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Wrongful Possession. 

Wrongful Restraint. 

Wrongful seizure. 


Yajman. 

Yati 


Zammder. 

Zammdar and Inamdar. 
Zemindar or Mittadar. 
Zamindari. 

Zamindari Lands, 
Zamindari Rights. 
ZAMINDARI SALE. 
Zammdars and Rajas. 
Zerait 
Zina 

ZURPESHGI LEASE. 



A DIGEST 


OP 

THE HIGH COURT REPORTS, 


AND OP 



1010-1021. 


< Pasties . I. j , ] 
- evidence of— 


See Co'isrTBAcr. J. L. R. 41 Calc. 754 

of Transaction. 

See JIisjotsDEE or Cuabges. 

I. L. R. 42 Calc. 1153 

proof of— 


IDOL. 

See Hindu Law— Endowment 

I. L. R 33 AIL 253 
See Uit do Law — Religious EtoowMc^r 
1. Suit against an idol'~Df«np 

<i0» of c?e/«n«tar!l — Amendment of plain! — Limi ta 
lion — Practice. Inasmuch as an Idol is a jonstio 
person capablu of holding property, a suit respec 
ting property in which an idol is interested is 
properly brought or defended in the name of the 
idol, although ex necessitate ret the proceeding* in 
the suit must be earned on by come person who 
represents the idol, usually the manager of the 
temple in which the idol is Installed Thalur 
Ragh’ivathji hlahara) v Shah Lai ('hand, I. L R 
29 AU. 330, overruled. Jodhi Rai e. Basdeo 
Rbasad (1911) . . 1. L R. 33 All. 735 

- ■ Property dedicated ta an 
l dd — Decree against manager— Execution tale— Pur- 
chase by defendant — Suit by succeeding manager to 
recover possession — Defendants possession aditrse 
to the idol. The plaintiff, a manager of a temple, 
brought a cult m the year 1008 to recover posses- 
non of certain endowmi property in the possession 
of the defendant The defence was that the 
property was purchased at a Court sale in 1870 m 
execution of a decree against the then manager and 
that the defendant's pos'eadon was adverse to the 
Idol Held, dismissing the cult, that the defen- 
dant’s possession was adverse to the idol. Datta- 
gfn v Dattatraya, I l~ R £7 Bom 3S3, referred to. 
Paxdcbasq Bauh p Dntanu {1911} 

I. L. R. 36 Bom. 135 


IDDDT. 

• reconversion— during period of— 

Ste JIaiioiiedav Law— Bioamt 

I. L. R. 39 Calc. 909 


IGNORANCE OF LAW. 

In extenuation of punishment — 

Sec Renal Code, s 494 
• I. L R. 1 Lah. 440 

IJARA. 

beneficial to Estate — 

See Hindu Law Alienation 

r L R. 41 Calc. 793 

IXARADAR. 

Contract, uritten, of te 

Hanl i nth lessor alone — Co-shonr of lessor — Re 
gtsIralioH of name, efftet of— Rent *ui ! — Bengal 
Tenancy Act ( Vlll of 1885), s . SO— Land Regis 
trahon Act (Deng Vll of 287$), •> 7S , 81 —An 
ijaradar is entitled to maintain a suit for the entire 
rent upon a written contract, which had been 
executed by the tenant in favour of his lessor 
alone, and without reference to the latter's co- 
sharcr whose name had previously been registered 
in respect of an eight anna share Svtya Santa 
Ghatiai v Ananda Mohan Chatterjee, 24 fnd 
cases 866, followed Abdul Aeitv Santhu Malltb, 

I L. P. 3S Calc 512, and Invar Chandra Beta v 
Salt Charan Santra, 27 C L. J 474, distinguished 
Pbabodii Cranes a Mittek v Habisb C&andba 
Nassau (1021) I. L. R. 48 Calc. 1078 

XJMALI SHARE. 

See Sale foe Abreast ot Revenue 

I. L. R. 42 Calc. 897 

ILLEGAL CESS. 

Set Abwab . I. L. R. 40 Calc. 806 
Abieab—Suit for arre- 
ars of rent — Consideration for grant of paint— 
Stipulation in labultal to pay sum as marnuU for 
the idol Isstmr Thabir — Recovery of — Rents Act 
(Ben X of I860), s. 10— Regulation Vlll of 1733, 
*s. 62, 61 ■ — Regulation V of 1822, * 3. In a "” t 
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DIGEST 0? CASES 


( 8198 ) 


ILLEGAL CESS—wftf 

to recover Ra. 3430 4 0 as arrears of jwfni rent the 
defendants pleaded that IU. lo had been cla med 
in excess and that this sura was in the nature of an 
vktcab and not reeoTerafcle The iatul on 
based provided that an annual 


h th s w t was based provided that an annual 
. . of Fs. 3 31 j- 4 0 should bo paid by l" monthly 
instalments. In a subsequent clause t stipulated 
that n the month of BWn i every )ear a further 
sum of Fa. 15 should be paid as vmmul for tha 
laiimr Thai »r at the lessor a bouse and then went 
eu to state that if the leasee failed to pay the said 
sum o! Ki 15 amicably the lessor should deduct 
the same from the money remitted by the leasee as 
rent or sue for the amount along w h or separa ely 
from the arrears ot rent, and the lessee would not 
take object ons thereto. Held that the eum ol 
Rs. 15 ins not intended by the parties to be pa t 
of the eonsiderat on for the use sod occupa on of 
the land or as part of the rent. It d d not form 
part of tha rent nor was t treated as part of the 
rent and was not reoovcral le I! 'Id also, that a 3 
of Kegulst on V of 181" referred only to the amount 
wh ch was by the rontraet fixed as the rent pay il lo 
to the landlord Ptr SatuBbsot C J The rule 
wh ch bat been followed In th » Court s that each 
case must depend upon the proper construe on ol 
tho contra t More the Court and if upon a fair 
nterpretat on of the contract t can ha seen that 
a particular sum it specified in the contract or 
agreed to be pa 1 as the lawful considers l on for 
the use and occupation of the land r If It a 
really part of tl e rent although not described as 
»' oh. the landlord can recover t Ptr Chattibjia 
J It is only the rent and not any other sum 
thoi gh not Indefin te and though agreed upon to 
be paid n tho i»t tten engagement wh eh can he 
recovered. In determ nmg whether an tem does 
or docs not form part ot the rent the fact that 


ILLEGAL OR IMMORAL DEBTS 

See His no Law— A tresatios 

I L R 40 Calc 5 
See Ifr- no Law— Debt 
S ee Hisdo Law — J or-T Fashes 


ILLEGALITY 

See r mxire ar. Peoccdcbe Code 
es. 233 "SO 239 I L R 32 All 219 
as "31 23o "37 I L R 32 AIL 67 


ILLEGITIMATE CHILDREN 
See His on Law 
See SIaroheuas Law 
Maintenance ol — 

Sit Ci stoss 

I L R 2 Lah 213 

' right of — 


ILLEGITIMATE SON 

See Ills do Law— Ishebitasci 

1 L R 40 Bom 369 

2 L. R 43 Calc 643 
N e IIisoc La v — Manatees 

L L. R 2 Lah 207 
Stt Her do Law— Faktitios 

I LE 31 Mad 277 

gilt to— 


See llixr 


Law 




I LR 39 Mad 1029 


.._t and also tho fact that t a not uicl' ... .. 
the instalments of rent have an important bearing 
on tho quest on. Lp a dm Lai Gupta v 3IO era) 
B h H C W A t OS explained Boot ^isoha 
lie duo si a r hiHSn-TA Be labi Biswas (1017) 

I LR 15 Cale 259 


See IlrtDO Law — S uccess ox 

I L R 39 Mad. 138 
I LR 33 Mad. 366 

Held that under tho 

Bengal S hool ol Law an illeg tamato eon of a 


ILLEGAL COMPOSITION 

of non comrouudihle offence — 

See Uxor* IsTtorsc*. 

I L H 4’ Calc 288 


Sudra leant tied to a share of the inher tance pro 
Tided his mother was in continuous and cxclus ~ 
kcepng of his father Pajam NaTi Das a: 

OTUZE3 r NrtAI C AX DBA Da AlfD AKOTBEB 

35 0 W N f 

ILLICIT SALE 


ILLEGAL CONSIDERATION 

— Contra I — Illtjol eon 

• Jurat son — opprstevno* of proeeevl on for no» 
compound Ms ojftnct Where the eonsiderat oi 
lor an agreement Is a promise not to prosecute lor 
an offence wh ch Is not compoondable the agree 
oieot is not cnforeible by taw but this 1 m tatiiin of 
freedom of contract should only be enforced wl ere 
it is qu te clear that tha consideration for the agree 
ment was such an illegal promise tt hen an agree 
mrnl has been come to on a mere threat to pro- 
aeciite nr alp j^qnxnhraudfiu *.hsl gvxxuvtd m» 
would take place, such threat or apprehension • 
cot BoP e rot to vl ate the agreement The 
d d net on between tho mot to for com nz to an 
agreement and tha actual eonsiderat on lor the 
agreement m net be carefully kept in new and tha 
care must le pariicularlv exec rewed la a ease 
where th re Is a civil lutbil ty already existing which 
it discharged ot rem tied by the agreement. 
bcEBnro Pas e JIavoau Cha.vo 8 Pat. L. I 630 


Stt Ortuw I L R 37 Calc 5SL 
ILLNESS 

See DisKBsAt ron Detaolt 

14 C W R 673 

ILLUSORY WAKF— 

See Mahowxdax Law — F xoowsirxT 

L L R 47 Calc 866 
ILLUSTRATIONS TO STATUTES 

See Etidevce L. B 43 I A 236 

IMAGE. 

See HrxDi Law — Endow mext 

■ destruction of— 

See IfcxDO Law— Ebdowxiivt 

lLE.il Calc 67 

IMITATION 

See Tbade wabi I LR 35 Bom 425 
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IMMORAL CUSTOM. 


IMMOVEABLE PROPERTY— confcf 


of casts — 

See llDiDo Law — JLaebiaoe. 

I. L. R. 39 Bora. 538 

IMMORAL OR ILLEGAL DEBT. 

Set Hindu Li" — Alienation 

L L. R. 40 Cole. 2S8 
See Hrsco Law— Dear. 

1. L. R. 39 Calc. 862 
See Hr *. dc Law— Joist Fum.}. 
IMMORAL PROPOSAL. 

See LxutKisa Vocse isesfass. 

I. L. R. 41 Calc. 358 

IMMOVEABLE PROPERTY. 

Set Cuota Naqpzk Enccme erf.d Estatzs 
Act, application of. 

I. L. R. 46 Calc. 1 
See CsnrwAt Fboczduss Cods, s. 617 
18 C. W. N. 1146 
See Limitation Act, 1908; 6cs I, Arts. 

142 Asd 144 . 2 Pat. L. J. 289 

Set Sale . . I. L. R. 43 Calc. 790 

Set Sals ot Immoveable Phopertv. 

* enghsh mortgage ol — 

See Administration. 

I. L. R. 45 Calc. 653 

restoration ol— 

Set OtniurAL Pkoceocee Cods, 1608, 
«. 822 . I. L. R. 39 Calc. 1050 

, restoration ol, to Judgment debtor — 

See Limuation Act, 1903, Scir. L, Art' 
165. 181 . I. L. R. 38 All. 339 

• »ale ol — 

Set Specific tf-ktor mince. 

I. L. R. 35 Bom. 110 
See Civil Psocidctie Code (Act V or 
1006), O. XXt.h 60. 

I. L. R. 38 Mad 775 


salt for— 

See JIesse Piiorro. 

I. L. R. 39 Calc. 229 

Salt of, >A Court- 

audio* — Fraud, tale ciliated ly — !“«»*< Ltuamtdar 
of purehaecr— Suit lo cancel tale — II ho can tut — 
Contend Ad, m 231 and 232. Where a sale of 
property la Vitiated by tread On the ji*rt ol tho 
vendor. I ho person who Wight tho property *t 
Court-auction though only a Wsmular eon 
maintain to. action lo cancel the *»Je teller 
Seminal Chttly v. Jlunandy Sera mi, I. L. ft. 3S 
Cate. SSI, diitinguifhed A benaml transact on 
does not vest any title to immoveaUo property, 
the sobjeet el inch transaction, in tbo benaruidar. 
and therefore njcb a person ear.not maintain a suit 
which is bawd on title, namely a suit Jo ejectment. 
But where an agent cl an undisclosed principal 
enters into a ecu tract for the purr Lose of land and 
the land ii convert'd to him to pursuance of the 
contract he acquire* nsfcts and Liabilities Order 
the contract (see «. 231 end 232. Contract Art. 
IX ol 1872) and can sue in mpect thereof. Daila 


ViKKATA SCBYAXABATANA JaOAPATHJBAJX? r. 

GoLtrccBi BiPffiiJC (1910) 

I. L. R. 34 Mad. 143 
■■■ — ■■ ' — — Order regarding fosses 

sum of, following acquittal in case under «s ill and 
426 of the Penal Code, propriety of The ac caned 
were tried for offences under as. 447 and 426, Iadivn 
Penal Code, lor having cut end removed eomo 
bamboos from a bamboo clump alleged by the 
complainant to be his The trying Magistrate- 
scqujttcd the accused but directed that tho com 
plamant was to retain possession of tho bamboo 
clump until ousted by the Civil Court Tbo High 
Court set aside tbs order so far as it contained the 
direction about tho bamboo clump Radua 
Kasta Gun. e Kabtce Gcin (1916) 

20 C. W. If. 1302 


IMPARTIBLE ESTATE. 


See Civil FnocEDtRE Code, 18S2, ss. 

13, 462. . L L. R. 36 Boa. 53 

See Ilr sou Lav — Impartible Envre. 

See Hisdtj Law — Inheritance 

I. L. R. 34 All. 65 
L L. B. 42 Calc. 1179 
See Hcido Law— Muste-v woe. 

I. L. R. 39 Mad. 396 
See Ilrapr Law— Sccce««ion 

I. L. R. 3f All. 79 
r. L. R. 44 Mad. 1 
I. L. R. 43 AIL 228 

9 Calc. 711 
See Ob on hsmzs Act (I or 1861), ss 
2. 3, 6, 10. 22 

1. L. R. 35 All 391 


Set Bcoccssto'i Ccanne ate 

I. L. R. 3$ Calc 182 

Impartible properly — 

Tram/er, whether tub pet lo right of tnunlenanee. 
A transfer of impartible property is not subject 
to right i of maintmanoc dinned by younger 
meniliers of the family of the transferor unless a 
family custom to that effect is established Thdur 
Delendro 2>otA Shah Deo v. Dronaiul in Singh 
(191s) . . 3 Pat. L. J. 643 


— Alienation lettond ah 

enori life time. Validity of — Cutlom of inah'nal il.ly. 
effect of — regulation XXI of 2S02 In the abo 
aence of proof of a special custom of inalienability, 
tho xaminilar ot an 1 npartiblo Kamil luvs twset 
to alienate the iatmn for a legitimate family or 
other ncrewiflry purpose 1 ej oml hi« life time. 
The estate held ty him is not atialogeo* to that 
of an estate tad as It originally stood upon tho 
Mamie «fe Dome ('talute of Me*tcr-mi>.>er II 
(1285) 13 td». 1 , e 1). Tie* law relating to 
ertatc* Ml in Impartible tamhulan* rrrmwAl 
Where the sutjwt of a court sale wa* its tel to 
lw “the right, title and Interest " rf tho ramlmtar 
there is no presumption that whai »»« (nfen KJ to 
be sold w*» laerety the bfo laterest tf the tamindar 
la the jstrun. Avalatta NitnttE r Mcbioaita 
Cfsttus (1913) . . t. L. R. 38 M*d. S25 

— - COfotreanry fa, if 

exult. An impartiUe rcasladari u tin creature 
ef custom, audit 1» of ita crarace 1! at co parv**n»r y 



( 2103 ) 


DIGEST OF CASES 


( 2200 ) 


IMPARTIBLE ESTATE— eonld 
in it does not esist Rajecmar Bare Bx3hdn 
Prajcasii NiniYiS Siyoh r JIahababi JaTki 
Koeb 21 C w N 857 

IMPERFECT- GI5T- 

— — Shorn in limiltd Com 

pony — Irane/eraUe by miry in t hi loch of lie Con 
pany~ Transfer deed tiitutei by doner and made 
cur to donee — Travtfer sot rej tiered tn the tools 
oj tie Con pony during donor’ t l Jet me A tx 0 
cuted e volonUry document called ft transfer 
deed purporting to tranaior fave tbarea ol nine) 
he tees the registered holder in the Bengal Timber 
'Trading Company Limited to U« wife and gun 
possession thereof to her with the intention that 
from that time (lie was to bo the owner of iho 
shares Theaharea were transferable only by entry 
in the hooka of the Company but no such transfer 
was eier made in tha lifetime of A A lived lor 
abont two years alter the execution of the deed 
during which period the d 

red by A end 


vidcnda c 


IMPROVEMENTS — amid 

Set Corel Sue I t R 38 Mad 181 
See Hrcnc Widow 

L L. P. 40 Calc. 655 

See Landlord a yd Teyayt 

H K 33 Mad 710 
See Madras Estates Lands Act (JtiD I 
or 1008) 69 3 (7) 0 

ll 1 R 37 Mad 1 

See MALABAR TENANT 3 iMPSOVSUEVTS 
An 1900— 

69 3 and C I L. R 38 Mad. 854 

69 5 6.0 TO 18 

I L. R. 38 Mad 410 

See MORTGAGOR AND MORTOAOEE 

I L R 43 Bom 89 
See Partition 15C W S 375 

-- ■ compensation for — 

See SrEctno Pertormasce. 

tl L R 41 Calc 852 


try him to h a wito and aomtl me* reta ntd by him 
with her pennies on or implied consent Held 
that the g (l haring been intended to take effect 
by way of transfer tie Court will not hold the 1M *£°,X E " EhT ACT > BOMBAY (BOM IV 
intended tranafer to operate ea « declaration of ut fo»B) 

truat II Id further that the d *po» t on of the See Bombay Improvement Act 

abates fit led as being an imperfect voluntary 

gift. M Irey r Lord 4 DeO P d, J ”U end IMPROVEMENT TRUSTEES 

L 11 "*•-*.* talU>wed See Bombay City Mcxicipauty Act. 

1888 8« -01 301 

L R 45 I A 233 

IMPERFECT PARTITION IMPUTATION OF CRIMINAL OFFENCE 

UK c.l. 239 s “ i t R sr Cl. 710 

I L R 47 Calc 354 INADEQUACY OF PRICE 


See Free imoN 

I t R 42 AU 4-7 

IMPORT 

See Esciseable Ast!cli« 1 

I L R 39 Calc 1053 
Ice Cocatve I L R 41 Calc 537 
IMPOSSIBLE CONDITION 
S e W ill. 

I L. R 48 Calo 1100 
IMPOSSIBILITY OF PEPFORMANCE 

‘‘ee Contract Act (IX or 18 69 50 

do I L R 40 Bom 629 

Se» Sale or OooD3. 

I L. R. 45 Calc 28 

IMPOTENCY 

See DrtoaoE I L R 48 Calc 283 
IMPRISONMENTS 

See CannjiAL Procedcbr Code ss 110 
ft ayd [23 I L R 42 All 583 

— — without flrit ordering attachment — 

See Civil Proctdcse Code (Act V 

“ ,0 “°’ ° ' IT ” t 1 M AYD O 


1 CL. (3) 

I L R 


I B0? 


IMPROVEMENTS 

See Eistez Land. 

I L R 41 Calc 104, 184 


Se- Sale 


See Lxvitatzoy Act (XV oj 18771, 
ben. 1L Aar 91 

I L R 38 Mad 321 

See Bombay La yd Reveydr Act 1879 — 
as. S3 218 ayd "17 

I L R 44 Bom 668 
I L R 45 Bom 1280 
a 202 ILK 45 Bom 894 

Sea Bombay Revesce Jurisdiction Act, 
1878 ■ 12 I L R 45 Bom 483 
See Charitable In am 9 

I L B 43 Mad. 939 
See CrvtL Procedure Code. 1882 a 424. 

I L. R 35 Eom 382 
Se' Estates Lays Act (Mad I or 1908}— 
*» 3 MW I L R 40 Mad 389 

Ss. 3 H Axn 8 l L R 40 Mad 684 
See Hereditary Ornc£9 Act (Bombay 
Act HI or 1874 as as iendjcd by 
Boh Act V or 1886). 

6 2. I L R 43 Bom 323 
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INAM — conld 

a 15 . . X. Iu R. 44 Bom. 237 

See Madras Reg elation (XXV or 1802), 
a. * . . X. L. R. 38 Had. 620 

See PERSONAL InaM 

Set Registration Act (XII or 180S), 
s 17 I. L R. 41 Ecm. 510 

See SiNib . I. I R. 36 Bom 639 
See Sakawam I. L R. 34 Bom. 329 
See Saraxjamdar 

I. L. R. 45 Bom. 694 
See SerwceXnau — 

— — ■■ ■■■ distinction between resornttlcn 
and enfranchisement o! — 

See Charitable Isms 

1. L. R. 40 Mad. 939 

enrty in Register— 

SeeltoDW Law— Reliqiocs endowment 
24 C. W. N. 249 
1 exemption lor Land Revenue in re- 

turn for services as Patel — 

See Bombaa Land Revenue Code, s 
202 . . I. L. R. 45 Bom 891 

duties of Inam authorities— 

SeeXASbLOBD and Tenaict 

X. L. R. 33 Mad. 155 

* — - — grant of — 

See Crro, Courts I. L. R 39 Mad 21 

See Land Rsvej.CE in JLadras 

L. R. 48 1. A. 123 
' grant of, previous to British Rule — 

See Estates Land Act (Mad I or 1908), 
a. 3 (2) (d) . I L R. 41 Mad. 1012 

right of Government to resume— 

See Madras Regulation, XXV or 1802, 
a3 I. L. R 44 Mad. 854 

whether laud held on Political 

Tenure 

See Bom bat Revenue Jurisdiction Act 
1 L. R 45 Bom. 464 


See Madras PsorsrrrARi Estates Vil- 
la as Service Act (II or 1894), ss 
C, and 10, a. (2) 

a* £ ff JIT dftu* i«ir 

settlement— 

See Landlord and Tenant 

I. t. R. 38 Mad 185 

— .... — Grant by a .AoicoS in 

133$ for building mosgve tic — Fubhc Trust — • 
Confirmation of mam by Bn hah Government, mb 
}tet to performance of duties — Return ft ion of inam 
—Ltvy of full aesestmtnl — Ryohctm pol/a issued 
to grantees — Title of grantees — Cards, whither 
freed front trust and made private property Of Ins 
Uu— Indian Trusts Aet {II of m2), e SS~Pnn 
eipfe of e SS — Applicability of, to public trusts 
—Civil Procedure Code (V of 190$), t SS — Here- 
ditary trustee, removal oj — Misconduct of pre- 
decessor, whether a disability for trusteeship of des 
Cendant. An inam, granted by the Xawtsb of 


INAM— eontd 

, the Coiaatio la 17^8 lor the butbling and upleep 
of a mosque, was confirmed by the British Govern- 
ment in 1801 subject to the performance of the 
duties by the grantees, and, on account of non 
performance of duties and misappropriation of 
the income by the grantees, was resumed by tho 
Government, full assessment being levied on the 
Linda and a ryotwarl patta issued to the grantees 
In 1S03 On a Bait being instituted for removal 
of the defendants who w ore descendants of the 
grantees from trusteeship and for a scheme ot 
management under s 92, Civil Procedure Code, 
tho latter pleaded that there waa no public trust 
and that the lands had become the private pro 
perty of the grantees by the resumption and re 
grant to them w 1893. Held (in the Letter* 
Patent Appeal), that the inara was a grant of 
the land m trust for a mosque, and did not ceaso 
to be «uch by its being made reaumable by Govern- 
ment for non performance of duties by the trus 
tees, that tho resumption of the inam by levj 
of full assessment on tho lands and Issue of ryot* 
wari patta to tho trustees in 1893, did not free 
the lands from the trust and make them tho private 
property of the trustees , and that even if the- 
lands were resumed and re granted to the 
trustees in their individual capacity on full assess- 
ment, they were bound to hold the lands so granted 
for the benefit of the trust, under the principle 
contained in ■ 88 of the Indian Trusts Act Held, 
in the Appoal (Per Wallis, C J ), that tho inam 
comprised both tbo laods and tho assessment due 
thereon, that when Government resumes an 
mam by imposing full assessment and docs nothing 
more and doca not expressly resume tho lands 
as well, the ownership is unaffected and if it Was 
subject to any ebantablo trust tt »tW continues 
subject to it, and that it was unnecessary sod 
improper to impose a permanent disability to 
fill the office of trustees on tho defendants and 
their descendants on account of the misconduct 
of the defendants or their predecessors. ( Per 
Sfekcer, J ) contra that In cases of resumption 
of charitable ininu, when they consist of tho 
land as well as tho assessment, it is within tho 
discretion of the Government to grant it on full 
assessment and issue ryotwari patta to tho former 
trustee or to a person unconnected with tho trust , 
in tho former case as much as in the latter, tho land 
becomes tho private property of the grantee, 
freed from tha trust, that tho mam in this case 
must bo taken to bar o been of tho assessment 
onlv, that being tho presumption raised by Govern 
ment in dealing with grants more than sixtv 
s ears oib’, «ntf oy~ resuirqnttnr oV Ahr iraur ana' 
levy of full assessment the trust was at an end , 
and that the suit grant was not for a pubho trust 
of tho kind to which s 92, Civil Procedure Code, 
was applicable Muhammad Estn Sabib a 
Moran Abdul 5 at huh Sahib (1918) 

1 L R. 42 Mad. 161 

, - Resumption of,— Grant 

by Xabab for a mosque, sen ices therein and 
feeding the poor — Confirmation by British Govern . 
mene—3/uappropnaeion by trustees— Alienation by 
trustee on mortgage and on long lease — Performance 
of services on loiter ecale — Hosjue lept in gooil 
repair —Potter of Government to resume main— 
Terms of confirmation, construction of— Suit by 
trustee against Secretory of Stat'—S nt for declara- 
tion and possession— Limitation Act (IX of J90S). 
Art li or lit, applicability of. An mam, g 
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JNAM— <ondi? 


fNAMDAR — eontd 


Karnam sen tee lands 

— Enfranchisement — Inam title-deed — Confirmation 
\n last hotter — Va/ure of title Tho kamam of a 
village in Madras occupies his office not by here- 
ditary or family right but m a personal appointee, 
although the appointment is primarily made of a 
suitable person who is a member of a particular 
family When harnam service lands havo been 
'enfranchised, a qnit rent being imposed in lieu of 
the service, and an mam title deed is granted 
■confirming tho lands to the holder of the office, 
his representatives and assigns, the lands arc his 
separate property, and are not subject to any claim 
to partition by other members of tho firnilv 
Vtnlaht v llama (MSi) / L R S Mad 210 
(F 11 ) approved ; Gvnnaiyan v Kamalchi Ayyar 
(7903) I L JL 2C Mad . 330 and Fmjala Lalshmi 
path I v. Bommireddipalh Chttlainayyn (1007) 
i L It 30 Mad 43 1 (f.I ! ), disapproved. Vet 

KATA JAGAYYADHA t \ EERABIIADftAYYA (1921) 

I. L, B, 44 Mad. 643 


INAM COMMISSIONER. 

See Lyam . I. L. R. 40 Mad. 283 
See Lit mono and Temtt 

I. L. R. 33 Mad. 155 
See Reveytjs Jumsdictioy Aor (Boh ) 
s. 4 . . L L. R. 34 Bora. 232 

I. L. R. 44 Bom. 120 
I. L. R. 44 Bom. 130 


INAMDAR. 


See Adverse Possession 

I. L. R. 45 Bom. 638 
See Bombay* Euro Reveyte Code (Bom 
Act V op 187D) — 

S3. 3 a yd 217 I. L. R 34 Bom. 6S8 
a. 217 . I. t. R 44 Bom. 110 

s 3 I. L. R. 45 Bom. 61 

ss 70 asd 68 I. L. R. 45 Bom. 893 


Fee KAnm In A3 ID A B 

I. L R. 42 Bom. 112 

See La yd Revenue Code (Bom Act V 
ot 1879), 8 J 

I. L. R 43 Bom 77 
See Madras Estates Land Act (I or 
1908), s 8 (excep) 


See Provincial Small Cause Cocrts 
Act (I\ op 1887), Sen II, Art 13 

I. L. R 39 Bom. 131 


See R evenu e Jurisdiction Act (X op 
1876)— 

94. l. t. R 44 Bom. 120 and 130 


- — and Zaimndar— 

See Madras Estates La yd Act (I op 
1008), b. 8, ETC Il.fi 38 Mad. 603 
— and Ryot — 

Se» Madras Estates Land Act (I op 
1908) 1 It R. 33 Mad 33 

Right to levy mamnl dues— 

See Bombay La yd Revenue Act, 1879, 
88 216 and 217 

LL.fi 45 Bom. 1263 


1, — - - - Jodi payable to 

Government — Right of Government to a first charqe— 
Assignment of jmh by Goiernment — Right of assignee 
to a charge — Assignment of j oth to a zammrlar or 
mtUadar under permanent eanad — Right of zamindar 
or m.\Uaiar to a charge Jodi payable by an inam- 
dar to the Government, where it has not been as 
signed, is recoverable by tho Government as 
revenue and is a first charge on tho interest of the 
mamdar A ramindar or mittadar, who under his 
aanad has a right to collect jodi payable by an 
inamdar to the Government, has no chargo for 
arrears of jodi on tho interest of the mamdar 
Per Wallis, C J — Where the Government 
assigned its revenue to an inamdar, tho latter did 
not acquiro a charge upon the land but was left 
to recover rent from the occupiers under tho Madras 
Rent Recovery Act (VIII of 1803) Per SESiLsanu 
Atyar, J It the Government assigned tho 
right to collect jodi or other revenue as such, the 
assignee would hare a first charge he would be 
entitled to tho security which tho Government had 
although he might not bo entitled to all tbe statu 
tory remedies which the assignor had Case law 
on the subject reviewed Subbaroya Gocydax 

V ItlNOAYADA IfCDALIAR (1916) 

I. L. R. 40 Mad. 93 


2. Sait to recover 

assessment from tenant — Tenants liability to pay 
customary rent— Judi — Limitation Act (IX of 
190S), Seh I Art 131 — Recurring right— -Limita- 
turn — Demand and refusal Lands situated in 
Inam villages not being in the actual possession of 
Inamdars themselvea and falling under the calcuta 
tion of Government Judi are liable in tum to pay 
customary rent assuming that thero has been no 
survey and assessment or contractual rent agreed 
upon to tho Inamdars who are directly liable to 
Government for the Judi The payment of assess- 
ment is a recurring right falling within tho contem 

S ' ' on and language of Art 131 of the first Schc 
of tbe Limitation Act (EX of 1903) In order 
that such a recurring right should be time barred, 
it is noceBsnry for tho defendant to show that 
there has been a definite demand and refusal. 
Mere omission on the part of the person having 
each right to exercise it wdl not start a period of 
adverse possession under tho Article Gasesh 
Vinayak v Sitabai (1916) 

I L. R. 41 Bom 159 


YD TEVayt 
I. L. R 38 Mad 155 
See Land Revenue Code (Bom Act V 
op 1879), ss 3 (II), 217 

I L R 34 Bom. 688 

■ ■■ acquisition of — 

See Rioht op Suit. 

I L. R, 36 Mad 373 

Regulation \TIofl827 

—Bombay Irl \ I of 1/83, s J — Summary Settlement 
Act (Rom Act II of 1863), s 12— Hereditary Offices 
Act ( Bom Act III of 1874)— CtcO Procedure Cods 
(4ct I of 1508) te 11 and 15— Service i«ae» land— 
Summary settlement— Alienation— It HI— Probate— 
Decision of Probate Court not to be destroyed bj 
adjudication m o regular suit— Ret gndieala Tbo 
title of the family of Lavatgund Desai came into 
existence in the time of the Bijapur Monarch* in 
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ISA’! LAND— fo«(M 

to adopt, which question m bound up with the 
question of tho revocation of the will la the present 
nit, Inasmuch u the issue decided by the I rebate 
Court bed eoruluively determined between the 
partlei the question of whether or pot the testator 
tad revolted hie will before death and whether the 
atatement that he had given authority to hia 
widow to adopt eapteiawl hi* wlshea at the time 
of hU death, and Inasmuch at the RUtrlct Court 
which had tried the probate caw wet • Court 
competent to have tried the pretent oaw 
Bait dot r SirsoaBiaat (1913) 

1 L K 33 Bom 872 

INCAPACITY 

— ■ to make a will— 


INCESTUOUS ADULTERY 
condonation of— 

Set Diroaen. L L. R 39 Calc 39S 

INCIDENTS OF TENANCY 

S« Oeccvaxcr Put IT 

I L. R 48 Cafe 168 


ISAM LAND— eo»/f 

tie 17th century The De«*l »»i the ehlef ret enu* 
officer of the diatnct under both the Sfahomedan 
rule and the Mentha rule which followed It The 
services of tl e Dcsal as revenue officer were not 
mads uro of during tho Urilish rulo and ho wat 
Informed In 1848 by the Collector under the pro- 
visions of s 2 of Bom Art XI of 1843 that bit 
aernree as a revenue officer would not bo required 
of him At the remit of Inquiry regarding claims 
to innm lands, tho De«f for the time being wat 
offered the option of commuting hi* aorvice by 
payment of an annual tun in tbe nature of a 
qu t tent lor the lands which he held up to that 
time on a aervico tenure or by occasional payment! 
in the nature of fines both which classes of pay 
meats* ere stj led Neianuia In the year 1802 
the Government passed » Resolution No 455 
sanctioning the treatment of tho havalgund 
Dew s pofpes (allowance) aa a personal holding 
eon'dnnable to tbe holder on the terms of tbe 
summary nettlcraent and the Dc*»l consequently 
accepted the settlement on (he terms that the 
commutation payment should be in the nature of 
ait annual Naiarans ‘ or quit rent Lingappe 
par Dtnnl, tho last male member of the Desal 
family, made a will prohibiting Ma widow from 
mating an adoption and bequeathing the whote 
of hi* property to charity Tbe will waa pro 
pounded for probeto in tha District Court of 

fecIg.am.rfw.s^^Uodtoiwb^Md INCITEMENT TO MURDER AND ACTS OF 

the grant of the probate was eotmrmed tiy tha VIOLPSrF 
High Coart In appeal The widow of Ungappa 
made an adoption and she and the adopted amt 
brought the present suit for a declaration that 
the testator hare no power to mate a will and to 
alienate the property which being service Inem 
was inalienable Ut Id that tbe settlement of 
the Naval gund De*ei of the year 1862 su * settle- 
ment Telia, and binding upon Government that 
unler tbe acttlement the Desai waa no longer 
liable to render any service in respect of the land* 
held by him and they were therefore no longer 
held upon semen tenure and that the possess on 
of lands a* sernoe lands for 200 years m tho absence 
of any evidence aa to family custom could not 
impress them with (he character of inalienability 
Held further that where *reviee baa been commut 

td for a quit rent If tho don« a descendants should 
continue to pay tbe rent the tenure would be 
altered from servico to rent, that in the earn of 
sendee land, which In prvcUoe at all eventa waa 
not usually alienated, it wcsild be difficult to 
establish » family custom which shoold have any 
effect, as distinct from the ordinary incidents of a 
serv oe tenure and evidence that land had remained 
in a family for a long period of years and had 
descended by the rule of primogeniture where it 
was service land would be more consistent with 
the fact of ita having been held for aorvice than 
with the theory of any special family custom 


VIOLENCE 

Hu PnrvTrva Parts roirtnoas or 

I L. R 83 Calc £02 

INCOME 

attachment of— 

Su CrnaiTn TatutnaM Act (Bo» 
Act \I or I8S8) a. 31 

I L R. 23 Bom 97 

INCOME-TAX 

S,t Courser I LE « Bom. 379 
Ste RrreatvcE 

I U 13 Calc 788 
Set Roy*ltt I L R 38 Calc S72 

Illegal levy of — 

Set MtraictriL Errcnov 

1 l R 33 Calc 501 

on Income of a club — 

ArtlhcoiriTixAcr 1918. s- J S 8*M> 
41 L L. K. 2 Lah 109 

— ' Executor a hobltl't to 

tteome tax — Huit tnamtainnid ty of for detlaro 
t o» of »o» Imti7 tj to tax — Collett * jurisdiction of 
, . . .- . - , to assess tarmae to*— Income 1 « Jrf [If of ]SS6)~ 

when ccrvica had come to an end tho Coslroct Itl {IX of I S' 2), t 71 Income .ccroimr 

holder if he had no sal or co-shercre could to an executor under tho will of a testator 1* in 
based upon family custom, come ’ as defined, in a, 5 *1, {J} of tbe Income 
* 1 ” ' 1888 and is liable to bo taxed under the 

1* tbe Collector’s duty to determine 
rona are chargeable fn respect of roorcee 
■ 'janca and ycoBona profits 


and that the lands might he treated r , v 

perty of an ordinary Hindu land owner subject Act i! 
to the payment of the agreed quit rent to Govern what pi 

fnent and in the absence of co parceners the owner of incor 

could d spoae of the lands by will UM farther of companies and intc 

that under ■ II of the Code of Cin! Procedure brought bv an executor of an estate for a deelai 
It waa not open to the Court after the decision of tfoa that aa executor la waa rot liable t 
the District Court grant ng probate of tbe will Income tax in mnect of any income ot the 

to fry tho question of the authority of the widow and that the Co lector in reel nog the sum 


pay 
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INCOME-TAX— ro»W. 

to Jura, acted without jurisdiction, and for a decree 
for the amount so paid with interest, does not lie. 
Payment of mcoun tar by tho executor of an estate, 
under protest, on the ground that as executor no 
tax was payable by him, mav bo regarded as paid 
under coercion within the meaning of s 72 of tho 
Contract Act, Kanhnya Ini v Battonal Bant of 
Mia, IA I L R 40 Calc SOS , L S 401 A 56, 
referred to Forbes t Secretary of State for 
India (1914) . . I. L. R. 42 Calc. 151 

— ~ — Agricultural Income — 

Tea garde nr In a reference under a 51, as to whe 
ther income from a tea garden where tea was grown 
and made toady for market by mechanical process 
was assessable Held, that tho income was to be 
apportioned and so much of it as was obtained 
by the manufacturing process was assessable. 
Kibnjr Valley Tot Company Limited v kecreturv 
State . I. L. R. 48 Calc. 161 

INCOME-TAX ACT (II OF 1886). 

See Certiorari I , L. R. 36 Mad. 72 
*S!re luccwt r Tts I. L. E. 42 Cafe. 151 


INCOME-TAX ACT (VII OF 1918 )— tontd 
Namer and Krjsrnan, J J. per Sadasiva 
Ayyab, J— Such interest would be taxable, 
though not realized, if it cimo so completely under 
their control that by an act of their will they could 
receive it in cash without greater trouble than is 
involved m drawing money from their bankers. 

SECRETAtn 70 TttZ BOARD OF ReFEYFE, I’TCOME- 

tax, Madras r Arcnacualam Chettiar (1921) 
I. L R. 44 Mad. 65 

— si 3, 5, 8, 51 — Income of the United 

Service Club of Simla, a registered Company— 
Whelhn liable to ncome tax Held, that the in- 
come of tho United bemco Club of Simla, a 
Company registered under tho Indian Companies 
Act, is not liable to be assessed to income tax 
under tho Indian Income Tar Act except in 
respect of its house property 0 he Acte Tori 
Life Insurance Comjmny y Styles (L It 14 -Ip 
Cases 3SI) and The Carlisle and Silloth Gulf Club 
v Smith (3 K B is) followed. The United 
Service Clcb, Simla r The Crow' 

1 L R 2 Lah 109 


*. 3 (5). 

See Income Tax I L. R. 42 Calc 151 

— ss 4, 11, 12, 49, Sch. II, Part II— 

See Company I. L R. 42 Bom 579 

ss 14 and 15 

See Income Tax I. L. R. 42 Calc 151 

■ — as 14 and 56— A Collector has power 

after fit«t assessment to make a fresh assessment 
if the circumstanco of the case require it 
Revansiddappa r Secretary op State for 
India (1919) . I. L. R 44 Bom 234 

- — Part IV, Sch. II. «. 3, cL (5>— Inmiiy 

in Mysore Pro is nee — Annuitant resident in British 
India — Remulance by agent to her in British India— 
“ Income,” meaning of — Income, if taxable in 
British India Where a person was enjoying an 
annuity in Ml sore Province, instalments ot which 
were remitted by her scent to her whllo she was 
resident in Br tiah India, the remittances were 
" income ” under Part I\ o( Sch II of tho Income 
Tax Act, and theso sums were “ received m British 
India * within the definition contained in e 3, 
c! (5). of thr Act and therefore taxable Naha- 
bammal i Tue Secretary of State tor India 
(1915) . . . I. L. R 39 Mad. 8S5 

INCOME-TAX ACT (VII OF 1018). 

S. 2 — Salimi pud to a Landlord for 

wasteland and alanrloned holdings is exempt 
fromssses-ment but that paid for recognition of a 
transfer of a holding from one tenant to another it 
liable tobe taxed Mjuiiiuja Bibend Vakishorx 
Mamkxa ItAUADra » Secretary of State for 
India . . 25 C. W. Jf. 81 

. a 3— Monty lending firm — Interest 
oerruing Jni but not received in the year of recount — 
IFArfAer taxable under section 0 Oa a reference 
under a 51 of tho Indian Income tax Act, 1918 
Held by tho .majority of tho Court • — Interest 
which accrue* due to a money lending firm m 
the year of account is not asvcssatlo unter a. 

9 as profits of the bovine** uni's* it i* received 
or renhted in tho year of account What will 
amount to reeeiot or realization considered by 


S3. 3 (1 ), 17 { 1) and 51 — Income accruing 

arising or being received in British India— Citnje ny 
registered and business controlled in British India— 
Manufacture carried on outride British India — 
Reference — Costs Under section 3 Stib Section 
of the Income Tax Act (HI of 1918) the profit* 
of a Company which arc made from manufacture 
carried on beyond British India cannot bo and 
to accrue or arise in British India on account of 
the Ifead Ofbce being in Bombay and becAiiso 
tho Directors control the business in Bombay 
Nor would the mere fact of the entries In respect 
thereof being mode in the accounts of the Company 
kept in Bombay entitled the Collector to treat 
tho profits as having been received in British 
India within be meaning of section 3 (I) of tho 
Act Tbo cost of n reforcnco under section fll 
of tho Income Tax Act 1918, msdoat the instance 

of the Chief Revenue Authority of Bombay within 
tho local limits of tho Original Jurisdiction should 
he taxed on the Original 6»le Airanoabah 
Mills Limited, In be I. L. R. 45 Bom. 128 


II. 3. 33(1)— fo" resident foreigner 

having business connexion is British India— 
Asseisabihly to income tax i« British India A 
person »ha is not a rc*idmt in British In liti, tut 
to whom income arise* or accrues throogL 1 1 *>n( ** 
connexions In British India I' asreszaoJe to ‘ncome- 
tax under section* 3 ond it (I) el the Indian 
Income tax Act (VJI of 1918) whether I e is a 
British aubjert or a foreigner Tho provision in 
tho latter section that such income shall be tax- 
able in the name of tl e agent of any such person 
does net mean that it is not ehanswaie* unless 
si-iwnl In the natno of on agent Cuief CcmIUI. 

efONED OF 1 VC OVIK TAX e lilllWfr P.IUVJEF A<n 

COMFAhx (loojj I L It 41 Mad. 773 


. — u. 3 and 0— Proprietor resident ><* 

British India — Biiisris outside British India ««<f 
not carried t>n from British Indut —Inrome not re- 
mitted to British India . itlelher bixahtt under the 
Act of— difference lender s SI— Right to begin A 
resident in British India owning a money lending 
bu«inc*s earned oa for him cutpule British In li* 
by agents resident there who merely keep* hua*el£ 


%OL II 
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INCOME-TAX ACT <VZI OF 1918)— eovld 
matter to the High Court under s 51 o£ tho 
Income-tax Act, though requested to do so, Held, 
that n. 108 (2) of tho Government of India Act 
and s. 52 of the Income tax Act prohibited tho 
High Court from entertaining any application 
under #. 45 in tho nature of a mandamus for 
the purpose of compelling tho Revenue Board 
to refer the matter to the High Court under 
e. 51 of tho Income tax Act , Spooner v 
Juddme (1870) 4 V I 4 , 3JJ, followed 
Issuing an order under « 45 of tho Specific 

Relief Act in the nature of a mandamus 
is an exercise of “ original jurisdiction " within 
8 100 (2) of the Government of India Act An 
application under s 45 of tho Specific Relief Act 

S ainst the Board is a ** proceeding ” within a 52 
the Income tax Act In re Omeard Building 
Society, [1891] 2 Q II , 483, applied “Anything 
done' in a 62 includes “anything omitted to be 
done” Johffe v II 'alhuey Local Board (1873) 
L It 9 C V , 62, followed English decisions are 
not decisions of “ Foreign Courta" and as the 
Income-tax Act of India generally follows the lines 
of the English Income tax Act, tlio decisions of 
Engliah Co rta ou the latter Act are the beat 
guides to tbo interpretation of the Indian Act 
The meaning of “ unnecessary “ in a. 51 of the 
Income tax Act considered Carer Commissioner 
or Income Tax v North Anantarir Cold 
Mtso, Limited <1021) I. L. R, 44 Mad. 718 

INCOME-TAX COLLECTOR. 

See CamsAL Pbocxucue Cods (Act V 
or 1803), s 195. cw (4) and (c) 

I. L. R 38 Bom. 842 

"INCORPORATED COMPANY 
Stt Company* 

Set Sale. . I L. R 43 Calc. 780 


INCORPOREAL RIGHTS 
Nee Easements. 

. ■■ . Incorportal rights, 

enjoyment oj for lent than It* statutory penal — 
Person tit such enjoyment enti'lcd to protection 
against trespassers It is well settl'd law that a 
trespasser, In enjoyment of land lot less than the 
•tatutory period, la entitled to be maintained in 
possession against all persona except the tree owner 
The as mo principle is applicable to Incorporeal 

TJjVAa, wart*. VS sVgtAs. tv ligbt uwl NsVes-ccwttBV. 

A pereen in enjoyment of a water course foe leas 
than 2(1 years it entitled to pretrction in rich en 
Joymcnt against ye non* who have no right to such 
watercourse KondAea Puaw Naidc e 
DevaraKonp* hr by an a hay an (1910) 

I L R 34 Mid 173 


Cl. Easxmext 


I L. R. 38 Mad 280 


DiCffaiBRANCE. 

See Bengal Tenancy Act, s. 88 

14 C. W, N. 229 

Nee Homestead Land 

I L. R. 42 Calc. 633 

Nee Landlord and Tenant 

I L. R. 39 Calc. 138 
I. L. R. 45 Calc. 756 
See Hobtoaoe . I. L. R. 38 Calc. 923 
See Sale roR Arrears or Revenge 

14 C. W. N. 677 
I. L R. 43 Calc. 779 
■ ■ avoidance of — 

See Revenge Sale 

I L R. 37 Calc. 559 
— — — — by non-occupancy raiyat — 

See Landlord and Tenant 

I. L. R. 37 Calc. 709 

— ..I. i . Paint Tenure — Custo- 

mary right to cut and appropriate trees, tchelher 
an incumbrance — Palm J! emulation (I III of 1819). 

> II — Bight of an auction purchaser at a sale hell 
under the Paint ltcgvlaUon to avoid such incur*- 
trance — Bond fide engagement ovule by the defaulting 
proprietor uilA resident and hereditary cultivators, 
effect of A ouslomaiy right to cut an 1 appropriate 
trees u an incumbrance within tho meaning of 
a 11 of Regulation VIII of 1819 A purchaaor 
of a putni Mug at a tale held under Regulation V III 
of 1819 la not entitled to hold the property freo 
from a customary right or a right rec^mised by 
usage which hae grown up during tho subsistence 
of tfae tmtni, and under which occupancy raiyat# 
are entitled to appropriate and convert to their 
own use such trees as they have the right to cut 
down, inasmuch as ho is not eo titled to cancel 
a bond fide engagement made by the defaulting 
proprietor with the resident and hereditary culti- 
vator*. PraDTOTK KrMAR Taoore r Gom 
Krishna Maudal (1910) I. L. R. 37 Calc. 322 
A isolate sole — Un- 
registered purchaser of portion of pate \ tenure, 
interest of, ichsther an ir.cumbruncf — Bengal 

Tenancy Act (YU l of 1885). ss. 161, 167—Cint 
l x rocedura Code ( Act I of 1908), *. 93 P,r 

Jexwns C J , and N It. Cjiatterjea J. (M cluck. 

J dissenting) The Interest of an unregistered 
purchaser of a portion of a patm tenure Is not an 
“ incumbrance * within the meaning of a 161 
of the Bengal Tenancy Act Chundm iolo i 
v Mi ( wwm ClwIuMii, f L S .’I CaL 
251, distinguished. A purchaser <f a tenure at 
» sale held m execution of a rent decree Is not 
therefore required to annul such an interest (Is, 
of an unregistered purchaser of a parti m of a 
patni) under the nrtreieiona of A 167 in order to 
get a clear title Anon, lit inter ('ucin-pne-u «*. 
Aiiwadab Pahmav (1915) I L. R. 43 Calc. 858 


INCRIMINATING ARTICLES. 

— — y Question ot — 

See Oacetrr. . I. L. R. 41 Calc. 350 


INCURABILITY. 

Sen flume Law— IxntstTASi t. 

I L. R. 38 Mai. 230 

INDEMNITY. 


INCRIMINATING STATEMENTS IN CROSS- 
EXAMINATION. 

Sit IstAE Evidence. 

I. L. R. 37 Clic 878 


Set Contract Act a. 121 


I L. R. S3 AIL 183 


Su Sale. 
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INDEMNITY — contd 
i . contract ol — 

See Estoppel bt Jubomtct 


I L. R 37 Mai 270 


INDIAN COUNCILS ACT, 1809 (9 EDW VII. 
C 4) 


See Elpctios I L E 41 Calc 384 


— to Estate o! sebait — 

See Pasties I L R 37 Cate 229 

mht to — 

See Execbto* I L H 45 Calc 538 


INDEMNITY BOND 

See Mahomeda'i Law — Wiu 

I L R. 35 All 68 


pijn> !e under n n indemnify bond — Decree pitted 
aga net plaintiff but money nut actually paid — 
Siul maintainable It is not necessary that 
before a so t on an mdemn ty bon 1 can be filed 
tbe plaintiff should hare already born compelled 
to male the payment in respect of ah ch he is 
lacking to ho indemnified- It la sufficient that a 
decree baa been passed aganut Kim tor aneh pay 
mfnt, DntmK l/mon and Bat anal Ineurance Co 
v Hannon, [1914] 2 Ch. D 41C and Tola Dnt v 
Bobu Ganeeh Froeod (unreporled) Cnnl Relation 
Bo 79 of 1909 deeded on Jan ary 31et 1010 
referred to Cumaan Lau. i Nabaim (1010) 
I L R 41 All 395 


INDEPENDENT ADVICE 


Sea Got (Pcbdatashis Dovou.) 

I L R 39 Calo 933 


See Fardataseix Lada 

L R 4« I A 872 

INDIAN ARMY OFFICER 

attachment ot pay a t— 

See Avtackmekt I L R 38 Bom 667 
See Civil PnoCKDtrBB Cobb (1003) n 00 

I L R 39 All 303 


INDIAN EXPLOSIVES ACT (IV OF 1884). 

— — rule 3 (1) (b) — 

See Magistrate I L P 39 Cilc 119 

INDIAN HIGH COURTS ACT 1861 (24 & 25 
VICT c 104) 

See limn Coots Act 
M 9 11 13 & 15— 

° r n '*3 Pal L J 581 

a 104- 

See D FEXCA or Is ja Act 

3 Fat L J 537 

INDIAN INSOLVENCY ACT 1848 (11 & 12 
VICT , c 21) 

See Is solves cv I L- R 42 Calc 72 
He, INSOIAESO \CT 
See pRIMBrvn T «M IxsauevcY 
Act (III or ion'll ss a 27 30 l»l 

I L P 37 Eom 484 

INDIAN LEGISLATURE 

power* ot— 

See Pbocer«iox I L R 40 Calc 470 
INDIAN MARINE 8ERVICE 

See Service or Summons 

I L R 42 Calc 67 

INDIAN STAFF CORPS 

See Ivdiab 4uhy OrrrcEM 


INDIAN emt SERVICE 

salary derive! Irom by member ol 

Joint Family— 

Sre Hixdu Law — Joixt Iaauly Peo 
tebtt I L. R 2 Lah 40 

INDIAN COMPANIES ACT 

INDIAN COUNCILS ACT. 1861 (24 & 25 VIC , 
cl 67) 

a 22— 

See Pmexce or India Act 

3 Pat L J 581 
See Jbby bight ot trial by 

I L R 37 Calc 487 
See JnusDicnox or Civil Court 

I L. R 40 Calc 891 

as. 22 and 42. 

See If non L»»— Will 

I L R 44 Mad. 448 

a 23— 

I L R 41 Bom 390 

— » 42 and 44— 

See Bye Laws I L. R. 47 Calc 647 


cultivation ol— 

Set Lahdlobo a'd Tesavt 

I L R 38 Calc 432 


- R 31 Bom 571 


See EvjncvcE L R 43 I A 258 
See Mahomedax Law— Marbiaok 

I L R 42 Calc 351 
See Pbobatk 11 C W N 1088 

— In partnership concern — 

See Sale or Goons 

I L R 40 Calc 523 

Golden Temple Amritsar — 

I L R 1 Lah 511 




child under 

» her right I 




of~X<lher 

•-* ‘o take it 


in r*«A 

settled thi 

“Jbirid right of aWuta" 

child by any Agreement by which aho malice 


Melody — Clre 

e related It i* well 
at be deprived ot her 
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JNFANT — conic!. 

the child to another to be brought np as the latter’# 
-own, even though she might hare definitely 
stipulated never to claim back the child But 
there may be circumstances in a particular case 
which would render it undesirablo in the interests 
-of the infant that she would resume her rights 
when she has once made over the child to another 
and associations or expectations hare been 
created on th« part of the infant lie mother 
of a posthumous boy made him over when two 
or three months old to her sister to bo brought 
np as her own, in order that she might go and 
lave herself trained as a nurse and be thereby 
in a position to bring up her children of 
whom there were four others who were placed 
In various charitable institutions When the boy 
whom the aunt was bringing up as her own child 
and for whom the had much affection was 7J 
years old, the mother, being now in a position to 
maintain and bnng up the child, asked for the 
custody of the child. Held — That in the circum 
stances of the case, the child should be restored 
do the mother Fan** Emmeline 1 'etebson 
- e Earnest Rrmi Sbavb 24 C W. If. 711 

INFERENCE. 

— — — — — from fact* which are not evidence — 
See Evidence Act (I or 1872), a 58 
I. L R. 42 Bom. 352 

of Law — 

See Rent. I, L. R. 38 Calc. 278 

INFORMANT. 

See False Information to Police. 

I. L R. 46 Calc 807 
Set Sanction ron Prosecution 

I. L R. 44 Calc. 650 


INFRINGEMENT. 

See Judgment . I. L. R. 48 Calc. 878 
See Starch Warrant 

I. L. R. 47 Dale. 161 

of rules — 

See Mumcifal Election. 

I L. R. 47 Calc. 524 
— " " of Trade-mark — 

See Trade mare 

I. L. R. 37 All. 204 and 443 
I. L. R. 38 Calc. 110 

INHERENT JURISDICTION. 

See Cmi, Procedure f ode 1908, s. 151 
AND O .\U, r 19 

I L R. 45 Bom. 648 
£*« High Court, Jurisdiction of 
See Remand . I. L. R. 44 Calc. 029 


INHERENT POWER. 

SeeArmc I. L. R. <2 Cate. 433 
See Citil Procedure Code, 1908— 

8 1+4 I. L. R. 35 Bom. 255 

rn. HI and 151 I L. R. 1 Lah. 339 
O I , a 8 I. L. R. 1 Lah. 682 
O I • b 10 I. L. R. 35 Bom. 393 
O IX. bb 8 a sn 0 , a 151. 

I. L. R. ’4 All. 426 


See Decree, amendment of 

I. L. R. 39 Calc. 265 
See Execution of Decree 

14 C. W. N. 836 
See IIioh Court, Tower of 
S ee Practice . I. L R. 34 Bom. 408 


INFORMATION. 


- Criminal 


Code, * 250 — " Informal*)*,' 

Compensation — Order if enn oe rruiae ojainst 
tenant for information pirns on behalf of matter — 
Information tnbte^nrnt to tSt original eomjdaint 
The Question whether a servant can he hi Id rre- 
-ponnlilo under a. 250, Criminal Procedure Code, 
lor an information lodged on behalf of hi# matter, 
is a question of fact and depend ■ on the question 
whether the servant is tnerelv the mouthpiece 
of the matter and is merely giving expression to 
hi# master s accusation, or whether he Join# 
personally fn the accusation himself. In the 
former ease no order of compensation should be 
made against the servant# under ■ 250, Criminal 
Procedure Code. " Information ” referred to 
in ■ 250. Criminal I*rocnlnre Code, need not 
necessarily 1st the information on which the 
caao U instituted Where a perron making a 
complaint against an accused perron subsequently 
give* information leading to tho accusation of 
•then In the <ia*e, he may bo dealt with under 
a 250. Criminal Procedure Code, fa respect of hit 
subsequent information. The words " from 
information received * In a 157, Critmr.il Proce- 
dure Code, refora to the information given ra a. 
151, Criminal Procedure Code JaQOaMi Pershad 
fcaoii r Mivirro Xandoo 

1» C. W. N. 328 


See Stay 


Execution 

I. L R. 40 Calc. 955 


criminal Court to release attach- 
ment — 

Set Criminal Procedure Code. U98, n. 
M5 and HO I L. R 1 Lab. 451 

to amend decree — 

See Practice . 1. L R. 37 Calc. 649 

to ml ora application for execution 

dismissed lor default — 

See OvTL PROCEDURE OlDE 1 90S. « 141 

and 131 . . 1. L. R. 2 Lah. 68 


INHERITANCE. 

Set Alita»antana Law 

I. L R. 39 Mad. 12 

Su Burmese Law. 

I. L. R. 41 Calc. 887 
I. L. R. 44 Calc. 379 
Su CnroM . I. L. K. 39 Calc. 418 
1. L. R. 44 Calc. 748 
I. L. R. 45 Calc. 450 


•Set Hindu Law— Inheritance. 

St* Hindu Law— Steidban. 

I. L. R. 49 Calc. 82 
1 1. L. B. 43 Calc. 61 
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by mortnror ct decree tor s&le on 

prior mortgage — 

Se» Mo*to*oe X L. R 37 All 300 
-- right o! women 

See Cr*n Tmcwcw Con* (Art V or 
1008) 0 XXIH m. 3 

I L. R 38 Med S50 

— — Smite ascetic right ot to— 

St e 1 1rene Lur-Awmo* 

I L R 40 Med 848 

nmjKCTIOK 

Stt Af niTmru'v 2S C W K 811 
Sf Crrn. reocinii* Com (Art \ tit 
1908)— 

«. o I L R 35 AU 857 

e 11 I 1 R it Bom 283 

l 80 I LR 17 Bom 248 

l. 115 I L. R 40 Bom 83 rtet- 

o xxxrm *. « 

1 t R 87 Ml 423 

o XXXJX IU 1 

1 L It 35 AU 423 
I L R 33 AU 79 
I L R 42 AU 134 

I L. R. 43 ML *83 

1 Pet L. 1 880 

0 XXXIX * 2 

ILS 13 Bom 381 

0 XU * l I L R. 38 All 19 
Stt CoeiiQti^TUL Rrurr rearm roe 

II 1 R 39 tele 704 
Sit Cornier Act (IX or 1*7*) a 30 

HR 42 Bom 6*8 

Stt Dent I roe Isjc'c-rtox 
Stt EieotiiTj I L. R 38 Med 11 
I L R 44 Bom 498 
St* Hrsno Lew 1 L. R 44 Bom. 466 

Sm HrtDC law — 3Lieiii»oe. 

I L. R 38 AU 520 

S«e Lijolytiict ftoemrot 

3 Pat L 1 4S8 

L L. R. 48 Celt 682 

Set Iarnunn esc Truer _ 

I L R 35 AIL 292 
Stt Lmninon Art (X\ or 1877) Son 
It A*t 18 1 L R 34 AU 438 

Stt LmriTior Art (IX or 1003) — 

Sen I Aera 1*0 141 

I L.R 42 Rom 833 
Ecu I AiT 181 

I L R 42 AIL 584 

See lUoitia leeioinor Cxsa Act — 

U R St Me* 366 

Ste Mr** 19 C W H 887 1 

Stt MtrviciriL Omon. * ( 


INJVSCnON-r<'»if 

Set Drug. Core (Art XL\ or lW'K 
es 1M **3 3 Pel X- J 100 

*.189 X i. R 39 Med 543 

S t Furw al Isrtrrcm* 

I« reanwat I L E 43 Al! 20 
Stt Fctue eoar eioir to »«*. 


I L. R 40 Celc 5*0 
t tin X L R <5 Bom £34 
— against tmen wroBdoUp coUtellof 

» f Cme l>of >1 ret Coi * 1V4 ■ Ida 

lURlUklK 
— end declaration — 


Coo rt let* payable— 

Stt Cocer I'm Aer 1H e* 

1 L.R tl Bom 687 

Interlocutory dlsobtdlenee ol— 

Stt Civu. Teoeioret Cone (Act \ or 
l n(i*) <> XUH. e l (.) asd O 

xx\ix 

I LR 39 Med 90* 

notice whether neeeeiery— 

Stt Perm renr To*** 1j*»oit*>ct Art 
111 or 1KM> s. 34. 

LLR II Boa 63S 

order lor en ecceunt is not— 

See rttet Cone i» 186, 2*5. 

3 Pal. L J 106 

prayer tor— 

See Oontt rre I L. R 40 Cele 245 
rellet by— 

See Knatsrs 11 R It Bom 401 


1 LR U Bom 555 
Stt Team *a« onnurruT or 

I 1 R 11 Bom 49 
-- tree Breaches projecting— 

See Easixe'.T I l R 44 Eom 605 

1 — — Restraining execution ol a 

decree obtained In a prextoos wit — Aya *af 


I L. R. 38 Med. 6 Me pht*t fi-Sprc fc Kel t} Act (/ ef IS77), t 
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INJUNCTION — could 

64, 66 (e) Where the defendant baa not invaded, 
or threatened to invade tho plaintiffs right to, 
or enjoyment of, any bropertj, and there is no 
apprehension of a multiplicity of judicial pro 
ccodrogs to which the plaintiff need he s ibjeeted 
fot the purpose of establishing or safeguardin': 
his rights or for preventing ihe acquisition of 
rights of the defendant —Held that s 56 of tho 
Specific Rohcf Act constitutes a manifest bar 
in the tray of the plaintiff a suit for a declaration 
that the defendant had no title to lands in suit, 
and for perpetual injunction restraining the 
defendant from taking possession of the lands by 
evecuting his decree Dhuronidhur Sen r 4gm 
Banlc I L R 4 Cale 3 SO followed in principle 
Appnv Rama», I L R 14 Had 425, not followed 
Xarvadiiar Halder r Haritrasad Roy Chae- 
»ntmi (1910) I 1 E 3" Calc 731 

2 - ■ Cases where Injunction might 

be granted — Plaintiff out of possession — Pnmd 
facie claim to the disputed property — Irreparable 
injury Whore tho plaintiff is out of possession 
and claims possession the Court will refuse to 
interfere by grant of injunction against tho defon 
dant in possession under a claim of right, but 
where the threatened injury will be irreparable 
an injunction will lie at the instance of a com 
plainant out of possession No injunction should 
be granted in a esse where there is no foundation 
for any suggestion that the defendants are about 
to commit an act in the nature of waste Where 
tho plaintiff has another adequate remedy and 
where if an injunction were granted it would be 
of the vaguest description, no injunction ought to 
be granted in such cases Kesho Prasad Srvoic 
r SnniBisit Prasad Stsou (1911) 

I L R 33 Calc 791 

3 Jurisdiction — Rcetramt of pro 

Ceedmgs m subordinate Court outside the junsthc 
(ion of High Court — Injunction in personam The 
High Court can restrain proceedings in a Court 
outside its jurisdiction only if the party sought 
to be restrained is within its jurisdiction and 
it is not sufficient that the party should have 
property within the jurisdiction Pi Icon Iron 
1 Porks v Btshumbkur 1‘rosad I L R 36 Calc 
233 followed The Catron Iron Co v Ifaclartn 
5 II L C 416, referred to llunqlt Chand v 
Gopal Ram, I L R 3t Calc IOI, not fallowed 
JutcrA Pass v IIarcbarav Pass (1910) 

I L. P. 38 Calc 405 

4 Suit against Secretary of State 

for India — Inj melton, suit for — Civil Proce 
dure Code ( Act XIV of 1SS2) > 424~\ohce— 
Inam — Revimplton The plaintiff an mamdar 
of a village was called upon by the Collector to 
hand over the management of the village to 
Government officials on tho ground that in the 
events that had happened the mam had become 
resumablo by Government The plaintiff there 
upon, without giving the notice required by s 424 
of tho Civil Procedure Code ( -Vet XI\ of 1 88**) 
filed a suit against the Secretary of State for India 
in Conned for a declaration that he was entitled to 
hold the Milage fn&m and for a permanent in one 
tion restraining the defendant from resuming tho 
village Held that the suit was bad in absence of 
notice required by a 454 of the Civil Procedure 
Code (Act XIV of 1882) The term * act 1 used in 
s 4H of the Civil Procedure Code of 1882 relates 
only to tho publia officers, not to the Secretary of 


INJUNCTION— eon iff 

State The expression * no suit shall be instituted 
against the Secretary 0 f State in Council’ is 
wide enough to include suits for every hind, 
whether for injunction or othcrw isc Per Heatov, 
J— Where there is a senous injury so imminent 
that it can only he prevented by an immediate 
injunction, * Court will not be debarred Irani 
entertaining the suit and issuing the injunction 
though the section requires previous notice, if 
it is owing to the immediate need of tho injuno 
tion that the plaintiff haa come to the Court foe 
relief before giving the required notice Plotter 
y Local Board of Law Leyton SCh D 347, followed 
Secretary of State t Gajasah Kri'hivabao 
(1911) I L R 35 Bom 362 

b Temporary — Order by Ketenue 

Court, suit for setting aside — Competency of CitlJ 
Court to grant injunction — Temporary injunction 
if may be grai ted when perpetual injunction not 
sought for—Cicil Procedure Code (Act 1 of 1008), 
O XXXIX, r 2— Bengal Tenancy Act (l III of 
1885), s 70 Although a decree may have been 
passed by a Revenue Court, when it is under 
execution in a Civil Court, proceedings may be 
stayed by the Civil Court if a suit has been brought 
for a declaration that the decree was obtamed by 
fraud or was made without jurisdiction and for 
a perpetual injunction, to restrain the decree 
holder from executing the decreo In granting 
a temporary injunction, the Court acts in aid of 
the legal right so that the property may he pro 
served in status qto W here the plaintiffs 
sued for a declaration that a certain order by the 
Revenue Court was without jurisdiction, but did 
not ask for a jwrpetual injunction it was not com 
petent to them to ask for a temporary injunction 
during tho pendency of the suit JrrtAt Sotos 
e Hamalwwaei Prosad (1912) 18 C W N 92 

6 — Wrongfully obtained— Suit for 

damages */ I'd — Limitation ho suit lira for 
damages against a defendant for maliciously and 
without reasonable and probable cause obtaining 
a perpetual injunction which haa been subse 
quently dis'olved on appeal A temporary injunc- 
tion granted in such a suit 19 ipso Jacto dissolved 
hr tho Court ■ decree granting a perpetual injuno 
tion In a suit for damages in respect of the 
temporary - injunction, limitation would therefore 
run from the date when the temporary injunction 
was dissolved by the decreo granting perpetual 
injunction Per Fletciim J Nothing in the 
Limitation Act can give a party a nght of suit, 
unless such n*ht exi-ts independent of the Limits 
tion Act hand Kumar Shaha v Gour Sunkur, 

13 Jr R 305 is questionable authority in so far 
as it decides that a plantiff can maintain a suit 
for damages against a defendant for maliciously 
and without probable cause obtaining an inter 
locutory injunction An allegation by the plaintiff 
that tho defendants were actuated by malice 
and that their suit for perpetual injunction ultl 
mately proved unsuccessful when the decree of 
tho High Court m their favour was set aside 
by His Majesty in Council was not a sufficient 

allegation of want of reasonable and probable 

cause ttent of probable cause is not to be 
inferred because of mere evidence of malice 
Turner v Ambler, 10 Q B 252, referred to Per 
Richabdsow, J 8 05, Civil Procedure Code 
seems to contemplate the jiossibility of a suit 
being brought to recover compensation in respect 
of a temporary injunction applied for on insufficient 
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.INJUNCTION— eo»ff. 

by injunction Imperial Cat Light and Cote 
■Company v iScoadbtnt, 7 If L. ( 600, referred 
to In ft suit (or declaration that a certain con 
tract entered into between tho plaintiff* and tho 
defendants was not binding on tha plaintiffs, 
inasmuch as they did not enter into «uch ft con- 
tract. and that they wore accordingly entitled to 
an injunction to restrain arbitration Held, that 
no injunction could bo claimed under e 54 of tho 
Specifio Relief Act Held, also, that the injunr 
•tion claimed ahould not bo granted In view of 
the provision of cl (I) of s 5(1, which laid down 
that an injunction could not bo granted when 
equally efficacious relief could certainly bo oh 
tamed by any other usual mode of proceeding 
(except in easo of breach of trust) Held, also, 
that if tho plaintiffs' case that they did not enter 
into tho alleged contract were well founded, tho 
‘arbitration proceedings before the Bengal Chamber 
of Commerce, even if they resulted in an award, 
could only ternunato in an award which would 
lea nullity and could not possibly affect tho 
rights of the plaintiffs , If the arbitrators made 
an award in favour of tho defendants (which 
rtVeiY was o'ij uiVi'i ' i , gAo piWiiff wotritf An to 
ample opportunity to protect themselves by an 
•appropriate proceeding Held, also, that as 64 
and 50 must ho road together as supplementing 
each other, and it would bo an erroneous cons 
tniction of the statute to hold that tho right to an 
injunction should be determined independently 
of tlio provision of ** 54 and 60 by reference to 
tha terma of s. 53 Ram Kissfv Joydoyal v 
Poora> Mcu. (1020) , I. L. R. 47 Calc 733 

13. Device— Right as sole Im- 

porter and Seller — MitrtpreseniaUon, effect of— 
Cycle* lotd at betng made by a Company not 
tn existence, whether amounts lo mitre present a 
lion— Injunction whether could be granted when 
4 here trot misrepresentation The Plaintiff (Res 
pond cut) who was tho agent of tho \ eloeo Limited 
of Birmingham, lor tho aalo of the Voloce Cycles, 
arranged with them for tho manufacture and salo 
in India of a cheap quality cvelo and tho namo 
or transfer of * \\ arrior Cycle " was adopted 
Li ta wort circulated by the plaintiff in Iodi* 
about December 1910, containing Warrior apeci 
fixation and wero issue 1 in the name of Warrior 
Cvelo Company, Birmingham, and described tho 
Plaintiff aa their agent in India There was no 
warrior Cycle Company, Birmingham, but the namo 
was adopted by the \ eloeo, Limited to keep the 
two qualities separate In December 1910 
tho Plaintiff also ordered the supply of " Warrior 
Cycle" with tho same Warrior Transfer and 
specification from the Victoria Motor Cycle Com 
panv, Limited, Glasgow, and these arrived in 
•July 1911 In September 1911 the Plaintiff • 
agency with the Veloce Limited cams to an end 
■and the aolo agency waa placed with Levetos & 
Co New bats were prepared upon which the 
Defendants (Appellants) were described as import 
agents. In October 1911, Veloce Limited regis 
tered m England the word " Warrior "ms trade 
mark in connection with cycles. The plaintiff 
claimed the exclusive use in India of the Warrior 
Transfer as being one employed by him and under 
■stood by the dealera and purchasers as indicating 
importation and sale by himself and asked for an 
injunction restraining the Defendants from 
passing off cycles, not imported by the plaintiff 
-with the same transfer on them, tor delivery of 


INJUNCTION— «»rM 

in thoir custody and for other reliefs, 
ii i 11 tho plaintiff hail faffed to prove 
that ho waa tho owner of tho mark or transfer 
or that ho bad a right to use tho same alone in 
India //fid aigt , — ihat as there was no Warrior 
CJ c *o tom j any in Birmingham, there was a 
material misrepresentation on the part of the 
Plaintiff and so ho was not entitled to the relief 
ashed for Sey ayd Pasdit r E S Oases 

24 C. W. N. 155 

14. -< For stay o! suit— On the 

ground tu ,i relating to l amt matter tn foreign 
Court— j'nnet pie regulating such injunction — Suit 
in Calcutta by Plaintiff and suit by the Defendant 
against plaintiff about tame subject matter in a 
foreign Court — ilaintiff’i application for injunc- 
tion and principle regulating if The very sound 
principle laid down in llyman v Helm, SI Ch D 
531 (JJyyj and Vardapvlo v l ardapnlo, 25 T L 
It 518 ( 1900 ), nr , that a Defendant in a pending 
amt be ro ahould not be restrained from com 
ttencmjj and prosecuting proceedings in a foreign 
Court to enforce rights which he acquired within 
the juripjicjion of the foreign Court tptviti tbo 
Plaintiff under the law of that foreign country, 
ahould no t impaired In an application lot 
•n Injunction to restrain the Defendant in a 
pending suit from prosecuting an action in ft 
foreign Court about tho eamo subject matter, 
it is an *-sscntisl condition that it should be applied 
for very prompt fy and that it ahoufdnot bo applied 
for sites a considerable amount of t ime and troublo 
haa bee n expended in tho foreign suit Ticcm- 
CUAXD ‘JaCTOKKCTIAYD t SaITOKECHABD SrvcnEE 
24 C. W. N 735 

15 To restrain defendant from 

officiating as priest— /» eerfain hornet, mam 
lainabih/y 0 f Where, in » suit botweon 

F wests for enforcement of a partition both of the 
itnlly jag, r * and of the family birf, the court 
granted the plaintiff an injunction restraining 
tho defendants from trespassing on certain areas 
within which tho plaintiffs were by the terms 
of the partition deed entitled to solo control 
over tha jajmant, held, that neither tho injunction, 
nor an order directing tho ascertainment of the 
defendant s earnings from tho specified area during 
tho three years prior to the suit, could bo main 
tamed Lctam Pavbey t Prayaq Pakdey 
(1618) . 4 Pat. L J. 53 

INJUNCTION IN PERSONAM. 

See Injf\ctioy I L. R. 38 Calc. 405 
INJURED PERSON. 

See Specific Relief Act (I of 1877) a" 

45 . I, L R 40 Mad 125 

INJURY. 

See OuMtKAL Pbocedcee Code, S3. 

345, AWD 439 I. L R. 37 All 419 
See Trade yame I. L. R. 40 Calc. 570 
— — irreparable — 

See Ifjcyctioy I. L, R, 38 Calc. 791 
~ to health — 

See Divorce I. L. E. 39 Calc. 395 
St* Nois4i.ce . I. L. R. 38 Calc. 296 
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- ta hoaM— 

1 1 I’WMIimY Ottlll 

I u it : 


IV PARI DELICTO 


ri Settlisii.t Act (Dost Art l 
9 10 

I I. It 19 Bon. 709 


Set 5L*n»Tn*TS i 


INSOLVENCY 

8tt Ttu «*m or Vrorttcir Afr J*42 
i W LL.R « All. 539 

— — - cl HinS a to Slnripor* — 

UrnuHit 1 LR M Mid 581 

of pirtoif - 

9m JIi'o* I L. It 42 Cdf 225 

— — - cl purchim— 

Am S*l* or Ooan* 

L L. R 40 Cil« 523 

— Rain ( Cstcol t*) — 

I t. R 4? Cilc 721 


1 L. R 37 Cilt 812 ... - ... inniTtr oT prUllon lor — 


— by Dtrlriet Miflitrite— 

9m ftUUtlAL TllHi 

1 1 R 47 Cite 813 

» AtUfiUon cl— 

Rum I L S 4t Cilc 1024 

— — order pasted without— 

Stt Ijwititih* Arr (IV or |0M)> s 
•lAwn 1 U R 38 Had. 432 

ntomsmox 

See Lrucr ltR.41 CMe. 877 
INSANITY 

Sit Cmmi.al PiK-rpm CYiPX— 

89 It IS 154 181 err 

3 Fat. L. J Ml 
m 404 a«p 4031 L R 42 AIL 117 
Stt Hivoc Law— Maaauot. 

1 I© R 33 Calc 700 

INSOLVENCY 

Stt BaMsrrrcr 

i»Cim Puocepcbc Coer VlS8° Cn 
\\ * Ml ltCWS 113 

US 55 AIL 402 
Stt Pirn, Phocidctie Con* 1908 <1 
AXIL*. 10 I L. R 39 Bom 588 

Set CoVT*ACT Act a. 217 

US 42 AIL 515 
9« Cow UStt Cilc. 15# 

Set Errer-non or Dirirr 

US 41 Cilc 50 
Sm Tmnmn 1 l R 5S Cilc 1M8 
Set I.dia. bMtW (<3T Act 
See ls«oi«xr 

St* U.VITATIO-* Act (XV or 1877 
Sck U, Aw 179 

I L B 39 Bom 20 
Stt Ltxitatioi Act 1808 s. 18 

US 35 Bom 383 
Set JrrrOH LI B ti Cilc. 225 
See Ofticiu. PloctriR. 

t L. R 48 Cale 887 

See PszsIdi . 

Act) 1909— 


See Prtsmuct Town l»ew.v«»cr 
Act (III or lfrH)] *. t*' 

I L. R. IS tUt 4 '2 

1 — - Ad interim jrcUrtion— Pro 

rfwrmf /awJrr.r, lei I III of UV I « * tth-t 
\ <1 (gt 47 48 13 Pe.ee ,/ 

evly greet Itlenm prater! e 4.1 tpftan! vtrtirrr 
peoj -j aivffiil-l>U(«l jvnihelea — foil Pro 
eel.ee C -It (An 1 of IV 3) t til St here *0 
appeal baa lorn preferred »*» net an order er(u* ng 
l hr apf« Hint • April rat n U l« declared an 
jtiaolvmt the High fw ft h«» power in threieml*© 
ol it* tohment lunadtcl mill Com It ot appeal, 
to male an «J i*»*e »i onler lor protection of the 
appellant an! lor the appontmrnt ol a receiver 
01 | * aa.rta luring tl e pen Irhcv ol the at teat 

2n(l*«i» *.<A» * Omk i \alA Itay St I J 

29 fliha CAaarf (tail r teaeluMud *> »]* 
SC L. J fl rrln.1 on Ae there appeared to ho 
•nbatai t at pwftta in *«itn vrlay in the raw 
wheb n-{ired eon* lerel on the High Court 
granted *4 eaten* | mteelrm Jend ng ap|»al to 
tba appellant an 1 at*o apprmlo.1 a reenter o( hi* 
a* *ei* AaoiL Hajah r Btatari riv Aina 
(1910) 14 C- W N 888 

2. Punjab Liwt Ad (IV ot 

18'2) * 27 — Order ol ItaJrenl l.tlalet (vert 

tl I me tour ilrrlmtj rfeWnri IMofe**!* a*d appoint 
I’g t Keettrer— Stteeatttl orJrr of /fig* toarf. 
Uumbny tmfer II at) 1 I * t eel (/ ml na InrJrenei/ 
Ael) irelartty tome 4rilorl tterjrtnt a "4 ie*li*y 
the r j.epmj »* Offietat A*' j«« Hamit y Hy 
the pmria m » ol the Itinfil Laws Act (It ol 
1S72) aa to the property In the Punjab ol it) tort 
who have hr an onler under tha Act LrenAeclami 
(naolcrnt* lha Court i* rntnutml (hy a 2*) with 
merely ailmlmalral to power, with reginl to it 
and no tr»n«(rr ol the oroiierlr take* place HtfK 
therefom hy the lixuw al CorontUtee (nrtnitg 
the dec *ioo of the Chiol Court) that where each an 
onlet had bom mado by lha Intnlmt IaIaU* 
Court at ArnnUar in mpect ol eertan debtor, 
carrying on bu» nei* at (tmininl other pUoe*) 
Amntaar and Hon har and a lleee »er of the r 
nrowttr had been appo nte.1 by tha Court • tub 
rf of the if gh Court of ftombay in ita 




m»ho t 

t ll (and l* tut. a 21) dectanog 
1 * "t inacrteant* and Teat ng lha r 
Ibcial AasljTiee of Bombay had 
i Landing that it war of later dot© 
the Punjab P 


Set PiOrtSCtAt ll 
or 1907)— 

Stt Ricrrvn l L 2 (0 Clio. 678 debtor aactlon* 


* — ,im„ tho property of the debtor, incl d ng that in tb© 
Act (lltjor 11 o 0f8e .1 A«igne© of Bombay Tb© 

High Court had tightly held that the Inaolvent 

a.** .... . , th( 0tU (Ac . t 
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INSOLVENCY — could. 

XIV of 18S2) were not applicable to the case. 
Official Assignee, Bombay, r Registrar, 
Small Cacse Copet, Ameitsab (1910) 

I. 1. R. 37 Calc. 418 

3. Insolvency in foreign jurisdic- 

tion — Effect of til other jurisdictions — Discharge 
of dells — Burden of proof Insolvency does not 
of itself operate as a discharge of debts m all 
jurisdictions. In the absence of authority that 
insolvency does so operate in a particular juris 
diction the Court is not entitled to aseuroe m 
fat our of a defendant that the debt is discharged 
by Ins insolvency in that jurisdiction Ra\oa* 

8 U AMI Padavachi I NaBAYASASWAUI Padaya 

chi (1910) . . . I L. R 34 Mad. 247 

4 — Adjudication, in England — 

Trustee i» Banhrvptcy — Trillion to the Indian 
Court to act an aid of, and to be auxiliary to, the 
English Court — Examination of witness — Juris 
diction — Bankruptcy, Act, 1SS2 (46 and 47 Fief 
C 52) as £T, 118 — Presidency 7 mens Insolvency 
Act ( 111 of 1900), > 126 1 he firm of L. King 

ft Co. carrying on business in London as va ell as 
in Calcutta wen adjudicated bankrupt in England, 
and a Trustee in Bankruptcy of the property 
of the firm was appointed by the English Court 
On an application of the Trustee in Bankruptcy 
to that Court, Jt was ordered that the High Court 
of Judicature in Bengal be requested to act m aid 
of and be auxiliary to it The Trustee m Bank 
ruptry, thereupon, petitioned the High Court 
in Bengal presenting the order of the English 
Court and seeking the assistance of the High Court 
m and about the said insolvency He obtained an 
order that the High Court of Judicature in Bengal 
and its officer* do art in aid and be auxiliary to the 
High Court of Justice in England and, further, 
that James, the Manager m Calcutta of the firm of 
L King & Co , do personally attend before this 
Court to be examined before It Upon James 
appearing on the date fixed for his rxaminetion 
and objecting that be ought not to be examined, 
because the order ought not to have been made — 
lit Id, l hat fo get the jurisdiction to examine James 
as a witness, there must be a 


INSOLVENCY — con Id 

v Official Assignee of the Estate of 11 dson d Co „ 
[1S0-3] A c 1S1, followed Official Assignee 
of Madras t MrLATrAKANCUTtTi S uivajava 
Sahaya J.tDHi (1910) i L. R. 34 Mad 125 
- Insolvency fn Presidency 


t from the 


^ aid, 

• of request from the one Court to the 
other ought to bav e been sent, and that the order 
of the i.ngli«h Court presented by the Trostco 
in Bankruptcy was not sufficient to give this Court 
jurisdiction In re L. King ft Co , Bankrupts 
(191 1J . . . r l. R 38 Calc 342 

5. • Banker and customer — Honey 

Jtld ly lanlrr in suspense account — Fiduciary 
relationship. Certain monies were held by A ft 
Co , bankers, in suspense on the claimant s account 
Tending negotiation* as to its investment the 
bankers failrd — held, per MltX-EB ft Memo, 
JJ (ABDCR Rahtja, J , diwwntmg), that the 
money was not held in a fiduciary capacity and 
the relationship of banker and customer existed 
between the parties Ptr JIilleh. J—Wben 
a man psys money Into a bank, whether ho is a 
customer or not the presumption In <he absence 
of other evidence Will be that he jays tho money 
m to be held by the banker as bankers ordinarily 
hold tho money* of their customers. Official 
Assignee v. Smith, 1 L. r 3! Had CS. followed 
rer AnDCTt Ranw, J — Money held by a banker 
to a suspense account doca not amount to payment 
to the banks Commercial Bank of Australia 


Towns —Appeal under the Letters Patent, - — 
—.Indian Insoheney Act, 11 d 12 lid, Ch 21 
—High Court Act, 21 d 25 T icf , Ch 101— Banker 
and. customer, relationship of — Fiduciary capacity, 
money held in A further appeal lies under s. 15 
of the Letters Patent from tho judgment of two 
Judges of the High Court who differ in opinion 
in an appeal from tbo Commissioner in Insolvency 
Under s 11 of the High Court \ct, 21 ft 25 Viet , 
Ch. IW, the Indian Insolvency Act, s 73, is not 
applicable to the High Court, it being inconsistent 
with s 15 of the Letters Talent A customer 
instructed his banker to purchase a Government 
Promissory note with money standing to his 
credit with the banker Before doing so the 
banker faded. On a motion by the customer 
to have his amount paid in full — Held, per 
Miller, J — A mere direction by a customer 
to a banker to apply money at credit of the former’s 
account in a particular way docs not after the 
relationship between banker and customer Per 
Mcnro J (dissenting from his judgment in the 
same case reported in I ],. E 33 Mod at p. 116). 
The bare undertaking of the banker to purchaae 
a note could not hare the effect of transferring the 
ownership of the sum of money necessary for tho 
purchase from the banker to the customer 
Official Assignee of Madras t Lcfprjan (1010) 

I L R. 34 Mad 121 

7. - — Effect o! adjudication or dor— 

— Properly situate at Delhi attached by order of 
District Court of Delhi — Title of Official Assignee 
— Presuleney Towns Insohtncy Act (HI of lJOO) 
ss 17, 126 — dun /wry aid — Provincial Insolvency 
Act ( 111 of 1907), « SO Under *. 17 of the IV*i 
deney Towns Insolvency Act on the making 
of an order of adjudication by this Court the 
prererty of the Insolvent situate in every j art of 
British India vests in the Official Assignee of 
Bengal. Official Assignee, Bombay v registrar. 
Small Cause Court, 4mri tsar, I L. It 37 Calc 41S , 

L It. 37 1 A SC, followed II here prior to tho 
order of adjudication bv this Court, certain pro- 
perties at Delhi belonging to the Insolvent, were 
attached Under degree* of the District Court 
of Delhi and the subsequent application of tho 
Official Assignee of Bengal for realisation of tho 
insolvent a assets no attached was refused by tho 
District Judge, and the properties were thereafter 
odd m execution and tfic sale proceeds trouEfil 
Into the District Court an order was made under 
a 120 of the Presidency Town* Insolvency Art 
requesting the District Ju Igu of Delhi to act in aid 
nndcr s. 50 of the Provincial Insolvency Act 
hs re Jew*xd«* Jilawar (1912) 

I. 1 R 40 Calc. 78 


Title of official Ax*im*e— 
Mortgage decree and order foe 
nrtgajed pro/?rrty— 1 esUng 


8 . - 

Attachment unde 

sale of mart,-,.- r .~, — 

under s t ol Insoletnry Act (// «C 12 I 
e 21) effect of — '•ale after vesting Order-Sale 
by Off cm I Assignee la plaintiff— Title of purchaser 
from Official Assignee as against )* Ijmcnt ertdilor 
purchasing el sate in execution ol lu own decree— 
Notice An attachment tn execution of « mowjf* 
decree co a mortgage of land, followed by an order 
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INSOLVENCY— fontf. 

Act, 1009, t 142 (o) Where debtors were adju 
dicated insolvents end sn order for annulment 
of that adjudication was made, and the debtors 
subsequently presented their petition to be again 
adjudicated insolvents on the same material* 
ond in respect of the same debt and the same 
creditors as in their prior application for adjudica 
tion Held. that the subsequent application to 
be adjudged insolvents vas an abuse of the process 
of the Coort and that the Court had jurisdiction 
to annul the latter adjudication in insolvency 
Ex parte Painter, [1895] 1 Q B 85. In re Bette, 
noon 2 K It. 30, In re Hancock. [100 i] 1KB 
5S5, /n f« Archer, 20 T L B 390, Snmuuddin 
v Kadumoy* Dasi, 12 C L J 445, Pomtenmt 
Chetti V Karaumma Chetti, 25 Had L J 545, 
TntoXi hath v Badri Das t L It 30 ATI 250. 
Be Arnnvayal Sahhapathy Moodliar, I L P 21 
Bom 207, and Vday Chand Haiti/, v Bam Kumar 
Khara 12 C L J, 400, referred to Malchasd 
v (.oral. Chandra GiiosaL (1916) 

I. L. R 44 Calc 899 

15 . — Order of administration — 

Attachment by creditor prior to order — Sale after 
order— Biqhts of attaching crohtor— Presidency 

Tencns Inschm'cy Act {III of 1000), as 51 (I) 108, 
100 S 63 (1) of the Presidency Towns In*ol 
vency Act does not apply to an administration 
of the Insolvent e«tate of a deceased person under 
ss 108 and 109 of the Act But as an attach 
ment m this country only prevents alienation 
and does not confer any title or create any charge 
or lien on the attached property such as attaches 
Ml England upon seizure under a wnt of /z fa , 
a creditor who has attached property in execution 
of a decree has no rights therein prior to sale 
and, upon the making of an administration order 
before the property w 'old, tlio property vests 
in the Official Assignee, and the attaching creditor 
is relegated to the same po.it.on as the other 
creditors and the sale proceeds are distributable 
ratcably Peacock v lladan Copal. 1 L B JO 
Calc 428, Baghunath Das v Sunder Das Khetn, 
1 L B 42 Calc 72 L B 41 1 A 251, followed 
Hasluck .Clark, [1808) 2 Q B 23 [1509], QB 
€09, Johnson v 7'ieIenW. [130S\ I K B 1, In re 
Clark, [JS9S1 1 Ch 330, Kx jwrlc. llV/.ama In re 
Dames 7 Ch 314, Slater - *•«<*" fi F.xek. 

7 Exch 95, 


(1917) 


I L. R. 44 Calc 1010 
- Presidency Towns Insolvency 


Act 1909, *• 38—11 helhcr application.! under 
may U made ex part, -S I 12. roles framed 0 ere- 
under— Pr 17, IS, 10 and 30 According to the 
rules framed bv the Calcutta High Court under 
s 112 of the Presidency Towns Insolvency Act. 
applications under s 36 mav be, «nd arc mtend«l 
to be mado ex parte. KisSORY Mohan Roy. 
in «' (1916) . I L- R. 44 Calc 2S6 

— Presidency Towns Insolvency 

33 to 37, 43 Ficimiratum of 

Ipulicatmn for examination. 


17. 


Act, 1909, I! 

^Xr/lw-f^eotitom— O^sr, if may be made after 
xnschtnfs discharge- Prospect of J7? 

Official Assujnte, no ground for ,e 
An application for exammation of a pe" 0 " 

. 36 of the Presidency Towns 

shoull sUto short lr the nat ure of 

tion likely to be given by the person sought Jo he 

examined and the dealings or proj-ertioa of the 

Insolvent to which such Informal Ion will re^to. 


INSOLVENCY— co*/J 

The Court can, in a proper case, even after th& 
discharge of the insolvent, make an order for the 
examination of a person under s 30 There 13 
nothing in the Insolvency Act to limit the powera 
of the Court under that section to the period 
before the insolvent's dvebarge, though, having 
regard to a 43, it may be that the provisions of 
g 36 will not be applicable to the insolvent himself 
after his discharge An order for examination 
under s 30 should not be refused merely because 
litigation may ultimately ensue between the 
Official Assignee and the person sought to bo 
examined Pc Haripada Rakshit Fx parte 
Binodlm Das'ee (1910) I L. R. 44 Calc 374 
18. ■ Provincial Insolvency Act,. 

1907, SS. 5, 6, 15 and 16 — Petition by debtor — 
Debtor '* right to order of adjudication ulerc alt 
the requirements of the Act have been fulfilled — 
Dismissal of petition as ' an abuse of process of 
Court a matter to be dealt trtth on application for 
discharge On an application under the Provincial 
Insolvency Act (III of 1907) by a debtor to bo 
declared an insolvent where all the conditions 
specified in the Act have admittedly been satisfied, 
he is entitled to an order of adjudication This 
docs not depend on the discretion of the Court, 
but is a statutory right of winch he cannot bo 
deprived by the Court on the ground that hii 

E tition u ‘ an abuse of the process of the Court * 
i this effect there is a current of authority in 
India that the stage at which to visit with its due 
consequences any misconduct of a debtor is when 
his application for discharge comes before the 
Court, and not on the initial proceeding 
CmiATRAPAT StNGU DtPAR V hllAKAO SlNOK 

Lachmiram (1910) I L R 44 Calc. 535 

19 Adjudication, date ol faking 

effect of — Creditors, claims of— Provincial 
handler. cy Act ( III of 1907), ss IS (6), 30 Tho 
provisions of s 30 of the Provincial Insolvency 
Act are to be read with s 16 (6) of that Act An 
order of adjudication relates lack to, and takes 
effect from, tho date of tho presentation of the 
petition for the purpose of making tho properties 
of tho insolvent liable to tbe claims of the credi- 
tors Rakiial Chan dba Pirkait x buDiizxmu. 
Hath Boss (1919) I L R 46 Calc 991 

20 Annulment of insolvency — 

Suit by rece tiers commenced before annulment — 
Smt maintainable after annulment Held, that a 
suit brought by the receivers in insolvency with 
the object of a«certaiDing the factum and extent 
of indebtedness of the defendants to tho insolvents 
did not neecssauh abate on the insolvency being 
annulled but mqjit be earned oil by the lito 
Insolvents themselves, if not by the receivers 
Man nt Lal r Nannc Kcuar Mlkcrji (1918) 

I I R. 41 All 200 

SI. Position ol mortgagee of 

insolvent — [Thtlhtr mortgagee entitled to reeeict 
inlerest at contract ml rate up to date of payment 
A mortgagee from a person adjudicated an insol- 
vent under tho Provincial Insolvency Act, 1907, 
is entitled, as a scoured creditor, to receive out 
of the proceeds of the sole of the mortgaged pro 
pertj bis pnncijial, interest and coats, and he la 
entitled to interest up to tho date of payment, 
JraAC. Klvhobe r PAsxnt Chariiea (1919) 

1. L. R. 41 All 431 

22 — - Rights of judgment-creditor — 

— Of xneohcnl as against the receiver m reaped 
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{hat an Insolvent:) Court la competent to proceed 
against the land of an insolvent, aha is a member 
of an agricultural tnbo and effect a temporary 
alienation, and it la not necessary that tho receiver 
or the Court should proceed through tho Collector 
Radar Din v Burn Mol (4 P. 11 1003), referred 
to, also Punjab Alienation of Land Act, a IS and 
Provincial Insolvency Act, ss. 1C (2) (a) and 21. 
Provisions which trench on the usuat jurisdiction 
of a Civil Court to execute its decrees or orders 
muet bo atnctly construed Sardarm Dolor 
Kanr v P.am Rattan (/ L R 1 Lahore 102). 
{ r. B ). followed Held, alto, that a Court or 
receiver proceeding under the Insolvency Act 
should proceed as far as possible on the same 
lines as a Court acting in execution of a decree — 
ride s 21 (2) of tho Provincial Insolvency Act — 
and that consequently a form or mortgage mado 
of the Insolvent's land should not bo for a term 
exceeding 20 years and should be automatically 
redeemed by the profits, tho debt being in either 
cam extinguished Mash r Gtrdimju Lal 

I. L. R 2 Lab. 78 

23 Whether sons of deceased insol 

•vent have locus standi— 1 « rasoftewy proceedings— 
I'rovi netnl Insohency Act ( III of J90l), «» 21, 27, 
47 On general principle as well as on the expresa 
provisions in b 24 (3) read with the further provi 
aions m s 47 of tho Provincial Insolvency Act, it 
Is Incumbent on tho Court to permit tl c rej>rc*en 
tatives of the insolvent to appear at the enquiry 
held, with a view to framing the schedule under 
s 24 of the Act Queras \\ tether the represen 
tative* of tho insolvent havo focus tlatdi to sub 
mit a proposal for composition 1 bairAT Srvou 
and Avotheh p 1’sodut Kimxr Tagore 
(1020). I. L. R- 48 Calc 87 

29. Application for examination ol 

Witness — Presidency loans Insolvency Act {111 of 
1009), s 36— Appeal —Under the rules of the High 
Court an application for examination of a witness 
under s, 30 of tho Presidency Towns Insol 
veucy Act (III of 1000) should be mado ex parte 
In re Kjssory II oh an Roy, 20 C \V N 1185, 
referred to Albebt TelixSieldava, Re Sukhlal 
Karnati v Tux Official Assu-tee (1921) 

I. L. R, 48 Calc. 1089 

INSOLVENCY ACT (11 & 12 V1CT., e. 21). 

See Indian Insolvency Act 
N ee Insolvency I. L. E 42 Calc. 72 
Nee Presidency Towns Insolvency Act 
1809, s 0 . I L. R. 37 I om 464 


5ee Insolvency .1 L R. 42 Calc 7 
7, 27, 49— Salary earned 4 


Insohent after resting order and before discharge, 
tests in Official Assignee, u/o howerer mutt get 
an order under « 27 The earnings of an insol- 
vent, including salary, after his insolvency and 
before his discharge vest in the Official Assignee 
under * 7 of tho Insolvency Act The effect of 
s 27 of the Act is not to cut down the operation 
of e 7 but to require the Official Assignee before 
obtaining payment of anv salary due to insolvent 
to obtain an Order of Court as to tho amount 
necessary for the maintenance of the insolvent. 
A judgment creditor of the insolvent who is aware 
Of the insolvency and whose judgment debt is 
included in the schedule cannot attach such salary 
without tho giving Official, Assignee an oppor* 


INSOLVENCY ACT-eosfrf. 

ss. 7, 27, AO—contd 

tuiuty ol obtaining an order under r 27, Tho 
insolvent debtor has the right to object to uuch 
attachment as it is open to him to aliow that 
property attached as Ins belongs to another 
lUSQANATllA ltAO t AVAJ.HA ClIAHtAR (1010) 
I. L. R. 34 Mad. 183 

s. 24- 

See Jristef I. L. R. 35 Mad. 712 
' I 38 — Set off — Right of act off exists 

against Offcial Assignee in respect of bills dis- 
counted before and dishonoured after insolvency 
Under ss 39 end 40 of the Julian Insolvency Act, 
anything can be set off in India which can bo net 
off in England under the Bankruptcy law in forco 
for the limo being Mutual credits, which may 
bo set off, include credits which have a natural 
tendency to terminate in debt and not merely 
credits which must terminate in debts. Claims 
in rcajvcct of bills discounted for the insolvent 
before insolvency and dishonoured by tho makers 
after insolvency, cm be set off under s. 39 of tho 
Indian Insolvency Act Miller v Rational Bank 
of India, I L R 10 Calc 119, dissented from 
loung r Bank of Bengal, 1 Moo I A S 7, referred 
to and explained A laager v Currie, 2 31 «t IV 
7 51, followed. In the mailer of Caxtiiovi A Co. 
(1909) . I L. R. 33 Mad 53 

as 39, 40— ‘Mutual credits’— Relate 

to date of texting Or/cr— Presidency Small Cause 
Courts Act, s 69 — Uomjf deposited as security 
under section does not become the projierty of the 
decteeJiolder~rRight to set off claims lor unligui 
dated damages Money dejvositcd In Court under 
a 69 of the Small Cause Courts Acts does not 
bccoroo the property of the decree holder Before 
the date of the Testing order an insolvent had 
obtained two decrees against a debtor In the 
case of one of tho decrees fhe debtor applied for a 
reference under a C9 of the Presidency Small 
Cause Courts Act and tho amount deposited by him 
remained in Court on the date of tho vesting order 
The High Court declining to express an opinion 
on tho reference, the decree becams absolute and 
the money was paid to the Official Assignee 
Before the date of the vesting order the debtor 
had brought a suit against the insolvent, and a 
decree was passed therein against tho insolvent 
after the vesting order Hell, that the debtor 
was entitled under a 33 of tbo Insolvency Act 
to set off against the amount of tbo two decrees 
obtained against him the amount due by tho 
insolvent under the decree obtained by the debtor 
The decree in respect of which tho deposit was 
made remained unsatisfied in law on tho date of 
tho vesting order and was an item of credit within 
tho meaning of a. 39 on Such date The subsr 
quent pavmcnt to the Official Assignees did not 
deprive the debtor of his right of set off Per 
KniSHNASWAJir Arran. J — Claims for unh 
quidated damages cannot bo the subject of set 
off as mutual credits under *. 39 of the Indian 
Insolvency Act. Such claims are however mutual 
dealings within a 38 of the English Acts of I6C9 
and 1883 and can form tho subject of Bet off und r 
s. 40 of the Indian Insolvency Act which makes 
the provisions of the subsequent Inglish Act* 
applu able to tho proof of claims under the Indian 
Insolvency Act Cuanualvabaya Mudaly r 
The Omcwi Asuovrs or Madras (1910) 

I. L. R. 33 Mid. 467 
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Rule 5 (Calc.) — 

Set Insolvency . I. L. R. 47 Calc. “21 
INSOLVENT. 

See ARBITRATION 

I. L. R. 47 Calc. 555 
See Ci\il Procedure Cods 18S2, Cir 
XX, a 351- L L. R. 35 All. 402 
See Crrn. Procedure Cods, 1008* 
ss 2 and SO I. Xi. R. 44 Bom. 895 
See Insolvency 
S ee Insolvency A'ys. 

See Preside'' err Towns Insolvency 
A er, 1909— 

ss 7, 80 . I. 1 B. 35 Bom. 473 

ss 15 am) 21(2) 

I. L. R. 38 Bom. 200 
s. 17 . . I. L. R. 38 Bom. 35S 

# 18 (J) . I. L. R. 41 Bom. 312 
83 33 and 52 1. L R. 44 Bom. 555 
See Pnoviscut. Insolvency Act (in o» 
1907)— 

as. 10 and 22. I. L. R. 29 All. 204 
S3. 18, 30 and 47 

I. L. R. 37 All. 85 
a 30 . . LL R. 39 All. 95 

I. L. R. 38 All 549 
a 43 . . I. L. B. 44 Bom. 673 

sa 43 ard 40 I. L. R. 1 Lah. 213 
sa 54 and 55 I. L. R. 43 AH. 427 
a 69 . . I. L. R. 43 AIL 408 

cr im in a l proceedings against — 

Bee Presidency Towns Insolvency 
Act (III ox 1909). as 17. 103 and 101 
I L. It. 35 Bom. 63 
■ execution o! fictitious sale-deed 

by— 

See Provincial Insolvency Act (III ox 
1907), a 18. X. L. R 39 All 633 
1. Insolvent. un- 

discharged, suit by — Seevnly lor tents— -Cause of 
actum accruing after the order of adjudication — 
The amount claimed in excess of the debts proveable 
»» insolvency — Intervention of the Official Assignee 
— ‘Nominal plaintiff — f?tn7 Procedure Code (Act V 
of 190S), s 151 An undischarged insolvent 
brought an action tor tho reqpvery of a sum duo 
la respect of brokerage from the defendant and 
earned by him subsequent to his adjudication, tbo 
amount claimed being in excess of the amount of 
his debts proveable in insolvency The defendant 
applied for an order that the plaintiff be directed 
to give security for the costa of the amt Held. 
that the plaintiff was not a nominal plaintiff 
auing merely for the benefit of the Official Assignee 
and so no order for security for costs should be 
made. That the application Is not covered by 
any provision in the Code of Civil Procedure, bnt 
that Code is not exhaustive and it must be dealt 
with under the general law That it is well settled 
- in English law that a cause of action which accrues 
to a bankrupt subsequent to the adjudication In 


INSOLVENT — contJ 

respect of after acquired property, remains vested 
In him and does not vest m his Trustees in Bank- 
ruptcy and that he Is tho proper jilamtiff to sue in 
respect thereof and that anything recovered by 
him remains in the bankrupt until the Trustee 
Intervenes and tho same principles are applicable 
in this country- That it is also well settled that a 
plaintiff will not be compelled to give security for 
costs merely because he is a pauper or a bankrupt 
Murray t- East Bengal Mahajan Flotilla. Co., 
Ld. (1918) . . . 22 C. W. N. 1018 

S, ■ Deposition — Em 

deuce — Admissibility — Presidency Towns Insolvency 
Act (Hi of 1909), s !0 Deposition ol an insolvent 
examined under s 30 of the Presidency Towns 
Insolvency 1 Act (III of 1909), is admissiblo as 
evideneo against him in a criminal charge. Reg 
t. Erdhciri 1 [2S961 2 Q B 250, Reg v IFi ddop, 
L. R.2C C R 3, Reg v Scott, 25 L. J. (M C ) 
12S, Reg v Steen, 28 L. J (M C) 07, Reg v. 
Robinson, L. R 1C C, R 80, Ex parte Ball, In re 
Cooper, l0 Ch D 580, referred to Joseph 
Perry., In re (.1919) LLE 4R Calc. 89« 
3 — ■ • ■ - ■ — Insolvent acquit 

%ng proper 1 !/ a !‘cr vesting order but before his final 
discharge-^lnsolvcnt can alienate property tool fido 
and for value, before intervention of Official Assignee 
The property, movable or immovable, acquired 
by an insolvent after the adjudication order but 
before his final discharge, can be transferred by 
him provided the transaction is bond fide and for 
value and t* completed before the intervention ol 
the Official Assignee. Cohen v Mitchell, 25 Q B 
D 262, followed. Alimahmad Abdctl Hossein v 
Vadilal Pevchand (1919) 

I. L. R. 43 Bom. 890 
— Charge jar preventing 
production °f toots — Notice — Presidency Toms 
Insolvency Act (Hi of 1909), ss 103, 10*— Intent, 
finding as to— Evidence. In a charge framed under 
a. 103 of the Presidency Towns Insolvency Act 
(III of 1999), for preventing production of books, 
there were some verbal differences between the 
notice and the charge Held, that the aocused 
could not be prejudiced by snoh trivial difference 
Held, also, that removing a document is a mode of 
preventing its production under s 103 of the 
Presidency Towns Insolvency Act. At the trial 
on such charge deposition of the insolvent taken 
under a 9® of the Presidency Towns Insolvency 
Act was eddmed as evidence for the prosecution 
Held that such evidence was admissible under s. 17 
of the Evidence Act (I of 1872) Lucas v Official 
Assignee A O C bo 20 A of 1911, and R. v 
Ingham,'#* L. 3 N B 19. distinguished. Joseph 
Perry v Tub Omicial Assignee o» fl.rirerm 


(1919) . 


47 Calc. 254 
— Presidency Towns In. 


fifvnc ni! Bd® 1 *** °l teT discharge, in foreign 

Court— Foreign Court decreeing claim of opposing 
creditor— insolvent applying to Court granting 
discharge 1° restrain opposing creditor from proceed- 
ing mth h» suit or executing the decree — Jarodtc- 
tion of the Insolvency Court to restrain proceedings 
in foreign Court— Order of discharge of Insolvency 
Court in Bombay not binding on foreign Courts 
tn the ab/mse °l reciprocity — Insolvent Court will 
not restrai* opposing creditor from taking proceed. 
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INSTALMENT— contf. 

grotmd that the plaintiff had waived the payment 
of the Erst two Instalments, and probably the 
third also On appeals — Held, confirming the 
decree, that as to the first three instalments the 
plaintiff dealt with the defendant in inch a way 
as to show that ho did not insist on payment on 
the dates fired in the contract , that, therefore, 
after that course of conduct, he was not warranted 
m law in enforcing payment according to the 
strict terras of the contract without previous 
intimation to the defendant to that effect Cont- 
t mil v Hen-eon, [ mo ] 2 Ch 29S, followed. 
Chjiaqan v Sura rdtan Babscu (1911) 

I. L. R. 35 Bora. 511 


INSTALMENT BOND. 

See Ora Procedure Cons, 1903, O. 

XXXIV, r. 14 

I. L. R. 44 Bom. 981 
Sec Decrsb . I. L. R. 44 Bom. 840 
See Interest . I. L. R. 44 Bora. 775 
See Xwmjrow I. t- B. 38 Mad. 374 
See Limitation Act (IX or 1908), 

a. 75 I. L. R. 36 Mad. 66 

6ch I, Act 74 

Sen J, As T 132 . I. L. R. 37 AIL 400 
I. L R. 43 AD. 595 

— Content not to eve on 

failure to pay instalment, if uculd amount to iroirer 
—Limitation Act [IX of I90S), Sch. 1, Art 75 
Waiver is consent to dispense with or forego some- 
thing to which a person is entitled Where it was 
proved that demand was made in three aueceasive 
years in respect of three instalments due upon 
an instalment bond, but the plaintiff consented 
not to sue for the wholo amount a a he was entitled 
to do under the bond for default on the first two 
occasions but refused to consent on the third l 
Held, that this amounted to a waiver of the pay- 
ment el the two earlier instalments. When the 
instalment bond was executed on the 6th of Nov- 
ember 1908 and provided payment of Rs. 10,000 
by annual instalments ©t Its- 400, commencing 
from the 30th of September 1909, and further that 
in case of default the whole amount payable on 
the bond was to fall due and the plaintiff waived 
the payment of the first two instalments as afore- 
said and filed a suit for tbe recovery of the whole 
amount on the 12th of November 1914 Held, 
that this auit was not barred by limitation and 
It was decreed for Ps. 9,200 Ram Chundeb 
Banka t>. Rawatmull (1915) 

If 19 C. W. N. 1172 


INSTALMENT DECREE. 

See Ctvjt. Procedure Code (1908b O 
XXI, s. 2; O XXXIV, Eft. 4, a. 

I- L. R. 39 All. 533 


See Decree , 1 L- R. 42 Bom. 728 
■ - — Penalty eloute— -Fail- 

ure to pay two instalments mating the i chela decree 
payable at once — First instalment not paid on due 
date, but paid up before the ttcond one fell due — 
Second iiMfcilmeat not paid on due dote— Penalty 
clause not becoming operative. A decree payable 
by instalment J provided that the instalments were 


INSTALMENT DECREE— cosid. 
to bo paid on certain fixed dates; and that on 
failure to pay any two instalments at tho period 
fixed, tho whole amount of the decree remaining 
unsatisfied was to be paid op at once. Tbe first 
instalment was not paid on tho date fixed, but was 
paid some time afterwards and before the second 
instalment fell due. On failure to pay the second 
instalment on the due date, the decree holder 
applied for execution of the whole amount of the 
decree which remained unsatisfied. Held, dis- 
missing the application, that the real intention of 
the parties was that before the penalty could be 
enforced two instalments must bo m arrears 
together, whereas in tho present case only one 
instalment was in arrears, Scbraya Venkaffa 
v Subraya (1018) X. L. E. 42 Bora. 304 

INSTIGATION. 

See Abetment or aw Abetment 

I. L. R. 46 Calc. 607 


INSTRUCTIONS TO COUNSEL. 

See Barrister . I. L. R. 44 C&lc. 741 
See Counsel . I. L. R. 47 Calc. 828 


■ Chargee of misconduct 

by Counsel— Reasonable grounds— Privilege against 
Court — Disciplinary action against Counsel. Tho 
Court is entitled to ask counsel, who, during the 
conduct of a «**e make* chwgeu of mwtoaduefe, 
whether be makes the charges on instructions, 
and, if so, on whose It is not sufficient to plead 
instructions. Counsel have responsibility in the 
matter, and are not justified in makiog serious 
charges of fraud and crime unless they are person 
ally satisfied that there arc reasonable grounds for 
putting them forward Instructions to counsel 
are only privileged in tho aensa of being protected 
from disclosure to the opponent There is no 
privilege as against the Court, lho latter cannot 
use them as evidence in the case, and for tho pur- 
pose of tho trial would have to treat them as con 
fidcntiai. but they could be called for then and 
there and l>e used after the trial for determining 
whether disciplinary action should be taken against 
counsel by the Full Court Weitos and Others 
r Peary Mohan Dass (1012) 

1. L. R. 40 Calc. 893 


INSTRUMENT. 

See Attestation or Instrument 

r L. R. 37 AH. 350 

INSTRUMENTS OF GAMING. 

See Bombay Pbeventtok or GamblisCI 
Act (Bom. IV or 1837), s 3 

I. t. R. 40 Bom. 283 


INSTRUMENT OF TITLE- 


INSURABLE INTEREST. 

See Insurance I. L> 8 
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INSURANCE— co*frf 

entered into possesion of tie premises, II ell 
(reversing the decision of the Appellate High Court 
and restoring that of the Original Court), that the 
finding that the loss was to bo estimated from tho 
condition of the machinery at the time the fire was 
extinguished, was erroneous. There was no 
■question of tort on the port of the respondents. 
The} may have thought it was not worthwhile 
to spend money in drying the machinery, but 
right or wrong they unquestionably had full power 
to take the course which in fact they did take 
Bat having taken possession of tho premises and 
done what in their opinion was wisest to rami 
«mse the damage, the} could not say that the 
actual damage done was not the natural and direct 
consequence of the fire. Ahuedbboy Haewhoy 
v Bombay Fire aj>t> Marine Iksurasce Com 
Tinr . . . I. L. R. 37 Bom. 183 

■ ■■ ■■■ - fTaroln^ that premises 

troull It tel on fire — Insurance in cotuegve nee of 
iro rti i ng — Duty of assured to disclose facts affecting 
fill and premium — Defective declaration under 
O XXX, r 2, Civil Procedure Code, its effect It 
is the duty of a person who receives information 
■or warning that hu premises will bo set on Ere, in 
consequence of which he insures hi* premises, to 
disclose to the insurer the information so received. 
If he falls to do ao, the insurer is discharged from 
liability Greet v Citizens Insurance Co , Tapper's 
P, {V C) 596, C A, followed Kelly v Hoehe 
Inga Fire Insurance Co , 21 L Can. Jur 293, dis 
tmgmshed. Every circumstanco which would 
influence or bo likely to influence the judgment of 
a prudent insurer in fixing the premium and in 
determining whether ho will take the risk or not, 
should be disclosed There ui a duty to disclose 
to the insurer all facta which bear upon their being 
a possibility of a fire greater than usual, and which 
might indicate the motive of the ensured in effect 
ing the insurance There is no obligation on an 
assured to disclose matters already known to the 
insurer A suit need not be dismissed for incore* 
plete disclosure of the names of partners, according 
to the provisions of O X\X, r 2, Civil Procedure 
Code. Jt is a defect wh*ch may bo allowed to be 
corrected. Abrahams * Co v Dunlop Pneumatic 
Tyre Co , [1905) I K D iC, referred to. Imperial 
raesMsn CO v Bnmsn (from Assurance Cor 
torahon. Ld (1913) . I. L. R. 41 Calc. 581 

Liability of Company 

for further lose Per Chasdavarkar, J — The 
loss or damage by fire which Is insured against 
in a policy of insurance, cannot include loss caused 
Jiy deterioration of the property Insured conse- 
quent on neglect (if any) of the Insurance Com 
panics to take rare of It if they have taken posses. 
Sion. A loss so caused is not an inevitable or direct 
conrcqacneo of the mischief by fire- It is only 
■where mischief arise* from fire (in fire insurance 
esses) and hum penis of the sea (in marine insur 
ante ca-«*) end tho natural and almost inevitable 
consequence of tliat mmcliief is to. create further 
mischievous mult* that underwriters become 
responsible lor the further mischief so Incurred. 
Ilcmloya v tendon Assurance Company, 6 Es 451, 
453, referred to. Itr Bairn tLOS, J. — The !o*» 
insured against U limited to tho Ions Ire fire (which 
Includes the iom by water in extinguishing the fire) 
and esnnot conveniently embrace aM poeslble 
dam ages, however remote, which couid by In- 
tenuity be traced up to some connection with the 
tre aa the ultimate ca«o eiut qua non. It is im- 


INSU RANGE — contd. 

possible to hold that damages arising from the 
alleged negligence of Insurance Companies while in 
possession are properly claimable in pursuance of 
the contract of insurance, for whereas this contract 
refers only to loss by fire, those damages would 
arise from an origin totally different and wholly 
distinct and separable from the fire, namely, a 
neglect of some duty imposed on the companies 
after the loss by fire or water had become an 
accomplished fact. Atlas Assurance Company, 
Limited, v Ahmed bhoy Habibhoy (1008) 

I LR 31 Bom. 1 

INSURANCE COMPANY. 

Nee Trade samb I. L. R, 40 Calc. 670 
INSURANCE POLICY. 

Nee Common Carrier, Liabilities op 

I L. R. 38 Calc. 28 
INTANGIBLE PROPERTY. 

See Palas ob Turns op Worship 

I. L. R. 42 Calc. 45S 

INTENT AND KNOWLEDGE. 

See Pesal Code (Act XLV op 1860), 
s- 60 . . I. L. R. 38 Mad. 479 

INTENTION. 

See Cause op Action 

I. L R 41 Calc. 825 

See Construction op Document 

I. L. R. 37 Mad. 480 
See Forpeiturb I. L. R 41 Calc. 406 
Set Fraudulent rnisnmtxcz 

I L R. 43 Calc. 040 
See High Court I L. R 34 Bom. 378 
Set Lubkiso House trespass. 

I. L. R. 44 Calc. 358 
See Penal Code Act (\LV op 1SC0), 
s 20a . I. L. R. 40 AIL 84 

S3. 300 AND 325 I L R. 35 All 329 
a 302 . I LB.40 All. 360 

ss 304 and 3251. L. R. 40 All 103 
8 450 . . I L. R, 38 AIL 617 

1 L. R. 47 AIL 395 
See rnisriNo Press and Newspapers 
Act (XXV OP 1807) ss. 4 and 8 
L L. R. 35 Bom. 55 
Afar SiMtsot «■ xw Jui-r -Beaux 

I. L. R. 43 Calc. 671 
• ■ ■ evidence of— 

Set Fororby . I. L. R. 43 Calc. 783 

■ ■ — materially of— 

Sic Fortxitcti* I. L. R. 47 Calo. 190 

— - necessity of— 

Set Security por Good Behaviour. 

1. L. R. 43 Calc. 601 

of writer — 

See Press Act a op 1910). w. 3(1), 4 (I) 

* 17, 1 % 50 and 22. 

I, L. R. 39 Mad. 1093 

to cause death— 

Sec Murder . I. L, R. 37 Cde. 315 
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■ . to delrand— 

Set Sta« putt I 1 R 44 Cole 32X 
— ' — — to mortgage — 

See Eytdekc* 1 R 44 I A 238 
INTENTION OF FOUNDER 

See lUnoMTOiN Law— Endowment 

1 L R 13 Calc 1032 

INTENTION OF PARTIES 

Set Minis and Mixebal* 

I L R 88 Cale 845 
See Mootoaob I 1 R 39 Calo 527 

INTENTION TO LEGITIMISE 

See Mahoueoan Law — Leoitimact 

1 LR 18 Calc 259 

intercepted letter 

■ — . - admissibility ol— 

Se* Snrnn 11 S U tale 642 
INTEREST 

See Bomba* CrrT MoNicmt Apt (Boh 
Act «I ot IMS) as 291 *01 

LLR 43 Bom. 181 
See C I F CostnaCts 

L U R 42 Bom 4'3 
See CrviL PbooedubC Con* (1608) a 3« 

o xxxn bb 2 4 

I. L. R. 38 All 220 
O XXIV, »«. 1 2 and 3 

I L R 40 AIL 125 
a. 151 I LR 41 Haft. 31« 

See Cms. raocii>u*I Code 1882 « 257 
M C W K 148 
a 257A LLR 39 Bom. 219 
See Cl vo. PbocbobbE Cop* (Act V or 
1009) Sck. 111 a "HUM «9 70 
I L. R 37 Bom. 32 
See Costbact Act a 7a 

I L. R. 38 Bom. 184 
See Contbict with All** Fjwt 
! LR 41 Bom. 390 
Set Coarwwia* ! M L 1 n 
Set Dekeras ATRecaLTCBian Reuet 
Act (XVII or 18 9) 

1. L. R, 35 Bom. 2fl4 
See DEseoMNrBATTTN Leoact 

1 1 1 43 Cult. 201 
See Exorbitant Interest 

See Hasdnote 14 C. W N 11 M 
2 Pit L. I 451 
See Hindu Law— Joint Ptrin-r 

L L. R. 34 A5L.123 
See Herne Law Unu 

2 Pat L I 212 
See Hindu Law — M onro aoe 

L L. B> 41 AIL 571. 809 


Set LabPLobd asp Ttnaet 

20 C W N 1007 
See Limitation J L. R. 37 Bom 826 
See Limitation Act (tX or IMS) a "0 
I L. P SS AU. 3"8 
I L. R 41 AU. HI 

See MADRAS pBOfRlETABl LgTATffl \ He 

laoe Service An (U or 1894) as 
5 AND 10 Ct. (2) 

I L R S8 Mad- 930 
See Mouomedax Lam Down 

I L. R 33 All 182 
L L R 38 AIL 581 
*»ee MoBTGAcr I L R 39 Calc 342 
15 C W N 962 
I L R 35 AIL 634 
I LR.3S Bom 327 
I L R 42 Calc 1148 
I L. R 48 Calc 446 
. I L R 45 Bom 623 

Bee MOVTOA * AND MOATDAOEt 

I L R 43 Bom. 523 
See liNAETT 1 L R 44 Calc 182 
tee ParxcrrAi and Acent 

I L. R. 41 AU 234 
See pBTNcirAL and Sieeit 

I L. R 44 Calc 9-8 
S e Prs judicata I L R 1 Lab 83 

See *>1. AVERT COBD 

I L. B 42 Cale 742 
See WlU. 1 L R 43 Calc 401 

at Reduced ttta— 

See Aiteae I L R 48 Calc 1036 

— award ax to— 

See Abbitbatios 

I L R 46 Calc 634 
—— creditors right to apply payment! 
discharge ot— 

Set I>L*T 46 C W H 33 

grounds lor redaction ol — 

See Indus Coxtbact Acre 18 

I L. B 36 Mad. 533 

liability ol trustee lor— 

S e Tbiste* L L. R 88 Mad 71 

payment ot— 

See Amvdicat on Anbclmknt or 
I LR « Calc 914 

profitt to be enjoyed la lien of — 

See 110HTC.AQO* andMoptxu be 

1 L. R. 43 Bom 523 

oil damage*— 

See T bcstei L L. R. 38 Mad. 71 

on ex parte decree — 

See DECREE 6 Pat L I 678 

■ '■ on enemy debt — 

S e JIEatob aSd Creditou 

I L R 44 Rom 1 

■ oo oaf draft— 

See Bankebs L L. R 41 Bom 474 
■ — - - postponing payment ol— 

S e Mobtoace L L R 44 Calc 642 
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INTEREST— could 

power of Court to grant — 

See Civil Procedure Code 1903, « 34 
L L. R. 2 Lah. 25 

— right to depend on contract or 

statute — 

See Purr? Coupon. (Practice) 

ILB 40 AH 497 

I - ■ — Otrtl Procedure 

Code {Act V of 1908). s lit— Decree— Interest 
award of—Duerehon of Court— Land Acquisition 
Act ( 1 of 1894) — Court determining the amount of 
compensation — Payment of the amount to clattnai l — 
Subsequent reduction in amount on appeal — Interest 
orer the excess — Inherent powers of iht Court A 
sum of money by way ot compensation awarded 
under the land Acquisition Act (I of 1894) and 
paid into Court was taken out by the claimant 
Subsequently on appeal, the High Court reduced 
tbo amount of compensation payablo to Him, but 
made no order as to interest Government then 
applied to recover from the claimant interest over 
the excess drawn by the cfaimant (ram the Court 
Held, that the interest claimed should be awarded, 
inasmuch aa the claimant had had tho benefit of 
the money belonging to Government in excess of 
that to which the Ifigh Court held him to be 
entitled, and the benefit was represented not only 
by tho excess wronylv taken bj tho claimant from 
the District Court but also the amount of Interrst 
which the excess earned Mooloond Lai Pol v 
Mahomed Sami Meah, I L It 14 Calc 484, 4S6, 
Mahomed Sam 1 Fa no it v Sakkarotn Pam chandra, 
/ L R J Bom f referred to Collectos or 
AiiMcuiiui) 1 Ifavji Muui (1011) 

I. Iu R 35 Bom, 255 

Interest, right to 

claim, till payment or legal tender — Tender or airee 
mod to watt* tender must be of an ascertained sum 
—I alsd tender mini hr unconditional. At com 
non law, where interest is parable by tho torms of 
It contract it runs ordinarily up to the date of pay 
mfnt A valid, tender must bo an unconditional 
oiler to pay a specific and ascertained sum An 
offer to pay such amount as may be found du e on 
a settlement of accounts If the payco would exe 
ente an Indemnity bond in accordance with law is 
not a valid tender T1 ere can not be a tender or 
an agreement to naive tender of an unascertained 
sura Oaruda Peddi v Gtid 1 Janakavya Cam 

I Mai HOT JZi, distinguished I anduranj 
Kriehnnji and ano'h/r T DadabSoy hnwrojt 1 L 

II 20 Bom 013, distinguished I it Batcha 

Sahib t> Ascot Aaraivaswavi JIi’dali var 
(1010) . . . L L. R 34 Mad. 320 

— ■ ■ -■■■ — i - ,1 Usv/ruftuarH mortgage 

— Interest not stipulate 1 for— Charge in the nature 
of mortgage must be »i» writing and registered 
St hero no interest Is stipulated for In a mortgage 
bond, no Interest is recoverable A charge |r the 
nature of mortgage, whether for principal or 
interest, must be expressed in writing and regia 
tercd.aod cannot be raised by Implication Kntti 
unmet r Madkara Meson. 11 Mad L J US 
followed ImdaJ Hasan v Badri Prasad, l, L P 
SO AH 401, distinguish'd Marbcl Au e A LI 
Ahmad (1913) L L E. 10 Calc 514 

— Arrears of feat — Bale 

cf mtemt—Endeuer «/ adunstibU, to erpioin 
labuhyaL Where a document recite* that interest 
U to be paid bv the tenant npon rent In arrears at 
the rate of one anna per rupee but doe* not ex 


INTEREST— contd 

pressly state whether Interest at this rate is pay- 
able monthly or annually, evidence is not admia 
ilhle to show what was really intended, i/on. 
tnotha A alh Choudhury v Ac5ii» Chandra Sanyal, 
14 C P A' 1100, discussed Mahomed Sum 
sooddeen v Moonshee Abdul Uuq {1861) IF if. 379, 
not followed Evidence to construe the terms of a 
contract is not inadmissible in certain cases. 
I’batip Chakdra Shaha r Mahommed Am 
Sarkab (1913) I L. R 41 Cale 342 

• Contract Act {IX 

of 1872) ss IS 74 — Undue influents, presumption 
of — Penalty — Excessive and usurious inters t — 
Duty of the Court. Where there is ample security, 
the exaction of excessive and usurious interest in 
itself raises a presumption of undue influence 
which it requires ven little evidence to subetan 
tiate The attempt to conceal the real rate of 
interest, by describing it as one pice In the rupee 
per mensem or as w the present case H 5 per 
mensem is evidence of an intention to get the 
better o( tbe debtor The faw toys down (hat 
there must be a footing of complete equality 
between debtor and creditor an 1 they must be, 
so to speak, at arm a length to make a bargain, 
which is m itself harsh and unconscionable en 
forcible at law Carringtons, led v Smith, 11900] 

1 E B 79, In re a Debtor [ 1903 ] 1KB 7 Oh, 
referred to Where there is ample security, an 
excessive rate of interest has been held to tie any 
thing over ten per cent Where there Ls no secu 
nty, no rate of in ter ret can be considered excessive 
There can be no standard rate on personal loans, 
and where tbe parties are reasonably on terms of 
equality a Judge cannot do better than adort 
what they tkomselres bate agreed on though, 
of course when that is not tho ca«o ho has to judge 
what is reasonable, as best ho can and under all 
the circumstances Where tho contract is for a 
temporary accommodation the stipulation that 
interest la to run at R 5 a month is one which 
nccess tatra tho payment of interest not at CO 
per cent per annum bat it B 5 in each month 
and a strpuht on that in default ot IS months 
Instalments of intercat, compound interest would 
begin to run, is in the nature of openaltj How 
ever technical this may be it is tho duty of the 
Courts In India to enforce tho letter of the law 
against obviously berth and unconscionable bar 
gams of this nature The rxplotstion of the 
necessitous, of the careless and inexperienced, 
is a trade to be extirpated in the interest of the 
whole community as contrary to individual more 
1 ty as well ib to public policy JEfvMu imJ«s 
Iyer v Eonknrohnpam Pillai S L. B. 36 Mad 
229, Samuil v A tdeoU [1906]. A C 481. Kesnvuht 
Baidu v Anthvtai Am mat l L. T 38 Mad 831. 
refereed to. Abdul Majied e. K union e Cjiaxdra 
Pal (1911) • I L. R 42 Calc 690 

— — — Stipulation in 

mortgage land for intern! at 75 per cent, per onaum 
whether penally — Liquidated damages— Cud ue In 
future — luccaie^ionabls bargain — Contract Act (IX 
of JB7!) *s It 74 ill tm. (/) at amended by Act 
W of 1809 • * (I ) — Act XXI III of lisS s. 2 
Per ilooxvwtt, J (BlicwwoiT. J, agreeing to 
aa to penalty). A otwilM landing the amall group 
of caaes where a rretreted view waa taken cf tbo 
authority ol the Court to rcl eve against a penalty, 
tbe tufa b*» turned back, and tbe more modem 
cweei repo bate tbe doctrine that any rate of in- 
tenet, howe'er exorbitant, rannot bo deemed 
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lNTEREST-foitfi 

rfous Loans Act, 191 B, jurisdiction to consider the 
ment-s of tha transaction between the parties; 
(2) that inasmuch a* tha scheme of tho bond was 
that tha interest on tha whole sum of Ha 5.000 
Should be continued to be paid though the principal 
was being progressively discharged by instalments, 
tha interest charged in tha bond vm “excessive" 
and the transaction “ substantially unfair” within 
the meaning of t 3 (1) (a) and (6) of tha Usurious 
L*sns Act, 1918; (3) that tho plaintiff was not 
entitled to claim Interest on sums which ha actually 
received and which accordingly went towards 
p*rt-Ae!/sIact/oa <il the pnacip.il amount. Samuel 
v. Aewbold, [1005] A C. 101, referred to. Keri.no 
H nviriiD & Co p Bayley (1010) 

I. L. R. 44 Com 775 


Hortjage — Hard . 


unconscionable bargain — Court when should reduce 
shpuhted interest In a suit on a mortgage 
executed by a Hindu ladv which provided for 
interest at 18 per cent, with quarterlj rests the 
trial Court allowed interest at 12 per cent up-to 
date of suit only lltld — That unless it can ha 
shown that undue advantage had been taken the 
Court ought not to tome to the conclusion that tho 
transaction was hard and unconscionable. In 
appeal the High Court allowed interest at the 
contract rate up to the date fixed for payment and 
thereafter at 0 per cent. Bejoy Koran Addt t 
Satisii Ciuxdra Gnosn . 24 C. W. N. 444 
P 6 *** 1 Tenancy Act (Yin of 1883) 
•• oi— Kobuliyal, rale o / interest m attuned «n — 
Purchaser at auction rale, liability of, to pa y sis- 
terest~-lntereet whether penal and unconscionable, 
Tho purchaser of a ralyati holding at fixed rates 
in execution of his own mortgage decree buys ft" 
eubject to tho terms and conditions of the snb- 
wstuig lease of which he had Dotice and is liable 
to pay interest at the rate and pay rent In accord 
ance with tho instalments provided for in tho 
kabubyat Cal Copal Dull Chotolhury v J Ian- 
malha Cal Dutl Chowdhury, 1 I* 11 31 Cate. 25$, 
followed. Aim v Satuh Chandra Chalunihurtn, 

I L, It 21 Calc. 37, distinguished. In tho absence 
of evidence that any undue advantage was taken 
by the landlord of hu position, the rate of interest 
mntioned m tho contract cannot he interfered 
with Uperulra Lai Gupta t Heheraj Oft*, 21 
C IP, X 10$, not followed. Lata Balia Hal y 
A had Shah, 23 C If. X 233, Aziz Khan v Dkunt 
ChanJ, 23 C I V. X 130, and Befoij Kumar Aliya 
v Sat ah Chandra Ghosh, 21 C 11 X 414, referred 
to Bntrr Warn CairrERJEE p F.asu Nath 
N assau (1920) . . I. L. R. 48 Calc 83 

INTEREST ACT (XXXII OF 1839). 

' Debt payable »n lind — . 

Interest allowable. A debt which is specially 
expressed as payable in certain fixed measures of 
grain and payable at a specified time is a debt 
certain within the meaning of Act XXXII of 1839 
and interest la allowable on the same. Juggo- 
mchitn Ohc m v JIanulchand, 7 J/oa 1. A 25 3, 
referred to Xarayan v Nagappa, 12 Bom. L. R, 
$31, dissented from. Govuroav Nars v Cuebat, 
(1913) . . . I. L. R 38 Mad. 464 

— .. ■ ■ — Award of interest, as 

damages, apart Iron i the Act. The Interest Act 
(XXXII ot 1S39) 13 not exhaustive of all eases 
where interest is allowable. The Act while ape 
cifically allowing interest in all cases of " debts or 


INTEREST ACT (XXXII OF 183d) — confrf 
sums certain payable at a certain time or other, 
wise ” aa\ es by Its proviso other cases m which 
it is legally allowable. Where the suit was lor 
a aam of money which would bo payable to the 
plaintiff (a Muhammadan lady) as for her share 
on taking account* of tho business which was 
earned on by her father whilo ho was alive and 
which was continued by her brothers, tho defend 
ants, alter his death, wherein tho amount duo 
to tho plaintiff waa utihtod by her brothers. Held, 
(i) that tho proviso In the Interest Act applied ta 
the caw, and (ii) that 6 per cent, interest wss 
parable as dsmsges on tba amount duo to the 
plaintiff IfiWer v Barlow, L. F 3 P C C, 
733, and Hutto Fttsaud Boy y hhama Pertaud 
Boy, I L It 3 Calc. 651, foUoa ed , Kamalammal 
v Pccrumecra Ijevmt Rowllien, 1 L R. 20 Had 
431, Sulramama Aiyar v Subramama Aiyar and 
others, l, L. B 31 Had. 250, and Katyan Das v, 
Hogbul Ahmad. I L It 10 All 407, distinguished. 
ABDCt fjarren Kowthes v. ILurioA Brvi Aural 
( 1910) . . I. L. B. 42 Mad. C61 

■ A Principal is not entitled 

to interest on moneys detained by an agent on 
)il» behalf in the absence ol a contract to its con- 
trary La nils r. Cmstamas 

I. L. R. 41 AU. 251 

INTEREST POST DIEM. 

Set Monoao* . 1. L. R. 35 All 534 

INTERFERENCE. 

by High Court— 

See Practice . I. t R. 40 Bom. 220 

' INTERIM ORDERS. 

See FxssmKYcr Towvs Insolvency 
Act (III o» 1909), s 25. 

I. L. R 35 Bom. 47 

INTERIM RECEIVER. 

See Insolvency I. L. R 42 Clio. £89 

INTERLOCUTORY INJUNCTION. 

breach of— 

See Easkuevt . I. L. R. 39 Calc, 59 

INTERLOCUTORY ORDER. 

See Ci ni. Procedure Code, 190S — 

s. 47 . . I. L. R. 34 AU 530 

as. 104 and 115. 

a 109 . I. L. B. 42 AIL 174, 176 
s. 115 . 15 C. W. N. 882, 848 

I. L R. 34 AU. 592 
L l. R. 44 Bom. 619 
5 Pat. L. 3 650, 400 
O XL s. H .14 C. W. N. 147 
O XX. a. 18 I. L. R. 35 AU. 159 
O XXXIX, jl 7 15 C. W. N. 353 

See JmusDicnoifl. L. R. 42 C&Ic. 826 
Set Lasd Acqoismos. ' 

I. L. R. 38 Calc. 230 

UTTER MARBIAOE. 

Set Hisdp Law— Mabriagr 

L L. R. 48 Calc. 920 
—According to law and custom, pre- 
valent la Bengal a marriage between a Kay aatha 
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INTESTACY. 

See Jewish Law. 


L. R. 38 Calc. 708 


INUNDATED LANDS. 

See Custom . I. L. R. 46 Calc. 475 


INVENTIONS AND DESIGNS ACT (V OF 1888) 

S 29— Sutf for infringement of patent 

— Defence that invention was not ne’e — “New com- 
It nation of Old materiel* ” The plaintiffs patented 
a process of manufacturing banslochan (a medi- 
cinal preparation made by calcining portions of 
the bamboo plant) of which the essential features 
were tho treatment of tho substance at a red heat 
With sulphuric acid inside a closed crucible or 
retort made entirely of earthenware. Tho advan- 
tages claimed were (a) no iron or other metal 
being used in tho composition of tho crucible 
there vras no danger of any deleterious action 
on the part of the fumes of tho acid upon tho 
metal aforesaid, (6) tho retort or crucible was 
entirely closed from the timo when tho add wa3 
added until the process of calcination was com 
pletc, so that no delctcnou* fumes escaped into 
the air, and the result was that tho substance 
prepared was both purer and cheaper than that 
prepared in the old iron pans. Held, that tho 
process was a new combination of admittedly 
old materials and as such was a good subject 
matter for a patent. Hannon v The Anderston 
Foundry Company, A. It 1 A C 574, B run ton 
v H males, 4 Dam A Aid 541, and riimpton 
r. S/nller, L D 6 Ch D 412, referred to Lakh- 
eat Rai v Sni Kisnav I)as (1918) 

I. L. R. 41 All 68 

INVENTORY. 


See Administration 

L R 40 I. A. 236 
Bet Court Fars Amendment Acr (XI 
or 1899), 8 19 II 

I. L. R. 41 Calc. 556 


- preparation of — 


See Civil. Procedure Code 1903, O 
XXXIX, R. 7 . 15 C W. N. 353 


INVESTIGATION. 

See Fraud 


I. L. R. 38 Calc. 938 


IRREGULARITY. 

See Arcnov purchaser 

I. L. R. 38 Calc. 622 
See Civil Procedure Code (Act V or 
1008), O XXIII, R 1 

I. L R. 37 Bom. 682 

See Criminal Procedure Code, 

as 145, 522 I. L. R 37 AIL 654 
as 230 637 . I L. R. 36 All. 132 
gs 439, 422, 423. „ . rn _ 

I, L. R 39 Mad 505 
See Decree . I. L. R. 38 Calc 125 
See Demolition or Bcildivo 

I. L R. 37 Calc. 685 
See Jurisdiction or Cboukal Court. 

I. L. K. 40 Calc. 360 


IRREGULARITY— eonfd. 

See Receiver . 14 C. W. N. 660 
See Sale fob Arrears or Revenue 

I. L. E. 37 Calc. 407 
I. L. R. 42 Calc. 765 
Set Sale rv Execution or Decree. 

I. L. R. 39 Calc. 26 


_____ __ __ Trial by confronting 

parties to a suit and relying on allegation bttu ten 
them— Decision of suit on statements by parties 
mien confronted »n the witness box after the case 
heard and judgment reserved— Prcpmetj o/ auen 
procedure— Do novo trial ordered by High Court 
Where in a Small Causo Court suit the Judge, 
after the dose of the evidence and arguments, 
and having reserved judgment, sent for tho parties 

and ordered them to argue with each other in his 
presence about the merits of their respective 
cases, which they did, and ho decided the suit 
upon the evidence and also the statements mado 
by them when confronted in the witness box in 
the aboro manner, and which statements were 

not recorded Held, that the procedure adopted 

by the Judgo was very irregular, and a de novo 
tn.l ,1 tk. suit ... ordered. 

V ASJMUDDUC Pbamantk 25 C. W. N. 693 


IRRELEVANT EVIDENCE. 


IRRIGATION. 

See Easement . 15 C. W. N. 259 
IRRIGATION BY PERCOLATION. 

See Madras Irrigation Cess Act (VII 
o, m ■ ■ <« L B m KlJ 5S 

IRRIGATION ACT (BOM. VH OF 1879). 

District Municipal Act 

[Bom Act 111 of 1001). s 56— Drainage Cut- 

Drainage ehanned-Heglcct of proper ftpoirsby heat 
bodies— Flow of water across the road into jMirOlfTO 
fitU-Damage— Liability of local bodicn-Aon 
feasance— Neglect of highways Where dramago 
water passing along a certain drainage owing 
to some default instead of flowing along tho 
assigned channel flowed across the road mto tns 
plaintiff's field and caused damage to the plaintiffs 
and tho damage was found to be due, no to 
authonred dramage work but to the 
drainage channel which tho Municipality was 
bound to repair -JIM. that the MumcipaWv 
was liable to the plaintiff. In damages 

Curiam -T he erempticn bom bab.U.y 
bodies on the ground of non feasance 

to neglect of highway* and does not apt ly to 

drainage works earned out by t be local bodies for 
their convenience, which they are bound ^ to m«*- 

tain In a proper atate of repairs so that they shall 
not be s nuisance to the neighbouring owners. 
Borough of Bathurst v Maepherson, L B * ApP- 
Cat 256, Municipality of Dutton v Odder! , [JSVJ1 
A C 524, referred to Dholka Town Muni- 
ch autt r Patel Desatbuai (1913) 

I. L. R. 38 Bom. 116 
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IRRIGATION WORKS-conld. 
merely because such duty ia Imposed The 
statute most impose the liability expressly or by 
clear implication. Sankara Vadtvda PtUat v 
Secretary of State for India, I L B. 28 Had. 12, 
referred to The right and obligations of Govern- 
ment in regard to irrigation works in this country 
have to be ascertained from unrecorded custom 
and practice ; and no custom or practice, recorded 
or unrecorded give* the ryot. In case oi non repair, 
compensation measured by the value of the cropa 
lost by defects in irrigation works commanding his 
land arising from such non repair There is no 
contract between & ryot and tbo Government, 
by which the latter is bound to maintain a supply 
of water lor the irrigation of lands belonging to the 
former. The irrigation rights of lyotwari owners 
are not rights personam, but rather partake of the 
nature of rights tn rem. Chmnappa Hudahar v, 
SlUa fallen, I. 71 R. 21 Had 26, doubted. 
Secretary or State yob India v Mcthcveb- 
rama Reddy ( 1910 ) . I. 1 . R. 34 Mad. 82 


ISSUES. 

See Crvn. Procedure Code (Act V or 
1903), s. 11 L L. R. 37 Bom. 563 
Set Libel . I. L. B. 37 Calc. 760 
Set Preliminary Decree 

I. L. R. 37 Bom. 60 

■■■ — Itsves, raising o/ — 

Practice. The practice of raising a number of 
Issues which do not atate the main questions in the 
«uit but only various subsidiary matters of fact 
upon which there is not agreement between the 
parties is very embarrassing Issues should bo 
confined to questions of law arising on the plead* 
logs and such questions of fact as it would be 
necessary for the Judge to framo for decision by 
tha jury in a jury trial at nw» prtus In England. 
West End Watch Company t> Bthta Match 
Company (1910) . . I. L. E. 35 Bom. 425 

. Several issues should 

not It tried together. The practice of trvnlg all 
the issues in a case together defeats the object of 
the law in requiring the venous issues to bo kept 
separate and distinct, and cannot but load to 
confusion. Rajani Kant SluxxruiB v IUh 
Dural Das (1912) » . 17 0. W. N. 55 

A'of t racily framed but 
no surprise Held, that High Court was right m 
treating question in respect of which no express 
issue was framed as an issue upon which the parties 
kali Hi 'im*. ipnn. Vs toil. vk£ to. ontrtlirt to lank, 
at the evidence recorded Held, that the apjioint- 
ment by the head of a Mott of a successor to avoid 
criminal prosecution was not bond file and was 
invalid. Nataraja Tammran ® Kails or 

PillaI . . . . 25 C. W. N. 145 


25 C. W. K. 857 

. “ Taluk," what it >"*- 

ports — “ itarfattan " receipts. i / eon/lunccty shorn 
tenure to bt non trn»»/«roftfe — Settlement reports and 
Dutrtct Gazetteer, if oJmisn'M i* entente — • 
lire Item instrument, tin*, of, tneonsatent vnOi 
ordinary luphetttion of n expression, effect cj~ 
Grunt tor on indefinite penal, nature of — Con. li'm 
Tfsfraiatsy alienation tnO. no elans* uf re-entry— 
Transfer uotu-ilhlordiug r*rh condition, if open ». 


ITMAM —canid. 

five— Evidence Act (I of 1872), s 35 The word 
“ i tmam ** imports a permanent, heritable and 
transferable tenure, when applied to a tenure- 
in the permanently settled parts of Chittagong 
Hakbnl Ah Chtnedhury v Jogesh Chandra Boy, 
23 0 IV. N 911, referred to The word “ taluk '* 
primarily imports permanency Sarada Knpa 
Laha ▼ Alhil Bandhu Binras, 21 C. IF 2F 903, 
and Upertdra Lai Gupta v Jogesh Chandra Bov, 
22 C IF N. 275, followed. The fact that rent- 
receipts have been granted marfatdan in the name 
of the original grantee does not necessarily show- 
that a tenure is not transferable There can be no- 
objection to refer to settlement Reports or District 
Gazetteers, whether they are strictly speaking 
evidence or not, under s. 35 of the Evidence Act 
Garurtsdhwa]a Praiad v Svperundhunj-i Prase I. 
1 L.B.23 All 27 , L.R.27 J A 22S, referred to. 
If a grant be made to a man for an indefinite period 
it enures, generally speaking, for his lifetime and 
passes no interest to his heirs, unless there are 
soma words showing an intention to grant an 
hereditary interest. But that rule of oonatruction 
does not apply if the term for which the grant is 
made is fixed or can be definitely ascertained. 
Lekhra ) Boy v Kunhyn Singh, 1 L. B. 3 Cilc 
210 : L. B 4 l A 223, referred to A condition 
against transfer docs not, without more, render 
an assignment or transfer of tbo lease inoperative 
Such a condition ia often inserted merely as a 
foundation for a claim to nazar (or premium) 
AM Hadhab Sikdar v A ’arallam Sikdar, I L. It. 
17 Calc. 826, and Basarat Ah Khan v Hanintll i, 
1 L. B 36 Calc, 145, referred to. Jootsn Chan- 
dra Roy v Haebcl Alt ( 1929 ) 

I. L. R. 47 Calc. 979> 


J 


JAGIB. 

Set Bombay Revenue Jcrijotcrros- 
Aor 1872, a. 12.1, L. R. 45 Bom. 461 
See Police Jauib. 2 Pat. L. J. 725 
Set Sawad . I. L. R. 36 Bom. 639 
Set Settlement, construction or 

I L R. 39 Calc. 1 

whether Land Is held on Polllial 

Tenure— 

See Bombay Revenge Jlbudiction Act, 

VBWr,* 1. 4. L. 7t. Vi Tima. V>\ 

■ Sana-1, construction of 

— Tenure treated by dxument — Carton — Life e tuts 
— Us* of Me words ' jntra poutradi * — Ibsolute 

and hental U estate — Regain tun XXXI Jl of 1793, 
a 15 A grant of a jaigir is a grant f >r life only, 
but In the absence of anr coitorn to Iba contrary, 
the ad-lilion of the wools" putns pwrfiWt " la the 
grant implies an absolute anil lienlAlJe cs’Ale ami 
passes an estate of inherit* nm. Coder a tonal 
intui the ancortor of the pUIntiT granted a faijir 
in the district of lliurfisjh to the grantee an 1 
bn putra poutradi On the death of tha grantee 
and of his sons without any male lt*u», the pUlntilT 

finding that the tenants of the ynyir stopped 
paiine him l lie rents. truugtt a suit fur reruuip- 
tion of Itv finger cm. I be ground that acconbig- 
to custom the grant was a service grant and re- 
sumabte by the grantee and lui representatives 



16 C W JT US 

JAIL REGISTER 

- extract bom — 

Sm Sxctjaixx roa Good Benmoc*. 

I L R 43 Calc. 1123 

JAQADGBSII. 

Set ClTIt I’BOCSDITRX CoDB, ISOS, 8- 9 
1. L R 43 Bom 590 


re«on»bty b» iu 
tio fishery is clii 
ILlbjsctox. J — 
bod of the nn 
regufeily carer; 
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4ALKAR— con id. 

Batons. Per Mookrbjee, J —The bed of a river 
Is the whole of what contains Its waters when 
most swollen in whatever time of the year without 
leaving ita channel and overflowing its banks 
The grantee o( a fishery right In the river is en- 
titled lo fish in all waters comprise! within tho 
banks of the over, and the circumstance that a 
particular aheet of water may, during part of tha 
year, bo disconnected from the flowing stream of 
permanent current docs not affect tho rights of 
the grantee AlIMODl Block « Taraknath 
Ghosh (1913) . . . 17 C. W. N. 1173 

i ... - • Jallar right i in ntier 

— Shifting of ledleanng sheets of voter icJiteA lecome 
Connected vilh the. river only vhcu there is inunda- 
tion Certain lopras or sheets of n atcr which once 
formed the bed of tho river Mahananda are now 
surrounded by culturablo lands within the plaintiff’s 

I iufnu The nver has moved many miles awav, the 
vprss are completely isolated, and are no longer 
part of the nver bed, and there is no connection 
of tho kopras with the nver except when the whole 
country la inundated by the flood water of another 
river. Held, that the defendant, who have jalkar 
rights in the Mahananda have no right of fishery in 
the kopras which belong exclusively to the plaintiffs. 
Sam Kanta Acmarjxe v Kusja Mohan Movtra 
(1917) . . . . 22 C. W. N. 83 

JATS. 

See Custom , I. L. R. 44 Calc. 749 


JEWISH LAW. 

- Marriage Custom— 

" Kttuba," legal tfftc t of— Right* of vtfe. In a 
suit brought by a Jewish Jady, mimed m Calcutta, 
for the recovery from for deceased husbands 
estate of the sum mentioned in a ketuba, erecuted 
on tho occasion of their marriage IDli, that the 
kttuba was a necessary but formal incident of the 
marriage contract and ceremonial, and created 
do such right in favour of the widow JosncA 
v. Aw ms (1912) • I, L. R. 40 Calc. 288 

Oovnwnso . 1. L. R. 38 Calc. 708 

J1VAI GRANT. 

See Hindu Law — Adoption 

I. L. R. 43 Bom. 778 

JODI. 

See JudL 

JOINDER OP CAUSES OP ACTION. 

See Crvn, Procedure Cone (Act V or 
1908), O II, B. 2. 

1. L. R. 38 Bom. 444 


JOINDER OF CHARGES 

See Cbimival Procedure Code as 223 
to 239 

1 ,, . Offeree against 

different person i by tie same accused— Legality of 
joint trial — Criminal Procedure Code (Aft I of 
1838). e 234— Practice S 234 of the Cnnmul 
Procedure Coda is not limited to the case of offences 
committed against tho same person, but applies 
also where they are committed against different 
persons. Manu Mi ya v Empress, J L. It 9 Calc . 
371, and Sri Bhayvan Singh v Emperor, 13 C If. 
N 507, followed. Empress ▼ Mvran, I.L.P.4 
Att, 147, Narnia Kumar Sircar v Emperor, 11 
C. IT. N. UffS, Ah Mahomed v Emperor, 13 


JOINDER OF CHARGES— -con'd. 

O, IP N. 4 IS, dissented from. Queen Empress v. 
Juaia Prasad, l L 11 7 All 174, referred to. At 
the aamo timq tho powers under the section should 
be treed with great caro and caution where there 
are different complainants. Sodedar Asm t> 
Emperor (1915) . . J. L. R. 43 Calc. 13 

2 — — Offences of the same 

kind committed in respect of different persons — 
Legality of joint Inal— Criminal Procedure Code, 
is 2J4 ond 233 — Pruelice The words “ offences 
of tho samo kind ” used in a 23 1 of the Code of 
Criminal Procedure, and as defined by sub cL (2) 
of the laid section, do not imply that the offences 
should necessarily havo been committed against 
the same person. Where, therefore, there were six 

C rsons accused of haring been jointly concerned 
carrying on a systematic swindle, and three 
joint charges were framed against all tha accused 
Held, there was nothing illegal in tho procedure 
Subtdar Ahir v Emperor, 1 L It 43 Calc. 13, 
followed. Empress v Muran, ILK 4 All. 147, 
dissented from Emperor v Uechan' Pande 
(1918) . I. L. R, 38 All. 437 

JOINDER OF PARTIES. 

See HriDD Law— Joist Fawilt 

I. L. R 37 Bom. 340 

Set Jurisdiction of High Cotjbt 

I. L R. 34 Bom. 13 

See Pasties, joinder op 

I. L R. 42 Bom. 87 
JOINT AND ACQUIRED PROPERTY. 

See Jurisdiction of Hioh Court 

1. L. R 34 Mad 257 

JOINT APPEAL. 

See Companies . I. L R 1 Lab. 388 
JOINT BOND. 

See Civil Procedure Codr (Act XIV op 
1882), s. 462 I. L. R. 39 Mad 409 
JOINT BUSINESS. 

8ce Joint Family Busises" 

See Mahomedan Law — Joint PbOpeoty 

1. L. R. 38 Mad. 1099 

JOINT CONTRACT. 

See Cmt Procedure Code, 1882, s. 462 
I. L. R. 34 Mad. 314 
I. L. R. 39 Mad. 409 
See Contract Act as 43 to 45 
JOINT CONVICTION. 

. Joint Penally — 

Calcutta Municipal Act (Beng III of 1S09), ss 
444 and 674 —Disobedience of order under e- 444 
(2) by loo persons The owner and an occupier of a 
house in Calcutta were jointly convicted of dis- 
obedience of an order under a. 444 of the Calcutta 
Municipal Art, and a joint penalty of fine was 
imposed upon them Held, tint the joint convic- 
tion and the joint penalty were illegal, each of the 
accused being guilty of a separate offence Bhai 
p.ab Chandra Kolat t>. Corporation of Calcutta 
(1910) - • . I. L R. 37 Calc. 805 

JOINT CREDITORS. 

See Contract Act, 1872, a. 55. 

2 Pat L. J. 520 
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I I. B. 44 Cftle. 1 

JOINT DEBTORS 

■ jolt lor contribution between — ] 

See Limitation I. L. B. S3 Mad. 288 

JOINT DECREE. 

■ execution ot — 

See EniriATioK L L B. 48 Calc. 25 

JOINT DECREE-HOLDERS 

rights oL Inter u — 

See Execution or Daoax*. 

I L R 33 AU 863 

JOINT ESTATE 

■ , — ~ Pnoate partition — Em 

t umbrance by co-sharer — Holhny i* severalty — 
Tenancy in common — Partition by Collector, effect 
of — Eefates Partition Ads (Deny Act V o/ 1397, 
r 39. ami Btny Act Vllt of 1378. t US}— Prod** 
—Abandonment of plaintiff's cars and adaption by 
him ol defendant s S. 99 of Beng Aet V of 1897 
applies only where tho lands are held jointly by th« 
proprietors and not »» severalty la pursuance of a 
private arrangement between the partiea. llndoy 
Ur iloMidnceso 1 L. R SO Calc. tSS 
Aimana-tl ■ Pain e Sabin Chandm dope, 11 
C L. J 95 Syed Abdul Lahf v Amanadih Vatican 
15 O \f N i>8, followed. Joy Balkan Qnpta e, 
Bharat Chandra Bardhan, 1 L. R !G Calc. ill. 
ditrtmgnlsbed. Where a eectioa of an Act {here, 
a 1*8 of Beng. Act VIII of 1878) which waa received 

a judicial construction [ffndoy Xolh ~ *'-*-*“* 


JOINT ESTATE — conid 

found tho plalntitTa claim [here, for ejectment) 
cannot be sustained. NaatTDBi Mobaw Ror r 
Prani Monas Sura (1915) 

LI.L45 Cals. MS 

JOINT EXECUTION. 

Set Attestation bt Executant*. 

I L. R 37 Calc 528 
Sec Paoxtssoir Note. 

L L. B. 38 Mad. 689 

JOINT FAMILY 

Sea Civil Procioum Code, 1332, 
a 231 I L. It. 32 All 404 

a. 2U I. L. B 1 Lah 134 

See CowxaiCT Act (IX or 1872) a. 03* 
I L B 31 ML 323- 
See Joint Hindu Iavilt 
bu Knew*) I L B 33 Bom 419 
Set San in Extoi mow or Dscstt 

I Lll 41 Cals, 524 
JOINT FAMILY BUSINESS. 

See llranu Law— Jonrr Fanrtr 

I L. R 39 Bom 715 

S't Mcuahuadax Law 

L L B. 33 Mad. 1039 

— r ; Dwjf stum and accounts 

— Private arbitration —A mrd, operation of on 
money* realised by member on bebal/ of family— 
"Cash' mum; of The members of a joint 
family biuineas referred tholr d sputes (in mew of 
dissolution) to an arbitrator before whom on 3I»t 
July 1895 they stated inter aha, that they had 
■*““**■* * thoiawlro) all the moreables 


U exlsti in Mahomedan Law— 
SIabomedan Law— Joist Bcsniiss 
U L. R. 33 Mad. Iona 


defendant . 




C 2273 } 


DIGEST OP CASES 


{ 2274 ) 


JOINT FAMILY PROPERTY— eon «. 

—Sale by I?*her— 

See Hindu Law . I, L. R. 2 Lab. 333 
JOINT HINDU FAMILY. 

See Agea Tenancy Act {II or 1001), 
S- 20 . . L E. R. 40 AO. 314 

3 22 . . L L R. 42 All. 66S 

Set Ciytl PaoCEDUi-E Code (Act XIY 

or issj). es see, 37! 

I. L. R. 40 Bom. 248 
See Civil Pbocedube Code (Act V or 
1908), S3 2 {11), 53 

I. L R. 42 Bom 504 
3 2 and O XXII, R 3 „ 

I. L R. 2 Lab. 114 
3 11 Erpt n . I L R 42 AH. 359 
O \X, b IB .1. L. R. 30 All. 401 
Xf^CorTBiGHT . I, L. R. 43 All. 41 


Stt Evidence Act 1872. r 69 

I. L. R 34 AIL 815 
See Guardian ad hltm 
_ I. L. R. 38 AU. 315 

See Hindu Law — Alienation 
See Hindu Law — Joint Family 
See Hisdc Law— Joist Family Pko 
terty 

See Hindu Law— Legal necessity 
See IUsdv Law— Managed 
See Hindu Law— Partition 
See Hitdo Law— Widow 

I. L. R. 40 AU. 98 

See Joint Family. 

bee Mortgage . I. L. K. 34 AU. 28 9 
See Partition . I. L. B. 39 AIL 651 
See Registration I. L. K. 37 AIL 105 
See Sale or Goods 

I. L. R 40 Calc. 523 
See Stecitio Rxuir Act (I or 1877) 
e 12 . . I. L. R. 38 All. 126 

See Succession Certificate Act (Y1I 
, or 1889), s 4 I. L. R. 36 AIL 380 
See Specific Pertormanoe. 

I. L. R. 41 AIL 515 
See Traxsier or Phopertt Act (IV or 
1SS2), s 09 . I. 1. R. 36 All 518 
Set United Provinces Land Revenue 
Act (HI or 1001) 

es 107 and 111 I. L. R. 35 AU. 527 
es 111. 112, 233 (t) 

1 . L. R. 35 All. 120 

■ - Liability ol Co-psrc«nsry property 

under money decree against lather — 

See Joist Hindu l a vily 

I. L. R, 2 Lah. 263 
— Whether salary ol a member la the 

I. L. B. 2 tat. <0 

lettlrdl properly— 


>s admittedly a joint lima 


JOINT FAMILY PROPERTY — conld 
family consistin': of a father and a minor eon, the 
father made a will in effect bequeathing the whole 
property to hia minor bog It was not disputed 
that the property covered bv- the will was joint 
family property The executors contended that 
the deceased testator bad no beneficial interest 
n any part of the property devised and therefore 


in qnrstion was nrobato, the parties claiming 
under the will could not go behind its terms, or 
claim anv exemption whatsoever upon allegations 
ut‘crlj inconsistent not only with the fact of the 
will itself, but with the express statements made 
therein and that the executors must pay full pro 
bate duty upon the will Collector 0 / Kaira v 
C hernial 1 L R 29 Com 161, distinguished 
Kasiiinath PaKsHaraji 1 Gouravabai (1911) 

I. L. R 39 Bom. 245 


JOINT HOLDING. 

-Widow ol one ol the Joint owner* 

claiming partition — 

«« bECOND Afpr.it 

I. L R. 2 Lah. 348 
— , Whether «ection 145, Criminal Proce- 

dure Code, Is applicable to— 

ve Criminal Ircicrdubt Code, a 145 
I. L. R. 2 Lah. 372 

JOINT IMMOVEABLE PROPERTY. 

partition of — 

■*€C Ben A MID til I L R. 43 Calc. 504 

JOINT INQUIRY. 

against members ol a gang — 

See Security roa good bziuvioid 

I L. R. 37 Calc. 91 

JOINT JUDGMENT-DEBTORS. 

Release 0 / sonic — Cm&i- 

l, If of othera — Engluh law — Indian Contract Set 
(/A at 1572), • 41— Suit of justice, equity and good 
conscience — Rule of English la w, applicability of 
A reltase by a decree holder of some of the Joint 
judgment debtor* from liability under the decree, 
does not operate as a release of the other judg- 
ment debtor* from liability nnder tho decree 
The rule of English law should not bo applied, in 
IndiA, as it is baaed on the substantive rule appli- 
cable to contractual joint debtors, which 1 * different 
under 1 4* o! the Indian Contract Aet, and 1 * not 
in consonance with justice, equity and good con 
science Quaere Whether the Fnglwli Jaw should 
bo applies! in ca“es arising within the original 
jurist! etion of the High Court* Chinnainannar 
oiid Okhmuini v. Sadanca, l L. It 5 Had 317, 
referred to Moolcdand t Ax war Chetty 
(1015) . . . I. L. B 39 Mad. 548 

JOINT MAGISTRATE. 

Set Benoil Regulation No M 01 1625, 

»• 2 . . . X. L. It. 33 AU. 84 

JOIST OWNERS. 

See Dl'riTE coxcrnMxri Land 

I. L. R. 38 Calc- 839 
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JUDGE--**™ J 

' projecntioa by 

Sw Coxrivfr or Come 

I L E « Calc 109 

tlon io tkT^Iw 'T ? r I™'* 

eirraptl h m (rtm »d t ,u * °* 4 uJ/ ® *’ cl 

-L. 

JUDGMENT 

I * AsUTBiTIOY 

6« \TT r 1 ^ R 47 Calc Oil 

, Tic »"*’»r a ere Be J lDU>ltNt 

*' hoctl "->« Coot, 1808 

" ! I !: 5 ? M «• 

1 t R 35 AU 388 
0 \LI . E 42 ***• 2«2 

S, e c B , n 1 L R 37 Bom 810 

» an ... L “ =« ah. : 


JDDQMEVr— rwrtf 

■ remark! agatnit a perron nota r* rt J 

ornitnen — 


aettlns nilde a. lor fraud— 

S-» Fraid HEM K»i 233 

f Jjdgtnent binding natsre tj, 

aaccredlng Judge— /otf/oe n <f 


: rffetied of 


o«n 1« tl p rasr his tl « olon it 
*» r lelorr «rl un l! e ease 
I pral from tip ) i Ijn <nt m 
1 h k In tho Transfer of 1 rojc 
“» I eurpt R|iinil 
r B\ 1 ATOIlUAMMAt 




aUoluted V A noffCI'-rlJ 

( AVOalMUI. 0« > 

I R. R. 31 Mid 2 
t rcrioaal knowledge of J«ifJ 

—Hat , u i, „ j ,„i r „ lnpro , r tyvitv* 

•; * • i .( i >>»/■• * I'M ;; 

A judgnent »l 1 is c t> «Ht •» *•"” 

i . _ »pro not In s, J Brr » n | ,Hch I ate I 1 ** 1 * 

b. 421 “ 89 A >L 196 *7', 1 or on Iho |>rr. «al loo**? 
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A « n o hpr U irho«o «l» m loti* P^lflZ 
- * ko , h * » *11 ■B* 1 to bare l-ocn *«« «f V 
tion p 8 n%1 ?*•' T 1* *>■ 1 Iicph d«m skfd fn 
‘‘on proepfd tic. ,Uo U led In n «u t mil t«‘W 
l^ # n ‘ P'a nt fl and olhera und r a. 

fiWivsay-.ra.itttiT 
as« :>'D r Ti s ;\X !srs«v- 
Sir’SK : .'SSU’SKS? 


tr^ 1008 . ,, J«<fo It p",* T, TU Btctrtory tf *<*•{* 
~ t L R 40 Mad. 112 Jfo*i. kf._ A J5 .A7ad /</ refpprtd to. P “ M 
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*• 1008 
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“r'uSSs)" P 3« ctD ^« Con* (Aci v 

— rcletancy of R 40 ^ad ij 8 

Set Evidekc* j . 
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HaJ m referred tc 
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18 C W V 85’ 
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JOINT FAMILY PROPERTY — eonld 

— Sale liy lather— 

Set Hindu Law . I. L. R. 2 Lah. 338 
JOINT HINDU FAMILY. 

Ste Ao&a Tenancy Act (II ot 1901), 
S 20 . . I. L. R. 40 AU. 314 

s 22 . . I. L R. 42 AIL 888 

&ee Civic, Pqocedcbe Code (4er XIV 
or 18S2), es 3C6, 171 

I. L R 40 Bom. 248 
See Civil Procedure Code (Act V or 
1908), ss 2 ill), 53 

I. I, R. 42 Bom. 504 
S 2 AND O XXn, B 3 v 

I. L R. 2 Lah. 114 
a 11 Expt. VI . I L. R. 42 AIL 359 
O XX, e 18 . I L. R. 38 AIL 481 
.SieCorrsioBT . L t R. 43 AU. 41 

fite Evidence Act 1872. i 69 

1. L. R. 34 AU. 815 
See Guardian ad litem 
__ I L. R. 38 AU. 315 

See Hindu Law— Alienation 
See Hindu Law— Joint Family 
See Hindu Law — Joint Family Pao 

MBTT 

See Hindu Law— Leoal necessity 
Set Hindu Law— Manages. 

See Hindu Law— Partition 
See Hindu Law— Widow 

I. L. R. 40 AU. 98 

See Joint Family. 

See Mortgage . I. L. R. 34 AIL 280 
See Partition . I. L R. 39 AU. 851 
See Peoistkation I. L. R 37 AIL 105 
Sec Sale of Goods 

1. L R. 40 Calc 523 
See Sracmo Relief Act (I of 1877) 
s 42 . . I. L. R. 38 AIL 128 

See Succession Certificate Act (VII 
of 1899), s 4 1. L R. 88 AIL 380 
See 8pecitio Perform arce. 

I. L R. 41 AIL 515 
Sec Transfer of Protest? Act (IV of 
18SZ), b 99 . I. L. R. 38 All. 518 
See United Provinces Land Revenue 
Act (III or 1901) 

*3. 107 and 111 I. L. R. 35 AU 527 
ss 111, 112. 233 (I) 

I. L R- 35 AU. 126 

Liability of Co-parcenary property 

nadet money decree against lather — 

•see Joint Hindi Family. 

I. L R. 2 Lah. 283 

Whether salary ol a member in the 

I C-S- U partible piopeity — 

s (r Hmt Law . I L. R. 2 Lah. 40 
1 ■ 1 Aneretral proptrfy— 


JOINT FAMILY PROPERTY — conlJ 
family consisting ol a father and a minor son, the 
father made a will in effect bequeathing the whole 
property to hu minor son It was not disputed 
that the property cotered by the will was joint 
family property The executors contended that 
the deceased testator bad no beneficial interest 
in any part of the property devised and therefore 
they were exempted from the - payment of any 
probate duty field, that where the matter 
in question was probate, the parties claiming 
under the will could not go behind its terms, or 
claim any exemption whatsoever upon allegations 
ntterlv inconsistent not only with tbe fact of the 
will itself, but with the express statements made 
therein and that the executors must pay full pro 
bate dutv upon the will Collector of Katra v. 
Clttntlal, I L It 29 Boos. 161, distinguished 

KASIttXATtl I'aR-.HARAM \ GaURAVABAl (1011) 

t, L. R 39 Bom. 245 

JOINT HOLDING. 

-Widow ol one ol the Joint owners 

claiming partition — 

See Second Arrau, 

I L. R. 2 Lah. 348 
— , -Whether Beclion 145 Criminal Proce- 

dure Code, is applicable to— 

Are Criminal Procedure Code, a 145 
L L. R 2 Lah. 372 

JOINT IMMOVEABLE PROPERTY 

— partition of— 

<?» Ben AMID AS I. L R. 43 Calc. 604 

JOINT INQUIRY. 

against members of a gang — 

See Security fob good behaviour 

I. L R. 37 Calc. 91 

JOINT JUDGMENT-DEBTORS 

— lifleasc of some — Ltafn- 

lily of oiler* — English law — Indian Contract Ac f 
(IX of 1S72) t 41 — llvleof justice, tqu.ly and good 
contaentt — lisle of English law, applied! ihty of, 

A release by a decree-holder of some of the joint 
judgment debtors from liability under the decree, 
does not operate as a release of tho otber judg- 
ment debtors from liability under (tie decree 
Tlie rule of Fnglish law should not be applied, Jn 
bn Via, as ft is Va»c* on \Jm> vuVahkIyt* to\o ajrpVt 
cable to contractual joint dcbtors,whioh is different 
under a 44 of the Indian Contract Act and >s not 
in coosonanco with justice, equity and good eon 
science Quaere Whether I he FucImIi |iw should 
t-o applied in cases arising within the original 
jurisdiction of the High Court* ( hinnamamar 
and Gsrusd mi v Badasira, 1 E ft 6 find JS7, 
referred to Moolciiand v Al war Ciietty 
( 1915) . . . I. L. R. S3 Mad 64S 

JOINT MAGISTRATE. 

Set Bengal Regulation No VI or IS23, 

* 2 . . . I. L. R. 33 AS1. 84 

JOINT OWNERS. 

D;*rrre concertino Land. 

I. L» R 35 C*!c. 8S3 


( &.M ) 


DlGl 1 ^ 01 CASE' 5 


( "278 ) 


JOINT OWNEES—c'wtf 

Set Evidence ! I R 39 All 898 
See Notice I L R 40 Cole 003 
See Pehal Cose (Act XL\ or JW8) s 
"97 I L B 33 All 773 

— ■ «ut \i7, to ttcoitT lent — 

See Provincial Smite (ai« Cocnis 
Act (I\ o* IBS'V Sea II Av x 31 

I l R (0 All 686 

Part l a — At* Ii >e* 

formal! ( d rtdtd b l leparaU port or* ih/rrof lalen 


JOINT PENALTY 

See Join COKtictiov 
JOINT POSSES SIO N 

See Civil. iBotrctsE Coor I KM O 
XXI * 35 I L R 34 AIL ISO 

See losiaov Lixp I L R 2 tali 73 
See Jtitic Law— lU »**-»!> awd Witt 
I L R 38 Maa 1C38 

bet EATCIOB6 AID TWAXT 

I L R 37 Calc 087 
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JOINT TENANCY— WJ 

ment banded ortr on different Jala, effect of —Tram' 
ftr of Property Act, a 45 Where thero a to no 
word* jh an instrument of gift of property to 
several person* indicating an inflation to create 
tenancies in common, tiers ic a presumption that 
the donees hold the property as joint tenants and 
not a* tenants m common Indian Succession Act, 
a 93, illustration, relied on Differences in dates 
of handing oi cr the management of tho property 
be tho donor to the several donees creates no 
presumption m favour of a tenancy in common 
the property having vested on tho same date, 
f.cvroji Jlunoctji Ivadto v Fevoshoi, I L R 23 
lion. 50, referred to S 43, Transfer of Fropcrty 
Act, has no application to gifts. AriJcal Josern 
aiBEizL r. DoMttrao liras (1910) 

I. L. R. 34 Mad. 80 

2, — ■■ Partition— Sm! tv traneferee 

of a portion of a joint tenancy for jarht on of inch 
portion, maintainability of— Limitation Act IT 
of 1517, Sc\ II, Art 114 — Advene poentnon 
burden of pro tiny, in a amt for partition The 
transferee of a portion of a joint tenancy can 
maintain a suit for partition of such portion when 
such psrtilion suit not he attended with much 
inconvenfenco to tlio other sharer* Pamatamy 
Chettiv Alagintamy Cbetti, I L It 21 Mad 361, 
not followed Where in such a suit by the trans 
fereo, it l» alleged that the right of the transferor 
to claim a eharo ha* become barred by exclus on for 
mor« than twelve years from enjoyment, the 
article of the Limitation Act applicable is Art 141 
and tho In rden will be on the defendant to ahow 
that tho sharer was, in denial of hu title, excluded 
from enjoyment of hi* aharo Uabikbistwa 
CnoWDAJtr c 4 cvKiTiUKSmst Narataaa ( 1910) 
I. L. R. 31 Mad 402 

JOINT TORT-FEASORS. 

See CoiTOimo* L L. B. 38 All. 237 

Set Tout . . 4 Pat. L. J. 480 


JOINT TRIAL— contf 

— of two separate calendar cases— 

See CkdiIsai, Pkocfdcte Code (fej 
\ of 1S3S), 8* 421, 233, 337 

I. L. R. 39 Mad. 32V 

Secret society— Waging war — Penal 

Cede u 121 fo 123 1\ here the accused were 

all alleged to have been member* of a secret soe'etv, 
with ita bead quarters in Maniktolla in the suburbs, 
and its places of meeting in Calcutta and elsewhere 
and to hare joined in the unlawful enlerpr se, 
and with others, known and unknown, to have 
conspired to wage war or to denrue the King 
of tho sovereignty of Rntish India and to have 
collected arms and ammunition with such intent 
and to have actually waged war Held, that tho 
joint trial of the accused on charges tinder »s 
121, 12IA. 122 and 123-of tho renal Code was 
not 1 ad for misjo nder of persons or charges. 
Biedcdra Kchab Ghose « ljsrEBOB (1909) 

I L. R. 37 Calc 467 
■ Receiver* of ttoler pro- 
perty acting in concert If two persona are shown 
to have been acting in concert and were in joint 
control of tho stolen property a joint trial would 
not ho ll'cgal Query where it la merch «bown 
that a part of the property which has been ato.cn 
wa* fonnd in the possession of one person and the 
remainder was found in the possession of anotl *r 
Jaobwawdax Pka«ad r Kixo Emi-ebor 

1 Pat L J. 84 

JOINT VENTURE. 

agreement lor— 

See Part's rsantr 

I. L. R. 33 Bora. 261 

J0SHI VATANDAR. 

Set \atawdab Josur 

I L. R. 40 Bom 112 
I. L. R. 42 Bom 818 


JOINT TRADE. 

Set IIr*DB Law — IIcmasd asd V. in 
I. L. R. 38 Wad. 1038 

JOINT TRIAL. 

See Cxlaroe . I. L. R. 40 Calc. 318 
I. L. R. 48 Calc 712 


Set Covrassiow I. L. R. 33 Calc. 448 
Ste CaonsAt, rnocznc*i Cone a. 110 
Aim 117. 25 C W. N. 334 

ss. 110 abb 190 . 4 Pat. L. J. 7 

S3. 107, 230. awn "32 

1. L. R. 43 Bom. 147 
a. 233 . . L L. R. 33 All. 811 

a, 337, ct- (3) L L. R. 37 Bom. 148 
«. 4$3 . . 1 h P.. 39 All. 649 

NesEriDEvrBAcrllof 1A75M 30. 

I. L. R. 37 All £47 


St* JofVDl* 


(hiAVort- 

■Ll R, 43 Calc. 12 
I. L. B. 23 AIL 457 


St* MtSJOTvpta nr Cuawos*. 

I. L. R. 42 Calc. 1133 

o! this! and rtetivtre— 

Ste MrtJoiwPxa 1. L. R. 49 Cals 741 


JUD0E. 


Set OiVtt. PaoetbeaE Codt (Acrr V or 
1908), O XU. a 27, ct. (fd 

I. L. R. 88 Mad 414 


— Defamatory Statements made by— 
Set Jr unit Omcms Prorrcrto* Act, 
1S.V. 


I. L. R. 45 Bom. 1039 

formerly Consul for a party— 

Set Corwstt . 1. L. R. 47 Calc. 823 
Set Ckambts* 

Se» t i v or Tx rc vtiov. 


L L. E. 48 Calc. 799 


order of a steal* — 

Set fsiuiSAt PBtKtfrw* toes (Acy V 
or IK'S). *« 41’ 437, avp 113. 

I. L. E. 29 Wad. 537 


— erdvr of a tiugls. In revision— 

Set I rtT»B« Pit*»t (21 AST* 25 Vict 
c. 101, s. 15) . r. L. P.. 39 Wat 539 


— penoaal knowledtr* e!— 
fnhKm . I. L. R. M Wad. 188 
Set Jew west - I. L E. 33 Calc, 163 
t 2 
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JUDGE— end 

prosecution by — 

See Unran ot Count 

I LK 45 Calc 169 


- remarks against a person not a party 


tlon attach** to the publ c acta oi • Judge wh oh 

exempts h m tiom advene comment 

An VOID e Emperor I L R 41 CftlC 1923 

JUDGMENT 

See Abbitratioy 

I L R 47 Calc 611 
See Attachment airosi Jcdgmxnt 
See Cna Procedure Code 190S 
0 N\ n • I t R 33 AH 236 

tLR 35 All. 363 

1 L R 42 All. 262 
0 \LI r 11 I 1 R 37 Bom 610 
See Criminal Procedure Cose 

• 110 I LX 38 AIL 393 

as 30 an# 4°1 

1 1 X 88 AD- 496 

* <"1 2 Pat. L J 695 

See Judgment or a Si cle Judge 

See Letters Patent 1865 CL 15 

X L R 39 Msd 235 
I L R 34 Com 1 
1 LR 42 Bom. 260 
I L B 45 Bom 3'7 * 428 
See Misjoinder or Parties 

I L B 45 Calc* 111 
See Rea Jcdicata 

I L B 38 Had 138 

a nullity— 

set Jurisdiction 

I L R 33 C*I£ 639 

affirmed on appeal — 

«ce Estomel L R 44 1 A- 213 

Foreign Judgment— Suit on — 

See Civil Procedure Code IP08 


t Practice and Procedure 

I LX 45 Bom 1127 
- setting aside a, lor baud — 


on succeeding Judge — Pa i 
bet art* (O t< do ire nay be tfjt I > 
Judge on appeal dec de« certo 
tnande the cane h a dec son al 
r before 


■mand 


I L. B. 40 Mad- 112 

— neceisity oi writing — 

See Civn, Procedure code, 1908 

O \L1 i U 

1 LX 88 Bom 116 

— not on the merits of the ease — 

e Civil I’rocedcre Code (Act V or 


1908) a. tj (6) 


an uEoiuca a «* 

arallv LATcacstAMKAL. Cay a AILS al tlMO) 

I L B 34 Mad 72 

2 Personal knowledge ot Judge 

— Ha r alt not » f deneg or mprop ly ad u led 
at bat t of jodg a nt 1 aid j of ta h j rfj n t 
A judgn ent wb cl a based on n atcrala nh ch 
were not n eviden e and wh ch hw e been mpro 
perlv adm lied or on the personal knon lodge 
of tf e Judge a not accordance w th law 1 of 
labba v W dutud an I L It I« Mad 405 
referred to D roa Prasad Sisan r Ram Loyal 
Chav drum <UV0) 1 L R 88 Calc 153 

— ■- ■ - — Judgment! and vrd rt 

net nter pa t en— Fee t d cata Ft op]nl—F d nee 
— JtcJ vanty Pla nt 0 purchased ccrta n ] ropert es 
at a tale n oseeut on of a n onev deere aga net 
A As mother B whose clt m to the property 
under a kohala alleged to bavo been executed by 
the or g nal owner L> 1 ad been d *n aacd exceu 
t on proceed ng« also tailed in a au t n*t t ted 
bv her again t pU nt ff and other* n ler *. 281 of 
tba C » I Prcredure Cod* of 1882 i hac ng been 
found that B was really n benam dar for A 
Pla nt fl on proceed ng to take possess on wan 
opposed by D In a »u t b> the pi* nt fl* to re 
cover the property from D lit Id tl at the ordors 
and decrees n the preT ou« 1 1 gal on wen relevant 
to the Issue a* t*> t tie and though not retjud cata 
between the parties were adm an ble n avid -nee 
lamamurt I)koro v The Secretary of State for 
Ind a I L S 35 Mad 141 referred to Team 
Mohan 8 iara e Durlavj Dassya (1913) 

18C W H 934 

A ot pronounced — Ft 

coed loti — Procedure Where n a cr m nat ease tho 
accused w«i convicted an 1 sentenced the records 
in th* efts* being at the time lost Held that it 
wae unnecessary tor tho 71 gh Court to order a 
retr al especially n tl o absence of an appeal by 
the aceused perron There l* no pint a on of law 
which enact* that unle*s all the record* of a case 


I L 1 




it the t 


e of ci 


of a tingle Judge — 

See Lett ess Patent ArrxAL 

1 LR 43 Calc- GO 
- of the previous Judge successor not 


40 Mad 112 and sentence the conv 

and *honld he quashed or that th* Sets one Jud Q o * 
tr al has been held or the sentence passed w (hoot 
iwad rt on. Vital* n ysdgnnA, been iwv 
tho apptupr ate course is (or tie beat on* Jnlge 


bound to pronounce-A 

Ste Chm nal Procedure Code (Act V 
or 19ila) a. 3«7 

I L 8 40 Mad 108 

relevancy ot— 

s '< Evf0EN« I LX u Bom i 


... ra thorn ... 

before him and yUee It on record He Kahae 
4CAMMA (1913) I L R. 38 Mad 498 

— A ju lament of onejndge 

of H gh Court resd in Court by another when 
former on lease Is vil J Saeaj Pans an Choc 
dsuet t PurvcnAj.0 Cuoudi vet (1917) 

28 C W N 263 
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JUDGMENT— conld 

— ■ ■ Citil Procedure Code 
{Act J of 1903), 0. XX, rr 1, 2, 3— Judgment, 
pronttona of the low relating to — Infringement — 
Curable by content or waiver 0 XX, r 3, Civil 
Procedure Code, lay* down that a judgment shall 
ba dated and argued by the Judge in open Coart 
at the time ol pronouncing it and when ones 
signed shall not afterwards bo altered or added 
to save as provided by * 152, or on review Tho 
provisions of tho law relating to the delivery of 
judgment may be deemed to have been framed 
for tho benefit of tho parties litigant and their 
contravention is an irregularity curable bj con 
•ent or waiver It is not o easo of lack of inherent 
jurisdiction where tho maxim applies that con 
aent cannot givo jurisdiction Colab Sao y. 
Choirdhury Mad ho Lai, 2 C, L J 3S4 and Qurdeo 
Singh v t handrtiah Singh, 5 C I J 611 Nor 
is it a case of a mandatory provision of law, tho 
infringement whereof nullifies the entire proceed 
Inga i Athutosh v Behan Lai, I L R 35 Calc 
61, and The Lttcrpool Borough BanL v Turner, 
2 De G F and J S 02 The infringement of the 
procedure prescribed by O. XX, rr 1,2, 3, con. 
■titutes an irregularity curable by consent or 
waiver It affords no gTouml for reversal of tbe 
decree based on tho judgment irregularis pro 
nouneed, where tho irregularity u waived by tho 
parties and does not affect tho merits of the case 
Brand v Hammermith and City By Co L R 
2 Q B 223, Mahomed A hi v Atadunitta Bibi, 

9 W B 1, Lachman Pratod v Bam Kishan, 1 L 
B 33 All 236, Holme* v Butstl , 0 Daicl 4S7, 
Garratt v. Hooper, 1 Don I 2$, Sulk Lai v Tara 
Chant, l L 11 33 Calc 63, referred to Fort 
Clostek Jcte SfABtirsCTCBivo Co r Chamdba 
Kumar Das (1913) . I. L R 48 Calc 978 

— ~ — — In tuff cient judgment 

ground for interference in iccond appeal. A mere 
general statement that on a perusal of all tho 
evidence m tho ease the Court w satisfied as to a 
certain state of facts, is not a sufficient judgment 
within the meaning of the law Tho Iligh Court 
in second appeal will interfere with a finding of 
fact where it is shown that a miscarriage of justice 
has been occasioned by the lower Co urt « failure 
to weigh all the evidence before it. Mobarak 
Hcsain s Syed Shah Hamid IIpssais 

2 Pat. 1. J. 8 

Written and tvjned by 

0 »« J udge and pronounced by hi t successor, validity 
of — Code o/ Civil Procedure (Act V of 1903), 

O XX, r 3 Where tho Judge who had heard the 
evidence and arguments in a case also wrote and 
signed the judgment and was then succeeded by 
another Judgo who, after giving notice to the 
parties, pronounced the ju Igment and signed tho 
decree Held, that the judgment was vabd. Snr 
Siotya Larhiama Jin v Lokvatu Das 

S Pat. L. J. 147 

ot Appellate Court in Criminal case — 

What il mutt contain — Proper procedure — It/m 
appellant it charged with s» offence order section 223 
of the Indian Penal Code— Criminal Procedure Code, 
Act I of 1S9S, Sections 357, 424, 430, 431 The 
petitioner was convicted by a Magistrate of the 
3rd class of the offence ol intentionally offering 
Inault or causing interruption to a Court under 
section 228 of the Indian Penal Code and f ned 
Es 20 He appealed to tho District Magistrate 


JUDGMENT— ton/J. 

who dismissed the appeal recording tho following 
order • — “I have heard t he Pleadt rfor t ho appellant. 
He has dealt with tho points only which are al. 
ready dealt with in tho judgment Jn my opinion 
the appellant has been rightly convicted Appeal 
rejected " Held that the judgement of the lbs 
trict Magistrate docs not satisfy tho requirements 
of section 307, Criminal Iroccdure Code, the 
provisions of which are applicable to tbe judgment 
of an Appellate Court — t n/e section 424 of the Code 
An aprcllato Court is not tequfred to ante a long 
and elaborate judgment, but it is clearly its 
duty, not only to examine the evidence, but also 
to write a judgment affording a clear indicrtion 
that the appeal has been properly tried and that 
the points urged by the appellant, havo been 
duly considered and decided An apiellatcCoiiit, 
which writes a judgment which the High Court 
is unable to follow without reference to the judg 
ment of the trial Court, obviously falls in tho dis 
charge of the duty imposed upon it b} law Held 
also, that a Court taking action under section 460, 
Criminal Procedure Code, is required to record 
particulars mentioned in section 481 and inter 
aha must record the facts constituting the 
offence, and the record must also show the 
nature of the interruption or insult attributed to 
the accused M hen the guilt or innocence of a 
person depends upon the exact words used by him 
it is obviously the duty of the Magistrate to record 
them with a reasonable degree of precision, and 
hia omission to record the nature of the 
insult constitutes a gravo defectof pro Ceduie 
Dilip Sindh t The Crows 

I. L. R. 2 Daft. 308 

Charge* 0 / unlaic/vl 

eutemlly and theft — Statement of pointi /or detenm 
nation and findings thereon in tuch cate * — Criminal 
Procedure Code (Act v <f 1393), et 367 and 424 
Under a 424, read with a 3G7 of the Criminal Proce- 
dure Code, the judgment of a lower Appellate Court 
must, among other matters, contain the point or 
points for decision, the decision thereon and the 
reasons for the decision On a charge until r s 143 
of tbe renal Code tho judgment of such Court 
should contain, as one of the points for determina- 
tion, a statement as to tho existence of the elements 
constituting tbe unlawful assembly in the particular 
ease, and tho decision thereon, bearing In mind 
the provisions of s 141 of the Penal Code The 
judgment on a charge under s 379 of the Penal 
Ctode should contain, as one of the points, tho ques. 
tion as to tho dishonest intention and a finding 
on it, especially when tho taking of property is 
admitted, but a bond fide claim of right thereto is 
set up bv the accused Ram Lal SivoH p Hari 
Cjiaraj* Ahir (1909) . I. t R. 37 Calc. 194 

JUDGMENT CREDITOR 

See Issolvivoy . I. 1. R, 42 Calc. 72 
JUDGMENT DEBT. 

payment ol a portion of — 

See Crm Procedure Code (Act V or 
1908), O XXr, n. 89 (6) 

I L. R. 39 Mad. 429 

JUDGMENT-DEBTOR. 

See Avs'cyee op a Mosey decree 

I. L. R. 38 Mad. 38 
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JUDGMENT DEBTOR— tontf 

Srt Cmt r»ocimr»* C ode, 1882, ». IS'. 

I t R 33 Mid 485 
Sit Ctm. Peocedcri Con* (Act \ or 
1908) 

0 \\I 

n. 89 I LR 10 Eon 557 

L R. 35 Eon 29 
I L R 43 Calc 109 
See Fits awrtos 1 L. B 3 t Bon 587 
Sif ProriTCtit Ijsoltesct Art nil or 
190 ) a. 31 I L. R 87 AIL M2 

— alienation fcy— 

9m Attic matt I LR. II Calc 682 

death of— 

9 tr Cmt. PxocEorai Cop* (Til or 
188 ) M. 20 !■> BIT 

1 LR 31 Ban 648 
AM Cmt, Fnoczoca* f>)t>« (Act \ or 
1908) es. 47 art. 6a 
„ _ LLR 3S Mad. 10’8 

8m Eiecctws or Deckei. 

I L It 41 Calc 50 

diiaWity of, to mortme— 

9 ' CiTtL Paocmca* Cone. isrj, . 
32jA IIP 40 Calc 183 

■ examination of — 

S«e Paacnca I L R I] Calc 285 

Interest of— 

St* Sal* rt Extcrno-s or D rente. 

I L R 44 Calc 621 

payment hr at Interest— 

St* Execctios or Decree. 

I LR 13 Calc 207 

repreeenfallTe of— 

St* Ajtsal. I LR tl Calc. 413 

eecurity for defanlt cl— 

St* Crm. rBOcmra* Code (1908), ■ 


JUDGMENT OF A SINGLE JUDGE 
See Lirrrru Iateyt ArmL 
JTOI I L R 43 Calc 80 

Stt Adverse Possessioy 

I L. R 45 Bom 633 
■See Ikasidar I LR « Bom 159 
J L R 40 Mad 93 

— payment of— 

Su Costoact Act (IX or 187’) a C9 
’ ’ " 42 Bom 93 


JUDICIAL COMMITTFE. 


I L. R. 43 Calc. 991 
■ — Innei lone of In criminal cates— 

Sn Tatty Gum, mscrirt or 

. , I L. R. 41 Calc 1023 

•*- — - - — Prattle* o!~ 

' e P) a yt I L R IS Ca!e 110 
JUDICIAL DECISIONS 
~ — - application ot— 

"l ^p Ti CaIc 418 
' Bupldon not a rronnd for— 

St* lirii.ii or law 

. 1 L. B 84 Att fill 

JUDICIAL DI'CREnoV 

Dsm total Ode. 1904, as 
Ii4 ayd iis 4 rat. L- 7 429 
0 ' 1 * > . *5 C. W Jf £89 

A" CVnshissiox Anna 

I LR IS Calc. 139 
9 e Uwtstioy L. R 44 I A 218 

m,™ *?»?*:;: 

\ \„x\Tc “J Where II 1. 

. rf -„u, n to „ r nfu „ 

irS?f end 11 <* fnwl that 

inns of f.K * h „,, „„ Uort H 


the eosclusintis of f«n ai 
..J «,» I a. j.. . „ 

. Llr / u ni Hjrt that dtKelon. 

» liu m hm ezenlwYl 


r«t at In 


1 L 1 


9 Calc 953 


JUDICIAL COMMISSIONER 
Se* JcnteDitmoit 

L L R 43 Calc 130 

Su 6 Ko yd Appeal. 

I L. E 47 Calc 107 


then the Court 

!” * ! r ', ll ,* nJ F»-r ... mwi ,n, „ 

'hiTc« . , , b *, d r i ' u '» .v , 

. »» I the It Rh Kurt *»££(£ ttr,' 
2*** ,he Uw * time’ll tu t Ca.Tr 

srhith anr p.rt*-„Lr «rp is to be UVre . 

* r nu "r 1 v 1 1 *« s 

J n , r* “ * n * r ' Jc nt present* the eten 
beta; tehrn sr thin the t me prescribed by Ls^T 
bETE Jaime Mu. r O M IrtT-niYn (1919) 

4 Pat L. J 33f 

JUDICIAL ENQUIRY 

S s 8cnETY t L R 42 Calc 706 
JUDICIAL INTERPRETATION 

S t BzyoAL T*yasct Act a. jcj 

2 PaL L J 722 

JUDICIAL NOTICE 

Be* MArrtLtAs or Noarn JIalaras. 

LLR S3 Me4 2852 
Sa Uett - HR 37 Calc 760 
JUDICIAL OFFICER 
ruit ajaitul— 

0mc '« PnOTECTtOY 

Act f’cnu or ]So0) - ■ 


I L R 39 AIL 616 
lib J— P/serfrr— /ujye— 


Moaulory 
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JUDICIAL OFFICER— confJ 
iff, a ■‘pleader, while conducting a amt m the 
defendant Subordinate Judge's Court, applied for 
an adjoirnm»nt The defendint, considering that 
the application contained a statement which was 
false and wm intended to deceive the Court, called 
4 tipon the plaintiff to apologise and withdraw 
the alleged objectionable statement The plaint 
iff baling refused to apologise or to withdraw 
the statement, the defendant issued a notice 
to the plaintiff and reported his conduct to 
the District Judge The plaintiff alleged that 
both the notice and the report contained de 
{amatory statements and thereforo sued tho 
defendant for libel Iltld, that tho defendant 
in dealing with the conduct ol the plaintiff pleader 
was acting as a Judge m discharge of his judicial 
duty, and was, therefore, protected from any 
liabilitv to bo sued m a civil Court undor Act 
XVIII of 183(1 V ITHAL Ramchandra i Kao ha 
vendra Riwiiao (1920) I L R 45 Bom. 10S9 


JUDICIAL OFFICERS’ PROTECTION ACT 
(XVIH OF 1850). 

See Trespass I. L. R. 34 Ca'c. 953 
— — - Suit for damage * — 

Allegation that defendant W brought a fa’se cate 
against plaintiff — Rejection of plaint A suit for 
damages was filed against a judicial officer, the 
material allegations m the plaint being that the 
defendant had, on account of enmity, taken the 
plaintiff into custody, and had, through Ul feeling 
and dishonesty, brought a false charge against him 
tinder as 33 1 and 1G.» of the Indian Penal Code. 
II dF that the plaint as framed could not be said 
to disclose a cause of action, so as to justify its 
rejection in limine, for which purpose it was 
necessary to consider the plamt only and nothing 
else [ but it was necessary to ascertain what facts 
the plaintiff could prove before it was possible to 
decide whether tho ease on me within the purview 
of Act XVm of 1850 Izzat A ti v Muhammad 
Shabatat ullab Khan (1317) 

1 L. R. 39 All. 518 


JUDICIAL OPINION 
— diffsrencs of — 


See Civil Procedure Code (Act V ox 
13081, O XXXHI, n. 5. 

I. L. R. 41 Mad. 620 


JUDICIAL PROCEEDINGS. 

See Cdota Nad mm Tenancy Act. 1008 
s. 27 . I. L. R. 40 Cftlc. 518 

<Se« “ Court,” meaning of. 

I. L. R 37 Cftlc. 642 
See Criminal Procedure Code, s. 470. 

I. L. E. 33 All. 306 

See Devastation 

3. L. R. 48 Cftlc. 383 
See Legal Practitioners Aot, 9 14 

15 C. W. N 269 
See Penal Code, s 193 » 

I t R. 45 Eom 834 

. _ stage la a — 

See Sanction tor Prosecution 

I. L. R 43 Cftlc. 607 

Criminal Procedure Code, ». 

qygl_« Judicial proceeding," execution proceeding 


JUDICIAL PR 0 CEEDI N GS — contd 
if An execution proceeding is a “judicial pro* 
ceeding” within the meaning of a. 47C of the 
Code, the definition in s. 4, cL (to), being clearly 
not exhaustive Shaikh Bahadur t Shaikh 
Eradatclla(IOIO) I. L. R. 37 Calc. 642 
14 C. W. N. 799 


determine tchelher a prosecution tkould be directed — 
I'orcer to tale evidence on oalli in each inquiry — False 
evidence ia the count of the inquiry — Criminal Pro 
cedure Code (Act V of 1S9S), at 4 (to) and 47G — 
Indian Penal Coda ( Act XLV of 1360), e 193 and 
Explanation (2) — Oaf'iA Act (X of 1873), s 4 — 
Government Pules under the Bengal Tenancy Act 
trill of 7885), Buie 40 A Court holding a pre- 
liminary inquiry under s 478 of the Criminal Pro. 
cednre Code may legally take evidence on oath 
therein, and tho inquiry i«, therefore, a “judicial 
proceeding" within the terms of a 4 (to) of tho 
Code Raghoobunt Sahoy v Kol i! Singh, I L. R 
17 Calc 872, and Emperor v Copal Bank, I L, R 
34 Calc 42, referred to Such an inquiry is also 
a stage of a judicial proceeding under Explanation 
2 to » 193 of tho Tcnal Code, and a pe-son giving 
false evidonco in tho coqrso of it commits an offenoe 
under tho section Under a 4 of tho Oaths Aot 
and Rule 40 (a) of tho Government Rules framed 
under the Bengal Tenanoy Act, a Settlement 
Officer has the power to receive evidence on oath, 
and is competent to hold a preliminary inquiry 
under a 476 of tho Criminal Procedure Code. 
Abdullah Khan v Euteror (1909) 

IL R. 37 Calc. 62 


JUDICIAL SEPARATION. 

Sit DivoncE Act (IV o» 1809), s 23. 

I. L. R. 33 All. 600 

JURISDICTION 

See Acquittal . I, L. R. 44 Calc. 703 
See Administration suit 

I. L. R. 44 Calc. 890 
See Agra Tenancy Act (II of 1901) — 
s 4 . . I. L. R 39 AH. 605 

ss 4, 6 and 8 I. L. R. 43 All. 445 


B3 58 AND 177 («). 

I L. R. 38 All. 465 
a 79 . . LLB.39A1L 455 

B m . ILR.BM), 454 

a 177 . I. L. R. 43 All. 18 

s 198 . , 1.L.R.43 All. 325 
3 03 . . I. L. R. 35 AU. 14 


I. L. R 43 All 168 
s. 199 . . I. L R. 37 All. 94 


See Appeal. 


See ARBtTEArlON 

I. L. R 45 Bom. 1 
I. L. R 47 Calc 29, 752 
1 L. R. 30 All. 354 
I. L. R. 43 Calc. 1059 


See Arbitration by Court 

I. L, R. 38 Calc. 421 
See Arbitration Act (TX of IS39) 

S3 8 (1) (o), (6), (e) (i) and (2) 9 

L L. R. 43 Bom. 809 
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CRISDICTION— <-on I! 


780 


T {XU o 


6« BzYuaL ’VOETB HESTm 

it a Assam Cirit Cows 
1887K 

*. S & 20 ( L.K 9) All 383 

■ 8 A SI I L. R 34 All £03 

>21 I L R 32 All 222 

« 23(3) I L It 37 All 232 

Str Casual Peapiatios M or I* 3 
«. 2 I L. R 33 All 84 

Ace Bombay Civil 4 rat* Act (VII m 
1S0J) r iO 1 L S. 33 Boa 136 
Sc* Bombay Dibtbict Mcskini Act 
1001 >.151 1 l D It Bom 738 

Stt Bombay UuxdItaiy OrftCBS Act 
Bombay III or 1871 •* 23 a*d 30 
Stt Box bay Cxrr Imtsovimiyt Act 1 S’ 1 '*, 
I LB 39 Bom 203 


btt Bombay Ritbxob Jibibdictiov Act 
(X 0» 1878) » 4(0) 

1 L R 43 Bom 277 
1 L. R 44 Bom 130. 181 
LL.R 43 Bom 1142 11M 
Stt Civil ayo Rivaspi Cocbts. 

Stt Cl TIL rnOCBDCBr Coot 1*82— 

r. 43 I L R 33 AU 244 

- 278 1 l R 31 All 385 

A. 639 I L. R 36 Bom 29 

>683 I L R 32 AU 79 

Su ClTIL l’BOCBD PR E COD r. 1908— 

>0 1 L. R 32 AIL 527 

I L- R 37 AU 313 
I LR 41 Bom 590 

s. 10 I L R 41 Bom 283 

16 (a) and (>f) I L. R 41 AIL 513 


. 20(c) 


I L R 34 AIL 49 
I L R 36 AIL 683 
I LB 37 AU 189 
LLR 39 AU 607 
I LR 45 Bom 1228 
1 LR 31 Bom ill 
I L. R 39 AIL 214 
I L R 40 All 525 
I L. R 1 Uh. 158 
awl 141 I L R 44 Bom. 702 
I LR 43 Bom 689 
I LR 37 Bam 415 

0 XXI a. 100. 

1 l R 37 Bom 488 
I LR 33 AU 459 

I L E 42 Bom 742 
• I LR 33 Bom 105 

II L E 38 AIL 101 

I LR 43 All 18 

1 LR 42 Bom. 119 

3 Fat. L. 1 3"6 
s 10 LLR 1 Lsb 203 

1 it. 13 I L R 3~ AU S’ 3 


JtntISDICTI01f-«"'7 

O IX B.8AYDP 

I LR 41 Rom 52 
O \\t a.* u R 3S Bom 194 
Will all L R 37 Bom 082 
O-XMII b I | LR 44 Bora 693 
OO Will XLI a. ll 

1 L R 35 Bom 201 
OVUlJ! I L n 1 Lah 398 


Si if 111*. - CO 

LLR 3' Bom 82 
SciCoLLYCToa I L R 40 Calc 465 
Sc. (uur AVICI Act (MI oc IUI3I *.207 
I L R 38 All 407 
*«Lomi»sy I L R 43 C«lc ISO 
c nCo« r la 1st 

I L R 40 Calc 441 
bit CosTrarr or Cotmr 

I LR 43 Calc 1(9 
See Co Truer I L R 47 Calc 583 

Stt Cootmatty* S>M SETT IS \rr 191* 

» « 1 L R 44 Bom 6S2 

Sc* (orrtioBT At (XV >r 1*4*) 
» * avb 12 I L R 33 AU 24 
S«C*m» 1 L. R 48 Calc 1070 
S„ CoiBtri* I LR 40 Calc 245 
L L. R 40 Calc 015 
U R 43 Calc 631 
Su Cop*? 1 bis Act is 0 .. 1- 

I LR 84 Bom 628 
Stt Lot kt or Wabm Act (Bov Act 
I or 1 vi 3) s. 3 (c). 

I L R 37 Bom 313 
Stt CkimiyaL Bbtavh or Tbvst 

L L. R. 48 Calo. 8*9 
SnCciVIYALjpBUOICTIOV 

I LR 37 C»le 711 
Stt Cmvival Pbocbowi: Cour, (Act \ 
or ISJ9) — ■ 

». 110 avd 0*0 X L R 37 AIL 20 
> 107 1*. 438 1 L. R. 40 AIL 140 
•HO I LR 34 M*4- 89 

1 2 

167 I I 

« 1"J 
« 133 


I L R 38 AU 209 
2 Pal L. 3 $8 
143 439 I L R 32 AU 132 

143 a* 3 JB I l R 38 AH 233 

145axd5'2 1 L. R 37 AU 634 

H3 1 L R 31 AH 612 

I L R 40 AU 384 

I L. R 34 AU 431 
1 L R 34 AU 487 

I L. R 23 AU 29 
1*9 axo 1S8 X L R 38 Mad 779 
182 531 . I L. R 32 AIL 397 


S. 143 


« 179 




DIGEST Of CASE** 


( 2290 ) 


JURISDICTION— -ron/J 


as 439 470 
8.4 G 


8 62* 


I L R 41 All 452 
I t R 44 Bom 42 
I L R 39 All 657 
I L R 44 Bom 8~7 
I t R 34 AH 197 
I U 36 Mad 13S 
I t R 34 All 602 
I t R 35 All 129 
I t R 87 All 331 
I L R 37 All 419 
I L R 39 All 315 
1 L P 40 All 307 
I I R 34 All 214 
I L R 36 All 53 
I L R 40 All 144 
I L R 39 AH 91 
I L R 40 All 24 & 116 
I L R 43 All ISO 
I 1 R 43 Bom 300 
0 I L R 35 AU 374 
I L R 35 Bom 253 
I t R 42 Bom 664 
I L R 39 Calc 1050 


89 5*0 107 117 118 

I L R 32 All 642 
s. 650 I L R 32 All 635 

See Decree I L R 39 Bom 34 

I L R 40 AIL 579 
Divorce I L R 44 Bom 924 
1 L R 45 Bom 547 
I L R 45 Calc 625 
See Dispute Concerning Land 

I L R 48 Calc 1056 
See Divorce Act (IS or 1560) — 
ss 2,4 7 And 45. 

I L R 38 Bom 125 
a. 3 I L R 32 AU 203 

I L R 37 Bom 57 
See Evidence I L R 33 Mad 160 
See Evidence Act (I op 187*) s 44 

I L R 34 All 143 
See European Unman Subject 

1 1 S W Maa 942 
See Execution op Decree 

I L. R 33 AU 306 
I L R 35 AU 119 
I L R 36 AU 33 
I L R 47 Calc 1100 
See Ex Parte decbee. 

I L R 43 Calc 153 
See Extradition I L R 41 Calc 400 
See Foreign Decree. 

I L. R 39 Mad 24 
See Forfeiture I L R 42 Calc 730 
See Fraud I 1 R 38 Calc 838 
See General Clauses Act (\ or 1897) 
a. 3 (25) I 1 R 35 AIL 158 
See Guardians and U arcs Act 1890 — 


JURISDICTION— c»> U 

b.0 I t R 34 Bom 121 

ss 1* *1 2 j I L P 37 All 515 
See Hide is Corpus 

I L R 44 Calc 76 
I L R 46 Calc 62 
See High Co cuts Act (*4 and *o 1 ict 
c 101) ss * 9 and 13 

I L R 39 Bom 604 
j?fe Hum Court Jurisdiction or 
See Him Seas I L R 42 Bom 234 
See Hindu Law — \doption 

5 Pat. L J 164 
See Hindu Lav — Partition 

1 L R 48 Calc 1059 
See Homestead Law 

I L R 42 Calc 638 
?ce Insolv excy I L R 38 Calc 542 
I L R 43 Calc 243 
I L R 44 Calc 899 
I L R 45 Bom 550 
I L R 47 Calc 721 
See Interest I L R 44 Bom 7"5 
See Jurisdiction and Crtni 


S<e Jurisdiction op Crvit, Courts 
See Jurisdiction op Civtl and Pevenue 
C orns 

See Jurisdiction op Criminal Court* 


See Jurisdiction op District Coi rt 


See JcRtSDiCTtON op High Coubt 
See Jurisdiction of Inferior Court 


See Jurisdiction op Magistrate 
See Jurisdiction op S call Cause 
Court 
See Jury 

I L R 37 Calc 467 
1 L R 44 Calc 723 
See Land Acquisition 

I L R 39 Calc 33 
See Land Acquisition Act (I op 1891) — 
s. 3 I L R 45 Bora 2'7 

s. IS 1 L R 35 Bom 146 

See Land Revenue Code (Bom Act \ 
orlS79) s 8o 

See Letters Patent (Bombay) s 1* 

I L R 37 Bom 494 
See Letters 1 atiknt (Calo ) b 39 

2 Pat. £ J 684 

See Li itation Act op (I\ op 1908) — 
Art lo* I t R 34 All 482 

Arts IS1 18* I L R 42 Bora 309 

Set Lunacy 

I L R 48 Calc 5"7 


See Madras City Municipal Act (Mad 
nr 1901) a 4131 L.R 33 Mad 581 
S « Madras Estate Land Ict (I or 
1903) « 189 I L R 39 Mad 239 
See Magistrate I L R 39 Calc 119 
See Mamlatdar s Courts Act (Bom. Act 
11 of 1900) s. *3. 

I L R 37 Bom 695 ,^-nh- 
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LB 41! A ill 
See Mobioaot I L It 33 All B7 
I L K 37 Mill 420 
See Moutgaos Drcn* t 

1 Rl L M"! 

1 l P. W Calc. 873 
See [tut Cod r (Act XL\ or IMSfl) 

9 4fui I LB !S Mil 639 

«9 102ivd 2U l l P, M All 212 
gj. 463 471 l LR 36 Mid 387 
Am Pit'tots Act (XXIil or 19*1) 
s 4 1 L E 37 Bom 91 

1 L P 42 Bom 257 
1 L E 45 Bom 198 

S e Fdwtdcsct II 10!*T»J.T* 

I LB G Calc 147 
S e PaE«io**CT ^iuUi Oai 4* CorRT 

I L B 38 Cllc 425 
Set PitJiotscr Suu Oacsb Oont— 
Act (XV or 133’) * 3A 

I L B 42 Bom 80 
1 L It 39 Mid 219 
See I"»o OBitoir Order. 

HE 39 Calc 154 
Set Pronsem. Smiu. Caisb Coctits 
Act (IX or 199 >- 

s. " » I L R 34 All 348 

I L R 45 Bom 292 
b. 3o I L. R 37 All 459 

1 L R 39 All 357 
S." Sen. II Art 41 

1 L. K 41 AJ. 61 

«chJI Art 13. 

1 L K 40 AIL 663 
Art 31 3 Pit L J 423 

Art 31 I L R 40 All 142, 686 
Art 39 1 L B. 40 AIL 52 

Art 41 1 L R 40 All 135 


I L. R 41 Calo 972 
e Rboceatiot (V or 18S8) 89 83, 141 
I L P 37 AIL 220 
uRexasd I L R 48 Calc. 738 

re Best I L R 45 Calc 789 


Sec Rmm JcrIidictiot Act— 

* 4 «co Mu) x L R 34 Bom 232 
m 4H IatdO 

I L. R 37 Mad 542 
Am PrmoR I l P 43 Cilc 903 
Aec Sub It I Hcmdt or Tis«tir*. 

I L R 41 Cilc 500 
flBA Cl4TO*4 ACT (l HI 0» 1879), 
PI. 187 (7) IS* 184 191 

L L R. 43 Bom 221 
Sec Satctiot ron rRotcctmot 
See Sb*i l Cacib O cut 
See staht Acr (II of 1897) *4 40 -7 

I L. R 40 All 128 
A a Stator Sen I L. R 43 Calc 144 
S f Siccroi t Certiucate Act (\ II or 
1989) 84 U 20 I L. R 34 All 143 
A t Third Partt Non t 

I LR 1] Bom Z 
See Trade Mare I L R. 37 AIL 418 
See l Rrrrn pRoYTtcsi Lasd Tiri 
Til Act (III or 1901)— 

8 * I L. B 43 All 45 

" 18 X L. R 39 All 297 

•’ «*i8 I L. R 43 AIL 422 
«■ *33(1) I L R. 39 AU. 469 

«m C«trco Pnovitcn MctKTriLrnta 


AM I kZ I Ml* ART Decree 

1 LE.37 Bom. 80 
Set \HTm I L R 45 Bom 234 
Sec Wait be I LE.41 Calo 10 
— otytehon lo, cot taken In first Court — 
S e V Ai.tr atios or Scrr 

I L. R. 43 Bom 507 

dismissal ot the lait for want of — 

See Ci Tit. Procedure Coor 1909, a 11 
I L R 37 Bom 563 

in nit lor maintenance — 

Set Par«is I LR 13 Bom 6X5 

o! CtUet Presidency Magistrate — 

SmCeimcsal Pbocedcrc Cod’- (Act V 
or 1999)— 

s-514 I LR 43 Bom 400 

• — ~ of Civil and Revenae Courts — 

See Ac ba Tivarct Act (XI or 10Q1>— 
es. So atd 167 L, L. R 36 AIL 48 
a. 107 I L R 39 A3 675 

See Vsmo Paovtscza Latd Rbtfhcz 
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30RISDICII0N — conll 
o! foreign Court— 


of Municipal Courts— 

See Civil Procbbcre Code 
1008). s 80 2. L R 3S 635 

ot Registrar In Insolvency 

See Phemdeyct Insoiae-cx Act. * \ 
28 C. Nl 631 

■ 1 ■ -of subordinate Courts to P r0 " 
ceeTungs under s 14 — 

Sc* Tsau rniermovras JQJII 

1879). s 14 . I. L R. 39 f Ia ° 1045 

■■ ous*er ot — 

lee Ctvu.Cocc.TS .1. t R. 30 Mad 21 

— protest against — 

8Vc loitEICV CowiT „ . 

L j; og Mad. 733 

— ot High Court in a EavenU e caM 

See \am TeVaycy Act 1901, S’. 50 /., „„ 
I L. R. 4 2 All. 83 

submission to, whether V^ lnn,ary 

See ToRnoN Decree, riEctrrt^ 

I. L R 30 “** 24 

to rehear — 

See Am da m I. L. R. 37 Ca ' c * 233 

" ■■ " to try offence commit tec* 4 on 

seas— 

See Cbiscival Procedlre Coi* b ( Act v 
of ISM), s 183. fiR - 

I L R. 41 Bom 687 

— voluntary submission to-^ 

VeeFoBEtov Court ^ r ^ Mad „ 3 

1. Secretary ot State W^mnattv 

Council — “ Dwell or carry on banners o’ ' 

work for B am • —Letter* Patent, IS60. s ! 

Court has no jurisdiction to entert^ 1 . . 
brought against the Secretary of State * . „ 

in Council, where the cause of action art' J 

outside the ordinary original civil l?u‘ 

of this Court, on the aole ground that tno oecre , 
tary of State for India in Council dwelt 
on business or personally worked for g{ , T , 
the local himita th Wlurn’l'is, tne tapfia 1 ';* 
at time of the institution of this 
Norm* Tetcnry v The Secretory of 
India, I L R 11 Cole. 256, followed- KODPJCKS 
, Seobetaby or State for Iw D u(191>J. alc 3(jg 

2. evidence taken 

Judge— Practice— Eexlmre is criminal ^ Kei 

by Assistant Session Judge — Judgment f e ,./ cnc , 
by Sessions Judge without rehearing tS® 

Where a Sessions Judge decided a " 

evidence taken, not be for a hun, but 
Assistant Sessions Judge, It was helt ™* W ® 
Session* Judge’a judgm-nt was ultra 
fresh Inal was ordered. Eoteror t> 

1912) .... I. L. R. AlL 63 

3. SonthalParganas-?*'';!^!* 

2!ortgngs-~Land partly m Sonthal Perga** .. t 

-Soktbl Pon/aZas Act {XXXVU 0 / P^’ • ~ 


JURISDICTION— conW 

— .Sonfloi Parganns Settlement Regulation {Beng 
III of 1872), si 5 and 6 — Son that Parganns 
Justice Regulation (Bent V of 1S93 ) Part II — 
Civil Procedure Code {XIV of ]SS2), e 19 A 
suit was brought in 1901 in the Court of tho 
Subordinate Judge at Bhagalpur to enforce a 
mortgage of land, of which a portion was situate 
in tho Sonthal Parganaa (a part only of that land 
having been settled) and a portion in tho Bhagalpur 
district. Tho mortgage provided that it might 
be enforced in the Bhagalpur Court Held, 
(1) that all suits fn regard to land in the Sonthal 
-Bargains, so’iong ea'tnc'ianil'fias not’ been settled 
and the settlement notified in tho Calcutta Gazette, 
muit bo brought boforo tho settlement officers or 
the Courts of officers appointed under the Sonthal 
Farganas Aot, 1S5J, and tho Sonthal Farganaa 
Justice Regulation, 1893, and that tlin Bhagalpur 
Court had no jurisdiction in tho present suit 
under tho Code of Civil Procedure, 1882, a 19, or 
otherwise , (11) that the Court exercising jurisdiction 
to enforce tho mortgage was bound by the rules 
as to usury contnmod in a 6 of the*Santhal Parga. 
nas Settlement Regulation, 1S72 AIaBA PnlStD v 
IUuayt Moras Sisgr (1914) 

t R, 41 I, A. 197 

4- Concurrent Jurisdiction— Trial — 

High Court — Power to determine icnue uten ttvcral 
Courts hate concurrent local juris hetion — Absence of 
any doubt as to which Court has such jurisdiction— 
Interference on the ground of convenience on !) — 
Criminal Procedure Calc ( Act 1 of 1S9S\ s 185 
S 165 of the Criminal Procedure Code does not 
warrant the High Court within the local limits of 
wboeo criminal jurisdiction the offender actually 
is. m interfering thereunder merely on tho ground 
of convenience, but only when a doubt arises as 
to tho Court by which an offence should be cn 
qmied into or tried Where, therefore, tiers is 
no doubt that two Courts are egnallv competent 
to exercise jurisdiction, the High Court has no 
power under the section. RaianI BeyoDE 

Chakbayabtt e Aix Ivdias Baskisq asd Is- 
subawoe Co (1913) I. L. R. 41 Calc. 305 

5 Additional Sessions Judge, com. _ 

petcncy of, to try suit under s 92 of the Cinl ~ 
Procedure Code, 1908, if not directly empowered 
by Local Government — Cml Procedure Code ( Act 
V of 1908), ss 21, 92— Bengal N. W P. 
and .twain Civil Courts Act {Xll of 1887), s 8 
An Additional District Judge, who la not vested 
with the power of trying: suits under s 93 of the 
"Coila dfCivill'TOceJiiro oy ttie'LocaiT(jovcrnraent, 
has no jurisdiction to try such suits, and a transfer 
of such a suit by tho District J udge to tho Additional 
District Judge is not competent Ablul Karim 
Abu Ahmed Khan v Abdus Soblhin Chotcdhry 
I L. It 39 Calc, 116 referred to. MshoMRD Mosa 
v Abct. ItAsacfKnAK (19141 

I L. R. 41 Calc. 883 
5(a) Valuation — A plaintiff land- 

lord sited for a declaration of title and an ujjnnc- 
turn to restrain from realising rents the defendant e 
who had boon recorded in settlement proceeding a 
as entitled to reil iso rent from tenants The value 
of the property was fouad to bo Rs 4,000 or 
Its 5.0 J) but the plaintiff valued tho relief 
prayed bv him at only Rs o03 II Id, the value 
of the suit ought to bo the value of the p'oporty, 
Kbisova Das Lala v IIari Chorv Biverjee « 

15 C. W. N. 
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-JURISDICTION— eonfd 


JURISDICTION — con Id 


Singh 6 C L F 76, explained Sluo A arc, m Singh r 
Khurgo Kowrry, 10 t L It 377, Sant Kumar 
v, Deo Sarait, J L R 8 All 365, Jtram Laljet v. 
I urbai,5Bom L E SSS, Got i nd K rtshn/i A arum v 
Shunt Lai, I L R 29 All 187, Man* Lai J L E 
£9 All iS7, Mahndir v BaMto, I L E 40, All 
75, Roy Had ha K is fan \ XawrataM Lai, 6 C L J 
190 , Asharam Sadhan t v Chandi Charon Jlultrjee , 
16 C IF X 117, referred to. A consent decree 
doe* not operato to tho parties thereto A tchdas 
V Atphtr, 1 L 11 21 Cole 21S, In re South 
Imtruan and Merton Company, ( 1895) I C , 3 7 
and the Bitllcnirn, JO P D , 161, distinguished, 
Huddersfield Battling Company, Limited v Lister 
{1895) 2 Ch. 273, followed HajlakhsbuiDisee 
e Kvty ayavi Dasee, (1910) 

' r. L. R 38 Calc 639 
10, ■— .• • Objection hy defendant to — 
Defendant, if acquit’ces by not applying for trait if er 
A defendant ■who takes exception to the juris 
diction of the Court, is not bonnd to nppK for a 
transfer of the suit to the proper Court, and does 
not acquiesce in the trial of the suit by not so 
applying IUrsv Chavd Dhabam Cua>d p 
Secbetaby or Stats fob Iron (1014* 

. 18 C. W. N. 1340 


11. Interlocutory orders — Proceed 

mg tut hr s 10, Cut l Proceihire Co-lc — High Court t 
jurisdiction to interfere with interlocutory orders— 
Civil Procedure Code (Art V of 1008), * 10 — Charter 
Act (21 it 2> I irt , c 10 J) • 15 The jurisdiction 
of a Court In a proceeding under s 10 of the Code 
of Cm! Procedure w limited to stopping a new 
suit if the circumstances mentioned in that section 
as conditions precedent to the pasoing of the order 
be found by the Court to esi«t. Courts base no 
jurisdiction to decide the question of res judicata 
in such a proceeding IVherc a Court has juris 
diction to pass an order, but it has been exercised 
in violation of the provisions of the law and under 
a misapprehension of the questions at i"aue, the 
Court roust be held to have acted with material 
irregularity m the exercise of its jurisdiction. 
Yenhibm v Lalshnan Venloia Khot ICE 
12 Bom. 617, Set o Dior Bogla v Shtb Chvnder 
Sen, 1 L It 13 Calc. 2’>, Ji/gobviulhu Puttuct v 
Jod It Chase, I L P 1 5 Calc 47, Tnnm Charan 
Boner ye v Chandra Kumar hey, 11 C Iff A 7SS, 
referred to. Tho High Court is entitled to inter 
fere under s. 15 of tho Charter Act, if not uuder a. 
115 of tho Code, with interlocutory orders when 
they might had to ft llure of justice or irreparable 
injury Dhnpi v Bull l'ftshad, I L B 11 
Calc 70S, Uo> inda Mohan liai v Kun/i B'hary 
Date, 11 C W X 117, and Am/ad Ah v Ah 
II us «ti a Johar, 15 C IP A’ 351, referred <o 
SlVirnasAD IUM r Tnicownas Coveiui Bhoja 
( 1018) . . I. L. R. 42 Calc. 926 


■ other Immo 

, titers Patent, 

l^Oi, eh lJ—Trcsp*,s — Compensation for wrong 
to triad— H mugful cutting nod removal of root — 
Cml Procedure Coda (Art l of 190S) r 16— 
Cml Procedure Code (Act I III of 1859). s 5— 
Yen*' The expression “suits for land or other 
immovable property * In eh J* of tho Charter 
of 1863 cannot bo construed as being limited 
to suits for the leeoverjr of Jan 1 in its strict aense, 
but must be construed as extending to a suit for 
compensation fur wrong to fend, where the sub- 


stantial question is the right to the land bcnoi- 
dih Coal Co , Ld t Ejotbe Coal Co , Ld (1913) 
I. L R 42 Calc. 942 


(*t) (ec ) — Madras Civil Courts Art ( 111 of 1873), 
s 11 The effect of amendment of 8 7 of the 
Court Fees Act (V II of 1870) by adding to jt cl 
(*»), (ec) is that a suit to recover immovable 
iroperty from, a tenant is governed for purposes 
of jurisdiction by a. 8 of tie Suits Initiation 4ct 
(VII of 18S7), and not by s_ 14 of tho Madras Civil 
Courts Act (III of IS73) , «o that in the ease 
of such suit* the valuation for purposes jiirisdic 
tion is the same as for court fees. Clalasntcmy 
Itrimmh v Chalasairnnj Romani ami 11 Mad L. J 
155 distinguished fiEaiucrBt Row t Yuiwava 
swash Naidc (1914) I L R 38 Mad 795 

15 i To entertain suit after remand 

— Sait originally tried by District Jud/e, after 
remand tried t nth consent of parties by Subordinate 
Judge— Irregular assumjJum of funsdiehon no 
dbjcctio t MTiero a suit valued at Rs 1,368 was 
heard in the first in". once before the District 
Judge an 1 dismissed as burred by limitation, but 
on appeal the High Court remanded it for trial 
on the other issues and thereafter tho case 
having been transferred to fhe file of the 
Subordinate Judge, the latter officer with the con 
sent of the parties tried and disposed of the suit 
Held, that if the order of tho High Court did not 
place any restrictions on tho power of the District 
Judge to transfer the case the transfer was autho- 
rised by s. 21 of the Civil Procedure Code. But if 
the remand order was interpreted to have directed 
the Di tnct Judge himself to try the suit, it was 
not a ease of the trying Court not having local 
or pecuniary jurisdiction but of that Court assum- 
ing jurisdiction in an irreguLir manner, and tho 
parties having consented to the trial by tho Subor 
dinate Judge were not entitled to objoct to It on 
that gtound on appeal, aftd it was immaterial 
that as consequence of such trial appeal from 
his decision on facts lay before tho District Jndge 
and not before tin High Court. PnOTiP Cimvdjia 
Pore JcrmsTis Das (19U) 19 C W. N, 143 


Officer— Judicial Commissioner — Government's poircr 
to appoint the officer to hear appeal t S 87 of 
tho Chota Nagpur Tenancy Act provides for a 
suit before a Revenue Officer and for on 
appeal in the prescnlied manner to the prescribed 
o a iccr from decisions passed under aub s (/) that is 
a deem in on anv other matter not referee,] to in 
cl", (a) to (r) The rules made I r the (loummtnt 
premie that suits nnder s. 87 of tho Vet shall be 
tried in all re-qiects as suits between the part les. 
8. 264 (Till) of the Act gives tho Oorernmcnt 
power to presiribo tho officer to hear appeal*, anl 
the Judicial Commissioner is the prescribe 1 nfti-er 
under tho rules. Tho provision* for apjuvO appeir 
to have been overtooircsf in a 258 anf ft must, 
theref ire. be understood that tho apodal Appellate 
Court in Peventie (use*, in dor I bog (Stipule 
nndir «M* \rt, performs C-c functions of a 
Revenue Off eer UaVEsa Nakai* Situ Deo r 
Psora? Coat Yarn -St fir Pro (ills) 

I L. E. 43 Calc. 138 

17. —-Mesne Profits -Tou-i «/ r, m te& 

jrcunutry fueiHictur t—. Mesne profit, ootonnUng 
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■JURISDICTION— *»hM 

. 3 um\ 0 C I. r ;c,psilMi)«lfi^o.Voro»HS»ryftv 

AAwrgo Kmrrtij, 10 C 1.1! 377. Soul humor 
v, Deo Sttan, J L R S . Ill 36 S.J<roti Lalpe r. 
r«l« i, 5 Rom L 11 S»,aoi»tJhrnhM homifiv. 

Lhmllol, I L It SO Jit 4<7, J /«»» W *- *■ /* 

.29 Jff y?7, M oho (hr v. /iiU'O. /. L J. J", A«. 

AwM" V AfluwfiW /"», c t A./ 

/SO.daAamin farm v CAok* CAneon MvUrjtt, 

11 C. IV. A. 117, referred to A consent decree 
does not operate to the parties thereto A I'Aofn* 
r J. P l,r, I 1. Jt !l Cute HI. !» » £"!* 
Inmem on-1 3/trruH Ciwniwixy, (1855)/ <- • J ' 
ami tu Bntttmr*, 10 1\ )> . 161. dUtinpu.sl.cd, 
flsiWerelfcM Boiling t’eoi/xiny, Limited \ 

(7WS) 2 C6 273, follow ml UiJLAKH«OflDi«S 

c Km at, m Damt, ( 1010 ) . 

• It R.J8 Calc C39 

10 objection by 

jDr/enthirt, *1 ac'iuwi hj not opplym 1 for trantftr 
A defendant who tnl.es exception to the jun-* 
tin lion of the Court, is not boun 1 to Tl 1 ' 
tmu*fvr of the suit to the proper Court, and ««•£ 
not aequiesco in the trial of the suit b) not 
applying IUtc< Okasd l)n tntM fitstn « 
SacarriRT of State fou N 13 40 

11. XaUrlocntoxyordeta-r^. 

tug voder » 10, Cml Procrtvrc Codc—Uijh Courts 
jun* fiction to ,if er/ere uith tnterloo lorv 

c.t.i rwtdure Cc/e ( let j of non * 

of a Court in a prococilina under e 10 of the C<* 
of Cml Proud,,™ U limited to stopping an" 
suit if tho circumstances mentioned in that ;»cct. in 
as conditions present to tho passing of 1 onlre 
be founl bv the Court to exist Co»rt» 

Jurisdiction to decide tho question ot r 1 * 

in such a proceed ms Whew a > 3^ 

diction to pass an order, but it lias bee nnd( , f 
in violation of the provisions of the law an Q 
a misapprehension of tho questions »t cm l 

irregularity m th- exercise of its ^ g 

Tealnioi v. Latohman 7*, 6 ckundrr 

12 Bom. 617, Sew Bur Boglo ^ * 

.Sen. 7 L R 13 Colo. 2°l'*^rf*™Cloro* 
Joda (,hn* e, / L BIS |f X 7SS, 

Bantr/rc V CAo’i-frn VfV-iirt is entitled to inter 
referred to. T - nigh Court " en lit ^ „ 

m S*"** "tVS 

«»» »««!“« “ “r °A:£i ? " * „ 

5 £* 3 ?* ,-jr.ii Til 

Djitt, U C W y ,p x J. 5 J, referred to 
7/«5«.rt Johor, 13 t " Covers Bno/A 

SlVAFBASAD RAM V TWCOS AS r ^ Calc> ggg 

"™— 

st ^ 

C»«f Procedure Code (^ c „ . land or other 

Yanis Tlie express, on sutt^ tho n^rter 

immovable **£•** co^trued •» he’°« lm '“^ 
of 1SG5 cannot W t m lt , ,tnot sense, 

to suits for the recovery to a BUlt for 

but must be constro^ ^ t! u n d,° where the sub- 
compensation for wrong to 


JURISDICTION— route! 

rtantial question u the right to the land scn “* 

14 Suit to eject a tenant hot lag 

Jtcourt Feet Art (1 U °l /««• * '.J 

1 » 

“Mf. 1 

lassssa 

?S5£«ife£*K 

T? n ,1 . CbnJawtrvty llumMirnin 11 17od L J 

2£S£Z&*'~tt 

t 0 entertain *nit after remand 

on app®" UPS an, I thereafter the case 

on the other . {0 the C)< , c f tbo 

J , L the latter officer with the con 

Subordinate Judg . jjsposcd of the suit 

®«iS&vifsss!r 

rrl.m.nd order was interpreted to have directed 

a l 3 S3*5S! , «'-i=s«‘'S s 

chnate Jud^o were not w03 ,mmnteri«l 

r. a* fttfs 

his decision on / nourt. I’ll or at Cu«n»fa 

^ T rsr^«»»r ac w. ». .« 

Cnota Nagpur Tenancy Act 

VI of nos), A< 87. 2SS, 251—11*.*™* 

W^ftfS'TZpST' airs 

the ^Chota Nagpur Tenancy Act provides for a 
^ thefore a Avenue Officer and for an 

els T«) to (e) The rides ^^3? «» 

provide that cuts under s *87^0^60 ^ 

SIm (w” hs»r ^PP^Kand 

power to prescribe the om ^ proMribed officer 
the Judicial Comm,«'° si<(U!l Jy, r B p]>eat appear 
under the rules. J Jog and it mast, 
to have been nje . j t hai the special Appellate 
therefore, be ®“ ae q,scs, fn deciding dispute 
Court >° . J A ., performs the functions of a 
under 1“’ Gasesh Naraiv Sabi Deo r 

, N ATilSsm Deo (1915) 

j rotaf i I. 1 R. 43 Cafe. 138 

17 __ — Mesne Profit*-^** e > l' m ,,td 

prtuHiory ivr&hetun—JUtSHt profit* amotnUtj 
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JURISDICTION — could 

plaintiff and, on default, of its own motion ordered 
the attachment of hu movables . Held, that the 
Court h&d no j cnsdiction to do so Jatejl Mohax 
Dev v Bscasrsay or Stats fob India (19)8) 

I. L. P,. 46 Calc. 520 

23. - 


- Mortgage of property situated 
parity in district subject lo the Code of Civil 
Procedure, 1908, and partly in a scheduled 
district under Act XXIV of 1839 — Mortgage of 
such property and order for sale made by Court 
under Code of Civil Procedure— Order for sale 
without jurisdiction— Civil Procedure Code, 1908, 
S 1, sub x (3), and as. 27, 21 — Meaning of ‘ Courts’ 
in s IT A suit was brought under the Code of 
Civil Procedure, 190t>, to enforce a mortgage of 
property which was situate partly in a district 
to which that Code applied, and partly in a 
scheduled district under Act XAIV of 1839, and 
therefore subject to the special jurisdiction of the 
Agency Courts and a decree on the mortgage 
and for sale of the mortgaged property, was made 
by the Subordinate Judge, and affirmed by the 
H gh Court. Held, that so far as the docreo was 
for sale of the mortgaged property in the scheduled 
district the Courts bad no jurisdiction to make 
ft s 21 of the Code not being applicable to such 
case And it could bo set asid«, notwithstanding 
that no objection to the jurisdiction had been 
tal en in the Subordinate Judge's Court The 
word * Court * in a 17 of the Civil Procedure Code, 
1003, means Courts to which that Code applied, 
an 1 not Courts one of which wa3 subject to tho 
Civil Procedure Codo and the other to the Agency 
jurisdiction The alteration made in the decree 
b\ striking out that part of it which ordered the 
sale of the mortgaged property would not Inter 
fere with the plaintiff's right to obtain from the 
Agency Court an order for tho sale of the property 
situate in its jurisdiction Rauabbadra Pajit 
Bahadur r Maharaja or jEironu (1019) 

T. h. R. 42 Mad 813 


24. Second Appeal — Decree set 

aside— Consideration of wrong question of /ort— 
Absence of evidence to sup/ort finding— -Civil 
ProcedM* Code ( Act V of 1908), t 100 Upon a 
second aprieal the decree of a Subord nate Judge 
in favour of tho plaintiffs, affirmed on the facts 
by the Diets ct dodge, was set aside by the High 
Court on the grounds that tho evidence taken 
showed that the true question of fact, which had 
not been considered and as to which no issue 
had been framed, should have been answered in 
favour of tho defendant, and that there w«* no 
evidence to support a finding of fraud arrived at 
by the lower Courts IUU. that there was 
jurisdiction under s 100 of the Co * 
Procedure, 1908, to act do the decree upon 
tho grounds above stated and that, upon the 
ev donee, it had been nghtlr set _a«idc Daucsjs 
r Anon basrao (1919J . L. B. 46 I A 140 

25 — Error— Whether mis inter. 

prttahon is a I**'’ 0 " of—Snpvrmts *4 r»«~ 
Code of Criminal Procedure (Ac/ t of 1393} 
s*. US and 1 if— liming rights, srVr/rr included 
in “land" Where a Magistrate has Jurisdiction 
to take eogniisnce of a caao and devote, hi. 
judoal imnd to » consideration of the points 
which he f* required to determine any er ror y 
law with regard to the interpretation of the words 
of the section which he i* «PP ving i» not *n error 
n the exereiw of ft'* jamd'cfen but to error 


JUP.ISDICTI0N — con td 

which would, in the ordinary course, be subject 
to an appeal. Such errors are not subject to 
superintendence S 145 of the Codo of Criminal 
Procedure, 1899, covers all profits derivable Iroot 
land or water, including mining rights Andbew 
Yule Co v A H Sko-e (1919) . 4Pat.L. J.154 

28 Distinction between existence 

and exercise ol jurisdiction — Witkidrawol of 
suit — Liberty to institute a fresh suit— Civil 
Procedure Code {Act V of 190S), O XXIII, r 
J An order for withdrawal of a suit with lea re 
to institute a fresh suit made under O 5XII7, 
r 1 , but in circumstances not within the scope 
of tho rule, cAnnot be treated as an order made 
without jurisdiction , such order is consequently 
not null and void A fresh suit instituted uj on 
leave so granted is not incompetent The Court 
trying the subrequent Bait is not competent to 
enter into the question whether tho Court which 
granted the plaintiff permission to withdraw the 
first snit with liberty to bring a fresh suit bad 
jropcrly made such ordtr The anthoritj to 
decide a ease at all and not the decision rendered 
therein is what makes up jurisdiction Bah 
Prasam a Sil v Panchunnan hand i Chotcdhvnj, 
23 < L J ISO, 20 t II A 1000 overruled 
Hriday Nath Bor v Rau Chwora Barva 
S a rsi a (1620) . I. L R 48 Calc 138 


27 . Income-tax — Agricultural n 

room — Practice — lahl — Right of Audience— 

Abu abs When a Court hears a reference 
really pcrfoiuis the fui ctions of tho Court of 
Appeal On a refeienc© by tho Chief Revenue 
authority under s El of the Income tax Act 
(MI of 1918), m case*, whete the asrwiee 
or the busmera is outside tho local limits 
of tho Original Junsdiction of tho High Court, 
vakils and not attorneys are entitled to appear 
Ctndharee Sn gh y llurdoy harain, 21 IT 
It 263 , Secretary of State for Lrdia r British 
Indian Steam hangatwn Company, 13 C L 
J 90, referred to Solami or premium received 
on settlement of waste land, but not on 
transfer of a bolding, is exempt from asscerment 
of Income tax Illegal obicabs aie asresral'e 
Patrige v llaltandic, 18 Q B D 276, referred to 
DlBEXDKi Kishok Mamkya t Sfcbetabt or 
State job Iudja (1920) 

L L. R. 43 Calc. 76C 


28 — — Mortgage comprising properties 

outside Calcutta — Sub-mortgage Including 

properties in Calcutta— -S mt on sub mortgage 
wJirthir snamlamoHe in llie High Court — Leare 
under cl 12 of the letters Pa tut, if nay be grunted 
“ such a rast—Pte judicata— Deere' mil cat 
jurisdiction, if tel oily void — II otter or arq vusctice, 
whether roof ere ji risdiction — ifuetiton of juried c- 
iion not ra serf or dee drd in He pmio ns'snit, rfitcl 
of On 30tb August HOT A trortgsgiil to B 
certain tmmorabtv properties situated outside 
Calcutta and outside tie Ord n.ry Original Ji rtt 
diction of the High Court On 1 7th Decent er 
1P07 B iworfg.ged Jo C certain imnoralte pro 
pert es m Caieotla together with hi. Interest M 
mortgagee und.r tie mortgage cf 20th August 
BiC7 tin 27th November M2 C instituted « 
suit in tie High Court lo enforce hi# mortgage 
against A aa<l B I v the rate of properties com* 
nrwed in fcoth the mortgage, after fa tW otta red 
leave under el 12 of the letter* Taunt Tie 
prelimmary decree net passed c r jji/e on Sr f 
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JURISDICTION — i 


execution uie And in lull 1018 I) filul t h (• prem nt 
unit for a declaration that tlin decrees in tlio 
previous amt were without (jurisd etion ao far aa 
they affctol properties outside Calcutta an 1 (hat 
the Inara under cl L2 of the Letter* Patent » as 
improperly obtatnnd Greaves, J hr! I that the 
ran rt had juris 1 etion to |>au tin- dnorecs Held, 
that the decree* were without jurisdiction in 
ao far at the immovable properties outside Calcutta 
were concerned an 1 that leave und r el 12 of tho 
Letter* Fatent could not bo granted field 
for her tjat the q icst Ion of jurisdiction could 
be land in the present *»vl thoo.h it toald 
hate been and was not raised in the previous 
salt Per tlooKttUCE I — It is an ih nentary 
principle that whore a Court has no |ur diction 
over the subject matter of the action in which 
an order is rtnk such order is wb ilia void, for 
juris lict ion cannot bo oonfotr*! by r intent of 
parties and no waiver or s'sjiusccuo i on thair 
part can raalie up lor the lack or defect of ) iris 
diction R tjiahhmi t Kali, .i , hi I L It 33 
< al 639 11910) Qurdno x Ctisfnls 1 L Ft 
16 Cal 1J3 (1907) and Ranjet v Ranaddor IT 
C ir V IIS (15/11 referred to Hell also, 
there COuM not bo r<* j liienla inasmuch ns tho 
question of Jurisdiction raised in thia amt was 
neither rawed not decided In the previous amt 
Per Mookerjee J — • When a Court judicially 
considers and adjudicates tho question of its 
jnna liotion and decides that tho facts ce>st which 
are necessary to Rive it Jurisdiction over the 
case the decision is conclusive till ’ 


JURISDICTION — co"W 

a Civil Court, and that they had failed to discharge 
that o mi UamJI Lit p Mvtnii Spk* 

I L R. 2 Lah. 302 
S(J. --- — ■ - Suit lor money advanced and 

lor specific performance of an agreement to morta . 
gag* linJ onto le jarmdirtu i— Injunction to 

rttfraia dupoeal of find oidji Ir jurisdiction — In. 
ferret in land in “ emt matrti ltd In I ho High Court 
m its origins I juo«dict ion tie; Inlnt stated that the 
jlalntiQ firm ad*«n'cd in Calcutta vanoua sums 
of money secured by promissory notes as well at by 
the deposit of title deed* of jiropcrtv oulside 
Calcutta to tho defendant who resided outsido 
tho Jurisdiction It stated tl at tho title deeds were 
with tho plamtilT firm in resjss t of a previous 
regularly oje~ute<l mortgage H staled farther 
that the defendant agreed to ngi«tnr and exrente 


■tea go » 


o do s< 


but that t he defendant refused to retu 
or eiocute tho said mortgage and in breach of the 

agreement the defendant was attorn; ting to 

transfer tho ; r' perty to others Iho phintnT 
firm proved for leave under clause 12 of 1 1 o Letters 
Patent and under Order II r 4 of the Civil Pro 
(odura Codo to institute the suit in this Court 
On an apj lies turn for settlement of Issues Held, 
that a suit for specula jierformnnco of an agreement 
to mortgage laud* outside the Jurisdiction, even 
it tho title is accepted, is a suit for land within 
the meaning of clause 12 of the Charter and nc 
covdvcigW Mist leave cannot be given firrriwlh 
Roy x Colly Port Ohot*. IFRS Calc 32, fol 
lowed ltir ivc'tavD DnaBacrrivD x Oovrvn 
all Dctt (1021) I L. R. 48 Cain. 882 


k lunMic r 

.... Krubva hisnoRE De c Axa* 

■b IvSHEimr 24 C. W. N 633 

Revenue — luit for 


recovery of pace of barley dtlv 
jtndanttby a Revenue Officer— whether ccmprtrai 
Ptnijik Land Rmr — Tl ” -* — *" 


•A II 11 of ZSS7, ncdoi 


appraisement wsa duly made, but before the 
produce could be divided tho plaintiffs removed 
it and stored it In a houso Thereupon the 
referee appointed by tba Revenue Offiotv 
inado over a whole Khaltx of baric) to tho 
defendants in lion of their share of the produce 
Tho plaintiffs after making an unsuccessful at 
tempt to get redress through tho Revenue Author- 
ities brongh t tho present act ion for t he price of the 
barley alleging that it belonged to them exclusively. 
Bril, that the question whether the barley is joint 
property or belongs exclusively to the plaintiffs 
Is question of litJe which cannot he determined 
by a Revenue Oflioer, who is required only to 
divide the produce which Is admittedly joint, or 
to determine its value ; end that consequently 
the Civil Court has jurisdiction to entertain the 
present suit which does not conic within the pur 
view of section 158 (2) (XIX) of tho Punjab Land 
Revenue Act field, also that the ono* was on 
the defendants to satisfy the Court that the claim 
gnnde by the plaintiffs J» not within cognizance of 


JURISDICTION OF CIVIL COURTS 

Set A HEN Seitlemitt Rioclstios (VII 

or ( 1800), » 13 

I L. R. 48 Bom. 448 

8tt Jcjusmcnoit 

See La5D Acqcismos 

I. L. R. 44 Cale. 219 
Set Live Revbwde Code (Box An V 
or 1879) « "9A I L. R. 35 Calc. 72 
c '< Ms OB as Estates Lasd Act (I ov 
1608) s 8 I L R. ( 3S Mad 608 
See PertsiotS Act (XXItl or 1871), 
59 «. s ’ 6 I L R 37 AIL 338 
See REdrxaTiov II or 1827 

X L R 34 Bom 455 
See Picht or Sen 

I L. R 40 Bom 200 
Set TiTtr I. L R. 57 Calc 682 
See United Peovtitces Livu Reyexte 
Act (in or 1601) &.Z33<1) 

I. L. R. 33 AIL 440 

. — Caate question 

Sen irnfDU Law— P. iuoiova Omre 

L L. R. 38 Bom, 94 
'v See Tarare Act (II or 1882) 

ts 5 **» ® • I. L. R 34 Bom 487 
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JURISDICTION OF CIVIL COURTS -ton! I 

question ol title— 

Srr iinvtur Laap Rsyrtce Act 1879 

». Ut I. L. R. 45 Bon. C7 

1 Aden Act {II e! 18<J4), u. 8 

and 15— Court /»e» Art (1 II of IS70), t. 7, tub* 
I. tU. (f) and (<()—<?«>/* Valuation Act (Ml of 
1847). * 8-4 ml Prcrednrr Coir (Ad XIV of 
m2). » 551 — C ini Procedure Coir (Ad V, 

of 1901), t 115 — ruination fit Ike yurpotn rf 
C lourtftr* a nd jtirnriietion—.'iuit for ire larohon 
and injunction— Rejection cf flaml 04 not fro. 

J vrtjf tteinped— iyp/al—ApiJientiem to elate a 
to* to High Court— btmmary rlitmiuat of appeal— 
ApfheaUon for rttrnon. The plaintiff troughl a 
emt itx the Court of the Assistant Real lent *t Aden 
(or a declaration of heirship and an injunction with 
reference to certain property of the ralne of up- 
wanlalla 50000 Tne claim being for declaration 
ant injunction wav, under the provuuona of the 
Court fee* Act (\ II of 1870], ». 7. auh a 4 els (e) 
anil (J) valued by the plaint iff at R* 130 upon 
which the prescribed Court fee atatnp w*« Ua 10 
only The Assistant resident rejected the jlaint 
on the ground that it wan not properly «tampod 
Against the order of the Aaniatanl Itndlcnt the 
plaintiff apjiealetl to the Resident at Aden, and on 
the Slrd beftember 1903 preaented an apjlicatlon 
under a R of the Aden Act (II of 1801) to atata a 
care t o the High Coo rt upon cert aln queat ion* apeet 
fied in the application The Resident, however, 
on the next uav, that n*. on the 21lh f-» pteniber. 
summarily dirmuvsl the appeal under ■ 631 of the 
Civil Procedure Code (Act Xl\ of 1882) The 
judgment diamirwng the appeal waa read out to the 
plaintiff on the 7lh OetoW following when ahe 
attended tho Court The pUinlifT. thereupon, 
preferred an application for revision to the Jligh 
Court proving that the order diamietingr the appeal 
might lie quashed and that the Iteaident he required 
to atate a Tare A question hating arisen aa to 
whether the Rich Court had junedictiun t o interfere 
in revision with anv order parsed l\ the Resident 
io the exercise of hia Civil juris Return under the 
Aden Act (IT of 186t) Held that with regard to 
questions which might arise regarding eases to be 
atatei] by the Resident for the decision of the High 
Court under ll e provision! of a 8 of the Aden Act 
(II of 18041 the Resident a Court la aubordinatc to 
the High Court Under a 13 of the Aden Act 
(IT of 1804) as the Court of the Resident la to lie 
guided by tho spin! and principle of the laws and 
trjrulaUeiia inf orcein the Presidency ol Bombay and 
administered in the Courts of that Presidency not 
established by Royal Charter and in the High Court 
in t he * i ctcise of it » } u n ad let i on a a a Court of Appeal 
from those Courts tho provisions of the .Suita 
Valuation Aet (3 II of 1887) aro ‘the law for the 
time being for the valuation of claims * in the 
Court* of the Resident of Aden Ilcli, further, 
that tho plaintiff a claim being valued at R*. 130 
according to tho law for the valuation of claims 
for the time being in force and according to tho 
rulings of the Boml ay High Court, it did not fulfil 
the requirement* of a 8 of the Aden Act {II of 1804) 
ao a* to give the plaintiff a right to demand thestate 
ment of the caso upon any question of fact or law 
arising in the auit Rhisbh Jusst-BKor t 
Mscua BLvrr Abdci. (1901) 

I L R. 34 Bom 267 

2. ■ Appellate decree passed with- 

out jurisdiction — lltjh Court bound to Hi attic 


JURISDICTION OF CIVIL COURTS— <o«fi 
tuck decree Where a small esuw suit is 
Intii by * Munsif on the original aide and Jim 
<!< vi»iun f» reversed on appeal, tho High Court is 
hound to *et aside the appellate decree aa having 
been passed without jurisdiction l aramethv-tm 

Lam> udri v 1 mA»u Embnndirt, J L. V “7 Hod 
47S. ilnufiltol from Peimeuamy Chttiiir > Orr, 
/ L. II IG Hat J7G. a[ proved &hnnbtrlha, v. 
Snrnnlhai, I /- /. Si Horn III, approved hniu 
pie* hriravsTiiv e Kaxxirin hrantTVA (1909) 


3. Salt lor land — Letter* Patent, 

tL 1S~ A«if »* irhirk decree it naked for o/ierating 
directly O* Lind, u a ml for hid A milt 
which prays tor any rebel with reference to any 
aprciho Immoveable property is a suit for land 
within the meaning of el 12 of the Letters l\lt«nt 
Where in a amt for maintenance the plaintiff pray* 
that tho amount may be charged, not on the 
ancestral property generally, but on anccific land, 
tho amt I* a suit fir auch land wit) In the meaning 
of cl 12 of the Lrrters Patent hcntujRa. Mat 
fuMRA v Tim mil Ran *-*111* (1909) 

I L R. 33 Mad. 131 


4 — • Letter* Patent, eh. 12, 14— 

application nnder— ( ante o/ action arming partly 
' ‘ arming 


nnohetinn — Further ri 


>| J Ti alion under e 
Letters patent to loin a further cause of action 
arfwng wholly oulsiiL the jurisdiction, can be made 
in a caw in which leave to aa* ha* to be obtained 
under cl 12 , nor is there anvt lung In el 1 4 to show 
that thi«*ppliration must bo mado before tho plaint 
1* filed There is nothing to prevent the plaintiff 
making the apflieation at any time be f ire tho 
hearing bat it would certamlv be advisable for 
him to make it at the tunc the plaint i» presented 
Joiix OroitoB Dottsox e Tur Hxnim Mum. 
Ltd (RH0) I L. R 34 Bom 664 

5 — Practice — Prtn terry ‘■'moll 

Cen.sc Courte Art (At of 1812). » 22— Suit 
rern i all ' by .Small Cause « Coar» trough/ «« 
Ihjh Cr'iit — Xon./omder— Contract of safe firtlii 
*uh)ect t> rule* ot I ire J/trrAaw/4 /Issoeratio* 
— lltilr ousting ivTindiction of Court ol tan — 
l vie frOtiJing for fnng rot da ralr of poods 
for jurfOH ot oHtrtaiuiug di/Jertneea in eatr ol 
non fulfilment of contract — .Suit Jv I vyer for damage* 
for non -e/chrery — Flea that no damage • recoct roll' 
haling regard to rate fieri d— Allegation 1y plaintiff 
that rate prrel inn not Undmg inasmuch a* the rule* 
leers »inf tAsertrd — Co*«fruclroa of rule*— Principal 
and ognit— Agent* J ou-er to bind h m priarirxif 
to arbitration — Indian Contract Act (l\ of I HI), 
, 0J — We — Tender The Bombav tn'ted T*ico 
Merehvnt* Auauistion was a commercial body of 
which m0*t cf tl e principal rice merchants in Bom- 
bay were members Its rules were printed and 
rircuLitcd and lley j revribed n cert am form of 
contract Which was very generally u"cd in Bombay 
Py these rides a f>ub Cemnulee was nonuaated 
“to decide all disputes which mu arise as to 
contract* and do all other business relating to 
contracts- It »u *T«o provided that the H- 
elusive authority 1 to decide alt auch disputes 
should be the said ‘sul^Committee and the Avaocia 
tion and that no party ehould be at liberty to go to 
Court with respect to any matter connected with 
aurh contracts except to enforce the decision of tho 
Sub-Committee and the Association. It was further 
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JURISDICTION OF CIVIL COURT3— conti. 

(c) and (d)—Satf* Valuation Act {VII of 1317), 
e S — hint lichon Plaintiff Ian ItorJ sued for 
declaration of title and lor an injunction to 
restrain from realism » rents the defendant a who 
Lad been recorded ia satthmsat proceedings as 
entitled to realise rent from tenant The value 
of the property was foua i to h-* about Bt 4 0)3 or 
Its. 5 0J3, but the plaintiff value! the reliefs prayed 
by him at only Rs. 503. licit, that tho value of the 
suit ought to be the val i“ of the property as it was 
virtually a 3uit for pros wan on and that therefore 
the suit did not lie in the Cou-t of the Munsif 
Ou vapafi v Cant ha, f. C It. 12 dial 211, Pirajm 
v Komnmxt'i, /. L. R 15 MoL 5)1, referred to 
Tne proposition cannot ba maintained that it is 
op»B to the plaintiff in su‘h cases to valua the 
suit arbitrarily Ilan SnnLir Dxtt v Ka'i Kumar 
Pairo, I L. R. 32 G lie. 731, commented on and 
distinguished, llnl/t Nath Atji v Wahbno Lit 
Adi/ 1, I. L R. 17 Calc. OS). Rxn BiKndxr v Lxcho 
Ko»r, f L, It. II Calc. 301, refitted to Knwasa 
Das Lie* v Huu Caoav Bavstuse (1911) 

15 C. W. N 823 

8 Content o! the partlet at to 

Jar.Jdlctioa— Suit of raf«« ht/ml the io» 

of fk Court— Trial of tut — /urniicfioa cimi' bn 
qucitiontd in app-it—Eoibnct Act { l of 1172), 
a 51 The plaintiffs Gtod a suit for partition 
in tho Court of tho Subordinate Judge, First Class, 
valuing that claim at an anoint which made tha 
suit triable by that Court alone. Tho Jul;s 
ho waver, msda over tho trial of tha suit to tha Joint 
Subordinate Jadge. In tha Latter Court m thor 
party raised any objo'tioa on tbs ground of juris 
dtUion, nor was any issua raisai rotating to it 
Tho trial proooadai on marits and a de-ree was 
passed in lavoor of plaintiffs. The defendant 
appealed to the lower Appellate Court, where be, 
for the first tune, raised the question of jurisdiction 
on the strength of the market valuo stated in the 
plaint. The objection was overruled. Ou appeal — 
Hell, that the market value stated in tha plaint 
j?ri»i! facte determined the jurisdiction. Hell, 
furthor, that as neith-r party raised any 
question as to want ot jumiiation sn the first 
Court, and as they by th-ir oonduet and silence 
treated the market valne to be o’ the amount 
aufti rent to give juris diction to tho Court, th'oy 
disponsod with proof on the question by their 
tacit admissions, and thua the principle of law 
laid down in s 53 of the Indian E/ulua'S Act came 
into operation and prevented the result of tho 
statement of tha market value in the plain* Aa a 
rule, parties cannot by conaent give 'arislietioa 
wh»re none eiii’s. This rule applies only wh're 
tho law confers no jurisdiction It tdo's not pre- 
vent parties from waiving inquiry by the Ou irt as 
to fiats necessary for tin disarm nation of tha 

J ueition as to juris I otnn, whsre that quss’ion 
pillion facts to be aseertame L Jo*8 Avrovia 
v r«avon30 Avrotto (1919) 

I. L. R. 35 Bom. 21 

9. — — - ■ . Sait lor delating aieetioa 

invalid— Jiuni Jicfieu— Cmif Court— lu'nr fisa’e 
Juijs of Social Clan— Bin'll/ CmU Overt 
lil {SIP of 1100). a. 21— Chin erf**I nr 
Court fto purpona n l lit. -fJJ — Court Feci I I ( VII 
of 1170). a 7, cl. !•). aa'xt*. (c), ( <ft—Ptoprrtj 
* ticteimj R> 500) an eefas— dials »s!m Iio— 
Conosrli fnn thnlxnm— Cxeton of <tl>p>u»— 
Barden of proof A salt to obtain a dwiantion 
that an adaption was invalid was Tills! for 


JURISDICTION OF CIVIL COURTS— c<mld 
Court foe purposes at Rs. 130, though the property 
affected by tho adoption was more than Rs. 5,000 
in value It was brought m the Court of tho 
Subordinate I nil go of the second class, whoso 
jurisdiction extended only to suits involving 
claims valued uni'i' Rs. 5 009 (Bombay Civil 
Courts Act, 1339, a 21) It was objected that 
ths Sibordnste Judge ha 1 no jurisdiction to 
entertain the suit H'll, that the Subortmato 
Judge was comp t^n* to try the s lit In ijn ppn 
v SiiiiMse, (ISS9), P J p 02, and Bn Item v. 
Reabnoran Dtbitrxn, (HOT), P J p 221, followe h 
The Mahome Ian law doss not reoognise adoption. 
Uenee, wh-ra a Hin 1 1 is convertei to Jlohoms lan- 
tern, the presa npsioa is that as a n va.ts try cons' 
qu-»a i of conversion tha law of a tretioa re-* igmssl 
by finds Law has b>’n abialen-d by him. lie 
who alleges that the nags and liw n q lestion hii 
bro-i rrtunsd melt prove it Hit \Ii3iaair o 
Bu Hinnit (IDLL) I. L. R 35 Bom 231 

10 — Jadgnmt of Court having 

no jurudictlon. a nullity— Jurisdiction— Under- 
vnlunho i of axil — Cbanjt of Ootrl of Appeal 
oierny to unhruihiinoa—J ir\,hchon of AppellUe 
Court— V feci of an b jaf/m’ai — Coaient-decrca 
to l7v pre/ titer, of minor or an/ rcuenvmarij hnr, 
nit binds ly on h-ir—ltranjer, intro IxAion of, into 
app it ijidte i! knot of Court X suit was intai 
tioaolly und'rvalusl Tho defendants ratsod no 
objection as regards valastion and the enit was 
tried The nppj il was filed b’’ore th9 D strict 
J idge mite 1 1 of befn th* High Court, in eonso- 
nueu-e of the uni’rvaljition and tho District 
Judge d"ii»l the appaal, by a consent decree 
H’’l that if a Court has no juris fiction over the 
sub|e*t- natter ot tho litigation, its jiHgiu-nts and 
orders hewever precisely oertain an I technically 
corre-6, are m'ro nnllitios anl not onlv voidable; 
they are vo d and have no offset eithor as estoppel 
or otherwise, and may not onlv be set aside at 
any time by the Court in which they are rendered, 
but be declared void bv every Court In whloh they 
may be presented. Those principles apply not 
only to O i^mal C sorts, but als > to Courts of Appeal 
Jurisdiction cannot be conferral upon a Court o! 
Apn*»l by oonseV of parties and any waiver on 
their part can lot mate up for the la-k or defect 
of jurisdiction. Onrleo Sinjh r Chmt'ilib Smjh, 
I T, It 11 OP- 191 B it) VntK Sin* v Oiinj 
Siajh. 7 VI L J It Olo a urn Per Pm l Hi/ v 
Juj/Ibioloo Vic rmlnr (111’), IV It P B 15, 
Oi'li S no v £75veI5tr/ Vif’o Lil, 9 C \T X 
955 Lsl/a’d r Ei!l f I B.9JB 131 LB 
13 I A 111 I/wWi ifsii* v Slbraonn/n 
Siitri, I L. It U lint. 26 L. H. 1/ / A m, 
Isxjrenet v IVi lock. It A Jr B tit, Tho Qnoe » 
v TU‘ Jnlfc of t\r Count/ Court of Si'opihtre, 
29 Q B I) 2/» and fare i /lm-r, 29 Q B D 2>3 
referral to Wh-uinasuit betweeaa Hinli wldsw 
and a claimant to the estate of her hnbtnd, 
astraog*r whe was net a party to the nut in tha 
Original Ceirt was male a party to the appeal 
without leave of the Court anl a content 1 scree 
mala, the decree was net bmling open tha rover- 
noaary heirs. A dm 1 1 wide*, who is a hm ted or 
qaahflol owner, cannot confess jn lgm»i f *nl be 
party to a coniant l’erea «o as tj b id the inherit 
anoo in the tm Is ot the r»vecsioa»-y luirs Ko'n-nn 
VitsKia'r Th‘ Ri/tbof Siimjanjn, 9 Woe f„ 1 
51), lltpillJa v S'jpilioa, l IFhats b Tul m 
El 211 * I A't 2. d stmgn she! /sang Konanr 
v R»o V true Smjh 6 C. L ll. 76, explainol 
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JURISDICTION OF CIVIL AND REVENUE 
COURTS — contd 

■would lie jn a Civil and not in a Revenue Court 

Sheo Sampat Pand® r Thakur Prasad 

I L, R 42 All. 574 

■ Civil and Revenue 

Courts — ict (Lora!) No, II of 1 901 (Agra Tenancy 
Ad) chapter X, and e celt on 198 (2) — Rent free 
grantee — Sit it against zamindar for declaration of 
■statue and recovery of rent wrongfully realized by 
zamndar from sub tenant ] Plaintiff brought his 
suit in a Civil Coutt and asked for a declaration 
tthflt ho was tho rent free grantee of certain land, 
and that, having occupied the land for a certain 
period ho had thereby become the proprietor Inci 
•dentally, plaintiff also asked for the refund of a 
*u m of money which the defendant's predecessor 
»n title had received as rent from a third party. 
field that the suit as framed waa within the 
cognizance of a Civil Court OdbindItai\ Btinuan 
Led,, I L R 42 All , 412, referred to Shah 
Din « Bahadur Sin oh 

I. L. R. 43 All. 325 

Suit by a minor 

for a declaration that a partition of land effected 
by the Revenue Officers is not binding on him inhere 
no question of title is invohed— whether cognisable 
by Civil Court-— Punjab Land Revenue Jet, XV1J 
of 1887, s. 158 ( 1 ) and (2) (XVII) The plaintiff, 
a minor, was one of the two aona of one S K 
-who died in 1909, leaving inter aha the landed 
property m dispute The defendant A H hia 
half brother, a major, applied in 1911, to the 
Revenue authorities for partition which was com- 
plated in 1912 In those proceedings tho plaintiff 
was represented by his mother who had been 
previously appointed by the District Court as bis 
guardian The plaintiff sued for a declaration 
that tho land la at ill tho joint property of himself 
and his half brother and that consequently the 
partition is not binding on him He alleged 
that the partition was detrimental to him that 
the Revenue Officer had not taken account of tho 
trees, that ho was not properly represented and 
that tho sanction of the District Judge was neces 
sary, etc Held, that, as there was no dispute 
as to title in the land partitioned, the plaintiffs 
grievances arising solely out Of the manner in 
■winch tho land was actually allotted, the Civil 
Court was debarred from taking cognisance of the 
euit, and tho plaintiff must pursue hia remedy 
on tho revenue side, vide s 15S (I) and (2) (XVII) 
•of the Punjab Land Revenue Act On lab Singh 
v. Mussammat Sulhan (101 P R 1900), followed 
Dasondi v Buta (71 P R 1913), distinguished. 
iGhulam Haidar t Aunt Haidar 

I. I R. 1 Lab. 298 

Cun/ suit for recovery of 

price of barley d tittered to defendant) by a Revenue 
Officer — 11 h ether competent — 1 unjal land Revenue 
Act. XUI of 1887. sections 111, 158 (2) (XIX)— 
onus probandi Defendants applied to tho Re\e 
nue Officer for division and apj rai*oment of 
the produce of a holding in which they were co 
sharers with tho plaintiffs An appraisement was 
duly made, but before the produce could tedivjded 
tho plaintiffs removed it and stored in a house 
Thereupon the referee appointed by the Pevcnne 
Officer made over a whole Xhatti of barley to the 
defendants in lieu of their share of tlie produce. 
The plaintiffs after making an unsuccessful attempt 
to get redress through the Revenue authorities 


JURISDICTION OF CIVIL AND REVENUE 
COURTS — contd 

brought the present actionfort be once of thebarley 
alleging that it belonged to them exclusively 
Held, that the question whether tho barley is joint 
property or belongs exclusively to the plaintiffs 
la a question of title which cannot be determined 
by a Revenue Officer, w bo is required only to divide 
tho produce which is admittedly joint, or to deter 
mine ita value , and that consequently the Civil 
Court has jurisdiction to entertain the present suit 
which docs not come within the purview of sec 
tion 159 (2) (XIX) of tho Punjab Land Revenue 
Act. Held also, that tho onus waa on the defeit 
danta to satisfy the Court that the claim made by 
the plaintiffs is not within cognizance of a Civil 
Court, and that they bad failed to discharge 
that on in Ramji Lal v Manual hrvau 

I. L. R. 2 Lab. 302 

JURISDICTION OF CRIMINAL COURTS. 

See Cognizance of an offence. 
bee Criminal Procedure Code — 
ss 188, 227 . I L. R. 33 AIL 516 
s. 339 I. L R. 1 Lah. 218 

s -170 I. L. R. 33 AIL 396 

See Dispute concerni?o Laud 
See Emigration I. L R. 37 Calc. 27 
See Jurisdiction of Magistrate 
See Jury, right op trial by 

I L. R. 37 Calc. 467 
See Offerings to Deity 

I. L R. 38 Calc. 387 

1. Practice — Order directing prose 

cution for instituting a false ease — False informa 
hon to the police— Subsequent complaint before 
the Magistrate— Grounds of the exercise of such 
jurisdiction— Criminal Procedure Code (Act V 
of 1898), is 195(b) and 176 S 470 of the Criminal 
Procedure Code must bo read aubjeot to tho 
restrictions contained m s 193 (4), and does not, 
therefore, empower a Court to direct a prosccnvoa 
for making a false charge before the police Dhar 
tnadas Kaicar v King Emperor, 7 C L, J 373, 
followed Lolji Gope v Gndhari Chaudhury, 

5 C W X JOG referred to 7n re Detjt, I L ft 
18 Bom 581 , ALhilChandra Div Queen Empress, 
I L R 22 Calc 1601 , Abdul Rahman v Emjn.ror, 

7 C L J 311, and Haibat Khan v Emperor, / L 
R 33 Calc JO, distinguished But if the informant, 
upon the police reporting tho information to be 
false, subsequently petitions the Magistrate for • 
judicial inquiry, he muBt be taken to nave preferred 
a complaint and s 476 would then apply Queen 
Empress v Shorn Lall, I LB 11 Calc 707, 
Queen Impress v Bhetlh Bean, I L S 10 Mad. 
232 and Joqindra Nath Mooherjce v Emperor, 

I L. R 33 Calc 1, referred to ho sanction 
should bo granted or prosecution directed, unless 
there is a reasonable probability of conviction, 
though the authority granting a aanction under 
s 193, or taking action under a. 476, should not 
decide tbo question of guilt or innocence Great 
car© and caution are required before the Criminal 
law is set in motion, and there must be a reasonable 
foundation for the charge in respect of which a 
prosecution i* sanctioned or directed. Ishri 
Irosad v Sham Lal, I. I R 7 All 871, hah 
Charon Lal v. Basudeo Narain Singh, 12 C. IT. -V. 
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JURISDICTION OF CRIMINAL _ COURTS— 
co"W. 

(VI of I COS), of which the Magistrate could not 
then take cogniranco for want of the consent of 
Government under * 7 of the Act, and n complaint 
wss subsequently filed by the Suj enntendent of 
Police, with each a const nt obtained, More the 
additional District Magistrate Held, that the 
latter had Jurisdiction to tale cognizance of the 
offence, and that tho initiation and continuation 
of tho proceeding* by him were legal, notwith- 
standing that ho had not withdrawn tho original 
case to his own file JAumuck Jah v. Pa thuk 
Mandat, I L If 27 Cate. JOS, Oolapdy She iU v 
Queen Emi'rut. /. L. R 27 Cate 070, [followed m 
JtodhabisUar Hay v Recede Urban CbaUerjee , 
I L, it 30 Cate HO] Emperor v Eoiirindra Italian 
Chucktrbully, 1 l It 37 Cate 412, Moat !>n,gh t 
M ahabir Singh, 4 C. ft A 242, than Chandra 
Das w. Earendra Krishna Chalrararli, 4 C JI A 
367, it, then Royal Rat v. CM> Khan, 4 C IF A 
5 50, and Jharu Join v Shukh I>co Singh, 3 C L J 
S7, distinguished Held, also, that In any case, 
haring regard to as 829 («), 830 (I), and 531 of the 
Criminal Procedure Code, unless it appeared that 
the proceedings wrongly held had. in fact, occa 
atoned a failure of justice they could not bo set 
aside. Sonatun Rati T. floor oo Churn Deicon, 
2/ IF R Cr 8S, referred to A search for cxnlo 
sire* by police officer* of rank, not 1 clow that of an 
Inspector, >* legal under rule 32 (1) (r) of the 
Government Rule* framed under the Indian 
Explosive. Act (1\ oflSsl) S 309 (1) of the 
Criminal Procedure Code rctiuire* the opinions of 
the Assessor* to he stated orally, and not tn writing 
or in the form of a judgment under s. 307 Under 
■ 399 of tho Penal Codo, having in possession or 
immediate control any ex plosive substance is 
odb of several means to tho end, whereas, under 
*. 4 (6) of tho Explosive Substances Act, it is the 
offence itself, provided the necessary intent is 
proved In order to render documents found in 
the possession of a party admissible against him 
as proof of their contents, it i« necessary to show 
that he has In some way identified himself or, m 
other words, has, by any act, spoeoh or writing 
manifested an acquaintance with, and knowledge 
of. the contents of all or any of them The rule 
would apply more strongly where some of the 
papers and letters were received, and others Writ 
ten, by the party against whom thoy are sought to 
be Used ft riffAt v Totham, 6 Cl * Fin 670 and 
Ranndra Kumar Chose v Emperor, I L R 37 
Cate 467, followed Lat.iT Chandra Ciuxda 
Chowdhvbv v Emperor (1911) 

I L R. 39 Cole 119 

7. — — Transfer ol territory to native 

State — Jurisdiction— Offence coramiffni in Rntuh 
India — Accused committed to Stations — Accused 
dmharged for want of junsdi'tum — 
Revision. Certain persona were charged with 
committing an offence at a plsee in British 
India and were committed to the Sessions Court of 
Mirzapur, the esse being subsequently transferred 
to the Sessions Court of Benares Before trial, 
however, the place where the offence had been 
committed became part of the newly constituted 
state of Benares held, that the Sessions Court, 
whether of Mirzapur or Benares, was not deprived 
of jurisdiction to dispose of the case which had been 
committed to It for trial. Inasmuch as at the time 
of the transfer to the state of Benares of the place 
where the alleged offence had been committed 


JURISDICTION OF CRIMINAL COURTS— 
Contd, 

the accused were In British Inin In custody in 
point of law. If not in fact, of a Court of competent 
jurisdiction Emperor v MitfaUr, / L J! 33 
AH 67$, followed. Ramodahr Gutdhan v lhoram 
Ko»/i, I l Jl J Lorn 3b7, distinguished 
Emverob r ium Aahe«ii S:\oa (1911) 

I. L. R. 34 All 118 

8. Conspiracy at Cambay, foreign 

territory — jurisdiction— f orgery — Abetmvt of 

forgery-— Abetment by conspiracy — Consequent 
forgery commit !<d in Brill <h India — Trial in 
British Jiuiia of tbe forcvjncr who contipircel to 
forge at Comioy and who mis in Coming it ten the 
forgery was committed in British India — In hern 
Venal (.ode (Act XLV of I860), w 3/, 100, 467 
Tho accused was a subject of the Cambay State 
Do lived there and traded with hi* business partner 
A lie conspired with A at Cambay and sent A 
to a professional forger at Uinteth (a place u» 
British India) with instructions to instigate tho 
latter to forge a valuable security To facilitate 
the forgery, the accused tint hu lhata book with A 
do pan»M){* rd A't xosljgai>no tho larger? was 
committed at Umreth Ou these fact*, the accused 
was charged, m a Court in British India, with the 
uffcnce of abetment of forgery under si 407 and 
109 of the Indian Penal Code The trying Judge 
referred to (he Ifigh Court the unction whether 
tbo accused, not being a British subject, wav 
amenaLle to the Jurisdiction of his Conrt •— Held, 
that the Court In British India had jurisdiction to 
tnr tho accused, for the accused’* offenco was not 
wholly completed within Cambay limits, but having 
been mitiated.there, was continued and completed 
within the British territory of Umreth Where 
* foreigner starts the tram of hi* crimo m foreign 
territory, and perfects and completes his offence 
within British limits, ho is triable by the British 
Court when found within its jurisdiction. 8 31 
Of the Indian Tenal Code provides not only for 
liability to punishment bnt also for subjection of a 
conspirator to tho jurisdiction ol a Court though 
ho conspires at a place beyond tli* jurisdiction. 
EwrEROa p CurotalaIj Badar (1912) 

I. L. R. 38 Bom. 524 

9. Order of discharge — By the 

High Court in i Is original criminal jurisdiction, 
if bar u> fresh proceedings — Criminal Procedure 
Code {Act V of ISOS), » 190 (e) — Nolle prosequi — 
Practice. An order of discharge does not operate 
as a bsr to fresh proceedings being taken before a 
competent Magistrate upon complaint or upon a 
police report, or under b. 190 (e) of tho Criminal 
Procedure Code. Mir Ahuxid !t ossein v Mahomed 
Aslan, I L.R 20 Calc 726, referred to Emperor 
v Sheikh Idoo (1312) . 1. L R. 40 Calc 72 

10 Complaint — Irregularity — Crimi- 

nal Procedure Code ( Act V of ISOS), ss 105, 476, 
632, 637 — Order for prosecution — Penal Code 
(Act Xt,V of 2550), * 211— False charge laut 
before the Police — Pallet Report — Judicial inquiry 
—Commitment to the Court of Session A convic- 
tion by the Court of Session cannot be set aside 
simply o n the ground of a defect in the initiation 
of tho proceedings in the commitment Court 
or on tbo ground of some irregularity in tho com- 
mitment of proceeding more especially when 
that point was not raised in the lower Court. 

8 632 of tho Criminal Procedure Codo wouli cure 
such a detect, Ilaibat Khan v Emperor, 1 L. R 
33 Calc 30, distinguished Abdul Rahman v. 
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JURISDICTION OF CRIMINAL COURTS— 

concW 

Emperor 1 C L J 371, and Queen Empress v 
A Morion and Maori esa Ah, I L- R 0 Bom. 288, 
refected to Recomiucu latum for prosecution 
by a Police olhcer under ■ 2 1 1 of I ho 1 cnal Code 
con <•» within the meaning of ll e word ‘ complaint 
si a«l m a. 195 of the Criminal Procedure Code 
aa that aectnn dearly conten plate* prosecution 
at the instance of Police officers. Dilax Fixoh r 
E'lrenon <19121 I L R 40 Calc 380 

IX Arrest ot an Indian subject 

in railway land in the Gwalior State — Coder 
a warrant issued by (be District Magistrate of 
Monlpemery for a mmertroditaMe estate com 
mi'tc-f i a British Indit — Government of India 
\ oil Ten/ oa Ao S31 1 B, dated Sth February 1307 
Pci i> loner was arrested at the Railway Station 

of a telegram sent by the District Magistrate ot 
M ntgnmcry in tha Punjab for an offence under 
a 101 Indian Penal Code allegod to hare boon 
committed in the Montgomery District. Hell, 
that the arrest was illegal i* It could Rot he aaid 
the* the (UeUoc Stale had reded to the British 
Ooreitiment Jurisdiction orer railway lands In 
wprcl of offences not committed In those lands 
in I hsvmg no connection with the railway adminn 
I rat on, regard bjing had to the woods in paragraph 
1 of the Koti8cation No, Ml I D of the 8th 
February 1907 lit hare ceded to the Dr t ah 
Government toll jwraA ctvon, ot all tl « juradwlton 
they had or the jurisdiction necessary for tho 
administration of Railways and of Civil and 
Criminal justice in connection therewith 
Muhammad Yusuf uilDinr Queen Emperess 1 E 
R 25 Calc. 20 OPR (Cr) 1337, (PC) followod. 
Ridba Kishex v CnOww I L. R l Lab 406 

JURISDICTION OF DISTRICT COURT 

See Gdabdiax hd Wards Act 189a 

I L R H Mid 39 
SS. 1" IS 17, 19 24 23. 

I L R. 40 Bom 800 
JURISDICTION OF HIQ1I COURT 

Set Aon A Tgxixcr Act, 1901 a 167 
L L. R. 42 AIL 83 
See EunTABtR Mobtoaoe 

I L R 38 Cale 824 
«fr ETTRADireoai I L R. 48 Calc 31 
I L R 38 Calo 347 
See Habeas Court's 

I I_ R 39 Cale 164 
Set Ifioa Cocar Ji risdictiox or 
See Hcftnr, serr ox 

HEM Bom 473 
Set Ixjtxctiox L R 38 Calc 405 
I L. R 42 AIL 98 




JURISDICTION OF HIGH COURT-ron/f 

j — . — Revision— Appeal wrongly foul 

before Collector instead of Lhstrut Judge — I’rornhirc 
by Deputy Collector under * 10 1 of the Rent 
litre, <cy dot — Cml l raced a re Ceric, how far 
governs Act X of M3— Act X of 1SS0, * 103— 

Cinl 1 rove lure Code ( X/l of Ml) • 310 A Tho 

High Court lixs j muliction to interfere with tha 
• nlcre of tho t ollcrtum ah 1 Deputy Collectors, 
Vet X of 18 j * Hum Mohvn Voo- 
xrnath Dai J IK R let X 23 

icntcil on Blyrub Ihuader thunder v 

Shamn Soonderee Debt i G H R Act X 68, 
t obi nd Cooinnr ( howlhry a kisti ( oomar Chow 
dkni 7 11 R ABl UeanuhwUah \ Xowah \ irun 
bidher \u cr f h khan Ilihulnr 10 IK R 311, 

Culadhur Chal'erire v % und Lall 31 outer )rr, 
12 IF R 106 breemvtl / \ M.ir Jan v Attar 
tMoMmlar 15 II R 118 \ilnans SiayA Deo v 
Taranuth M*trr,re 111 1 0,1 "35 referred 
to Mohait tiobimi Riw-ifiu/a Das r Lvkhu * 
Po.uii 11 C IV A 1 12 ispbunc 1 Tho jons 
Ilk-1 n ol the D p itv Colin tor under Act X of 
l8->9 being a limited one an I the jroiedarc un let 
a UjO f the snul Act not being strict! j fallowed, 
a Bale under a H/J roust be held to be ultra nrct 
DeanvtoolLih v ho, mb Vo tm 10 II R 311, 
referred to. Except upon points expressly jiro 
riled f r hv Act \ of IS39 the proocilure of th# 
Pevenue Courts must be governed by tho Civil 
Proecdure Colt. Tho ratio decidendi 1 1 Vifmons 
Smjt Deo v Tom m!«i Mulfrjt. I l R 0 Cale 
231 followed 1/onsh Chandra Chore v Anonia 
Chanm Patrei 2 C II \ 1"~ doubtcil fiMiresi 
A arm a human v Raghu Mohapntro, 1 l R 12 
Calc SO approveii. Radio Madhub Santra v 
Luthi Warn Roy Chomlhry I l R 21 Cole. 
4’8 and Matuwla RulUv Kae v Bhognban C* under 
Do* / l. ft 21 Cole. 514 discussed. Aaonsdro 
Rath Mnlhrt r Mathura Mohun Path 1 L R 
11 Cok 361 expl lined. Hare Krishna 3 fa halts 
T Bishnu Chandra Maharti t L It 35 (ole ~39 
Ram lexhan Singh v Beni Prasail Kumri 1 L. It. 
31 Calc. 25" and Miulho Prabish Singh y Murti 
ilanahar 1 f R S 111 406 referred to Where 
a Bale under bet X ol 18 >5 is impoached as ultra 
ind illegal or the sale is rightly sought tc 

Collector are Amenable to tl 
lion of tha High Court in e tl 
that the orcmal suit was tails 
and an appeal lay to tho Dul: 
to the Coil so tor before when 
in realty heard, does not ts 1 
ol tho High Court to interfere In 
Patoosi Mahabat 


(1911) 


I L R 38 Calc f 


Set8l 


irPkosxc 


Me wu Agent- 

Sen Scridcied Disrercrs Act (XIV or 
1874), a 7 X L. R 41 Bom 657 
— — — — in revision — 

See Crvn. PiocrntmE Code (1908) a 115 

I L. R 40 AIL 874 
Ste Rev, non LLE tl Cale 438 


■ Tow« to revise an order ol 
acquittal at the instance of a private party— 

— Decision on a point of local lurmhrt on and 
not on tho merits— Criminal Procedure Cate (Art 
F of im as 432 413 W-Pmetsc S. A3J (4) 
of the FViminsI Procedure Ccsle does not lwr the 
J uned ct on of the High Court to interfere v lh an 
order of acquittal on an appl cation made at tho 
instance of a private party Where the Appellate 
Court set as do a conviction anil sentence on tho 
ground that tho place of occurrence »u ouUtde 
the local limit* of the trying Magistrate** funs 
d dk>n, overlooking the provisions of & 61! of the 
Code the 11 jib Court act am lo tbo order of ao 
qmttal and directed a re hearing of the appeal. 
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JURISDICTION OF HIGH COURT— co*M 
What the Appellate Court has to find is whether, 
the offence, of which an accused is convicted 
has been made out, not with reference to anv 
dispute as to jurisdiction, but on the meats and 
■n accordance with the evidence. Kamiali 

SaRpAR V BaMA ClfARAN BlXATTACIIARJEE (1911) 

I. L. R 38 Calc. 786 

3 ' - — — — ■ Jurisdiction — 

High Court — Letter* Potent 2SS5 Ch 12 The 
plaintiff Company's predecessors in title, who 
held certain cosl lands known as Mouza Lodria in 
Manbhum under a permanent lease, granted an 
Underlease of a share thereof to S, and it was 
agreed that the boundary should be demarcated 
between the portion underleased and the jwrtion 
retained by the grantors, and that a burner of 
30 feet of coal should be maintained between 
portions of the Mouza, and that if either 
encroached uitlmi 13 feet of the boundary 
, bo should make good any Ion sustained 
by the other party No boundary was demarcated 
at the time The permanent lease of the said 
Jfoura was, subject to the said underlease to S, 
subsequently assigned to T and others, and there 
after the boundary was laid down and marked by 
the respective Agents of T and others, and of V 
and a plan showing the boundary was signed bv 
both parties Subsequent thereto T and others 
assigned their permanent lease of the mouza to 
the plaintiff company, and granted an underlease 
of bis share m the mouza to It L S, who granted 
an underlease of the same to the defendant who 
there carried on a colliery The plaint alleged 
that tho defendant had wrongfully cut into and 
removed portions of coal from the 30 feet of 
barrier and beyond it, that the trespass and 
conversion had taken place withm two veanr, 
and that the coal so removed had been sold and 
delivered to the plaintiff company under an agree 
ment to purchase the output of the defendants 
colliery, and claimed damages for the value of the 
coal so removed and damages caused bv the 
breach of contract in cutting through the barrier 
The defendant denied that he had earned away 
any coal from the 30 feet barrier, and stated that 
he had confined his operations well within the area 
underleased to him, and that the plaintiff company 
had never been in possession of the area from 
■which ho had earned awa\ coal — Held that tho 
suit, so far as it sought to recover damages for 
carrying away tho plaintiff company s coal, was 
founded ou a case of trespass quart clausum frejit, 
•which necessitated the title in respect of that coal 
being gone into and was therefore a suit for land 
Wltlun tbo meaning of Cl 12 of the charter Jtnj 
inohan Bo't v Last Indian Badicoy Company, 

10 B I B 211 distinguished That so far as the 
agreement not to cut into tho 30 feet of bamer 
■was concerned, there was no priority of contract 
or estate between tho i cfendant an 1 tho plaintiff 
company, and tho defendant was m t personally 

11 a bio on anv o! tho covenants m the underlease 
granted to S and that tho plaint did not disclose 
anv cause of action against tho d fondant based 
on tho agreement jJopka Colliery O' , Ld 
r Brew JiriiABi Bose I. Z>. B. 39 Calc 739 

4. — — “ Dwelling ’■ within the Juris- 

diction of the Court— Executor, liability of — 
lit pud tal ton of k ia—lrrculer and trust-* rtlmj tip 
adverse Idle to property dn pose l of ly mil — ii/oppcf— 
Jlemoval o/ trustee arid executor from office — Joint and 


JURISDICTION OF HIGH COURT— eonfd 
acquired property This was a suit on the Original 
Side of the High Court by three of the executors 
and trustees of a wdl against the fourth executor 
and trustee (who was the son of the testator) 
for the removal of the defendant from hia office and 
for administration of the estate by the Court 
Probate had been granted to the executors by the 
High Court at Madras and the assets realised under 
the grant h8d come into the possession of the 
defendant, who subsequently repudiated the will 
and alleging that the property of the testator 
was joint claimed in tins suit to be entitled to the 
estate by survivorships. The defendant was domt 
ciled and resided m the State of Mysore, but some 
months previously to the institution of the suit 
he left his house there in charge of a servant, 
and hired a house in Madras to which he brought 
ins wife and family, and apprenticed himself for 
a year to a vakil of the High Court with a view 
to become in due course enrolled as a vnltil himself. 
Ho was m Madras on 30th April, 1901, when the 
plaint was filed but left on 31at before the summons 
was acTved The first Court made a decree re- 
moving the defendant from fns office as executor 
and trustee winch was affirmed by the High Court, 
and both Courts decided that the cause of action 
arose partly within the jurisdiction of the Coart, 
and that the Court could therefore entertain the 
amt Held (affirming the decision of tho High 
Court), that tho defendant was at the time the 
suit was brought “ dwelling ” within the juriadic- 
turn withm cl 12 of tho Letters Patent of the High 
Court Held also, that no person who has accepted 
the position of a trustee and has acquired property 
in that capacity can be permitted to assert an 
adverse title on his own behalf until be has ob 
tamed a proper discharge from the trust with 
which he has clothed himself On tho question 
whether the property dealt with by tho will was 
joint or acquired, their Lordships of the Judicial 
Committee also agreed with the Courts below 
that on the evidence it was self acquired and that 
the testator therefore had power to dispose of it 
as ho bad done in the will Skinivasa MoortmV 
t Vessata Vaeaha AirsxuATt fl9tl) 

I. L R. 34 Mad 257 

5 Practice — Ciml Procedure 

Code (Act V of 1 90S), *115 O A XIII, r I— 
Withdrairal r>/ suit under O XXIII, r 1 — No! ice to 
the other suit, if necessary — Judicial order — Practice 
The High Court has power to set aside orders made 
under Order XXU I, r I, in the exercise of the 
powers vested in it bv a J15 of tho Code of Civil 
Procedure Kharda Coal Co v Durga Charan , 11 
G L J 45, J lahulla v Hemangiui, 11 C L J 
512, Bam hnshna v Nam Kirpanidh 9 AU. L J 
35 S, Umesh Chandra Palodht, s Bat 'ml Chandra 
Chattenrc, 15 C II' -V 600 Buratha Gunta v 
Thnrlapo/ii, 0 Hal L. T 204, refi rred to Though 
r 1 of O XMII of tho Code of Civil Procedure 
docs not specifically require that notice of an appli- 
cation under it must be given to the opposite party, 
still it is an elementary rule of universal application 
and founded upon the plainest principles of 
justice that a judicial order which may possibly 
affect or prejudice any party cannot be made 
unless ho has been afforded an opportumlv to be 
heard Afanl Singh v P. T. Christian, 11 C \Y. 

X 502, referred to. Penti Singh v Kishun Loll 
1 halur, / L. B 41 Calc 632, dissented from 
Rajiidba Lal Scr v Atal Beiubi 8cb (1910) 

I. L. R. 44 calc, 454 
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JURISDICTION OF SMALL CAUSE COURT— 

Could 

See Small Cache Court 3 
11 ■ 1 ■ — ■ Plaintiff deposited 

money with the Defendant for payment to Plain 
tiff’s creditor The Plaintiff’s case was that 
only a small portion of the money deposited was 

C id to the creditor and on his demanding the 
lance the Defendant agreed in the pie«ence of 
witnesses to ref and it which ho did not do The 
Plaintiff sued to recover tins balance — Held — 
That the acta alleged amounted to misappropria- 
tion and the cause of action was not baaed on the 
promise to make restitution and the amt was not 
tnaMo by the Court of Small Causes Cukra- 
xvnnrs p East StBAMAN 

25 C. W. N. 256 

JUROR.ll ’ 

— — ■ ' ■ ipeaktng to a person not a juror— 
See Verdict . I L. P.. 46 Calc. 207 


JURY— TRIAL BY. 

See Ckimtsal Pboczpvsb Coot — 

8 133 . . I. L. R. 37 AIL 26 

8.282 . . I. L R. 36 AIL 481 

as 307,418.423 I. L. R. 39 All. 348 
as 402(3), 537 I. L. R 33 All 385 
NearwEBENCR 

I. L. R. 42 Calc. 789 
See Tbial by Jijbv 

absence of proper charge to— 

See Criminal Procedure Code es 435 
439 

25 C. W. N. 309 


evidence how to he turnmed np — 

See Jury 

25 C W. N. 623 
— trial of question of forfeiture a* a 
preliminary issue — 

See Pardon 

I. L. R. 42 Calc. 856 

misdirection of — 

Set Accomplice * . 24 C. W. N 1^8 
See Practice . I. L. R. 40 Bom. 220 
•i to question as to the reasons 


lor verdict. 

See Verdict 


Jury 

I. L. R. 41 Calc. 621 

— verdict o! — 

See Dacoitt . . 15 C. W. N. 434 


— — Misdirection In the charge — Ome 

non to trir? certain facte to the notice of the jury 
nfurfiitj lie charge — f inf information — Ecidtehaty 
raise of — J vry, qnectiom r.g after i redid A f-cesioc" 
Judge is not justified in questioning the jury after 
they have given an unanimous verdict in respect 
of on# of the offences included in the charge ft 
i* a misdirection when tfco Judge asks th» 
jury to accept tl e statement in tl c first informs 
tion in J reference to the evidence in the cur 
II hero tic defence fa cross -o jamming a prosecn 
tlon witness asked whether two other men d d 
not lieat tha deveared and the accused tn bn 


JURY— TRIAL BY— conW 
written statement gave an account suggesting 
that he was not the culprit •~~Ueld, that it was 
misdirection for the Judgo to tell the jury that 
there was no suggest cn that any one other 
than the accused was the culprit IVhcre the 
charge to the jnrv ended alrnplJy with the 
statement “ no evidence adduced liv the de 
fence ’ — IIcU. that if the Judge thought it neces _ 
sary to put this fact so prominently to the jury, he 
was at least bound to qualify it by pointing out 
to the jury that the defence waa not bound to 
call any evidence, that they could rely upon the 
prosecution evidence as far aa it could help them 
and that they were entitled to the benefit of doubt, • 
and that the omission of these qualifying state- 
ments constituted a misdirection II hero the 
medical evidence shewed that the wound on tho 
neck of the deceased was directed downwards and 
inwards from the left to the right aide of the neck 
and it was proved that the accused was very much 
shorter than (he deceased — Held, that tho Judge 
ought to have drawn the attention of the jury to 
this fact and asked them to determine whether ifc 
was possible for the accused to have raised hia 
hands to a sufficient height to strike downwards at 
the deceased's neck U here tho Judge after point- 
mg ont to the jury the Sub Inspector • evidence 
that he found the accused and tho other villager* 
absconding, wound np by saying * under the 
circumstances, can the jury doubt, ete " Held, that 
this was a misdirection inasmuch as it was the duty 
of the Judge to te)J the jury that absconding ws» 
a matter which was equally consiaient with inno- 
cence as with guilt and that it could only bo con- 
sidered m connection with tho rest of the evidence 
and it was for the jury to attach any weight to rt 
which the rest of the ev idoncc enabled them to do, 
but that it was in itself a circumstance of no- 
weight AsyabShejkii v Emreror (1910) 

is c. w. n. m 

— — Misdirection to— Cotifees ion before milage 

eal, eh— Evidence Act (/ of JS7S) e 2/— Person nr 
authority — Indian Penal Code (Jet JC LI of ISC0), 
as 302/1 15. 3SS/II0 — Abetment of murder by 
poisoning and caueing hurt by incane of poison — 
Abtence of evidence at to amount of poison proposed 
to he administered Tlio accused wan charged under 
ss 302/116, and 328/116, Indian lens) Code, the 
case for tho prosecution Icing thst tbo accused 
suspecting an intrigue between ber husband and 
a certain woman gave a powder to a girl with 
instructions to give if to the woman Owing to 
the intervention of a relative of tho girl the powder 
was not given to the woman The accused asked 
the girl to giro her hack tho powder and the girl 
returned a portion of it On the matter getting 
about in the village a sa/uk was summoned iieforo 
whom the accused made a confession and produced 
the powder The rhemicat analyser * report waa 
that traces of white arsenic were found in the 
powder bnt It waa not disclosed how much arsenio 
was there It was found that the president and 
members of the to/u/i told the accused that if tho 
confessed t hcv v on hi compromise t) o mailer Tlio 
Sessions Judge iu charging tho Jurv said that tbo 
confession wss not madmiambte because tbo 
members of the eahth were not persons fn anti only 
and the accused waa not then charged with any 
offence Held, (hat tl o heas-ons Judge nils 
directed the jury in tho matter of the confession 
The president of a pusekayrf may bo a person in 
authority within tho meaning of s 24 of the Fvl- 
dencc Art, and to tell the jury that ho wa* not 
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JURY— TRIAL BY — ronU. 

Arrived at, tiro Inadmissible J}ut tho evidence 
of other persona as to tho same is receivable Otc-rn 
V II arbuilan, 1 BAP 32G, Strahr v Graham, 
4. it A ir 721, Burgess v Langley, & it A G 7 22, 
and Queen v Murphy L R ,2 p c 635, referred 
to The evidence oi a witness that he saw one 
Of the jurors put some pieces of crumpled up 
paper in his ufican, shake them up and take them 
out. is not sufficient to prove that the verdict 
vi as arrived at by casting lots Emperor v 
Harkcwar Barman Roy (1913) 

I. L. R. 40 Calc. 693 
Suggestion by tbe Judge oi an al- 
ternative aspect ol the case vat pvt foncard 
by th( prosecution or defence — Omission to point out 
to thejury, specifically, the nidence against tack ac 
tused nnd minute details — Crum not Procedure Code 
(Act 1 of ISOS) s» 297,303— R,ol,ng-" Uolence,' 
tiwanmg of — Peval Code ( -let IIP of I860), 
•« HO, 147 — Admissibility of evidence of a proceed- 
ing to keep the pence os port of the re t jester tt hero 
the common object alleged in the charge as framed 
was to take forcible possession of the complainant s 
land and hut and to assault hmi and others named, 
and the prosecution and defence each asserted 
exclusive possession sod an attack by tho opposite 
party • Held, that tho Judge was not wrong 
in asking tho jury to consider, as a third alternative 
an intermediate state of facts, tiz , that the com 
pis inant's party went to turn tho accused party 
ont of possession, was resisted and driven back, and 
that the latter then followed after they assautted 
the former Ban go. Madia v King Emperor, 
11C L J 270, Qusen v Solid Ah, 20 11 R. Cr 
6, and Wafadarhhan v Queen Empress, 1 L R 21 
Calc 055, distinguished The word “ violeneo ” 
in • 146 of the Penal Code Is not restricted to 
force used against persons onty, but extends also 
to force against inanimate ob] rets. The omission to 
point out to the jury, specifically, tho exact evidence 
against each accused, is not a misdirection when tho 
Judge hss discussed the whole of it and has told 
them to bo satisfied as to the guilt of, and to return 
an independent verdict against, each accused 
Eamartodiv Emperob (1912) 

I. L R. 40 Calc. 367 

Misdirection — Meld that emission of 

Judge to give direction on point of low arising ovt 
of the plea in defence amounts to a misdirection. 
When a verdict is quashed it ia In the d scretion of 
tbe High Court to order acquittal instead of 
retrial Abdel Rahim Mir » Tub Kivq Fuveror 
25 C. W. N 623 

- Misdirection— Civil 

Procedure Code, t 207 When material witnesses 
named in tho first information and the evidence 
were not examined at the trial and the Judge 
did not tell tho jury they could draw an inference 
nonfavourablo to the prosecution and also did 
not draw their attention to discrepancies in 
evidence given in chief and cross examination, the 
conviction and sentence passed on the accused 
were set aside Tenabam Mokdal v Tub Kimj- 
Empebob . . . . 25 C. W. N. 142 

' Held, that Judge was 

wrong in charging jury to the effect that if accused 
pleaded alibi ho was bound to prove the pica and 
tf he failed then that would arise a presumption 
against him King Emperor r T AErat leak 
Sheikh. 25 C W. N. 682 


JURY-TRIAL BY— con Id 

— Irregularity i nproerdurr 

and absence of proper charge When" evidence 
given by three police witnesses with preliminary 
enquiry was read over and treated as their examina- 
tion in chief and two witnesses whom Public 
Prosecutor declined to call were called as Court 
witnesses and cross-examined by both sides, the 
Court putting no question and there was no era 
mmation oi accused under s 342 of the Code of 
Criminal Procedure and tho heads of charge bon 
tamed no mdictation as to how the evidence waa 
summed up nor how the law of pnvato defence 
which won material was explained to the Jury 
Meld, that there were sufficient irregularities to- 
justify the setting asido of an acquittal Ganoa 
dii ar Goala v ItroisALD William Simon Reed 
25 C. W. N 609 
■ i Misdirection — Trial by 

Jury — Misdirection til charge to Jury — Questions 
of fact. Judges expression of opinion in dogmatic 
and unqualified terms — Material ei id cnce, omission 
to refer to—Condit oils j/rtredent to using certain 
evidence and drawing adverse inference against 
accused omission to point ont — Absconding not 
incompatible with innocence omission to point out 
— Re trial by a new Judge Where tho accused waa 
convicted under ss 304 328 of the Penal Code, 
for having administered arsenic mixed with sugar 
to two boys an 1 thereby caused the death of one 
and hurt to the other, and the Sessions Judge tn 
hia charge to tho jury expressed his own opinion 
on the evi lence m terms too dogmatio and un 
qualified, although he informed them that on 
questions of fact thc> were not hound by any 
opinion of bn and omitted to refer to some slate 
meats of one of tho two boys before the Commit 
ting Magistrate and before tho bessions Judge 
and did not warn the jury that before drawing 
inferences against tho occueed they must first bo 
satisfied that he knew of the presence of nrsenio 
In tbe sugar and that the evidence negatived tbe 
possibility of accident or mistake, and that before- 
using tho Chemical Examiner s report they must 
bo satisfied on tho cvidcnco that the substances 
examined were in fact what they were said to he, 
and in discussing tho question of accused s Absence 
from his village did not warn the Jury that even 
if they believed that ha absconded, absconding 
is not necessarily or invariably incompatible 
with innocence Held, that the charge to the 
jury was vitiated by misdirection The High 
Court set asido the conviction and sentence and 
ordered a retrial by a new Judge on the ground 
that tho trying Judgo had formed a strong Opinion 
on the case Ovel Mollah t The Kino Emperor 
(1913) . . 18 C. W. N. 180 

Jurymen, communication with by 

stranger and by Clerk of the Crown— 
Police Officer's presence near jury room—Communi 
cation of deliberation by jurymen before or after cast is 
over — Moiras corpus, uml of— Jurisdiction — Cnmt 
nal Procedure Code ( Act V of 150%), t 401— Letters 
Patent, 1365 els 25 and 26— Trial vitiation of— 
Practice Per Cunam It is highly undesirable- 
that a juror shoutd have any communication with 
any body who is not a juryman upon the subject, 
matter of the trial But the mere fact that one of 
them is addressed by a stranger, to whom ap- 
parently the juryman makes no reply or -whoso- 
remarks the juryman docs not took upon as 
worthy of considered on, cannot have the effect of 
invalidating a trill A rucro casual question (which 
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Held, that tha joint trial of the •muni on charts 
under n. 121, 121 A, 122 onl 123 of the PenilCodo 
was not bad for misjoinder of persons or charges 
K confession under s 164 of the Criminal Procedure 
Codo must be made either in the course of en in 
rest [gat ion under Chapter XIV or after it h vs erased 
anil before the commencement of tho inquiry or 
trial Tlia condition requiring tho confession to bo 
prior to tho commencement of the inquiry or trial 
is only imposed when tho invest ration has ceased, 
and not wh«n it is rnnda in the course of tho police 
investigation. 'Where a number of persons were 
arrested on the 1st May and tha confessions of 
toms of them were recorded on tho 4th and 5th, 
while others were bro ight m subsequently and their 
confessions taken while tho police investigation was 
then actually going on, and on tlm 17th an order 
under a 100 was obtained anil tho police report 
sent in, and ou tho next da) tho examination of 
tho prosecution witnesses begun — Hell that 
tho Magistrate did not taka cognizance under *. 
100 of the Code, nor did the inquiry commence 
on tho 4tb, and that the confessions were taken 
in the course of an investigation under Chapter 
XTV Tlio fact that tbo Magistrate who has taken 
the confessions, afterwards holds the inquiry, 
docs not, under » 16f, constitute tha recording 
of tho confessions an examination of the accused 
in tho course of It Bnd at its eommen-emont 
Empress v Anuntram Singh, 1 L R 5 Calc 051, 
and Empress v Yakub Khan, I L. R 5 AIL S5J, 
declared obsolete. Sat .Vacant Teuton v 
Emperor, 1 L. R 32 Calc, 1035, distinguished. 
S 104 includes confessions taken by a Magis 
trata who afterwards holds such inquiry or trial 
Empress v Anuntram Singh, I L. R 5 Cafe 95 1, 
and Reg y Eai Ralan, 10 Dam. II C 156 declared 
obsolete on the point. Ss. 151, 312 an! 301 
Of the Code are not exhaustive, and do not limit 
the generabty of a 21 of the Evidence Act os to the 
relevancy of admissions. Queen-Empress v Kara 
yen, {1393) Ralan Lai Vnrep Cr C 679, referred 
to The mere fact that a statement was elicited 
by a question docs not make it irrelevant as a 
confession under e. 151 of tho Criminal Procodure 
Code or a 29 of the Fvidence Act, though such 
fact may be material on tho question of its volun 
tar-mesa- Methods of proving handwriting dis 
cussed A document does not prove itself nor is an 
unproved signature proof of its having been writtea 
by the persons whose signature it purports to bear 
S 73 of the Evident* Act does not sanction 
the comparison of any two documents, but re 
quires, first, that tho standard writing shall bo 
adbntfeu'or proven’ to fie ifiatoft&e pursuit Ctr wihrar 
it is attributed , and secondly, that the disputed 
writing must itself purport to have been written 
by tho same person. A companion of handwriting 
is at «U times, as a mode of proof, hazardous and 
inconclusive and espee ally so when made by one 
not conversant with the subject and without 
guidance from the arguments of counsel and 
evidence of exports, Phoodst Bibee v Oomnd 
Chunder Roy, 22 IF R 212, referred to. The value 
of expert evidence of handwriting discussed. 
Reg. v Haney, 11 Cox C C 516 refereed to. To 
constitute an admission, the document need not be 
written by the party against whom It is used 
it is sufTcient if it is found in his possession and 
his conduct thereto creates an inference that he was 
aware of its contents and admitted their accuracy , 
but, unless this is dons, the document cannot bo 
used against him as proof of its contents, mat 


JURY— TRIAL BY—contJ 
conduct wouf I properly givo rise to such Inference 
depends on tho facts of each case The more fact 
of possession of letters is not of much value, unless 
it is shown that their contents were recognize 1 
an I ndopted by the replies elicited or the conduct 
imp red by them Tho expression 'leaser unr” 
in s. 121 of the Penal Code must be construed in 
its ordinary tense, an I a conspiracy to wage war, 
or tho collection of men, arm.) and ammunition 
for that purpose, is not waging war An agree 
ment botwren two or more persons to do all or any 
of the unlawf il acts mentioned n a 121A of the 
Pcnnl Code is an offence, an I the fact of tho p lrpose 
not being immediate is only material in connection 
with a 03. No proof is necessary of d root meet ng 
or combination, nor need tha persons be brought 
into each other* presence, but tho agreement 
may be inferred from circumstances raising a 
presumption of a common concerted plan to carry 
out the unlawful design. Vor is it necessary that 
all tho accused shouli have joined In the scheme 
from its inception. Eliciting n nwers from 
witnesses while under examination in chief or 
re-examination, by leading questions, deprecated 
Per CiRvocrr, J — Regard being had to the dcfioi 
tion of * proved " in s. 3 of tho Evidenco Act, 
“ moral conviction,” provided it is based exclu 
aircly on evidenco that Is admissible is not distm 
gmshable from “ legal proof Save whea an 
accused jiorson is being examined under s. 312 
of the Criminal Procedure Code, there is nothing to 
prevent a Magistrate from eliciting information 
from him by independent enquiry so long as the 
information is voluntarily given A statement 
by an accused to the polioe, whioh tolL against him 
but does not amount to an admission of guilt, 
is admissible m evidence Each case must be 
docided as it arises with reference to the question 
whether tho particular statement is or is not a 
confession. Q teen v Macdonald 10 B L. R 
App. 2 Empress v Dnhee Pershad. I L. R 0 Calc 
530, Queen v Amir Khan 9 D L. R 36, 72. and 
Emperor v Mahomed Ebrahim, 5 Bom. L R 312, 
referred to Queen v Rurrihale Ch infer Chose, 

I L R 1 Calc. 2V Queen-Empress v Mathews, 

I L R 10 Calc 1022 Queen Empress v Mehar 
Ah Mulhek I L. R 15 Calc 5 39 Imperartie v 
Pandhannath I L R. 6 Bam. 31, and Queen 
Empress v Ja •echaram I L R 19 Bom. 363, 
dismissed and distinguished, ftaniwntmg may, 
in add tion to the us ial methods, be proved by 
circumstantial evidence under s 67 of the Evidence 
Act, which proscribes no particular kind of proof 
Keel Kanlo Pandit v Juggobindhoo Chose, 12 
fS C it. ripp ftf MfrvtC Ai\ -r Mtbir jTudman, 
21 W R 423 aod IbdnUa Para v Cannibal / L.R. 

II Bom 691 referred to BiUtvDRA Kuhab 
Gross v Eupkror (1939) I L R 37 Calc 487 

— — Trial by, in Criminal case Onus of 

proof I n— Penal Cole {Id XLV of 1163) s 417— 
Receiving stolen property In a criminal ease the 
onus is ou tho prosecution to prove beyond reason 
able doubt the guilt of thd accused. That onus 
never changes. IVhere recent possession of stolen 
property by the prisoner is established, and ha 
offers an exjlanation which the jury thinks may 
bo reasonably true though they are not convinced 
that it is true, the prisoner is entitled to an acquittal 
because tha Crown in such a case hxs not d seharged 
the onus of proof that rested upon it. In a cose 
under s -411 Indian Penal Code, in charging a 
jury it should be pointed out that tha possession 
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See Rent . L L. R. 47 Calc. 133 
See Transfer of Property Act, b 105 
14 C. W. N 73 

con t lining false recitals— 

See i a b aj c ATrvo False Evidence 

I- L R. 48 Calc 880 
— — — ~ construction of — 

See Rent . 1. t. R. 47 Calc. 133 

— — — stipulation in — 

Set Illegal Cess 

I. L R. 45 Calc 259 
■ — — • -Stipulation to pay sami as raanuli 
lor the Idol- 

See Illegal Cess 

I. L. R 45 Calc 259 

■ — « " ' ■ - Kobnhyot, construct /on 

of — Rent, partly in money and partly in tin d — Fixed 
rent- — Evidentiary value of later documents between 
different parlies in conefruwiy an earlier one Where 
the terms of a document clearly point to the fact 
that the real is to be partly in money and partly 
In kind, the rent cannot be regarded fixed in 
amount, even though the Labuhyat is a tnolarran 
one, and in tho original deed the two items of rent 
in kind and rent in cash were lamped op and 
expressed as a consolidated monev rent An 
earber document cannot bo construed by reference 
to a later document which is not between the same 
parties. Ban ebwar Mckhebji t Ume.su Chandra 
Ciumubabti (1910) . 1 L. R 37 Calc 628 

— ■ 1 Lease — Landlord and 

Tenant — Kab diyat without pottnh tf conshh lee 
a hast — Transfer of Properly Act (/I of 18S2) 
ss 4, 105 and 107— Amending Act {III of 1885 ) 
s 3— Registration Jets {III of 7357), « 3, and 
{XVI of 1908), s 2(7) A registered Labuliynt 
signed by the lessee and accepted by the lessor is 
sufficient to constitute a lease within the moaning 
of s 107 of the Transfer of Property Act Aleam 
Ah v Durga Prasanna Roy CAovdhur i, 14 C L J 
614, referred to Rand Lai v Uanuman Dass 
l.L R 28 All 368 , Kashi (hr y Jogcndra Nath 
Chose, 1 L. R 27 All 136 , Sheo Karan Singh v 
Muharaia Parbhu A aram Singh, 1 L R 31 All 
276, Turol Sahib v Esuf Sahib, I L if 30 Mad 
323 A'ati Subbanadri v J/ulAu Rangayya I L 
R 32 Mad 533 d scussed Sayed Ajam Sahib v 
Madura Sree Me natch I Sundareswarar Dnastanam 
21 Mad L J 202, approved Nilmonitd Karkxr 
Y Rovl Das, 14 C It N 73 distinguished Rai 
KOnt Dassi c Mathura Mohan Dey (1912) 

I. L R 39 Calc. 1016 

■ fitipn/oliag to pay rent 

in fond, a money value being gictn f» the document — 
Landlord if may recover market inlut or the amount 
stated— Proof Mat amount was inserted for regts 
trot ion purposes or to fix stamp duly, if madmis 
siblt — Eitdenct Act (I of 1872) • 92 — Confiicl of 
decision Where a tenant executed a labuhyat 
promising to pay as rent Ps 4 in cash and 91 oris 
ot paddy as the landlord e share of the produce and 
ft was stipulated that ou tho tenant's failure to 
pay the said rent and share of paddy, the landlord 
would be competent to rcaliso the said rent and 
It*. 36 as price of the paddy Held, that on the 
tenant making default in paying tho landlord s 
share of the paddy tho Utter was not entitled to 
recover the market value of tho paddy at the 


KABULIYAT— contd 

time but only tho fixed amount of Rs 36 Per 
Chatters ee, J. — Contracts for payment of bhag 
paddy arc very common and it was bo J known 
that middle class people, specially of the bhadra 
logve class who cannot cultivate lands themselves. 
Jet out tbmr lands for getting paddy for tho con 
sumption of their family and in some cases the 
bhag paddy is the only means of subaistonco of the 
family A certain valno has to be fixed for the 
paddy in the kabulujat not only for tho ascertain 
ment of the registration fee, but also (and spo 
cialiy) for fixing tho stamp duty payable, though 
that ib not expressly stated in the Latruliyat A 
distinction may perhaps be drann between cases 
where there la no express stipulation to pay tha 
sum mentioned in the kabvliyat as tho value of the 
paddy in the event of ita non deliyeiy and where 
there is such a atipulation But even in the latter 
class of cages, it has been held upon a construction, 
of the contract in Borne cases that tha value men 
tionod wag the value of the paddy at the date of 
the contract or stated for purposes of registration, 
while a contrary view has been taken in some other 
cases. The view taken in AJer Morcle v Pro 
sunna Kutnar, ISC W A' 249 s c. 12 C L J 
649 {1910) and recent decisions, on , that it is not 
open to the Court to hold that the value of the 
paddy mentioned In the labuhyat is applicable on 
tho ground that it was so done for fixing the stamp 
duty or registration fee, aflects not only the cases 
where there is stipulation that the money value 
mentioned is to be paid on default but also where 
there is no such stipulation, and it is desirable that 
the question should be settled by a Full Bench. 
Guru Das Sen v Gobinda Chandra Siniia 

24 C. W. N. 85 

Contract of tenancy, 

whether labuhyat amounts to Where a tenant has 
been put into possession of laud on the strength 
of » labuhyat and bas paid rent at tho kabvliyat 
rates, tho labuhyat having been confirmed by the 
conduct of the parties must be deemed to have 
been adopted as a contract of tenancy Sheikh 
Kasim Alt v Sheikh Ahmad Ah 2 Pal L J. 40 

KACCE1 ADAT. 

Set Contract I. L R. 42 Bom. 224 
KADIM IS AMD AH. 

Qrantet of soil — infra 

duchon of summary settlement into the alienated 
ullage — Mirasdar holding lands in Me tillage loig 
before the alienation — lnamdar s right to enhance th* 
rent — Bombay Land Revenue Code {Bombay Act V) 
of 1310, s 2/7 A Kadim lnamdar who la a 
grantee not merely of the Government share of 
rent and land revenue but a grantee out and nut 
of soil in a village where a sun ey settlement has 
been introduced, is entitled to enhance the rent 
of the Mirasdar whose tenancy dates from a Wme 
prior to the grant 1 ‘akdc v Ramchakdka 
Oaskss (1917) . I t. R. 42 Bom. 112 

EAHBTS. 

See CrsTOM I L. R. 2 Bah. 170 
KAnn-LRASE. 

•See Bengal Tenancy Act 1885, h £0 
5 Fat L.J 2£7 
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KAUCHIAT TEMPLE. 

Sit I’lViR otl Tb*H9 OT ViotWSIT > 

L U E. 42 Calc. 453 


See IflVDC LAW-M*KiO*». 

Set Jlrvnp L*«— Joint Finn-f- 
See HiTdO f.iw— Mivoa. 

See IfiNDO Law — I' jiTtnn» 

I. L. R, 43 Calc. 459 

cl Hindu Joint tamlly— 


KAN0ANA5L 

— -- - ■ - levy of. legality ot — 

See HsTAtea Laud Act (Mad Act I Or 
1005), sa 4, 27, 73 and 1*3 

I. L R. 40 Had. 540 


roit again*! — 

See Ijhitatiot Act 1008, M 1O»Sd20 

£5 C. W. N. 358 


1008), ss 4, 27, 73 AND 1*3 KASBATlS. 

LI R. 40 Mad. 540 Ihttorp and Statue of 

haelaht in Cv>nrol— Ahwrda&od TotocArr’* Ji<< 
KAPIOM. {(!,m(K.y Aft VI 0/ 1*42)— Ohj«taC Tatvadar'e Jet 

S«M*umUw x LB 41 Had. 314 <flom4oy Act VI t>/ ItSSj-Bomtag ‘ ani Btnout 
Lute {Samba y Act V of 1ST »). *» «». 73— A'S«* 

KANTI HrtHRIACE 

lUuuoi . . 24 C. W. ff. 858 o/ H e» cfmmanf n/ ngt'* o/ jvrr. 

rviitf Hi Unurt — .Leant impfie* n a obltgatu>n to resete 
KANDHOO. Cl ted of Urn-OU.fal.cn to mce up Miumon 

.. jm, . « 

t L R 39 Ml 51, 58 „f (i,. Court* below) tli»t tho reapondent, tbe 
KARNAM descendant »1 a family ol Xanbatia who were in 

* „ , r . powenion of a village celled Cbarodi in tbe duitriet 

j — r <f., ,e *V*T~X d 0/t . O' Ahmnd»bad in Gujarat and the date ot the 

peAenanl to office atd impartible — eel>10n „f that dietrict by the I cub** to the 
and inam groaf effect of — I mo jorer n«s Pot iynin» Sntl||| Ooremmont. and whow prednreevors In 
eot applicable to Marina, the Karnam ol the tlt i, ^eld thereafter under Waaea from the Govern. 
*>U"Re occuple* hi* office not by henrditary or men , w|irrs )owe«« ol the Corcmmcnt 
family right but ** penwnal appointee, though In o( Bombay, bound lo give no. at tbe end of 

certain cMet that appointment *» primarily ever- eKb term ol leaac, poaietrion ot the village, and 

C..ed in favour oj a aut table perron wbo i. member , we „„ #f leg*)), entitled aa e«h lease terminated 

of * particular fam ly It follow, that land ap t0 bare a new laws granted m the la*t lcaseo ot 

purlenant to the . >fbro vo enjoyod .hoold continue repres-nUlIre, and therefore never acquired 

? * ** %Y T } ' permanent poeso-mon ol (he village. The only 

bo .mparLWe The enlranehtaement at the legal enloreoable right the Kanban, could have 
h.roarn f.noi >n tolN) neurebv the tram a* againat the Urltiah Government were theae and 


eonPmed to V h.. rerosnotative. and tho £ only , which that Government by agreement 
*' ,il 7 15 ’f «“™ *"d o. .« be or they night MJWt or l mp l,rd. or by legislation chow to confer 

th oh proper .i.bjcvt to thr peynwnt of quit noon ihrm Tbe relation in which tbev atood to 

rent ate and the rr»er»»lion of 
enure for the ben fit of the Joi- 


ejprew or Implied, or by legislation choiW to confer 
upon thrm Tbe relation is which they atood to 
then native aovrrelgn, and the cwndcration ol the 
oxHterlbe pature and extent of their rights before 
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XASBATIS — could. 

lease rested solely in tlieir discretion Tho inero 
repetition of act* of grace by the Government 
could not per sc create a legal right to tbor conti- 
nnance Pru/id facie a lease for a term does not 
impart any right to a renewal of on the contrary 
it pnn%4 facie implies that the leasee’* right to tho 
premises ends with the term Them was no analogy 
between holdings of the Grassias and tho Kasbatis , 
they and the llewasHea were clearly distinguish- 
able from the Kaabatis The Abmedabad Tnluij- 
dare Act (Bombay Act VI of 1802) did not apply 
to ICasbati lassoes They never were Ahmednbad 
Taluigdara In the true sense they did not loan 
their ancient rights of ownership of land Jiy taking 
leases as did the Grassiaa and therefore did not 
culler the injustice whioh the statute w»< designed 
to remedy. The effect ot as. 88 and 73 of the 
Bombay Land Revenue Code (Bombay Act V of 
1879) read with the Gujarat Taluqdars Act (Bom- 
bay Aot VI of 1888) is that a lessee whether a 
true Taluqdar. or a Thakur, Mowasaie, Kasbati. or 
Naik, is bound by tho terms of his lease one term 
of which is that lie shall only oooupy for the term 
of years for which a leaso for years is granted, 
and primd facie no longer Secretary or Stats 
for India v Bar Rajsai (1911) 

I. L. E. 33 Bom. 825 

KAZI. 

alienation ol inam land* granted lor 

Karl ssrvice 

See Bombat Revenue Jurisdiction 

Act. s 4 . I. L. R. 44 Bom. 120 

discretion ol— 

See MinoMEoan Law— Eroowment 

1. L. R. 43 Calc. 1035 

sanction by — 

Sec Wakv 3 I. L. R. 47 Calc. 592 

KAZIS ACT (XU OF 1880), 

•■ - SS. 2 and 4 — Kan not entitled to any 

•exclusive ngU to officiate as such. The appoint 
meat of a person as San under the Kan a Act 
(XII of 1890) does not confer on the appomteo 
any exclusive franchise or any exclusive right to 
perform the functions of his office Where there- 
fore, the plaintiff, a Kazi, appointed under the 
Act e isl the defend «nt to restrain him from 
oil's !ig at marriages, and for tho rooovery of 
sums o' money received by the latter as fees for 
nill.as performed by him Held that the suit 
must fail as the plaintiff had no right to restrain 
any person from discharging any of the functions 
of a Kail If ihxm-nxi Ts-ttub v Sa/ad Aimed. 
1 Bum. B^C If Apne , IS distinguished Sayai 
Ilashim Said v Buseinsha, I C R 13 Bam. 
420. Mira llohidin r. Atari Ifohrdm, 17 Had 
A J *21, BMwa v. Sytd amour alee. (M») 
V. IF, P..SDA 127. and Zeena'oollah Caere r. 
V freivMah. 1S15 6 Ben S D A. 11 referred to 
Subic TJmmar v Sudan Khan (1914) 

I L. R 37 Mid. 223 

u XETUBAH ” 

See Jswian Law, 

1. L. R. 40 Calc. 283 

XHAIRAT. 

See Bequest . I L. R 41 Bom 181 


KHADIANIS. 

See Mauammadans . 2 Pat. L. J. 103 
KHAKAR LAND. 

See Nov occupancy Raiyat 

I. L. R. 41 Calc. 237 

KHANA-DAMAD 

S e Custom . I. L R 41 Calc. 749 

KHANDE3II DISTRICT. 

See Pub bmption 1. L. R. 40 Bom. 358 
KHANQA ATTACHED TO DARGA. 

Sts JlinouEDAv Law — Endowment 

I. L R. 33 Bom 303 

K3ARACR-I-PANDAN. 

See JIauomedaji Law— Mabruoe 

I. L. R. 32 All. 410 


KHAS POSSESSION. 

See Under Raiyat . 23 C. W. N. 435 

salt lor— 

See Ciuwkidari Ctiakrai* Lauds 

I. L. R. 37 Calc. 57 


KHATEDAR. 

See Land Revenue Code (Bom Act V 
or 1879), a 74 

I. L. R. 41 Bom. 170 

inamd&r’* name entered as— 

See Land Revenue Codr (Bom Act V 
or 1879), ss 3 til) 217 

I. L R 34 Bom 688 

KHATIB INAM LANDS 

See Bombay Revenue Jurisdiction Act, 
1876 s4 I. L R. 44 Bom 130 


KHDD-KAST JOTES. 

— — — — Bowl Bandob ist Kabu 

liyat — Transfer of Property Act {IV of IS32), si 10, 
111 and U7—Fmdence Ac t {l of 187>), t 02- 
Proof of cus tom — Bengal Tenancy Aet {VIII of 
1231) s m A suit lies to oorreot an entry in a 
finally published record of rights. The fact that 
an application under a. 108 of Bengal Tenancy 
Aet was withdrawn does not bar the jurisdiction 
of the Civil Court to deal with the matter Tros 
lakya Nath Bur -v Marleol I L R 23 Calc. 23, 
Saihibiman Basra v Shsilih Eshahar 10 C W N 
630. followed Jogendra Nath Ray v Krishna 
Pramada Dam. I L. R 3't Calc. 1013 dissented 
from, a Utah SI.istT v. Kumar Kalanand Singh, 
HC |7 if 85/. Pandab Damn Das v Ananda 
Klein Chahrah-itt, It C IF N 307. referred to. 
With regard to Dowl kabul yets from the fact that 
the son* have been allowed to hold the tenancy, 
it doe* not follow that it f* heritable Nor from 
the fact that the landlord accepted the mortgage 
of the tenancy from the son* can it bo inferred that 
it is heritable It is necessary to look into the 
espreas terms regarding the tenancy as appearing 
in the kabnliyat The evidence of enstbro in rcs- 
peot of tenanc es is inadmissible where the custom 
allege 1 is contradictory to the terras of the written 
agre-ment Therefore, in an agreement where 
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KHOJAS — contJ 

bar during the trial bj exactly the attack be ought 
to Lave made on it directly and within the shorter 
period allowed by the law of limitation A cm We 
Article 127 of the Limitation Act does not appty 
to jrahomedana as such or to Khojaspnd Mernons 
•except where the property t* shown to have gone 
through ouo unimpaired descent and thereafter 
to havo been held by the aumvora as joint family 
; roperty Wasaxlruo r Anandrao, 6 Bom }t 
J’5, considered Seville also since no Khoja 
son can enforce a partition it follows that ho can 
not be a co sharer AhmedbAoy JMMot/ r 
4 aetuinbhoi / Ahmedbhoy I L R 13 Bon 631, 
and Jfan» Sarlaj Avar* v Ram Vcoraj Kuan, 
L R 15 I A 57, considered Jin AIaiiojizd t 
IUtu J after (1913) X L B 38 Bom 449 

- Settlement — Settlor him 

eel/ trustee — A o delivery of fiossession — Son bom 
after settlement — -Potter of settlor to revolt settle 
inept — Settlors intention not carried oil on my to 
settlor's death — Potcer of Court to aid defective 
execution — Suit by afitriorn son to s-l aside settle 
menl — Limitation Act ( IX of JOGS), S 10 — Resulting 
trust bacl to seUlor-~4dierse possession — Difference 
belieeen estoppel and res juhtaUt — 1 ahdity o/ u-akf 
contained in deed containing oiler gifts — Local 
usage cannot override ilahomedan Lair — Rcgtstra 
lion — 7w Major By an Indenture of settlement 
dated 7th Januarj, 1886, J P, a Khoja Maho- 
metan, purported to convey certain immoveable 
properties to trustees for the benefit of his family 
Tho trusts were In effect for J P for life and after 
his death, aubject to certain right* of residence and 
■maintenance, to pay the net income of tho trust 
properties to A' J/ for his life and in the event 
<which subsequently occurred) of tho death of A 
V without leaving male issue to divide the trust 
funds into ten equal parts to be held in favour of 
certain donees, four tenths being given to chanty 
The indenture also reserved to the settlor power 
to revoto or vary any of the trusts contained 
therein There was no surrender of the property 
iu /act to any one except J P himself in his 
<hnraCter as trustee for himself The donor how 
ever, opened an account in his boohs of this pro 
party as trust property On the 20th October 
1880, a second son, the plaintiff was born to J P, 
whereupon J P being desirous of providing for 
the second son desired to vary the terms of the 
deed of the 7th of January 188(1 and to resettle 
the same so that bis two sons should share equally 
A draft deed of declaration of new trusts was accord 
ingly prepared by J Be attorneys and on the 
21th of 7uly 1887 was finally settled and approved 
by J P An engrossment was Hereupon made 
and duly stamped but on taking the engrossment 
tof P for hia execution on jutv 29th it was found 
that owing to an error of tl e engross ng clerk 
several pages of it a ero missing Another engross 
inent was prepared forthwith but on the same dav 
before tho new engrossment was rea ly J P died 
The plaintiff thereupon brought » suit to have it 
declared -w hellicr or not tho deed of I8S6 was a 
valid deed and prayed that the defective execution 
of the second deed might bo added by tho Court 
and tha provisions of the said second deed declared 
to be valid Held, (t) That the plaintiff was not 
time-barred as against tho trustees from bringing 
tho action (tl) That however, restricted tl e gift 
w as in form tojP it was in effect a gift absolute to 
him for life, and that entirely Irrespective of the 
power of revocation- (m) That all tho gifts in the 


Jiff OJAS— con id 

trust settlement made contingent upon N If dying 
without issue were bad. (iv) That tho portion of 
the instrument which purported to create a wall 
in respect of four tenths of tho settled property 
was bad and void (v) That tho gift was bad for 
want of contemporaneous delivery of possession, 
(vi) That this was a case, if ever there was a case 
in which tho Courts might act upon those pnn 
ciples which have always guided the Courts of 
Equity in England and aid defective execution of 
a power, defective not through any fault on tho 
part of the person intending to execute It bat by 
reason of an act of God and that the unsigned 
deed ought to bo effectuated by tho Court to tho 
extent of making it binding on that conscience of 
tho trustees. Per Ccriam It is only m tho 
events of tho trusts of some of them being bad 
that tho question of limitation can arise. For if a 
trust deed m its entirety is good, then of oonrso 
effect must bo given to it irrespective of any qaes 
tion of lapse of time Where what purports to be 
a trust deed tnms out to have been entirely void 
and there fore not to have passed the legal estate, 
the position of those who took possession believing 
themselves to be trustees but not in raw real tins 
tees neeesannly assumes the character of poares 
s on by trespass and is therefore from its moeption 
in law adverse against alt the world. Where, 
however, the trust deed in itself is good and 
valid to tho extent of passing the legal eatate but 
the treats declared are m themselves wholly or 
partially bad then there is a resultant trust to 
the author of the trust and the possession of the 
trustees, whatever they might think of it and 
however they might intend to use it for the pur 
poso of carrying out the bad trusts, could not m 
law be adverse to tl e cestut-gue trust, that is to 
Bay the grantor IVidely different is the case of 
trustees who obtain the legal estate from the 
author of the trusts to apply the beneficial uses to 
specified objects -which m«y or may not be good. 
For then from the beginning there is always a 
relation between the author of the trusts and the 
trustees in whom confidence has been repaved 
and there w always the legal possibility at least of 
another relation coming into existence between 
them where owing to the failure of the declared 
trusts, there is a resultant trust back to the grantor 
who from that moment becomes in law the cestui 
qve trust of the trustees Where it was the mten 
tion that there should bo an ultimate trust m favour 
of the grantor it is usual to express that on the 
face of the deed. A deed so framed as upon its 
very face to provide for the springing back of the 
trust fund or a part of it in certain eventa to the 
author of the trust does create what is at once an 
express and resultant trust The current of 
authority seems to have set steadily against the 
extras on of a 10 of the Limitation Act to all 
cases of resultant implied or constructive trusts. 
Where the ultimate resultant trust which is to 
spring back to the settlor is consistent with the 
discharge of the declared trusts then it may, by 
loose use of language, bo «aiJ fo ho express on the 
face of the deed but when the extinction or failure 
of all the intended trusts is a condition precedent 
to tlie resultant trusta coming Into being, then the 
latter is clearly a true resultant trust and is not 
express and never can be express on the face of the 
deed The answer to the question — What is the 
true position when declared trusts failed and there 
u a resultant trust over to tho settlor or Ins heir* 
—is to be found in the very elementary proposi* 
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KHOTI SETTLEMENT ACT (BOM I Or 1SS0) 

— < onld 

8s 8 and 10 — «mfcl 

Aettrse fWttaaum of land agaimt (ht occupant— 
Eperi of other** possession again*! the. Aict— 
Ejectment by khot — \ot ce—lsintl RetenUe Cod* 
(Bow ict V of IS79) lectio* 81 An occupancy 
tenant of khoti land having died *n 18JS, tho 
do'rn lint who <* fti lit* remote relative took posses 
sion of tho land and licit It alvcrvciy A 

first cousin of tho (licensed relinquished tbs hold 

tag in favour of tie plaintiff khot m 1914 Tho 
plaintiff harms sued to recover po*wession of tho 
land — Held that tho d Icndant s adverse possos 
«tai against the heir of tho occupancy tenant only 
extinguished the latter a right to thi actual 
possession of the land and did not orcrato to an 
nihJlato tho occupancy tenants right which bo 
would transfer to tho plaintiff Nhot {Uld further, 
that tho defendant, on aaount of the resignation 
of tho rightful occupancy tenant could claim 
to ho a tenant under s 8 of the khoi < *c(tlo 
ment Act 1RS0 , and In tho absence of any specific 
agreement between himself and tho Khot ho should 
bo hot f to bo a yearly tenant iiabta to pay rent 
to tho Khot at tho rates prescribed, and that ho 
was accord. ngly entitled to the notieo prescribed 
in the case of yearly tenants un ler section 
84 of the Land Revenno Code 1879 Visitwtr 
BtnsAit c II* box Lxkcia (1020) 

I. L. R 45 Bom 1001 


St a Res Jcrr>ic at* 

If SID Bom 676 
I I S, 30 — Khoti Telshi A—l'esignatio * » 
of occupancy right*— 0 ramjet— Law* Jot a term of 
ytara — Expiration of tht lease — Suit la reco er pot 
ttmo*— Impeachment of plat tiff* title — t omenl 
Of l hols accessory for tras’fer — Resignation accom 
pauied by Co suteralioa — I arties »n pan del cto — 
Estoppel Tho defendant resigned his occupancy 
rights in a khoti tokslum to tho plaint ff who was 
one of tho Idiots fn tho year 1007 Synchronously 
with tl s resignation a hose for a term of Evo 
years was executed and the defendant attorned 
to tho pin nt ff in respect of tho lands Tho 
defendants resignation was accompanied by 
consideration After tho expiration of the term 
of tho lease the plaintiff sued to recover possession 
of tho lands and the defends it impugned tlo 
plaintiffs till Held dismissing tho suit for 
recovery of poBaoasiou that the foundation of tno 
ph nt S 9 fills in was jJJr^nJ, lint the real g 
nation and lease having been made at the samo 
time and having formed pa t of what was virtually 
ouo transaction ff the transfer which the resigns 
tion was held to amount to were tainted with any 
illegality as being in contravention of tho statute 
law, nam 1> tlo Khoti Settlement Act (Pom 
Act X of 1889) the lettng must go with ft that 
under s 9 of the sa 1 Act tho consent of tho U ots 
including tho pHuitlff was necessary to the validity 
of the transfer and it was not shown that such, 
consent had been ofata ne f that accordingly tbo 
conditions stated in a 0 being not compl ed with 
there was no transfer under that sccti n nor could 
tlio transaction bo regarded os a resignation under 
s 10 of the said Act bocauso it was accompanied 
by cons deration Held, further, that in tho case 
of » contract where both tho part es were in pan 


KHOTI SETTLEMENT ACT (BOM I Or 18S0) 

— eoaw 

-bs 8, 10 — contJ 

delicto the plaintiff was not entitled to estop the 
defendant from showing tl o ilhgahty of his title, 
nor was there any estoppel against any Act of 

1 arliaiucnt or in India against an Act of fhe Legis 

laturo BuBinilAJt Balkbisuna v iUnaji StuLA 

(1014) I L n 88 Bom 709 

— Occupancy tenants — 

J famfer 0 f occupancy nglls — 1 vsstiaion—I tqht of 
Ehot to forfeit occupancy right Defendants fit a 

2 to 0 were the occupancy tenants of tho plaintiff 
Khot. On Che I2tti January 1012, the rfolcniiarta 
sold their occupancy rights to tho defendant Ko i 
giving him possession ibo plaintiff having 6ocd 
lor a declaration that by transfer tho defendants 
had forfeited their occur ancy rights, and that 
therefore ho was entitlod to possession of tho 
property Held, dismissing tho suit that although 
the transfer to defendant No 1 was nail 
and void as against the Khot, tho defendants 
Nos 2 to o still remained his occupancy tenants 

3 «sa 6m Rama v bahharam Copal (ISOS) SO 
llom. 290, followed Daaiodaji Juoucnath v 
Vascdeo Pabashram (1019) 

IU 44 Bom 287 

t 20 — Entry in settlement register—. 
Occupancy tenant— l he fact of tenancy "of conctu 
ntcly trilled by the entry tho rule ot ovideneo 
laid down in *. 20 ot the Khoti Act that tho entry 
in the settlement register purporting to record 
the tact that tho interest ot any occupancy tenant 
is not transferable shall bo conclusive evidence 
cannot apply where according to a judgment 
inter paries tho person relying on U o Section is 
not an occujanoy tenant , lor tie fact of Ha 
tenancy of tbe individual is not conclusively 
settled by the entry Ciiixto IIauadev e JIai.a 
nrv Rauc iavdea (1918) 

I Ir R 43 Bom 5 65 

t 21 — Decision of the Recording 

Officer — hnaht/ — Mere t tr j in ret e *a ricords os 
occupant is nut such decision — stops of the section 
S 21 of the khoti Settlement Act, 1880 makes 
conclxisiycs certa n decisions cl tie Refolding 
Officer fhe n ere entry ot the name of soao 
articular person as Occupant is not such a 
ccision \\ 1 at are coi tern pis led as conclusive 
are decision as to IJ c class of tenure and as 
complicated rights of tho Khots Bi iva Ban, A 
to the v Bvnu Balslet (1916) 

I L R 43 Com 469 

ts 33 (e) 40 (a). Rules I in and 

Vin-Occsjvitcy tena t — he t j aynb t to the Her — • 
Appraitei t l order tie proctsion of r 1111 — 

A pi casement by the tenant J 4 III of tJ o r Ice 
framed m der s 40 (a) of tl e Khoti hettfercent 
Act (Com Act l of lbSO) is i ira tires, and under 
tho provision a of that rule the khot can recover 
from the occupancy tenant rent either on thO basis 
of appraisement made under tho provision of that 
rule or on the basis of appraisement made by the 
tenant himself The Court is precluded from 
arriving at what it considers (ho reasons We amount 
of rent by tho provision of the Mill rule YikaVA 
BaUCBIshka t SmtUM Jawakdai. (1912) 

ILK S7 Bom. 284 
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KHOTI TAKSHIM 


Am Know Act (Bon 1 ot 

1380) s’ 0 10 

1 L E 58 Bom 709 


KIDNAPPMO-tOTW 

Lrdl , V Ledic 1 L. X IS CaU. 413. tarred lo 
Borthwick « Ik nrmoeK (1913) 

I L R 41 Calc. 714 


KHOTI VILLAGE 

AM Bombay Avaftf ARD MmifM 
Act 1803 as °S 28, 37 38. 

I L R 38 Bom 290 

KHTO-KASBT 

5t« Brxoai TrUtcr Act 1885 
«. ISM") 5 Pat L I 87 

Set LiaoioaB and TffAttr 

I L. R 88 Calc 432 


KIDNAPPING A GIRL OUT OP BRITISH 
INDIA 

8m rsxAL Code (Act XLV or 1800) 
sa 300 300 90 

I L R 42 Bom 391 


KUXADARI ESTATE (ORISSA) 


KHTODAH IN ORISSA 

See Sarbararam Tincre. 

I L. R 43 Calc 378 


KJLLAJAT ESTATES (ORISSA) 

s t Rest I L. R 33 Calc 27S 


KIDNAPPING 


KINO 8 BENCH, COURT OP 


1 L R 42 All 148 


KINO 8 PREROGATIVE OP PARDON 


9 301,363 and 339 4 Pa' L J 74 

303 I L R. 37 Mai 307 

.300 I L R 84 All 340 

18 3W ASD 372. 

1 t B 87 All 624 

!S 3M AXD m 

I L. R 40 AIL 507 


KJTTIMA ADOPTION 

4e Bcrs tnx La 


KNOWLEDGE 

See Attestation 


' — — ■ — — — — ■ — * Neeiowl by lie rxrAhtr 

ef kr r chid from Ike e’.«ody of Ike fatkee after decree 
a u del rerthff cuetody lo k w t-~ ikeence of prayer 
• ' ifirnere ptt on for custody and of eubeeguent 
apphcol on I herejor — Er pa It deereo-Subm eeian 
*f decree to It gk Court for confrmat on — Order of 
tuelody part of Ike decree — T me of opera t on of 
order of cut ody~D voree Act (Tr of isrj) •» 17 
43 37 — Penal Cole ( At Jl V of 1660) e 363 
Whew tho pla nt In a d force >u t d d not coot* n 
• p raver for ruelo.lv of the ch lil and there »n 
no s ibseqnent appl eat on therefor by the husband 
but the Diatn t Judge passed an ere parte deerec 

t on, without not -e to the w fc to del rer her 
chid to tbe father amtaubro tied the decree to 
the H gh teourt for c ohrmat on and where tho 
lather a baequently obtained custo.lv of the 
chid but she took It away from h a hones, and 
-was chanted it tti h Inapp ng — B Id that the 
Julgea direrton aa to the custody of the chid 
ares not intended to be a a ad le er oi order under 
a- 43 of the D voice Act wh ch waa to take effect 
(mined ately but forned an integral pact of the 
lecree and did not operate till confirmat on by the 
H gh Court and that ahe had. therefore, com 
tr. tted no offence pun hable un kr the Penal Code 


K» Hott Law — AuSNatiov 

1 L. R 44 Calc 186 
ire PROBAT* I L R 42 Calc 4S0 

KNOWLEDGE AND INTENT 

See P*v*L OlDR (Act XLV or 18W) 

e. 8d I LS 38 Mad 479 

, » 30* I 1 R 40 AD. 880 


KOBALA 

See pAwocATrao Tajjt Doctrvfvr 

I LR 48 Calc. 911 

KOCBES 

Set Hindu Law (rvajHiTAitca) 

24 C W N 178 

KOIA CASTE 

Set Hindu Law— SIarbiadr. 

I L. R 37 Bom 295 
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-KONKANI HAHOMEDANS 

Sft Coxnucr . II H 42 Zorn 499 

'howl 

S>t Land Revenue Code (Bom \ of 

1871), s. 3. cu (19) 

I t R. 35 Bom, 462 


-KUDIVARAM 

Ste Lath Texcsb iv Manus. 

t R. 46 1 A 123 

‘ — acquisition of— 

Ste AUdras Estates Lard Act (I of 
1808), a. 8, (kxcef ) 

II R 38 Mad 843 

Ownership of— 

Set Civil, Cocrts 

I L. R 39 Mad 21 

■ right to — 

See Maos is Estates Land Act (I or 
180S), 8 8 (EtCCT ) 

I L R 33 Mad 603, 843 

sale of— 

Ste Limitation Act (IX o» 1008) s. 22 
I L R 38 Mad 837 


KULACHAR 

See B^itana Grant 


kulkarni vatan 

Ste Bombay Revenue Jurisdiction 
Act, 1876, B -I 

I L R 44 Bom 261 
See Limitation Act, 1908, s 20 

J L. R. 45 Bom 1207 
See Tensions Act (XXIII of 1871) 
8 4 I L R. 42 Bom 257 


KUMATJN 

— land tenure* of — 

See Civil Procedure Code (1908) a 
100 1 L R 36 An 256 


KUBIAUN RULES (1894) 

. - ... l 17 — " Final decree " — Cinl Fro 

red lire Code {1908) ». S (2) — Fromiitory tote 
It dihty of mater of no! disclosing name of pnn 
rival Iltld that tho defimdon of “ decree ' 
*9 given in a 2, cl (2) of tho Code of Civil Pro* 
cedure, (1908) cannot bo applied atnclly m Inter 
pretmj; (be term ‘ final decree' « ft Occam in 
the X motion Pules, which were frame*! in 1884 
11, U also, that where a person executes a pro- 


( 2264 ) 

KUMAUN RULES (1894 )— eon Id 
r. 17 — could 

missoty note without either before or at the time 
of execution thereof disclosing the fact that lie 
doc* so merely as an agent the executant is per 
sonally liable on tho note Sadasuh Janh Da » v 
Sir Kish tin Pershad, I L B 46 Calc 663, referred 
to NA«ro ullaii r Kenwab Anaku Sinoh 

I L R' 42 All 642 


KUNJPURA, STATE OF. 

■ ■ ■ , Succession to estates o} 

Punjab Rulin'/ Chiefs — Custom — Impartible estate — 
Primogeniture — Mahomedan law — Suit by junior 
members of Kan antra family for shares in estate — 
Zemtndari rights — Property appertaining to Chief 
ship vp to ISJ9 — Property ruhrtqucntly atrpu red 
The question m this case waa as to the rule of buo- 
cession apphcable to the Kuujpura State situate 
in tho Cis-Sutlej districts ot the Punjab. The 
riasat or raj, was founded by Najabat Khan, who 
in 1748 obtained a sanad from the Afghan Con 

J ueror, Ahmed Shah Abdall, granting him an here 
itary foyir of tho rSlapca of which he was then 
in possession which were declared to be revenuo- 
free, and held subject- to tho obligation of mam 
taming order in hia possessions. In 1849, how 
ever the British Government withdrew from the 
Cluef of Xtinjpura the civd and criminal jurmdic 
tion umlcr which he had been until then exercising 
quasi sovereign power II til, that it had been, 

established beyond doubt that the Kuujpura 
> state had ever since tho time of Najabat Khan, 
descended to a single heir who had been recognised 
aa the Chief of an impartible rnisat and that at 
tempt a by junior members of the family to obtain 
shares In it had invariably failed. The two 
instances relied on as showing the allotment of 
shares to junior members were, in their Lordships’ 
opinion, opposed to that contention , and no 
other evidence had been referred to suggesting 
that there had ever beeq a division of tho estate 
in accordance with Mahomedan Law The opi 
mon of the Board of Administration in 1852 that 
the ramindan rights fn the villages comprised fn 
the jagir were the subject of “ inheritance accord 
mg to tho Mahomedan law • and should be shared 
by all the members of tho family, became in 
effective, and was never acted upon in the course 
of the constant claims put forward by the junior 
members of tbe family to a si are in tbo estate , 
and later decisions on those claims laid down in 
explicit term* that the tatmndan rights belonged 
to the riasat With report! to the property ac 
quiretf alter fifty in whicft tfie Chief Court fiao" 
decided that the plaintiffs (younger brothers of the 
defendant who fad talen possession ol all the 
property as the cldert son) were bv the Maho 
medan law entitled to shares Util (reversing 
that decision) that there was nothing to show that 
tbe Government in withdrawing tho civil and 
criminal powers which tho Chiefs had exercised 
prior to 1819 intended to make any alteration In 
their status or to vary the rule which bad govornod 
the succession to the estate. Ibrahim An Khan 
p Muhammad AnsiNretAH Khan (1912) 

I L R 39 Calc 711 

KUZHIKANAM 

Ste ClSTOVARY Law 

I L R 41 Mai. U8 
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LABOURER 


— prosecution o!- 
S«* &Us>*m It*’ 
(Mao 1 or l»cj 


LACHES. 


Mils' Intact Act 
L.V. 39 Slid 889 


Sft HsmM fcuin Jott 

I. L. Jt 09 Dam 613 

Stt JCDICUL DOCHtTlO* 

4 Fat. L J. 381 


LAKHRAJ LAKD 

bn AaatissiiiT 

1 L. B. 43 Calc. 873 

SmUIO ACCCUITt'-N 

20 C W. If 1C28 
get L xnattox 1. L. R 58 Calc 463 


Aval’s 


UC VK 1203 


LAkllUAl LAE O— ceil/ 

the l rre ini] liotl l’l*l tin 1*11 1* WtJV llabld tfl f-t? 

10 nul IiiU lurthcr, list the (immIou 
I reru ilc I’aj-iim. A mi u (i 1 , 0 . Oner*! «n'l Haul* 
u»r rioiete *, *; ii Tl akhiat map* and at a l '•men t*. 
ot an) Udbvatiun 11 at tin- land* ant tiUni). tit 
vl re. riMctitiari ** i. JhlJ thm'ore, tu ihe 
itmro iA pout oi jiuntiit ol Trot at an; life 
that U.v Liiul* *eio / lira) antin'* j-att ot the 
m..l *****[* of acnnndari or Tiilnl JUntaiM* |*L 
CltOV. i I.VHY * 1U*0».IK* \)tu (1411) 

I. L. R. 4S CslC. 674 


alb***] h nJt 


! tiTnimdart e/ Itmlolnpu _ . 

iwu rrw»a« lltrrtie — team ra(<«, <J *{ jlf 
m— 1 iraaual «.rd. *.<■! ij rnoti, >J e mid 
xiutLd cpitijum Jiff XX } ‘1 non lUtd )— 
nail a— Iff XXXI cj lloHUed ). *<■/* *i 

a ol lief. XXV of Itw (Mad ), Ij *blcb 
run em id ccnrjinltrg jeitratjent wllirn r 1 1 of 

. ... . _ „ . „ 0 j V h 0 J!*i!„* Jim* 
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tAKEARDAR AND CO-SffAKEES. 

Set Agba Tenancy Act (II o» 1S01) — 

5- 150 . . 1 L. R 42 AH 311 

•*. 1C4 I t E. 87 AH. 585 

1. L. R. 43 All. £9 
s 1C6 . . I L R. 40 Ail 240 

s 194 I. R. K 34 A!1 98 

See Crvit, procroutt Cods (1908) 
0 II.* 2 . 1 L. R. 41 All 280 

3. " 1 ■■■ — Pctitrr of lumbar 

Jar — Lease of Umber bearing common land for the pur 
pose of cutting the timber and making charcoal Held 
that a laisbardar baa ordinarily no authority to 
grant leases t>f timber bearing common land of tho 
Village to les««cs for tho purpose of having the 
timber cat and converted into charcoal J»oan 
Nath Rrssab k Rcstam An (1910) 

I. L. R. 33 All 17 

2. — ■ — Sml for profit*— - 

Lambardar appointed after tome of the rent •« respect 
of icAieA the amt ten* brought had become due — 
Liability of lambardar A latnl ardar is not cs 
empted from liability In rpypcct of rents merely 
becaujo they may have become doe on a date 
poor to his appointment as lambardar , but ho 
would be liable to account for such rcnt« if he 
bad either actually received them or had obtained 
decrees for them 1! karat Imjc r 6 t*d Mtni.au. 
mad Mustafa Khan (1919) 

J L. R. 41 All. 316 

LAND. 

AcqUliltiOO pf — 

Set District Municipal Act (Pombay), 
s ICO . I. L. R. SC Lora. 47 

— agreement to sell, not creftmg any 

Interest therein— 

See Tb»n5«b or rno.rar.Ty Act (IV o> 
1882). s 54 . I. L. K. 39 Me 6. 462 

— meaning o! — 

See Land Acquit tiok Act 1894, a 3 

X. L E 45 Com 277 

• sale of- 

fice TnANsrrn os Duo «: rt v Act (I\ op 
1882), t VI (4) 

X Z> R. 39 Mad. CB7 

LAND ACQUISITION. 

fire Arraji J L. R. 39 Calc 393 
fifaEouBar C-ty ilcsrciFAirry Act 
U>SS, » 297 . I L. R. 45 I A. 125 

fieeloRi-EiTtr* 

I. L E. CS Pom. CS9 
fiesCtaxT 1 L. R. CC Ecm. 4S3 
See I.vM) Acqi i«-tiox Act 

Xt-rb diction cl B£*L Cctri to rt- 

vlew award ol Land Acquisition Collector — 
lot lector acting Htil’cr * It. if a “locrt and 
tatordirnf* to It e High Ccntl — lard Acquisition 
Judge, j-ai.tr* cf—Vifcearry—litcrlocr 'cry order* 
—iliy* (will ] outer to i ilerfctt tcilh inUilocctcrg 
order*— Land Ac-^uti on Act tl ot 1SS4). *4 9, 10. 
It. IS, 16 St. SO. SJ—lu s k lout. Art of J*0l. 

* 15— Cm! I r,*ti*r* f«,fe (4rf V of mb), • 115. 
O Xt.r IS Tie High Ccvrt luUBi>j».n*tiietfen to 
review an enter made by tie ColTeeier order « 11 
of the Land Acquisit cat Act •* the Oel'ettor Actir-g 
natter llil seelfan hi not a Ccwirf, tsrt oofv »<i * L rnt 


LAND ACQUISITION— cant! 
of the Government Dttrgci Da* Delhi v Queer 
Empress, 1 L 11 27 Calc S20, Ezra v Secretary 
of State. I L. F 30 Calc 3G ILL 32 
laic €05, referred to Administrator General of 
Bengal v 7 he Land Acquisition Collector, 12 
O IP A 241, Lakhroj Pam v Debt Pcrthad, 
12 C W S' 67S, A Wool Alt v. I errer, 23 IP. F. 
73, Ladmatcar Singh v The Chairman cf the 
Darhhanga Jlunicipnli/y, I L. P IS Calc 90 
/ li 17 I A 80, dia'mvuuhed Civil Courts are 
not powerless (o afford relief to a person aggrieved 
by proceedings taken in nominal compliance with 
statutory provisions Jtameevar Sirgh v Secrt 
'ary of State for India, I L It 34 Calc 470. referred 
to It is. however, doubtful how far and m what 
precise mode such relief can be claimed by the Sec- 
retary of Slate or a Corporation for whose benefit 
procecdinsa have been taken by tho Government 
under the Land Acquisition Act The oxpre'i cn 
any person interested ” in b 18 doe* not include 
the Secretary of State Attorney General \ 6 rent 
Western PniLcay Company, 4 Clr 1) 7S5 referred to. 
The Court of the Land Acquisition Judge is a Court 
of special jurisdiction, tho powers and duties of 
which nro defined by statatc, and it cannot bo 
legitimately invited to cscrci*o inherent powers and 
assume jurisdiction over matters not intended 1> 
tho Legislate re to he comprehended within th<* 
ecope of tho enquiry before It Shjamchunder 
11 or dr a) r Secretary of State for India, ILK 
35 Cole 625, CojesaVo fia*u v Secretary of State 
for India, 8 C L J 39, distinguished It wav 
never contemplated by tho statute to aotlionro the 
Land Acquisition Judge to renew the award of the 
Collector, to cancel it or to remit it to lnm to bo 
repast, modified or reduced Tho Court of the 
Land Acquisition Judgo is restricted to an examina 
tion of tho question which has been referred by the 
Collector for decision under ■ 18, and tho scope of 
tbo enquiry cannot be enlarged at the instance of 
parties who have not obtained or cannot obtain ant 
order of reference Promotha A ath Ultra v Jtakhnl 
Dae Atlly, 11 C /„ J 420, fallow cd An order for 
discovery tan bo made in a ca«o under the Land 
Acquisition Act, under O XI, T 12, Civil Procedure 
Code AiMen Chand v Joganralh Ireland, l /„ 

It IS AIL 133, referred to Wltn, lowever, tho 
right to dieeorerv In any form deprrds upon the 
determination of any issue or question in diqaite 
in a mnttir, or it i« desirable that autre issue or 
question of law or fact or mixed question of law 
and fact in dispute ilmM bo determined fret, tie 
question ot discovery pi*y In reserved till alt«r the 
i»*ue or question has been iVte'O ined fi Aye v 
SS Ci J< 717, * rimed to 7 in ihfl* 
Court Is not powtrhM to set matlrra rgl t wlen an 
interlocutor,} order las been made without juris 
diction or under such ci mini star re* ae are I belv 
to cense irreparcbl ) injure to ore of the |ii)}Snt« 
Cofind 2t,h «* lam v Amy* Idem Petr. 10 
C. I J 407, referred to. I KTT’sir 1'ltA ftm 
Navigation Co r ftmritr or bvaxE rttt 
Is w* (1010) . . . I. L. R. 28 Calc. 510 

j 15 C. W. It 87 


tiun Act (f cf 1S94). a . 

(nl— Cewjeraof »— li LelLrr a'r'snl »♦ inwt-t to 

srrituVii’ tomltr cation wore for rerrteory rer«ir» 
of deleter jrijrr\— Jetted r'io— ./fir'i r laid 
titdLaUd •*> an idol or to veheirts e'd c'artsllc 
purjN-srs » land Wtevgirg to tie thelnit or tr sto> 
wro ha* to power to »’ enate tl# «sno” withnv. 
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LAND ACQUISITION-*^ 
fore are Timber Held Landlord entitled to bait 
compensation for the trees in this case SIahaR ua 
S m lUstEanAR Siiron Bahadur v Bastoera 
Bivjii . . . . 6 Pot. L. J. 127 

Binding agreement can be made 

between parties fixing the amount ot compensa- 
tion— Before the Collector has made his aimed 
— Offer and acceptance by letter — Contract — Spceipe 
jrrlormance o / contract— Power of Municipal Com 
mi in oner— Powers of Director! of Joint stocL Com 
panic! — Collector — Airard — Indian Contract Act 

(IX of 1872), te 2 and 10— Land Acquisition Act 
</ of ISO I), is 6 (3) and (7). 11, IS, 25, 31, dS 
and 51 (2) — The City of Bombay Municipal Act 
(III of 18S8 ). M 61 (m), 61, CO, S7, 90, 91, 92} 
296 and 517— Specie relief— Declaration, form of 
In August 1918. the plaintiffs, Ibo Municipal 
Corporation for tbe City of Bombay, wishing to 
acquire certain property belonging to the defendant 
Company, for the purpose of widening a street, 
entered into negotiations with tbe defendants 
in order to arrive at the pneo the defendants 
would accept fpr their property. No agreement 
having been arrived at, tbe plaintiffs applied to 
the Government to acquire the property for 
them by proceedings under the Land Acquisition 
Act, Thereafter, on 12th July 1917, the defend 
ants reeumed negotiations with tho plaintiffs 
On 26th July 1917, tho usual notification was 
published in the Coiemmert Gautte On 12th 
September 1917, the Secretary of the defendant 
Company in pursuance of tho previous correspon 
dence between the parties and tho interviews 
of their respective engineers wrote to tho plaintiffs 
rngmeer — “The Company is willing to accept 
without prejudice the sum of Bs. 1,45,617 ineluiuie 
of 15 per cent for compulsory acquisition. Tbe 
amount will bo subject to deductions of the capi 
tabued dues to tbe Collector and o! the easements 
of the neighbouring properties if any The Mid 
letter was placed by the plaintiffs’ engineer before 
tho Municipal Commissioner who endorsod on it 
lus approval of the acceptance of lhe ° Hec . 
the 14th September 1917, at a meeting before 
the Deputy Collector who held inquiry under tho 
Land Acquisition Act, the plaintiffs solicitor 
produced the letter of 12th Septembcr im 
The defendants’ engineer stated at tho meeting 
that the term "without prejudice’ in their letter 
hsd no longer any force as the Municipality had 
accepted the proposal of the defendants. There 
upon, the Deputy Collector recorded ‘he agree 
ment between the parties and adjourned the 
inquiry to determme the claims of « 

adjoining premises to easements of light and air 
On the 22nd September 1017, tho Directors of the 
Company passed a resolution approving of tbe 
letter of 12th September 1917, and noting that 
the said letter conveyed the acceptance of the 
plaintiffs’ offer by the 6c f re, ';'7, on t , be V/ lit 
Company On 23rd October 1917, the defendants 
tbrough^their aohcitors Intimated to the plamuffs 
engineer that they had w.thdrawn tbe offer made 
by them on the 12th September 1917. The 
plaintiffs’ solicitors replied that there “ 

definite agreement concluded between the parties 
and that the defendants were not entitled to 
resile from *he name. At an adjourned meeting 
before tbe Ct Hector held on 
the defendants made a formal claim of Its 6.71 6W 
„ wmsat.on and the proceedings were ad 
“nroM by the Collector The plaintiffs, there 


LAND ACQUISITION — eontJ 
upon, sued for a declaration (1) that there was a 
contract binding on the defendants in terms of 
tbe letter of the I2th September 1917, which had 
been accepted by tho plaintiffs, (2) that tho 
defendants wero not entitled to claim in tho 
proceedings before the Collector any sum for 
compensation other than or beyond Its 1,45,617 
and (3) that if Collector awarded more the excess 
belonged to the plaintiffs. The plaintiffs also claimed 
them in question accordingly The defendant 
contended that their letter was not on offer but 
an invitation or m tbe alternative thst the agree 
ment was void for want of mutuality or was 
made without authority or that Government could 
withdraw under a 48 of tbe Act Held tliat the 
letter was on offer and not a mere Invitation and 
that the offer and the acceptance thereof had 
been mado by the duly authorised agents of the 
defendants and the plaintiffs, respectively Held, 
further, that tho offer and acceptance amounted 
to an agreement definitely fixing the compensation 
as between the parties themselves whatever annr 
may bo ultimately awarded by the Collector and 
with an obligation on either party to refund any 
excess or make good any deficiency as the case 
might be and that this agreement was a “ contract ” 
within tbe meaning of as. 2 and 10 of the Indian 
Contract Act, which was capable of being speci 
fically enforced against the defendants. Held, 
also that tho agreement was not wanting in mutu 
ality nor rendered nugatory as between the parties 
merely because power of withdrawal was reserved 
to tho Government under s. 48 of tho Land Aoqm 
sition Act The dicta of Bowen L. J m The 
Moorcock ( 18S9 ) It P D 61 at p 68, referred to 
Fort Press Co, Ltd r The Muwicitai. Cob 
T 0RAT1ON ov THE CnT OR BOMBAY (1919) 

I L. B. 44 Bom 797 
Application by owner lor aban- 
donment ol acquisition in consideration ot 
special payment — A pphcation — Sired tcheme — Sub- 
mutton of tcheme to Government for sanction — 
Building titet not demarcated— Scheme ultra vires 
— Calcutta Improvement Act (Deny V of 1911), 
tt 39, it and 78 There is nothing in the Calcutta 
Improvement Act which eomjiels the Trust to 
delineate on tho plan the building sites before 
the scheme is submitted to Government for sane 
tion. The owner of certain premises made an 
application to tho Board of Trustees for tho Im 
provement of Calcutta, under s 78 of the Calcutta 
Improvement Act, for the abandonment of acqui 
sition in consideration ol special payment. Such 
application was subsequently rejected by the 
Board, inasmuch as the disputed property was 
too small to form an independent building sito 
on a 100 feet mam thoroughfare and would not 
fit in with the lay out l/'lt, that tho Board 
came to the conclusion bond fide, and as there was 
no evidence to show that tho land was not required 
for the execution of tho scheme witbin the meaning 
of eub a (I) of a 79. there was no basis for the 
application to the Trustees, nor was there any 
ground for complaint in tho suit, for the fact that 
they made enquiries nod a aub-a (J) of a 78 
did not entitlo them ultimately to reject the appli- 
cation on tho ground that it did not como within 
aub a (/) of that section Bcvra BetURt 8tv r 
Trustees too the IsreRovEsirvc or Calcutta 
( 1920) . . . . 1. L. It 47 CaJe. 604 

Recoupment— Calcutta Improve- 
ment Act (Been V of 1911), ss 12 (a). 7 8-49 (2), 




( 2365 ) 


DIGEST OF CASES. 


( ZtCfJ ) 


LAND ACQUISmON-ron/J 
imn ent was armed at between the Sfomeipably 
aod plaintiff No. 2 thereby in cow fetation of 
the plaintiff No 2 nctc-tin* »n/#r alia. not to 
tlaira from the Miinioipal Corporation tho com- 
pensation payable to himself and to pay tho 
portion of compensation payablo to two other 
cKimanti tho Slnnicipabtr acreed to convey to 
him the toskIuo of tho land acquired from hint 
after retaining tho portion necessary for the 
purpose of widcninR'tlio street, and to pvo in 
addition a certain strip of land which the Munici. 
pality were to get under an arrangement with a 
third party. The Collector thereupon published 
his award. Soon after, tho Collector a burvevor 
wrote to the Acquisition Officer of tho Municipality 
that plaintiff No. 2 had handed over to him charge 
of hu properties ; and he farther sent along with 
the letter a charge receipt for the properties and 
the same was signed by tho Surveyor and tho 
Acquisition Officer whfrebv it was recorded that 
they had respectively handed over and taken charge 
of tho said properties. Tho Municipality there- 
after served on 23rd December 1919 notices on 
tho various defendant* in tbe suits to vacate the 
premises In their occupation by the 3 1st December 
1919 awl on defendants* refusal to vacate filed 
suits against them in ejectment. Util, that 
under s. 16 of the Land Acquisition Act when 
the Collector made tho award he could taka 
possession of tho land which thereupon vested 
absolutely in the Government free from all <n- 
cumbrancea i that tho acquisition and the josultiog 
vesting were equally effective and complete in 
the ease of acquisition undertaken by Government 
on tho app' cation of tho Municipal Commissioner 
under a. 91 of tho City of Bombay Municipal Act 
which pro lanto modified tho provisions of tho 
Land Acquisition Act ao as to vest the property 
fn tho Corporation instead of in tho Ooyernmeo 
on tho payment of compensation awarded , ana 
that no transfer from Government to the Corpora- 
tion was needed. Util, further, that the Pulsions 
of a. 31 of the Land Acquisition Act did not app iy 
m tho case of acquisitions made by v.rtueof 
tbo provisions of s 91 of the City of Bombay 
Municipal Act and pavmen* of tho compcosa 
amount by tho Commissioner was enough, tt . 
also, that in tho ease of acquisitions under a. .yi 
of the City of Bombay Municipal Act. 

Of possession by the Collector and his handing 
over the same to the Mumciuahty was not neces 
•wry inasmuch os the property vested dwvCT'y 
In the Corporation without the intervention ot tne 

Government or the Collector and the Corpora t'o 
became entided to tako possession, and to»t 
actual possession was required, the same waa gi 
by the Collector to tbo Municipality «* evidenced 
by the signing ot tbe charge receipt Held • 

<l) that the general provisions of the Ke 
wald not be held by implication to repeal 

override particular and special « c t 

the Land Acquisition Act and tbo Stumc.pal Ac^ 
foasmuch aa the whole object of each »n '’I bbo 
“*a* to get the land immediately for useful pubne 
Purposes and it would be the 

to lay down that the public body ac T“ ”“^ IOD> 
laud was not entitled to immediate P . , t j, 0 
and (2) that assuming the Rent Act *PP j 
premisw were required by tbe Municipal! V ** 
a satisfactory causa m order 
carry out the whole scheme and to fu *" 
■obligation under the agre«nent w«th plamuu 
No. 2 Dalis v. Shephered (IS75) 1 Fx 


LAND ACQUISITION— eonW 
of p 78 followed Util, further, that on the 
compulsory acquisition of the premises, tho leaso 
of D terminated an! that on such determination 
the monthly tenancies of the defendants as under- 
lessees of D also came to an end with the result 
that the defendants thereafter remained ori the 
premises merely vs tenants on aufferance an 1 wrre 
not entitled to a month a notice. Pea Setalvad, 

J 8 290 of thn Citv of Bombay Municipal Act 

expressly empowers tho Municipality to acquire 
in addition to the land actually required for 
wi Inning any public atrect all auch land and 
buildings outsido the intended regular tine of 
such street as it shall deem expedient and to sell 
auch additional land Tub Municipal Commis 
si ox eh roa tub Crry or Bombay v M Damodar 
Brothers (1920) . L L. R. 45 Bom. 725 

LAND ACQUISITION ACT (I OF 1804). 

See Appeal to Privy Cor--.cn 

I. L R. 40 Calc. 21 
See Bombay City Municipal Act (Bom 
Act lit or 1888, as amended by 
Bom Act Y op 1905) as 297, 
299, 301 I. L. R. 42 Bom. 482 

See Interest I. L. R 35 Bom. 255 

See Limitation Act, 1908 J5cn I, Arts. 

120, 132, 141 and 144 3 Pat L. J. 522 
See Madras Estates Laud Act (1 ov 
1908), 6 6, SUB 8 (6) AND R. 8 

I. L. R 39 Mad 844 
Set Railway Company 

L L R 43 1 A 310 
See Railways Act (IX op 1890 as 
AMENDED BY ACT It Or 1890), fl 7 

I L. R. 41 Bom. 291 

sward, whether a dec*ee — 

See Letters Patent cls IS, 30 

I. L. R. 41 Mad 043 
proceedings under— 


1 Compensation — Valuation of 

rceCientml property- Element, to be considered— 
Evidence before Atyuuilion OfTeer— Practice Tho 
income of a property whether actual or imagmaiy 
ja no doubt one of the recognised starting points 
for a valuation, but it is a mistake! to think that 
it is the only clement to bo taken into consider 
ation In the ease of residential property, to 
endeavour to arrive at the market value solely, on 
the basis of an hypothetical rent may work grave 
imustice to the owner There are commodities 
which mav possess a value In the market not for 
the reuwn they give on capital Invested but fortho 
advantages and enjoyment which aecme from 
their possession Residential property, fa th* 

eonse of property which a Pf c ' 1 *‘f r .'”* , !®L 0 j. t „ 
quire for his own residence fs si ... 

The first question to determine is whether there ie 

. ckm-nt *"d •> 

coat is the most important element for consi ier 
atTon It is the duty of legal practitioners attend- 
ing before the Acquisition Jii 

■r™? STiSsS 1 

matter of Land Aeoctsmov ACT In the 
l *JZ AND SuKHAvaw (f*K») 

mater I L R 34 Bom. 488 
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LAND ACQUISITION ACT (I OF 1894>-eo«W 
m3 to their interest" The proper way ol valuing 
lands with occupancy rights is to ascertain what 
would be their market value if they were put 
to the most lucrative use, having regard to their 
condition, end when thev are acquired fur build 
mg purposes, they ou^ht to be valued as building 
sites and not merely as wet lands , the fact that 
neither the landlord nor the tenant can. utilize 
the lands for budding purposes without the con 
currenco of tho other, does not mako any differ 
cnee Collector of Belgaum v Bktma Bao, IS 
Bom L It 657 , and Collector of Dacca v //or* 
Dai Bijsah, 14 I C 163, followed Baja of Pitha 
fffr The Bite me Dtnaonol Officer, Cocanada, 
Appeals Noa 271 and 372 of 1910 (nnreportod), 
dissented from Raja or PrrrAnnuM v Tub 
Revenue Divbioyai. Omcu Cooavads (1919) 

I L. R 42 Mad 644 

9 - i i. ■ i. '■ — Compensation — 

The Government acquired certain land con 
taming gravel and latente, for the gravel for 
which it had been paying the owner at the rate 
of sue annas per hundred feet Compensation was 
assessed on the basis of the average income which 
had actually been obtained by the owner from 
lands of this description On objection that the 
compensation should have been based upon tho 
value of tho entire quantity of gravel and laterite 
contained in the land at the rate ol six annas 
per hundred cubio feet, held, that the basis upon 
which compensation had been assessed was correct 
Rhubab NaeaTav Chandra Dnnt Narewdka t 
Tub Collector . 2 Pat L J. 147 

19 ■ Acquisition of 

w« f for querryinq — Principle of comptiwalion — 
Volte of proipeetne grattL When a piece of land 
is compulsorily acquired for quarrying purposes. 
Its special adaptability for quarrying it an element 
for consideration in fixing the amount of compen 
Mtion, in apito of the (act that no one but the local 
authority for winch the acquisition was made, 
ever made any domand for the land as a quarry, 
and It Is not right to award compensation for It 
only as cultnablo land Daya Khutal v Ismtant 
Collector, Surat (101 1) t L R 33 Bom 37. followed 
Ju" linont of Moultov, L. J , in In re Lucas and 
Chesterfield Gal and Water Board [1000] 1KB 
10 at 30, 31, distinguished. Tho amount of com 
pensatlou to be awarded is the present value of 
»U the gravel that might he expected to be realized 
in the future Raoiicvatha Row c Secretary 
or State job Ivnu (1921) 

I U R 44 Nad. 264 

— * — s 3(a) — 

— Vtr Ciiaxdavabkab 

J To noq lire land is not necessarily the same, 
thmgns to pureha*e the r ght of the fee simple 
in It but means tho purchase of such Interests as 
dog the right of Go\emroent to use it for any 
purpose they hko Tits Loyrrvmevt or Bombay 
*> heuTAunAMretiAi I L- R 34 Bom 616 

— • — — “ Lards' mean. 

‘*0 of— BuHejilow fi emtonmenl UmiU — Com 
putsorif orjiiAdloit— Comjwaaafmo for buitdtng 
awarded to clamant and for land awarded to Oot 
ernmeni oh the footing that if belonged to teonrnment 
-—Jurisdiction— tppral by etliwisf to recoctr eom- 
ptmat ion for land — tppentwnment of eoenpentalwn 
between eirinwrt mw Cormimsaf— I a7.atie» of 


LAND ACQUISITION ACT (I OF 1894)— ronW, 

s. 3 (a) — contd 

claim — Ad valorem Court fa on nemo of appeal — 
Court Bees lei ( VII of 1570), s 8 The claimant 
owned ft bungalow which stood within the limits 
of Ahmedabnd cantonment. Tho Government 
having acquired the bungalow under the Land 
Acquisition Act, tho claimant was awarded Rs 4,600 
as compensation for the superstructure of the 
buDgalow , and Rs 18 034 were awarded to 
Government as compensation for the land on the 
footing that tho land being within cantonment 
limits belongs 1 to Government The claimant 
appealed to tho High Court contending first that 
the superstructure was undervalued and secondly 
that he was entitled to the full compensation for 
land also inasmuch as under the provisions of the 
Land Acquisition Act the Court had no jurisdiction 
to try any question of title or apportionment 
between tbe claimant and Government The 
memorandum of appeal bore a Court feo stamp 
of Rs 2 only, as tho claim in appeal was treated 
ax one of apportionment of compensation between, 
the claimant and Government A preliminary 
point having been raised whether the memorandum 
of appeal was properly stamped — Held, by Shah 
and Uajward JJ , that tho memorandum of appeal 
should bear Court fee stamp ad valorem on the 
value of the land claimed, since what was styled 
as apportionment was really the determination 
of tbe amount payable by Government to claimant 
for tho land On the question, whether procceihngs 
under tho Land Acquisition Act were proper to 
determine compensation when the land was 
claimed b\ Government — Held bv Shah and 
Crump 33 that in a proceeding under the Land 
Acquisition Act it is competent to tho Court to 
ftdjndnate on any question of title to tho land 
acquired or to apportion the amount of compon 
nation for it as between tho claimant and Govern 
nient Tie Government of Bomba j v Feu fait 
Salebai (1000) 31 Bom 618 approved Per 
Siuir 3 — Under tho Land Acquisition Act, 
what is acquired u tho land which irtoludes all 
that is stated In clause (<i) of a 3 ol tho Land 
Acquisition Act But in tho oaso of »nv land 
with superstructure thereon in which either tho 
Government have an admitted interest or wherein 
that interest is a matter of dispute between ft 
claimant interested in tho property and the Covem 
ment it is open to tho Government to acquire 
that property, under tho het When it cornea 
to a question of determining the market salie of 
the property acquire I and (ho ram payable as 
CO npensatKm for tho property acquired io the 
person having a limited interest m tl o property 
■t is open to the Court to detern mo what sum is 
really pajal le to the limited owner The question 
of title in such proccethn-i is really incidental to 
tho question of tho determination of tho market 
value of the interest of tho flslrannt in tho land 
acquired Maxoalbas GiBDnsnrus p TriR Assis 
TAiT ColI eototi or Pratt AirVKi »*«P (1920) 

I LR 45 Bom 277 

ts S (b) 11, and 31 (I) snd (2)— 

CoutperootioH mo tea deposited «» Court under 
< 3/ (S}—ClanH of Government la deduct poundage 
and feet paid by Oorernr e nl on inch deposit out of 
the moneys deposited — l erson Intemted i» compel* 
tohon-notry* — Compensation money Imr to It 
apportioned among Government snug) t under 
the Land Acquisition Act (I of Ib'M) to acquire 
» piece of land vested in the City of Bombay fra- 
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LAND ACQUISITION ACT (I OF im.)—eontd 
« 3 (1 >}— «wi/d 

provomont Trust undoc Schedule 0 ol Bombay 
Art IV of 1 80S, end in iho occupation of one 
Beaton]! JehauRir under on agreement with the 
Improvement Tiust under which ho had the right 
to obtain a lease ot the land foe 99 sears when 
certain buddings had boon erected in accordance 
with tho terms of tho said agreement The amount 
payable as compensation for the land wus fixed by 
tho Collector under s 11 of the Act and m appor 
turned under the same sect on between the GoTcrn 
meat, tho Improvement Trust end I evtonji Jeban 
gir The amount awarded to the Improvement 

Trust was deposited by tho Collector in Court 
under a 31 (2) of the Act and poundage and feci 
thereon were pail by tiovemmcflt 1 estonji 
Jahangir raised objections to tho basis on which 
his claim had been valued but this matter 
was settled by a consent decree Government 
thereon claimed to doduot Ike amount of the 
poundage and fees paid by them from tl o amount 
deposited in Court field, that the Court had only 
power to direct payment of the compensation 
money without any deduction to the person or 
persons Interested therein and consequently bad 
no power to direct that portion of auch money 
should be refunded to Government as representing 
the poundage and fees paid by them when the 
money was deposited m Court SrmWs It la 
possible for a person to be mtoreated in tho com 
peoaatlon money within the meaning of el 11 
of the Act witl out haring an interest in the land 
in the legal sense of the term and ll at Iho Collector 
and the Court should apportion the sum awarded 
among tho persons Interested as lsr at possible 
in proportion to the value of their interests the 
msrftrt value of which might afford some guide 
as to the amount to be apportioned In reject of 
that internet, but only considered In relation to 
the total sum awarded as con pensation Pts 
TOXJt Jnunara Mom, /» the matter of (1911) 

I L. R 37 Bom 76 


hart Ip fttreeur Dennaool Officer — ippheoliex [or 
reference to Court— Person chummy ii tereef — Power 
0 / Collector to refute to refer — Order refuting refer 
rice — Judicial or adminuiratiee order — Pension 
petition to High Court — Power of High Court to 
revue — CnsT I’Toeedurt Code ( Ac t y of ISOS) 
e IIS — (Jozemment of hi\a Ael (J A- « Geo 
V, Cop BI) • 107 An order pasted by a 


LAND ACQUISITION ACT (l OF 1806) — wmfei. 

*J 3 (I) 6 — 

“ PnbUa Purpose ” meaning ol 

■ — — — — — - ■■ Tbn provision of * 
suitablo houec for Government Officers in Bombay 
held to be a public purpose JIawabai TBoures 
v SicbeTady or Bran 

I L B 39 Bom. 279 

■ s 0— 

Beef 3 

I L R 39 Bom 279 

anj> ty I I ’^ T, °' < 48 Cb , c g ga 918 

is 6 (3), (7) 11. 18 25. 31, 48 

and 41 (2) — 

See Land Acquisition 

I L. R 41 Bom 797 

is 6, 8, 23 (1) (4), 24 (6), 48- 

Sea P.rcocraevt 

I LR 15 Calc 343 

si. 6, 23- 

Sea Lam Acquisition 

LLS U Cafe 967 

l 7— 

Sea P- Ail . wats Act (IX or 1890) a 7 

I L. E 38 Bom 505 
I L. E 41 Bom. 291 


■ — ■ Procedure— Occupier of 

land sought to he eomnulsorily acquired — hotiee. 
Under a P ol (J) of the Load Acquisition Act 
1894 thooecui er ol land concerning which a public 
notice has been given under el (J) of the section, 
le entitled to such notice as will give h m !u the 
*am« manner as the jhtsoiis mentioned in cl (2) 
fifteen dtys interval m wh ch to state before the 
Collector the nature of hie tnlereat in the land 
and tho particulars ol his claim for tei ipensation 
eto. Keisiika Bah r Tut COUJCToh or BAKsmdT 
(1917) 1 L. J? 39 AU 534 

B. 9 to 21, 50. 53- 

See Land Awnmov 

I L B 38 Calc 230 
— M 9 18, £5 — Effect of omioioa of 
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DIGEST OP CASES. 
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LAND ACQUISITION ACT {I OF 1894}-e<wW 

■— ss. 9, 25 — could 

tion. officer to make a fair, reasonable and proper 
award based upon a proper inquiry after the 
proper means have been placed before him for 
holding such inquiry. S 25, cl (2), makes the 
refusal or omission to comply with the provisions 
of s 1 (3) without sufficient cause an absolute bar 
to the obtaining of a greater sum than that 
awarded by the Collector Secretary or State 
fob Ikdia V BlSHAH Dat (1911) 

I. L. R. 33 AIL 376 

— Claim of owner fled 

beyond lime, but no objection raised before Judge — 
Objection not enlcrtainable in appeal In a caso 
under the Land Acquisition Act, the owner’s 
ciaim was not filed until after the period prescribed 
therefor, but no objection was taken on that score 
before the Collector Held that It was too late 
to raise the objection when tbo case had cams 
in appeal before the District Judge LtcmiV 
Prasad v Bechetary of State for Ikdia ik 
CotrscrL I. L. R 48 A11. 652 

- — ' When a claimant ap- 

peared before the Collector on the date specified 
in a notice under * 9 and probably made a verbal 
statement but filed his petition of claim noit day 
hold that this was sufficient compliance with the 
notice under a 9 or alternately " sufficient reason * 
under 8. 25. Gyahexdra Nath Tal v Secretary 
of State tor Ikdia . . 23 C W B. 71 


- — ss. 9 (3) and 45 — Yobes of award — 

Irani of notice of acquisition proceedings The 
Collector’s failure to serve notice of the 
intended acquisition on tho occupier or owner, as 
required by ss. 9 (3) and 45 of the Land Acquisition 
Act, does not make the subsequent proceedings, 
suoh as tho award, void so as to entitle tbo owner 
or occupier to resist a suit in ejectment Oanga 
Ham Jllanran v Secretary of State for India (1903) 
I L II 30 Calc. 57 C, followed Kabtobi PnXAI 
v. Municitai. Corvcrt, Erode (1920) 

I. L R. 43 Usd 280 

S. 11 

Set s. 3 

I. L R. 37 Bom. 76 
See Laud Acquisition 

I. L. R. 44 Bom. 797 
I. L R. 48 Calc. 892 
15 C. W. N. 87 


. . . Apportionment of 

compensation by Collector — S IS and proviso to 
t 31, el (2), maintainability of a separate suit ly 
a person dusatitfiei with the apportionment but 
who did not asl for reference to ' Court *’ Some 
lands were acquired for a Railway and t bo Collector 
after serving notico nndcr a 9 of the Land Acqnui 
tion Act on the lamindar and the putnidar, appor 
tioned the compensation half and holf between 
them. Neither party applied for any reference to 
Court under s 18 of tho Act and the putnidar 
withdrew the amount awarded to him The 
zamindar therenpon brought a suit for recovery 
of the amount withdrawn by the putnidar on the 
ground that under the jiifm iotsliycrf tie 
pulndar was cot entitled to any portion of the 
compensation money Held — That the zstnu-dar 
having been sened with not it e under « 9 of the 
Act was bound to apply for a reference under s. 
18 when ho was dissatisfied with the award, ard 


LAND ACQUISITION ACT (I OF 1894)— contd. 

— 8. 11 COTltd 

he cannot maintain a suit In the ordinary Civil 
Court to re-open tho question The Act creates 
a special jurisdiction and provides a special remedy. 
And ordinarily when jurisdiction has been con. 
ferred upon a special Court for the investigation 
of matters which may possibly be in controversy 
such jurisdiction is exclusive and the ordinary 
jurisdiction of the Civil Court is ousted Under 
the third proviso to s 31, cL (2), a person who was 
a party to the apportionment proceedings cannot 
re open the question by a regular Bait Tbo 
proviso must be given a limi ted application, and 
it applies only to cases where the person was nndcr 
a disability or was not served with notice of the 
proceedings before IheCollector SaibeshChabdiu 
Bare if t Sir Bejo\ Cuavd Makatab Bahai is 
26 C. W N. 506 
r ■ ■ ■ ■ — u. 11 and 12 — A person In possession 
without payment of rent for 12 years preferred to 
collateral heir of last male owner Raj lions 
Sahay v Uaiiabib Prasad 20 C. W. N. 828 

12, 22. 18, 31— 

Sea Bombay City Improvement 
Tbost Act (Bom. Act IV or 1898) 

. I. L. R. 42 Bom. £4 


I L R 42 Mad. 231 
See La yd Acquisition Act 

I. L. R. 34 Bom 4S8 
Sec Land Acquisition 

I L. R 38 Calc 230 
I L R 44 Bom 787 

1 Hereditary Often 

Act (Bern A et III of lS7i), ss 10 and 13—HaharU 
talon land — Acquisition by Ooiemment — Award — 
Commutation — Title by adverse possession against 
Va'andars — Collector's Certificate — J nrisdiction. 

Certain land with buddings thereon having been 
acquired by Government under the Land Acquisi- 
tion Act (I of 1891), the Assistant Collector passed 
an award whereby he awarded, by woy of com* 
pcnration, one sum to tho owner of tho build- 
ings on the land and another to certain ifahai 
Vatandara on account of tho land being Maharki 
Vatan. Tho owner of tho buildings having objected 
to award, the Assistant Collector at tho instance 
of the objector referred tho matter to the District 
Court under e. 18 of tho Act Tho District Judgo 
found that the objector had acquired title to tho 
land by adverse possession snd thus became entitled 
to the compensation on aocount of the land as 
against the Bfahar claimants. Subeequentlv tho 
Collector forwarded to the District Court a ccrtifi 
esto issued under s 10 of the Hereditary Offices 
Act (Bom Act III of 1874) that the ordci for the 
payment of the compensation to the objector should 
to set aside in accordance with tho provisions of 
s* 10 and 13 of tho Act Thereupon tho District 
Judge holding that ho had no jurisdiction to decide 
whether the property was Vatan or not in the face 
of tho Collector s certificate cancelled his order 
The objector having appealed against the said order 
Held, restoring the award of the District Court that 
an award under the Land Acquisition Art (I of 
IS’*!) was not a decree or order capable of execu 
tion under the Civil Procedure Code (Act \ of 1003) 
•nd was therefore not within the purview of s. 10 
H 2 


a 48(11) 
— 8. 18— 
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LAND ACQUISITION ACT (I OR lS3«)-fwl? 

■ — s 23 — con td 

used, if it is apparent tliat the use of such land for 
some special purpose eg. as building sites, would 
bo permit te 1, the land should not be valued as 
if couli be utilized for such purpose SULbwj v 
Metropolitan Hoar l of Worts, L R 6 Q B 37, 
referred to Ujaoar Tm r T.ie Secretary of 
Srirr for Tina . I L E 33 All 733 

■ . ■ ■ — Orchard land, method 

of raining J n assessing the amount of compensa- 
tion to bo paid on tho acquisition of orchard lands, 
regard should be bad to the suitability of the 
land for orchard purposes. A calculation of the 
value of ordinary occupancj rights In neighbouring 
plots and of the value of the trees of which the 
orchard is composed is not a satisfactory method 
of arming at the proper compensation for orchard 
land, and should only be adopted when there is 
no possibility of ascertaining tbo value of lands 
aa orchard lands EUA« M Cohev v The Secre 
tary o» State for him ct Corrscit 

2 Pat L J. 615 

See Land AcQCismov 

I L R 41 Calc 967 

■ ■ — ■■■■■ Martel value of 

land definition of — fltno to determine fflarljf taint, 
Khether \ nth reference to commercial value or abstract 
legal rights — T e nancy at trill, reduction of In a 
Land Acquisition case there were two eels of 
claimants, one was a tenure holder and the others 
were sub tenants in actual occupation of the land 
acquired. The Collector awarded to the tenure 
holder the capitalized value of the rent actually 
recovered bv him from the sub tenants It waa 
contended on behalf of the tenure holder that the 
award was inadequate On the other hand, on 
behalf of the Secretary of State it was contended 
that at tho time when the tenant in occupation 
transferred his interest in the land to the present 
occupant the rent being increased from Its 21 
to Ps. 30 per bigha, it was not probable that the 
Tent could be further increased and consequently 
tho capitalized val le of this rent was moro than 
adequate Held — Tliat when the rent was en 

ho need the landlord took premium and did not 
claim a higher rent as he might well have done 
if no premium had been pai 1 Consequently it 
was not sufficient to award to tbe tenure bolder 
the capitalized value of the rent as then settled. 
Held ale o — That the market value means the price 
that an owner willing and not obliged to sell 
might reasonably capect to obtain from a willing 
purchaser with whom ha was bargaining for 11 e 
sale and purchase of the land The Court below 
in concurrence with the Collector had not awarded 
any compensation to the sub tenants on the ground 
that thefr tenancies were of so precarious a nature 
that they could not bo deemed to have an v market 
value It was found in evidence that they were 
tenants at will having no transferable interest in 
tbo land, but that tneir interest in the land waa 
frequently aold and substantial prices were paid 
by the purchasers who thereupon approached tho 
landlord and got his consent to the sale Held — 
That the sub tenants had an interest m land which 
bad a market value inasmuch as such sales were 
common because purchasers were able in usual 
course to secure recognition from tho landlord 
Held also— That tbe question of market value Is 
to be determined rather with reference to the 
commercial vahie than with reference to anv 


LAND ACQUISITION ACT (I OF 1894)— tonld 
s. 23 — -contd 

abstract legal rights. Held further — Tliat tho view 
that the value of land should ordinarily be deter, 
mined as a whole and the question ol apportion- 
ment of tho compensation awarded amongst 
claimants of different degrees should thereafter bo 
taken into consideration, has not always been 
accepted in practice The procedure adopted in 
the present case, namely, that tho market value 
of the interests claimed bv persons who held 
interests of different degrees in tho property 
acquired has been determined suciessivclv and 
independent)} of each other has been followed 
as a matter of convenience Gniwn Chasdba Roy 
Chow duchy r Secretary of State fob India 
tv Couych 24 C. W. N 184 

— — — - - Circumstances to is 
considered bj the Court in determining eomplnsahon 
discussed special use of land (in this cavo for a 
Jfimicipal drain) «•* a important factor And 
introduces the principle of reinstatement Bsroda 
Prasvd Dey i Secretary of State for It dia 
(1921) 25 C W. N 677 

n 23 (2) and 32 — Hindu widow — 

Position of indom under the laic prevailing in 
Bikantr — diode of calculating the IS per cent 
extra allotted for compulsory acgui/ihon A 
piece of land with some buildings and trees 
on it was taken up by Government nnder tho 
provisions ol the Land Acquisition Act, 1894 
The land belonged to a Hindu widow, but evidence 
was given on her behalf that her husband s native 
country was Bikamr, and that according to his 
personal law his widow would take an absolute 
interest in the property left by him and not merely 
an ordinary Hindu widows estate Held that 
tho widow was entitled to be paid the whole of 
the price awarded for the land and not merely 
to have it invested for her and to receive the in 
terest during her life time Held, also, that 
the 15 per cent which ia to be added for compulsory 
acquisition waa not to be calculated on the value 
of tho land alone but on the combined value of 
the land buildings, and timber Rrishwa Dai 
t The Secretary or State fob Ihdia rv Cocvcu. 

I L R 42 All 555 

M 23, 49 — Pru ciplte of assessment of 

compensation — Land farming part of compound of 
house, but actually in possession of tenants with 
occupancy rights The owner of a house with a 
compound attached to It let out a largo part of the 
compound to agricultural tenants whom ho allowed 
to acquire occupancy nehts therein Held, on a 
question arising aa to the principle of assessing 
compensation for this portion under the Land 
Acquisition Act, 1891 that so far as the owners 
Interest was concerned compensation was properly 
calculated at so many years purchase of the annual 
profits actuallv received by the owner at the time 
of the sale The owner could not In the circum- 
stances, be allowed to claim compensation as for a 
building site Bombay Improvement Trust v 
Jalhh.oy i rdesl ir, 1 I It 33 Bom 483 referred to 
Ordr v Tbe Secretary of State for Irdia rv 
CorvciL (191S) . r L R 40 All 38 7 

S 25— 

Sees 9 

I L R 33 All 376 
25 C W. N. 71 
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LAND ACQUISITIOH ACT (I OF 1894)— r<mW 
■ 8 32 — conW 

cases where a Hindu widow inherits moveable pro 
petty, and tho law applicable to the litter caso 
docs not apply to tho former Quart Whether 
tho Land Acquisition Court could compel refund of 
tho money improperly withdrawn in violation of 
e 32 \o4in Kali v Banalata Z L It 32 Calc 
921 Oobinda Km i v Bnnda Kant I L K 35 
Calc not 1 C 12 0 jr A 1039 referred to 
"Mrisaust Dasi v Abivasr C iandra Derr (1010) 
14 C W N 1024 

— ■ — — — — — — * I mestment »* Me 

f urchase of other lands ' — If includes treclton of 
tildmgs Rome lands having been acquired for 
tho Calcutta Improvement Trust a sum of 
Hr 214 000 mss deposited with tho President of 
tho Calcutta Improvement Tribunal The Trustees 
of tho estato to which tho lands belonged applied 
for delivery of tho money to them in order that 
they might erect buildings on tho exempted portion 
The Pres dent refused Held that a 32 of the 
I/uid Acquis lion Act as amended by tbe Calcutta 
Improvement Act provides that the Tribunal 
tball order tho money to bo invested ut tho pur 
chase of other land to be held on like conditions 
and having regard to the definition of land ” « 32 
Includes the erection of I addings. In re Ganendra 
Moluck 25 C. W N 697 

S3 35 30 (2) — Compentahon— Prmet 
pal on tchtchtl should be awarded Where culturablo 
land In the bands ol tenants was acquired tempo 
raniy for the purposo of digging kankar Held 
that having regard to a 38 of tho Land Acqmai 
tion Act 18DJ such portion of the compensation 
as might be awarded to tho owner for the purpose 
Of restoring the land to its original condition 
was not assessable until alter the term of occupa 
tion had expired In the circumstances of the 
case also this amount was not rightly assessed 
on the probable value of the kankar which might 
hypothetically bo extracted from the land Sucre 
taut of State tor India v Abdul Salem Kean 
(1916) I L R 37 All 347 

* 45- 

Sees 9 I L R 43 Mad 280 

t 48- 

See Land Acquisition 

I L. R 44 Bom 497 

sj 48 and 51 — 

See Land Acquisition 

I L R 44 Bom 297 

. 8 49— 

. — . Question whether land 

under acquisition part of house — Reference to Court — 
Refusal by Collector — High Court if may interfere fa 
revision. Where a Land Acquisition Collector 
refused to make a reference to the Civil Court under 
s. 49 of tho Land Acquisition Act, the ITgh Court 
in revis on set as do his proceedings subsequent to 
the refusal and directed the Collector to proceed 
according to law The Administrator General of 
Bengal v The Land deposition Deputy Collector 
Si Parganahs 12 C W Y 211 follow^ British 
India \avtyahonCo V Secretary of Elate for India, 
12 C L. I 605 » e. IS 0 W A 87 referred to 
An application for a reference under the section 


LAND ACQUISITION ACT (I OF 1B94)— contd 
8 49 — eon Id * 

may be made at any time before tho award Is 
actually made Kbishna Das Roy v The Land 
Acquisition Collector or Pasta (1911) 

16 C W. N 327 

— — ■ ■ Acquisition of part of 

a house — reference to Civil Court duty of Deputy 
Collector to make— refusal to refer — High Courts 
pouter to t terfere with order of refusal — Revision 
Tho ir gh Court has jurisdiction to interfere with 
an order refusing to refer to tho civil court a quern 
tion under tho second proviso to sub a (I) of s 49 
of tho I.and Acquisition Act 1894 In making 
or refusing to make a reference under that proviso 
the Deputy Collector is a court SiBASWATn 
Pattix r The Land Acquisition Deputy Coi, 
lector of CiiAsmRAN 2 Fat L J 204 

88 49 (1), 54- 

Are Land Acquisition 

I L. R 43 Calc 665 
I L R 46 Calc SOI 

— a 52— 

'tt Ltau Acquisition 

I L P. 48 Calc 916 

8 53— 

See Records tower to caul for 

I L R 43 Calc 239 

The Court can enforce 

refund of compensation monoy taken from Court 
In certain instances Con zeros of Aiimedabad 
v Laraji Mulajt I L R 85 Bom 255 

— — Review whetter District fudge 

may order — Code of Cinf Procedure (Act 1 of 190S) 
O XLVII A D strict Judge is competent to 
review his own order apportioning the compensa 
tion money pa d on compulsory acquisition of 
and between he parties cut tied to It Pangoon 
BatatoungLo r Collector of Rangoon I L It. 40 
Calc. 21 referred to Subeb Parti Naraih 8 man 
r Bnt fiiKOH 6 Put L J 253 

85 53 54— 

See Ancient Monuments Preservation 
Act (VII or 1901) as 10 21 

I LE 42 Bom 100 

Land — Compulsory 

acquisition — Compensation — Girard bj Assistant 
Judge — 4ppraJ to Ms District Jvdg‘— Second ap- 
peal— Pract>ce and prcc'd re— Cunt Procedure Cede 
(4c/ V of 1903 ] ss OP 100 Where an award is 
made by the Assistant Judge under tho pro vis ons 
of the Land Acquisition Aot 189t and there has 
been an appeal to tho District Judge, no second 
appeal can I o from the appellato doc non Vatbc 
PttAI JfARAYDA* r Ms nos DAS LtEDAS (1911) 

I L R 36 Tom. 260 

s 54- 

£re Appeal I L It 39 Calc. 393 
S t Land Acquisition 

II E 13 Calc 665 
I L. P 46 Calc 861 

1 IE 40 Calc 21 

See Limitation Act 1908 Art ICC 

L L. R 43 Mad. 51 
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LAND IMPROVEMENT LOANS ACT (XIX OF 
1SS3 y-fonli 

I 7 (1J (cj-ewiff 

Neither iho fact that a portion of t! e In prose ncnt 
L* 1 !>eon ejected with the help of a l mote l «n 
before the loan eppl ed for was »c u»!l> a hanmJ 
nOr the fact that the Government relax si tl <* Hgmir 
of its rules an 1 allowed tl » borrower an extension 
of time to util re the frrt Inetalroent of 0 e loan 
before the scoml was dsbirwd r.iakr* the loan 
any the lose a loan cn ler tho Act If i 1 efiert the 
loan was utihred for the purpose for width It was 
l.orrowH Though a proviso to a section cannot 
bo USOsJ to extern! its operation yet In case of 
doubt or ambiguity as to the meaning ot tl e sub 
Stanlivo part of tho section the iroviso can be 
looked to to ascertain its proper iatcrj retat on 
West Brrtp f *u>» v MtlrojxJ la a I i/c Aa» roar* 
Nuctiy (/597J A C C 17 follower! bvims 
N*tnumnn*AD c IUkaswahi Attar (I*»1S1 

I L.R (1 Mad. 091 

LAND LAW IN BENGAL. 

Nee MiscrsLa L. R 44 L A 248 
LANDLORD 

St * Encmc Relilv Act as 0 4* 

I L. R 33 Mad. 452 
8 t * Transfer or Pnorxirr Act a 107 
LL.R 30 Bom 500 

Interest of— 

See Silk I L. R 45 Calc 294 

— right of— 

Set Cuaukioari C ukran Laxd 

LL 8 37 Calc 60S 


LANDLORD AND TENANT Cols 

Abasdonment 2387 

Adverse Tossession 2387 

AomcoLTmAt. I ease 23S8 

Alienation 2337 

Buildino and llEMOKvrUL Lease 2390 
Cesses 2390 

Covenants "39V 

Ccstom 2393 

Dio was l Tenure 2393 

Disros xssioi by Landlord 2393 

Ijectiient 2391 

Zy/zHMti’i.ytxyx 2WW 

Fnjuscemest or Rest 2101 

Foefeittbe "10" 

CboyeIabd 2101 

Hypothecation 2104 

Ijfpno'rnivrs “101 

Lna»i "100 

Injunction "405 

iNTEPE'T *100 

Lease 210T 

Birman Rights 211j 

MCLOENI Tznobb 241" 

Notice to Q err **17 

Occt.eA'.cx Btoirr 2419 


LANDLORD AND TENANT— euxM 

1 ESMANENT Ienanli 
1 rus«i i s xst 
ltr\T 
Title 
T ntssrtr 
Mimeulane ts 

s ee Abandonment 2 Pat 
A t \Bvrnsrlo session 

I L. R 38 Bom 53 
I L. R 37 Mad 3"3 
her \or* Tin am t Act Ot or 1001)— 

« 1« 1 L P 41 AU 223 

S3 18 AND NS 

I L It 43 AU 60S 

M 23 _J 30 AND 31 

I L P 35 AIL 123 
s 31 I L R 40 All 300 

as "1 "5 and ”0 

I L It 32 All 458 
»«. *9 AM> 9 mt 35 All 299 
ss 10-. and 1°8 L L. R 33 All 61 
V t r lv>MDer I IND Revenit Cour 18 P. 

8. 83 I L. R 45 Bom 303 and 350 
Set Ik MBAY bent (War bestrictiox) 
Act 1018 

Set Civil Phocedcre Code 11808) f> 
II * 2 I L. R 38 Bom 444 

« e Ci iwkidvbi Chakban Lands 

r L. R 37 Calc. 57 


& l, 
"111) 
24“1 
"l"l 
2133 
2110 
"130 
L J 225 


Nee njECTB ENT 

See Jvidcsce Act (I oi 

I L 

b 110 I L 

See pAXENDABt Tencbe 

L L 

Stt iMEEfLEADEB 

I L. 

Set Kabclxat 


r 18*") a 110 
R 38 All 228 
R 40 Had. 581 

R 39 Bom 316 

R 37 Calc 652 
2 Pat L. J 40 


A e LtM Acijpisit on 

I L R 45 Bom 725 


v ee Lease 

Cre Less >n and Lessee 
5 e Limitation \ct (IV or 1903) St I 
I \rts. 120 and 141 

I LR 42 Bom 333 
Set Madras Estates Land Act (Mad 
Ict I or 1008) s 40 cl (J) 

I L. R 41 Mad 109 


See Mineral Riohts 

I L. 


E 38 Calc 845 


See Orissa Tenancy bet J917. 

2 Pat L. J 46 
Nee Penal Code (Act XLV or 181*0) 
8S 341 109 I L E 43 Bom 531 
See Provincial Insolvency Act (III 
or 1007) s. 10 I L. R 34 AIL 121 
See Rest Act (Best. Act 11 or 1918) 
S3. 2 (e) 9 I L. R 43 Bom 70S 
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LANDLORD AND TENANT — tonfi 

«« Sicotn AreesX- 

LL.R 39 Calc 211 
See TssnsfEn or Pbopirtt Art (IV 
or 1883) — 

s. 104 I t R 43 AIL 830 

ill! LI S 13 Bom. 185 

■ ' Adverse Possession — 

ILL 12 Bom 333 
■ . Denial of Title — 
sV( TRAx«na or 1 fcieiti act 1 SS 2 

t 111 

I L R 35 AIL 145 
>«• Eriutt^rE Act) 8~2 

4 110 

I L R 40 Mad 516 


LANDLORD AND TENANT— -eoafcf 

ADVERSE POSSESSION — eonfcf 
title at ogainat all the world and Ibis held good as 

K ist the person who was in fact their landlord, 
jh ho did not loow and the defendants' 
possessor was a good answer to the plaintiffs' 
claim which was equivalent to a claim for lias 
possession. Uha i t hat dra V Ram Ronjav, 2 C 
L J 125 hhharan Smgh v Kilmonrj hah, da, 
1 L R at C»lc 110 « c 12 C « N 636, 
and Oopal Krishna ' LaVi nn ICC IP A CU, 
followed Kali Cilia*-. Sana v PjBniCDDPV 
Adued (1913) 18 C. W. N 651 

_ — Adverse possession — 

TUle — l nier Unant—ruTChasto] Irvaneylya el on- 
p m\assT~i ntamhrana — Notice oj ainurfmcnt pro- 
eud grtl Tenancy Ad <1/// of mi), 

es 161 161 \Vhon a person h«« bv adverse poe- 

title to a portion of the lands comprised In the 
eub-tenancy he has an interest n tho sub tenancy, 
to that when an a sale of the aupenor tenancy foe 


\B\\D0\\1E\*T 




{ 2330 ) 


DIGEST OP CASES. 


( 2390 ) 


LANDLORD AND TENANT— cen« 

AGRICULTURAL LEASE — eontd 
the whole rent reserved in tho lease, the tenant 
can plead as a defence that he is entitled to a 
proportionate abatement and is not bound to 
have avoided tho lease »» tola The principle of 
proportionate abatement was recognized in India 
prior to tho Transfer of Property Act, and is in 
accordance with natoral justice Neither a 103- 
B (e), Transfer of Property Act, nor its principle 
ia applicable to coses of flooding by sea water of 
lands leased for suricultural purposes Sheikh 
Enayutoollah Sheikh Llahttbulsh, (1*04) IT It 
Gap ( Act X Rulings), 42, followed Scsramasia 
Patter r Kattaubjuj Hama (1020) 

[I. L. R. 43 Mad. 132 

— — - Annual tenancy — Tenant building 

cn a portion of Ike land to the knowledge of landlord 
— Suit ns ejectment — Tenant bound to vacate — 
Landlord bound to compensate in egttly for tenants 
building The defendant was for a number of 
years m occupation of plaintiffs land as an annual 
tenant On a portion of the land, the defendant in 
1882 erected a budding to the knowledge of the 
plaintiff The plaintiff after giving notioe sued 
to eject the defendant in 1311 and prayed that 
the land bo restored to him by removing the 
defendant’s budding The trial Court ordered tho 
plaintiff to get possession on paying R* 2,000 to 
tbs defendant Tho appellate Court reversed 
the deoree on tho ground that tho defondant 
being allowed without objection to build on a 
portion of tho land, the agricultural lease for a 
year had beoomo a building loose On appeal to 
tho High Court Held, restoring tho decree of 
tho trial Court, that tho plaintifl was entitled to 
gob vacant possession at tho crpiration of the 
defendant a term of tenancy, but on the facte 
of the case ho was in equity bound to compensate 
the defendant for retaining his budding Ran 
CJTA'JCBA. P.ioucsats v Visnrr Babaji (1920) 

|I. L. R. 44 Bom. 650 

. Hu{ built by tenant — on Lands 

demised for agricultural purposes — Conversion of 
the hut into n substantial building — Use of the 
b ulling by the tenant for agricultural purposes — 
Conversion allowed A tenant, permanent or 
otherwise, of lands used for agricultural purposes 
Js entitled to erect even a substantial budding 
dor himself to live in and for agricultural purposes 
Bbau JIahadtj r Vithal Dattatbaya ( 1919) 

L L. B. 44 Bom. 809 


A&ZS& SM5W5K 

See Sub Heamyo Lease 

21 C. W. N. 117 

■ — Position of landlord 

f irchasing raujal t interest The portion of the 
andlord purchasing the raiyats interest under* 

E rivate alienation and of the landlord purchasing 
unself at a Bale for arrears of rent, distinguished. 
Jakasivatk Hone r Prabhasivi Dasi (1915) 

19 C. W. N. 1077 

1 — When tho landlord 

purchases at a sale hold in execution of a decree 
possession is delivered to him by the Court as 
auction purchaser, t e , on the footing that there 
is CO longer any relation of landlord and tenant 
between him and tho tenant and the possersion 
<d the landlord as purchaser cannot bo challenged 


LANDLORD AND TENANT— con (i 
ALIENATION — am id 

so long as the sale is not set aside or declared 
ineffective against the tenants In tho case of a 
private purchase such as the present there is a 
relation of landlord and tenant between tho 
Plaintiff and the Defendants and the mere fact 
that he obtained a kobala from one of the heirs 
of the original tenants cannot take tho case out 
of the purview of Art 3, Sch III Nabiw Ciia'jdba 
S ana r Sheikh Wajid 21 C. W. N. 382 

BUILDINQ AND RESIDENTIAL LEASE 

■ - Building and Residential 

Least — Hen taiih ty — Trans ferabt lift/- — Transfer of 
Property Act (IV of 18S2), $ 10S (j) Where there 
is a leaso for building and residential purposes, in 
the absonce of any intention to tho contrary, mdi 
cated either in the terms of the grant or in the 
nature of the tenancy, the leasehold interest is 
heritable, and tho tenancy docs not determine by 
the death of the lessee, but vests in his legal personal 
representatives who are entitled to give or receive 
the nsual notice to quit Such a tenanoy, in the 
absence and any custom or oontract to the contrary, 
«s governed by the provisions of the Transfer of 
Property Act, and le consequently pnmd facie 
transferable under s. 108 (j) of that Act Kisuoki 
lal Roy Chowdiioey v KRisrcra-KaMtsi Cnow 
unsaid (1010) I L. R. 37 Calc 377 

CESSES 

1 Cesses, inclusion 

of, in patla — Payment of cesses for a long time— 
Effect on legality and enforceability of— Rules for 
determining whether e tests are legal and enforce 
able — Madras Estates Land Act (/ of 1908, * 143 
—Usage— Contract — Cates called kanganam kula 
oettu, tiruppant, etc , nature and legality of Cesses 
paid for a long time by tho tenant without objeo 
tion are not necessarily legal and roooverabl e by 
the landlord Such of them as have a direot or 
proximate bearing on the purposes for whih tile 
land was let are pnmd facie legal while those 
having no such bearing are only recoverable 
under a contract supported by consideration or 
under a usage proved or presumed from the nature 
of the case and long course of payments Held 
aocordmgly on the facts of the case and the nature 
of the cesses in question, that tho cesses, called 
kanganam, k ilaveltu, mtlvaram ura i, hidivaram 
urai and saatantram, which were paid for a long 
senes of years out of the gross produce before 
division thereof between the landlord and the 
Afina id,, were .hyud and .recoverable liv JLhe land- 
lord , that the cesses, called langorn and tirvp- 
pam, paid out of the kudivaram for a long time 
were not legally recoverable, and that the cess for 
the use of the thrashing floor was recoverable 
unless the tenant hod a thrashing floor, fn which 
case the cess ought not to bo levied Buies for 
determining whether ccsscs paid for a senes of 
years are legal and enforceable, pointed out. 
VAtAIULU THTBU VAE ATIIA SeVTJQA FaSDLA 
Tbevab v SaHKAnaifooBrni Naidu (1918) 

L L. B. 42 Mad. 167 

2 ■ ■ — ■ - — Cesses, legal and 

illegal— Charge for taking landlord's water ‘rent’ 
tpilhm s 3 (I/l. Estates Land Act (I of 1903)— 
Bee judicata — ‘ Competent to try such svbsegueit 
suit ’tits 11, Ctnf Procedure Code (Act V of 1J0S), 
meaning of The words " competent to try such 
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LANDLORD AND TENANT -tor'll 

CUsTOW 

— ■ ’ RijhU of tenant occupy 

tnj a house is the ehadi— Custom— tu letter— 
halur* */ tndenre njwilii to prove tuslom— 
Second npprnf. Tho Iflth Court, in second appeal, 
has jurisdiction to const led he cyi fence given in 
support ol on alleged custom and lo determine 
whether or not that evidence U sufficient in point 
of law to establish the custom set up. llashtm 
AU v Abdul Rthm in, I L P. 2$ All CJS. ond 
Ram Jhlts v Lattt oha.tur.1 L R SO AU 311. 
followed. Oman bison r irtni,ovi\n Sviui 
(1009). . . . I. L. R. 32 AU. 125 


DIOMAUl TENURE 

Set I>niM ari Tricar. 

■ '■ ■• ■■■ Landlord and Tenant 

—Digicom Tenure in Manhhnm — (Irani of Cool 

Jfnwify Dtjyear— Orant of Mol iran lr w — JDne 
rain, right to, under (As toil — An if by trim "dor 
claiming mineral right* — Turtle* to tut — Ooicrn 
meat — Digvar uppomt J and habit to ditmmal 
by Government though the Digwsrl tenures in 
Manbbum are simiUr m some respects to Ghat 
trail tenure* In Ilirbhuui, as, haring been originally 
granted in ooa<td ration of the pcrtormanc > of 
military servlet to which police duties were at 
inched. and »* being hereditary an 1 inalienable, 
the two kind* of tenure are not analogous tho 
Ghatwnls had special right* under Regulation 
X\IX of 1811 and as to minerals, under Act V 
of 1819. and paid rent direct to Government, and 
not to the tammdar The Digital of Tasrv In 
Itanbhum, appointed and liable to duimireal by 
Government, was the hoi let of two mourabs at a 
flxrd Tent payallo to tho plaintiff (appellant) In 
wHobo ramnidari they were situated He granted 
a perpetual lraso of the coal mine* underlying the 
two mouzahs to a coal company ho took posses- 
sion and wused an l sold a largo quantity of coal 
In a suit for a drehration of the tamindar’s right 
to the mineral* under tie soil and for on account 
and an Injunction •—Held (revising the decision of 
tho High Court), that there haling been at tho 
timo of tho permanent settlement, no separato 
settlement with Iho Digar of Tasra (if the Dig 
wari tenure then ranted which was doubtful 
and the mineral rights not bong vested in him at 
that time, the presumption was that the mineral 
rights remained in tho zannndar in the absence of 
proof that he had parted with them I tan \<iro 
#/o» Singh Deo v in mm Chalrararh, 1 L F 37 
Calc 123. 1 LR 37 l A 130 followel Hell, 
al«o, that it was not necessary to make tho Govern 
inont a party to the unit They had never claused 
the mineral* under tho moozahs in suit, nor not 
forward any claim inconsistent with the rights 
asserted by the zemindar, and the rights of tbo 
Government would not bo prejudiced or affected 
by the result of a null to which they were not a 
party Dubov Prasad Burnt o Bbaja Rath 
B oas (1912) . . I L. R. 39 Calc. 698 

DISPOSSESSION BY LANDLORD 

Suit by tenant againtl 

lanlord for recovery of land — Rule* of imitation, 
general and s pedal omit of proof at to— Limitation 
Ad (IX of 1908), Sell I, Art 112— Bengal Tenancy 
Act (7111 of 1832), Sck III, Art 3, st 181, 550. 
271 —Character of tenancy, prsmmplion at to— 


LANDLORD AND TENANT — ton U. 

DISPOSSESSION BY LANDLORD — ronii 
Aren lot than 100 bighat In a iuit by a tenant 
for the recovery of land of which he had b«en dis 
possessed by tho landlord, tbo tenant claimed tho 
land a* tenure holder and the defendants con 
tended that It waa an occupancy holding Neither 
the character of a tenure holder nor that of an 
occupancy rang it was established by politico evi- 
di nee The question living w hat period of limita- 
tion was applicable to tho case Held, that in tho 
circumstance* of the case there wa* no statutory 
pnsumntiin eilher way That the general 
rule of limitation in auita for recovery of 
possession of property wa* twelve tears and that 
it i* upon tho party claiming tho benefit of 
a shorter period of limitation to e*tablu>h 
that tho cobo fill within the special rulo 
limiting tho period to a shorter time Tho de- 
fendant* having failed to establish the occupancy 
character of the holding so as to bring it within 
tho sjiecial rulo of limitation under tho Bengal 
Tenancy Act and plaintiff* suit being within timo 
ly the general rule, tho suit was not barred by 
limitation A suit by a tenant to recover Unas 
from the landlord, of which bo alleges he has been 
dispossessed, is not a proceeding under tbo Bengal 
Tenancy Act within the meaning of el (7) of a. 20 
of tho Act There i* no provision in cl (5) of s 5 
of tho Bengal Tenancy Act that when the area held 
by a tenant i* less than 100 brpha* the tenant is to 
bo presumed a ra.y.i! until tho contrarj is shown 
Ta»a Nath CiUK&AVcnTY r Iswak Chandra 
Das SABwan (1011) . 18 C. W. N. 393 


EJFCTMENT 
See 1-J f CTMS.NT 

See Lasdiomi aid Tzwait (ronmTrrE) 
See Waivei 2 Fat. L. 3, 565 


Suit for ejectment— 

Denial of landloriTe title — Forfeiture. Where da 
fendant in a suit lot rent by tho plaintiff, hm laud 
lord had doniod hi* title and claimed to hot 1 under 
a third party Held, that in a suit by tho landlord 
for ejectment of tho defendant as a trespasser tho 
defendant w«s debarred from pleading bis tenancy 
and claiming to hold possession on that ground, 
A itm idhnb Lore \ Anunla Ram Bagdi, 2 C JT V. 
755, lav DhoL v Aftabuddm Sirdar, 6 C Tl \ 
STS, Ramgnti Jit hurcr v Franhari Seal 3 C L- J 
201 , hha’cr Mistri v Sadrtiddi A Aon, / L. R 31 
Calc 022, followed ,1/aUila Dasst r Malham 
Lai Choirdhry, 9 C If. \ 92S, distinguished. 

SiikiE Maiduar c Rajasi Kanta Ray (1900) 

14 C. W. N 339 


- Co t) 




gatl A notice to quit by some ODly of the co 
sharers, is not sufficient to determine a tenancy. 
Copal Ram v DI aletvar, 1 L F 35 Calc 807, 
followed Dad Aihn v Summcreelt, 1 B & 
Ad 135 not followed Scbendra Nath Rot i 
Krishna Sakaii Dasi (1810) 16 C W. N. 239 


Presumption at to land- 
holder! nght in the abadi agricultural tillage— 
House tile occupied by a person not an agriculturist 
nor one of the customary village tenants of artisans 
—Adverse possession In a village which was not 
a purely agricultural village, but in which, on tho 
contrary, some two thirds of tbo inhabitants 
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LORD AND TENANT-*™^ 
EJECTMENT— conM 

the law that because a defendant la found 
v tenant of tome land under tho plaintiff, 
■den ia thereby cast upon tho piaicv.il to 
h that tho land ho sect* to recover is 
tho tenancy of the defendant. The 
would ordinarily ho on tho defendant to 
10 tenancy under which ho cliima to hold 
da X,al Oosvaim v. Jajntsirar Haidar, 
.V. 105, and S head tin Hoy v. Chat'erbhuj 
L J 376, referred to. Pbotap Ciiak- 
v Jctkistir Das (1014) 

18 C. W. N. 143 
--- i ... . Oam, if on {iMdlvrd 
tint to prove tenancy. The mero fact 
defendant holds somo land under the 
* tenant would not ho sufficient to 
>n tho plaintiff the burden of allowing 
poet of an} other land in the ranundari 

defendant may bo fonnd to ho in pos 

— Session of, he has no right »» tenant The burden 
of proof in a cess like this is on the tenant The 
prluciplo laid down in Rhidoy Krista itirtrC* 

( dec, 12 C, L R. 457, throwing tho onua on tho 
plaintiff should bo held applicable to eases where 
the land sought to bo recovered la admitted bv the 
plaintiff to be contiguous to tho bolding of tho 
defendant, or that it has come to his possessions 
bv encroachment. Gorni Debi e IUu Tasan 
Tevvart (1911) . . 18 C. W. N. 140 

Sait Jor—Lttut of land 

for residential purposes— Lam before the Transfer of 
Property Art {I V of 1332}— Onus to prote transfer 
ability— Presumption of transferability, if antes from 
long continued possession Ihe effect of the recent 
decision* ia that when a landlord sues a person on 
tho allegation that ho is a trespasser and Uiat 
person sots up a transfer from a tenant, it is for 
the latter to prove, first of all, the tenanoy and, 
secondly, the validity of the transfer. With regard 
to tenancies of homestead land created before tho 
Transfer of Property Act, the tendency of those 
decisions had been to establish Hint in the absence 
of evidence to tho contrary, the burden of proof 
being upon the tenant, llicso tenancies arc non 
transferable Dense MaAhab v. Joulassen, 12 
H /. 495, and liurga Perth ad Muter v Rmdaban 
Soakul, 15 IV F 274, referred to and doubted 
Tho only oxception raado to the above rule is when 
there has been an erection of pucca buildings Or a 
standing by on tho part of tho landlord while the 
tenant spends a largo sum upon tho land Madhn 
Sudan Sen v Annum Kanta Sen, I L. £ 32 Calc 
1023 : s o 9 C. IF. N 895, and Saba Mandal v 
Choltm Mil llit, 1 L R 25 Calc 896. a e 2C W. 
A. 405, relied on Mete long continued possession 
cannot give rise to a presumption of transferability. 
Ambica Peosad Sir.au i Baedeolai, (1916) 

80 C. W. N. 1113 

. — Suit for ejectment — 

Notice to quit— Tenancy reserving an annual rent 
— VPAat notice a tenant holding an annual tenancy 
is entitled to — Transfer of Property Act ( IV of 
1SS2) st lilt J, 107 The defendant a brother, one 
Chandu, by a registered kabuhyat, took a lease of 
2 cottahs of land from the landlord, at an annual 
rental of P.a 12 for residential purpose On the 
death of Chandu, hia heirs, including the defen 
dant, continued to live on tbo land and, autee- 
quently, the defendant s name was substituted in 
the landlord’s shensla aa tenant in respect of 21 


r cues ( »393 > 

, LANDLORD AND TENANT— costi 
I JECTMFNT — contd 

cotta) a of land at an annua! rental of Ps IS 
Thereafter, tho landlord executed a registered 
pi lit and let out mo bigha of his lands, including , 
tho-defendant s portion, for a ptriod of 39 years, 
to one Sheikh Iasiolla, who accepted tho defen 
dant as tenant of a portion of it Fasiulla then 
transferred his interest to one Mamsa, who, subee 
tjucntly, sold tbo same to tho plaintiff On the 
defendant's failure to pay rent for the 2} eottaha 
of land, tho plaintiff on tho 10th hnrtick, 1318, 
corresponding with tho 27th October, 1911, served 
the defendant with a notice to vacato the land 
within the 30lh KartlcV, 1318, corresponding with 
tho 10th November, 1911 The defendant failed 
to comply with Ibw notice The plaintiff, there 
upon, brought a suit for ejectment and Has 
possession and for arrears of rent field, thafthe 
rent being an annual rent and there being nothing 
to rebut the presumption in such a CS6C that the 
tenancy was of a character corresponding thereto, 
the presumption ought to bo drawn that tie 
tenancy was to bo an annual tenancy Durgi 
A llama v Colardhan Rost, 20 C- L J US, 
referred to. Held, also, that inasmuch as there 
was a contract of tenancy between the plaintiff 
and tho defendant, but there was no registered 
instrument as required by s 107 of tho 'lransfer 
of Property Act, this case camo wtthm e 100 of 
that Act Jltld, further, that inasmuch as this 
was a lease of immoveable property and not for 
agricultural or manufacturing purposes, but for 
•omo other purpose it must he deemed to he a 
Icaso from month to month terminable on the 
part of either lessor of lessee, bv IS days notice 
expiring with the end of a month of the (enaney 
Susixn Aston t Susixn Euaiiv\ (1910) 

L L. K. 44 Calc. 403 
- — — — ■ *■ Tol ilo " patla 

if imports permanency — Coienant by tenant to 
relinquish land on grantor personally requiring it 
if run* unth the land — Grant to be construed against 
grantor — Rvle etplairei — Land encroached upon by 
tenant and treated ly landlord as part of permanent 
tenancy — Terant, if may be ejected therefrom If 
there le nothing either in tho surrounding 
circumstances or in tho instrument which creates 
the interest, to show that it was intended to be 
otherwise, the inference is that a tenancy called 
“ t alula’ constitutes a permanent tenure Where 
in a contract of tenancy pnmd facie purporting 
to be a permanent tenancy, there was a covenant 
that “ if the grantor had a personal necessity, 
the grantee would relinquish the land ” field, 
that the covenant was in favour of the grantor 
personally and was not enforceable after his death 
by his heir. Scope of the rule that « covenant 
is to be construed most strongly agsmst the- 
grantor and most beneficially in favour of the 
grsnteo explained. Tho tenant aforesaid having 
encroached upon land belonging to the landlord, 
tbo landlord did not within tho statutory period 
from the date of encroachment institute a suit 
to eject the tenant on the ground that he coaid 
not, without his consent, acquire the status of a 
tenant on the land encroached upon, hot on the- 
other hand treated it as part ot the permanent 
tenancy ; Held, in a snit for ejectment, by the 
heir of the grantor, that the land originally leased 
aa well aa tho encroached land stood on the same 
footing end the tenant could not be ejected from 
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ENCROACHMENT— eontd. 

such circumstances as to raise a presumption that 
•the encroachment would enure to A » benefit 
and heeouio an accretion to C s bolding nndcr A : 
lltld, that though A might perhaps be described 
« C a de facto landlord, it could not be said that 
the land was settled with C by A, and there is 
nothing in the Full Bench decision to prevent B 
from suing to recover possession from A and O. 
Trpu Mahammad e. Tifayet Mahamma® (1916) 
19 C. W. N. 772 

ENHANCEMENT OF RENT 

— ■ ■■■ — . W&lver— EahoncsmeiU of rent — 

Bengal T '.nancy A cl (Vlll of 1885). a 43, 108 — 
CAur lands — Jltjhi qf Occupancy A took a le&so 
of a certain Government lha» mehal and executed 
a tabuhal m favour of the Collector by which ho 
<A) covenanted not to raise the rents of raiy&ts 
beyond tho amounts mentioned in the settlement 
jamabandi The tenants, howover, subsequently 
agreed to pay rent at an enhanced rate on the 
ground that tho fertility of the land bad been 
increased Upon a suit for arrears of rent at the 
■enhanced rate against the tenants, the defence was 
that A was bound by the labuhat executed in 
favour of tho Collector, and as such he was not 
•entitled to a decree at the rate claimed Held, 
that, inasmuch aa the tenants voluntarily agreed 
to an enhancement of rent, they deliberately waived 
the benefit of the said covenant, and they could 
not impeach the validity of their own agreement 
on this particular ground Zamir Hand'll v Oopi 
San dan Vast, I L S 32 Calc 463 [note), referred 
to Under > 180 of tho Bengal Tenancy Act, 
a raiyat bolding a char land, but who has not 
acquired a right of occupancy, is liable to pay 
euch rent for In a holding as may bo agreed ou 
between him and his landlord, Irrespective of the 
provisions of e 43 of the Act Jauakdab Baesu 
Malltk v Ram Lai. Hamah (1010) 

X. L. R 37 Calc. 449 

Rent in kind— Eifionffmeut of rent 

by addition of a ten r tn-lind — Bengal Tenancy 
Act ( VIII of 1865) i 20 S 29 of tho Bengal 
Tenancy Act applies oven where a money rent is 
enhanced b the addition of a rent in kind 
Kisnonr Hence Bose e SnziKn Ujir (1910) 

I. L. R. 37 Calc. 010 
Prevailing rate of real— Occu- 
pancy ra‘yat3 — Enhancement of real — 1’roof of ms 
to price of staple food-crops, how ascertain'd and 
Coarl i duty in the mailer — Prevailing rate for similar 
land in same or neighbouring m Way's in) A same ad 
vantages — Bengal Tenancy Act {l III of 1SS5), ss 
20, 30, 82, SO In a suit for enhancement of rent 
under a. 30 of tho Bengal Tenancy Act, it Is tho 
duty of tl o Court to refer to the price 1 sts prepared 
under a. 39, whether the parties to tho suit pro 
duco these or cot It is right and proper that the 
Civil Co jrt. in d reeling a local invest gntion under 
a 31 (t) should indicate to the o n icer holding 
tho investigation vrhat it Is that tlio Court pre 
euely require* Where the Court is satisfied that 
all the rent in (he village should be excluded from 
consideration in finding out tho prevailing rate in 
the village, bccauso it U fixed £n a mode which 
contravenes th« previsions of a. 29 of the Bengal 
Tenancy Act, then «n enquiry should lw d. reeled 
which will bring to light tho perratlmig rate of rent 
jiaid by occupancy ruiyafi lor lands of a similar 
lot, U. 
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ENHANCEMENT OF RENT— roniJ 
description and with similar advantages in tho 
neighbouring villages Nabdt Chakuba Shaha t». 
Kcla Chasdba Duae (1910) 

L L. K. 37 Calc. 742 

* — ■ ■■ ■ — — — Contract between land 

lord and tenant — Eight to enhance rent — Expression 
** putm taluL ” whether imports fixity of rent — 
Hereditary tenure whether implies fixity of rent — 
Evidence of conduct when admissible In a lease 
granted in 1823, there was a clause aa follows — 
r * I (tenant) shall pay the annual rent of Rs 173 8 
as 12 gds year by year and month by month as 
per dmcl in tbs Vias taluk " In another clause it 
was stated “ I shall continue to be in enjoyment, 
down to my sons, grandsons, etc., on recoipt of 
the latukdar i rents according to custom on account 
of tanks, bheries, eto , lj mg in the village." The 
landlord in a proceeding under s 100 of tho Bengal 
Tenanoy Act alleged that the rent was enhanceable 
while the tenants contended that the tenure was not 
merely hereditary but was held on a rent fixed 
fn perpetuity Held — That unless the landlord 
is precluded from tho exercise of the right of 
enhancing rent by a contract binding on him or 
the lands in question can be brought within one 
of tho exemptions recognised by Bengal Reg Mil 
of 1793 ho may bo presumed to havo the right of 
enhancing rents Bama Stivdan r It ad hi la Chou, 
dhrain, 13 21 I A 248 (1869), followed Held— 
The expression putni taluk in the contract did not 
import that the tenure was not merely hereditary 
but waa held on a rent fixed in perpetuity The 
mere fact that a tenure is hereditary does not 
show that rent of the tenure has been fixed in 
perjietulty In the present ease although there 
were expressions which showed that the tenure 
was mavrasln there was nothing to show it was 
intended to bo mottirin Tonnes v Matson, 12 W 
It 413 (7S69) and The 1‘ort Canning and Land 
Imjirocetnent Co , ltd v S 21 hatyayam Debt, 

1 L R 47 Calc 280 . s t 24 C IF A 369 ( p C ) 
(79/2), distinguished Held also — If tho terms of 
the contract are ambiguous tho rights of the 
parties rnav be determined with reference to the 
conduct of tho parties but in any case where the 
terms are nnammgnous no evidence can to given 
of the conduct of tho parties in contravention of 
tho terms of the contract Heller l v Ptcrehat, 

L E. 3 p. C 603 1650) (1871) and .\ E Jtaihcoy 
v Hastings. [1900) A C«2G0 (2CJ) referred to 
Buctzvdra Chaudha Bison r Hannur Chakra 
varti . . . . 21 C. IF. N 874 

■- In a suit for rent at an 

enhanced rate on the ground of additional lands it 
is sufficient if the landlord can establish that 
sinco tho creation of tho tenancy rent has been 
assessed and when last assessed it was on tho 
basis of a certain area and that defendants are In 
possession of laud on which no rent was assessed 
at the time Detox Frita Choi nnmi r Kama 
Oa» avd Om . . . 25 C. W. N. 204 

rop.rEiruitr. 

See Boms ir Next Act. JH8. »v 3 , 9 
asp 12. . I. L. E. 45 Etna. 635 

See Lasbloep ajcd Txkast (Trrt.') 

See Tbastxb or Paorxatr Act. 

— — — - - Forfeiture clause 

contained in a decree — Ezesvtion proeudtng— Power 
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IMPROVEMENTS — could 
18S2), t 108 (A) The plaintiffs husband took 
a bouse site on lease from the predecessor in title 
of tho first defendant m 1883 After 1883 and 
before let Hay 1S98 the plant tiff built a house 
theron to the knowledge of the landlord and the 
lease was renewed bv the first defendant on 1st 
May 1808 in plaintiffs favour who thereby screed 
to vacate the land on a month's notice While 
the plaintiff was in possession under that lease, 
the first defendant filed a suit in ejectment m the 
f-mall Cause Court, Madras, and though tl e present 
plaintiff then act up the claim now advanced, nr , 
a right to the superstructure built by her or its 
value, she was ordered without the determine 
tion of the right set up by her, to deliver possession 
of (he land on or before the 26th lebrunry 1S07, 
and on her failure to do so tbo first defendant was 

J iut In posacs-ion on that date On tbo 1st August 
ollowing, tbo first defendant gave the plaintiff 
notice to remove the superstructure within a 
fortnight Sho did not do so but in 100S instituted 
tho present suit for (a) a declaration that si e was 
the owner of the houao built by her and for its 
possession or (&) in the alternative to be pat t com 
pensation for it or (e) it that was not granted, to 
bo allowed to remove tho superstructure 
J, holding that tho plaintiff was not entitled 
to any of the reliefs dismissed the suit I/sM on 
appeal, confirming the judgment of WatJ-is J 
(bAMtAju-, Nsir. J , dissentin'-), that the plaintiff 
was not entitled to any of the reliefs asked for. 
Iftld by the Court, that the landlord was not ct- 
toppe 1 from disputing the plaintiffs right if onv 
by tho mere fact that the house was erected with 
his knowledge and without any protrst by 
him IlelJ (Wuite, C. J , dissenting), that tho 
tenant wis, for the purpose of removing her 
superstructure, entitl'd to a reasonable timo' after 
the determination of the tenancy whether it M 
by set of parties or 1 y the order "of Court Held 
bv MiLLtn, J , that tnc tenant haring Iren given 
ample titno to remove the building after giving np 
possession through the Court she was not rntitlrd 
to aDy fart! er time. Per \\ uits, t J — i> 108, 
clause (J) of the Transfer of Property Act govern 
ed the case ami tho tenant was not entitled to 
•remove tho buildings after the termination of tie 
t-nanoy Per Eavkarav Nstu J . — 6 108 of the 
Transfer of Property Act is only an enabling sec 
tion an 1 it did not lake away tho pre existing 
right of the tenant to compensation or to remove 
build ng even after fhe termination of tbc tenancy 
vi be vw V.SA yvvtn vutnyennaliuTv Tut view \r»w 
having recognised the tenant a ownership m the 
house tke plaint ffa ownership tl errt.i eacnot bo 
defeated by her fai uro to remove tLe house with 
In a reasonable litre an 1 as such failure ctrnot 
effect a transfer of ownership, all that tie lard 
lord wm entitled to waa an option to rvta n the 
build ng an ! pay e cm perms tion for it or to rvs 
tore the land to >ta old condition bv ri moving tb« 
building ami claim damages Per Jtiiitx, J 
The reecgn lieu by tbo landlord for the period 
of the new lenaiuv, of the tenant s property in the 
bt llding has no other necessary effect than to pre 
vent tho landlord from treating the build ng as 
lavlrg hem surrendered to him at ti i end of lh« 
j rovloos teno ard it w»< *n'y a jW* of seidrr.ro 
of • contract to allow th« rrraov rails Arturo |o 
remain «» tuok upon the land for the new term 
Jisui A»*i iowlJkas v, H mat ah fai. 4, /. A. K. 


LANDLORD AND TENANT — conid 
IMPROVEMENTS — ctmcll 
27 Had 211 referred to English and Indian Case 
Law on tho subject, considered Akcaumal r 
Asuan Sahib (11)13) , I. L. R. 88 Mad. 710 

INAM LANDS 

■■ ■ — Inam Reciter — Object 

cf mentioning the tax payable for fie land — lhan 
atthonhet, duties of — El gif of mtharamdar to trots 
«u case of lands vluch ucre foyer at tie loam Bottle 
men! In caves where the holding of a tenant 
was at tbo time of the Inam Settlement and has 
subsequently teen a tope consisting of trees tho 
wclvarnindar has a right to a portion of the valuo 
of the trees and tho ryot is not entitled to cut 
them down for his sole appropriation, the portion 
duo to inclvtramdar being determinable accord- 
ing to tho evidence The incidents of the tenure 
of a tenant under an mamdar are goverened bv 
the law applicable to landlord and tenant and 
not by the Inam patta or tho Inam Register w boro 
object in mentioning the tax payaUo ly the 
tenant was only to enable tl e Inam. authorities to 
fix the quit rent payable to Government bv the 
Inamdar Dodda Coddcpja v The Maharaja of 
I monogram, 1 L R 10 Had 155 Eanyovyt 
Appa Itao v Kadiyalo Katncm 1 L It 13 Hod 
2t’> Ajjerau v Karaienre I L It 15 Had 47. 

A otuynno I yvangar \ (Jrr ILK 26 Had 252 
and Kalarla A It ay y a v 1 oja tenla'a Pappayya 
Kao 1 L K 2'J Hud 24, distinguished f-RI 
Rajagopauaswajii Turtf f Jaoakvapha Far 
diumr (1013) I L. R. 38 Mad. 16S 

LNJLNCTION 

House tn oledt— 

Veil sunt ly »"* do his homo— Honda 

tow y isjisrfim — Dieerrhon of (curt In this tie 
High Court refused to grant a mandatory in urc 
tion at the suit of the ramlmlar for tie removal 
of a well rocentlv constructed inside tieir lovse 
by tenants of a bouse in a town the positirn of 
the tenan's being that tbey and their prrdceessora 
in title had paid no rent for generations and were 
onlt liable to rjeclment m the event of tie site 
oecupird ly lien being cleared of bulking*. 
L’niowrt Jiase MctUMHan \ahxa (I‘>13) 

I L. R. 35 AIL 202 

INTEREST 

— / e/ shyat eentairirg 

stipulation to pay erorsurf rate tf mteros — As nr 
ante ly landlord at fie line of ezteuhon cf Isluhyct 
thet towTfMmt vcvU wet ft orfenood, <(!«< cj, «• <U 
fitvsurl — fnfisre Aft tl cf 1572), s f!, yvtt 1 
A laluUsot for a period of one year j ro third tl*' 
on default of payn ent of rent the amar* wetld 
carry interest at 75 fee cent per annum Tbe 
Itnant b*’d over *ft*r ene jru On a >ii t jot 
rent cn tl e l»»i« of tbe let ul yet the «et snt plead, d 
that lehes the loful yet was eiecaterf ly fin-, 
the landlord assured Lmi that fie ectrnact f.r 
rsvment of inter n l at 78 per cent WOuhi ret be 
enforced Thu aUrgatirn wa« found to l* Iruc- 
IttlJ, thsl under the tlrvuirsisnre* tbe telul tet 
vii not the real agreement between lie partes, 
fcavirg been Induced ly fraudulent tnierepressrt 
alien, and tie tenant was not 1-able to far interest 
ebiijredctv the basra cf the ioWiyof h K.fnv 
1 of tke t viilenee Aet referred to. Nsma Cjias b 
Easa *. prat* bra Coaj.p*a Drrr(UIS) 

20 C, W.N. 1067 
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therefore (within the meaning of a 116 of the 
Bengal Tenancy Act) the respondent, could not 
acquire a right ol occupancy and (acting on the 
presumption under e 5, cl (5) of the Act, and on 
an admission that the smaller area was the private 
land of the appellants) he decided that the respond, 
ent was a tenure holder and not a raivat in respect 
of all the land in suit, and that he could bo ejected 
without notice to quit The High Court on appeal 
reversed that decision, holding as to the larger area 
that the presumption under a 5, cl (5) of tho Act 
had been rebutted, and that respondent was a 
raiyat and not a tenure holder, and (not withstand, 
mg the admission) came to a similar conclusion as 
to the smaller area , and decided that tho respond, 
ent had acquired rights of occupancy in both 
areas of land, and a notice to quit was necessary 
before ejectment Held (by the Judicial Com 
mittee) that on the construction of the leases and 
under the circumstances of tho case the Ifigh Court 
had rightly decided as to tho larger area, but were 
wrong in going behmd tho admission made as to the 
smaller area Bengal Indigo Company v Roghdbur 
Das, 1 L R 21 Cole 272, L R. 23 1. A 153, 
distinguished, on the ground that m that case there 
was to finding of fact to rebut the presumption 
under s 5, cl (5) of tho Bengal Tenancy Act 
DonMUJt Na&ayas Caowozatt r Dstaucsa 
(1011) . . . . I, L. R. 38 Calc. 432 

8. • ■■ - Sublessee — Aroidance of least 

— Vacant possession— Holding oier — Transfer of 
Property Act \IV of 1532), i 10S The plaintiffs 
were lessees cl a godown for one year irora 1st 
April 100S, at a monthly rent Irom 1st May 
1008 they sublet it on the same terms for tho 
remainder of their lease to the defendant who used 
it for storing bug* of sugar. On 5th December 
the godowu was partially destroyed by fire, and a 
quantity of sugar therein considerably damaged. 
The defendant's Insurers come in to take charge of 
the salvage, but soon after sold the remains of the 
sugar to O 31, and tho latter then took possession, 
and continued in possession, sorting the sugar until 
16 th February 1900 Meanwhile on !0th December 
the plaintiff bad written to the landlord advising 
him of tho tiro and of their terminal on of the lca*e 
in consequence Tbo landlord, however, insisted 
on their liability to pay rent until such time as 
vacant possession should bo given to hirrf Tho 
defendant, in answer to a bill for rent, wrote to tho 
plaintiffs to tho effect that he had terminated his 
lease on account of the fire and would not pay 
more than the proportionate rent for tho first 5 
days of December As however, vacant possession 
was not given until lfilh February (on which day 
<7 Jf wont out of possess on), the plaintiffs sued tho 
defendant for rent and for use snd occupation 
//rid, that the plaintiffs conld not exercise their 
option to terminate tbo lease until they put the 
landlord into possession If the avoidance of tho 
leaso under s 108 (e) of tho Transfer of Property 
Act (tV of 1882) was effectual without surrender of 
vacant possession, tho plaintiffs by failing to give 
vacant powermen were ho’dmg over afler tie ter- 
mination of thei r lease and were 1 able for rent under 
an implied monthly tenancy on tie aaire terms as 
before If the avo'dsnfe *»» lEdfecicaJ, tho let to 
continued until pot an end to by mutual consent 
Held, further, that the abandonment to the Insurer* 
by the defendant w as effected tor hi t benefit. and 
in the absence of evidence thst tie insurers and 
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their vendeo Q It kept the sugar in the godown 
in apito of pro’es‘8 by the defendant, tho latter (as 
between tho plaint ffs and the defendant) mist bo 
taken to have teen in occupation either under hi* 
original tenancy or under a similar one resulting 
from fc’s holding orer Shots Hah Booseiv r 
BbczlACo (1910) , I.IR. 35 Eom. 333 


7, — A mala amah — Construction of— 

A present demist err an agreement to male a future 
demise, a question of intention — Bengal Tenancy 
Act ( Yttl of 1335), as 10, 73, 155, 178, subs 
(I), cl S — Waste land — Notice i / necessary to 
terminate a lease of — Lessee of icaste lands if may 
be ejected except in execution of decree — Itcgis 
feted lease, omission of the landlord to jite, if effects 
tenants' position The question whether an lustra 
tnent made a present or merely- an agreement to 
male a future demise must depend upon tho para 
mount intention of the parties Parmanan Has v 
Dhartty Yirjt, 1 L It 10 Bom 101 , Jones y. 
Reynolds, L R 1 Q B 506, 516, Chapman v 
Totcncr,6il <£ f)’ 100, 104, referred to Where an 
amalnoniaA panted in 13)3 reel led that the defend 
ant had applied for a mouraei piohirari ehuldan 
lease from the plaintiff and that in anticipation of 
tho oxecuticn of a proper lease the plaintiff had 
agreed to place the defendant in possession ol the 
land on certain condi t one ur .that out of Pa 2 000 
payable as premium Its EDO would be paid in Jfagh 
1311 and the remainder by three equal annual in 
etalments, that in default of such paj roent tbeomal 
namah would stand cancelled and ceaso to be 
operative and that in 1312 and 1313 tho land* 
should Ic held rent free and that rent at specified 
rales woold be payable in respect of the lauds in 
subsequent years and the instrument furtlcr rro 
vidod that in J 312 the defendant w ould bring under 
cultivation 200 high as o! land and thst the whole 
would be brought under cultivation In 1313 end 
that in the event of • failure to cultivnto the lands 
In 1312 and 1313 the grantor would to at hlrrty 
tore enter snd settle the Isnd with other tenants — 
Held, that there was a present demise by the 
ainafnomah snd not an agreement to make « future 
demise SemUe Tlo position of t! o tenant un- 
der such eirenmstanco would not in aul stance 
be affected by the failure of the landlords to eso- 
cuto » registered lease in favour of the tenant 
Bibi Javahir human v l halter pvt Singh, t C L 
J 313 S.nahecran v 1 hagbat ( harder, 11 C 1 
J 513 referral to Held, that a. 178 of the 
Bengal Tenancy Act docs not op era In to make » 

153 of tho Act inappUcablo to the esse of a tenant 
of waste lands, who cannot there loro la ejected 
without notice under a. 153 1 eng served on him 
//e/d, farther, that under a 178 sub s. (1), el (5) 
read with s 89 and * 10, the landlord Lad no tight 
to eject tho tenant in the circumstance* ol the esse 
except in execution of a decree CmsMUtn* 
Hmu t Natan CJWtPB* IMP CnowrsT (1010) 

IS C. W. W. S36 


8. “Froiteftd Interes'i” — It- 

Cvirfrusre — 1 enfal Ttrorey Ait (!///«/ /jfi), 
r 160 (g) Tie plant Cs Led nndrr * sob '<sso 
granted ly <?, who he’d under • pertrsBtot Jcsso 

E nted 1 y Jf. J aga'n hold n g order « rerrrsrent 
» granted ly /’ The Jesec given by P to B 
aclhomtd B to grant snb lease* • //c/d, tl «t tb* 
rifcl/t and jolerret cl C, sed theictcre tl tic plain- 
tiff*, err " protected interest*,” and are net lath 
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the lessor to grant a fresh term Si eat CoA'ndba 
lIcKnorABBTAT t Rajesdba Lit Mjtra (1013) 
18 C. Vf. N. 420 

14. Nim-howla leaJO — Stipulation 

•n, affair tl rch/ntary alienot on by tenart to person 
•other than landlord — Purchase of tenure by stranger 
-at sale m execution of money detree — Purchaser 
tf acquiree good title — Landlord if can eve original 
Senai Is for tent and obtain decree binding on tenure 
The plaintiff purchased at an execution sale tie 
Tight, titlo and interest of tho tenants in a mm 
■hotcla tenure Notwithstanding the purchase 
by the plaintiff which was duly notified to the 
landloid, the latter brought a suit for rent against 
the tenants and obtained a decree Tho plaintiff 
brought a suit for declaration that this decree was 
not binding on him and that the tenure in his hands 
•was not liable to be sold in execution thereof The 
lease which created tho mm howla provided as 
follows “ Let it be known tbat if you find It 
necessary to transfer the mm howla tenure, you will 
transfer it to me for proper price You will not 
be at liberty to transfer it to any person other than 
■myself If you transfer it to any other person, 
■ouch truaslcr mil bo invalid " field, tbat there 
being no covenant ngamat involuntary alienations 
•and no covenant for re entry, the planitiff ac- 
quired a good title by his purchase and conse 
vjuently it was not open to the landlord to sue the 
original tenants with a view to obtain a decree 
whereby he could proceed against the tenure in the 
hands of the plaintiff Promode Raman Gloss 
r As win Kumar Nao (1014) 

18 C. W. N. 1138 

15. - — — — Covenant against alienation— Per” 
tnanent lease of agricultural land— Covenant 
•against alienation, t olun’ary as veil as mro/un 
-tary, with proviso /or re entry, tf enforctlle — 
Purchaser, \f must be notified by lesser of intention 
to determin- lease, before suit— Bengal Tenancy 
Act IV II I of ISSS), s 155, Sch III, cl (1), 
if applies — Limitation — Mortgage by lessee, tale in 
■execution, purchase by mortgagee — Mortgagee if 
trespasser. A permanent lease of agricultural 
land contained a covenant against sale, gift, 
mortgage, etc , by the lessees with a proviso 
for re entry in case the land was transferred 
or sold by auction The lessees having mort 
gaged the land, the mortgagee sued on hia 
mortgage and in execution of the decree obtained 
therein bad tho holding sold and purchased it 
himself and got possession through Court on 23rd 
November 1898 The original lessees continued in 

C sscssion of a portion of the land under a sub 
no from tho purchaser Plaintiffs who proved 
their right to a 12 annaa Bhare m the interest of 
the landlord sued the purchaser and the original 
lessees for ejectment on 20th March 1008 The 
lower Courts having decreed the suit, the pur 
.chaser only preferred this second appeal Held, 
that the plaintiffs were entitled to recover (jo nt) 
possession to the extent of their 12 annas interest, 
the defendant being a trespasser and the suit 
which was goiemed by Art 142 of Sch I of the 
Limitation Act having been instituted within 
time. Per Sanderson, <7. J. — The assignment 
was not ad minium, as the execution sale was 
directly dne to the voluntary act of the lessees. 
Per Hook em ek, J —A covenant for re entry by 
the landlord upon an involuntary sale u valid m 
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India as in England Per Curiam —Tbat in the 
absence of any act of the Plaintiffs recognising 
tho purchaser as a tenant, he vas in the position 
of a trespasser and neither s 165 nor cl (1) to 
Sch III of tho Bengal Tenancy Act applied to 
the case Per Mooeerjle, J — 11 here a covenant 
against alienation is coupled with a proviso for 
re entry, the landlord is not limited to the rel efa 
by injunction or damages That as the tenancy 
was of agricultural lands, s 111, Transfer of Fro 
porty Act, did not apply, and the amt was not 
bad because tho plaintiffs did not previously 
notify their election to enforce the proviso The 
institution of the suit itself was a sufficient mani- 
festation of the option to treat the lease as deter 
mined Dwamu Nath Roy Chowdhuby v 
Mathura Nath Roy CnoWDnURY (1916) 

21 C. W. N. 117 

1# - ■- Option ol renewal— TTn/ten 

notice in exercise of option to be gnen within lime 
specified in Indenture — Oral arrangement — Modi- 
fication or rescission of eorenant for renewal— 
Admissibility of evidence — IFoiver — Estoppel — Evi- 
dence Act {I of IS72 ), is 01. 02 (prouio 4). 115 
An Indenture ol lease contained a covenant 
for renewal of the lease whereby if the lesece 
desired to rorew the lease he should give 3 months’ 
notice in writing of hia intention to do so Tho 
leasee, however, failed to obsorvo this covenant 
and relied on an oral statement or agreement 
between himself and his lessor* for renewal of 
the lease Held, that there was no waiver Held, 
also, that the oral atatement or agreement amount 
ed to either a modification or a rescission within 
tho meaning of ■ 92, proviso 4, of the Evidence 
Act, and eudence of such oral statement or agree, 
ment was not admissible Held, also, tbat there 
was no representation of a thing with n the mean- 
ing of ». IIS of the Evidence Act and consequently 
no estoppel Mark D cbuz t> Jitehdra Nath 
Chattibjee 1910) . I. L. R. 46 Calc 1072 

17. Non-delivery of possession 

ol entire land demised — Petit, suspension of, 
for non delncry U bore the landlord, having 
let out a portion of a land to an earlier lessee, 
lets it out again with other lands to a subsequent 
lessee, and fails to deliver to tho subsequent 
lessee possession of the entire land leased to him, 
the entire rent is suspended A eale v Maeienar, 

1 M i IF 717 , 46 It P. 47S, and Smith v. 
Baleigh, 3 Camp 513 , 14 B 11 520, followed 
Stoles v Cooper , 3 Camp 514n, 14 B B S2ffn, 
and Annada Prosad Mulhopadhya v Mathura 
Hath hag Maxumdar, 13 O TF N 702, distin- 
guished Maicisdba Chandra Nandi i Naren- 
dba Chandra Lahiri (1919) 

I. L. E 46 Calc. 056 

18 Right ol pre-emption — of 

leasehold right— Clause of forfeiture of leaee and 
right to re enter on breach of eorenant — Contract 
Act (IX of 1S72), i 74, appl cabtlily of— 
Transfer of Property Act {IV of 18S2), ss 111 (g) 
and 117, applicability of — Bel tf against forfeiture, 
whether grantable 1\ here a mvlgtnt lease pro- 
vided for previous notice to the lessor in ease 
ol any intended tele or mortgage of the lease- 
hold interest by tho lessee and for forfeiture of 
lease and re-entry on breach of tho covenant 
Held, that s 74 of tho Indian Contract Act did 
not apply, that Courts had do power to relieve 




( 2417 ) 


DIGEST OF CASES. 


( 2418 ) 


LANDLORD AND TENANT— 

MINERAL RIGHTS — eoncld 
inasmuch as tfvo notice did not expiro at the end 
of the Bengali year, and no tender of the amount 
doe had been made In a amt brought by the 
appellant treating tho lease as being still 
fa force — Held, that there eras nothing in the 
terms of the lease to fix the notico aa one that 
mast bo given at any definite period, and there- 
fore under cl D it hojl teen rightly given , that 
cl 9 did not male it necessary to tender the 
amount duo for royalties at the time when tho 
notice was served ; that when tho manager ashed 
that the surrender should be by deed it was not 
obligatory to pay the money until tho deed was 
tendered j and that the lease was no longer sub 
cutting on the expiry of the six months , and 
therefore the suit was not maintainable Duma 
Prasad Small t Tata Ieov ak» Steed Com 
easy (10181 . . . X. L. R. 48 Calc. 552 

L. R 45 I. A. 375 


MULGENI TENURF. 

— .... - — — Landlord and Tenant~ 

Jftdffeiu tenure — Reietiee assessment, uho to fay — 
Iteunve P fernery Act II of 1861, »> 1 and 35~ 
Principles opart from Act Under s 35, revenue 
Recovery Act, a mulgenldar who pays revenue duo 
on fand fcefd by him as a mufgeni tenant is entitled 
to recover tho same from his landlord the inulgar 
by deducting the amounts so paid from any rent 
thou or afterwards due from him to the mulpsr 
Tie tact that tho mulgar s revenue assessment has 
been increased by Government docs not make him 
tho less liable to par t ho whole assessment although 
the amount ao to ho paid may be in excess of or 
out of proportion to the rent to he received by him 
To hold otherwise would bo to deprive tho mulgeni 
dar of the right secured to him by s 3o Ol the 
Revenue Recovery Act Per Bensost, J —Apart, 
however, from tho Revenue Recovery Act which 
thus fndircctly and «a it were unintentionally tm 

C bos the whole burden on tho pattadar it cannot 
hold that where an increased revenue assess meet 
has not been contemplated In tho mulgeni chit 
either the mnlpar or the mnlgemdar is bound to 
pay the whole of the increase m a “cessment imposed 
by Government Assessment is a burden, imposed 
by Government on the land and where the rent his 
been 6xed by contract and the imposition of a 
higher assessment by Government is a matter out 
side the terms of the contract altogether and is not 
provided for in It either expressly or impliedly, it 
ought in accordance with principle, to ho shared 
by the mulgar and tho mulgenldar in proportion 
to the benefit which each derives from the land 
VlDYAJfURNA Tmirthaswamt V UcQAXKU (1910) 
I. 1, R. 34 Mad. 231 

— The rights of mulgeni 

dar do not e«cheat to Government on the death 
of the last owner dying without heirs but rovert to 
tho tnolpar foT whom the mulgeni waa acquired — a 
mulgeni differs from * permanent lease Secre- 
tary os State tor Isuia t Sbitaram apt a 

I. L. R. 42 Mad. 327 

NOTICE TO QUIT 

— ■ — —— Principles to le observed m 

construing notices to quit— Inaccuracies in notice 
may Is immaterial — Test of sufficiency though 
maetvratt— Interpretation affected by the fact 


LANDLORD AND TENANT— eonid 
NOTICE TO QUIT— con fd 
that the persons on uhom they are eened are 
ConitTsanl lath all the fads and circumstances 
of the tenancy it is desired to terminate — Maxim 
Vt res Iraqis talent ijuam pereal — J lode of service 
— Transfer of Property Act (IF of I8S2), » 108. 
Tho principles on which notices to quit contain- 
ing errors honestly but mistakenly or inadvertently 
made are to bo construed, are entirely inappli 
cabfofo not ces containing inaccuracies deliberately 
inserted for fraudulent purposes The principles 
laid down by (ho English authorities are equally 
applicable to cases arising m India They estab 
lith that notices to quit, though not strictly 
accurate or consistent in the statements embodied 
m them, rear still bo good and effective m law, 
that the test of their sufficiency is not what they 
would mean to a stranger ignorant of all tho 
facts and circumstances touching the holding to 
which they purport to relate, but what they 
would mean to tcnantB presumably conversant 
with all ttoso facts and circumstances, and, 
farther, that they are to be construed not with 
a dcEiro to find faults in them which would render 
them defective, but in accordance with the maxim 
** VI res imrjis to leot qvam ptreat ' Dee d 
Ilunhvytoircr y Cull ford, -l Dou <t Ity 2d8 , 
Doe d T1 illiams v Smith 5 Ad dj F 350, Dnie 
v Dyer, [1900] IQ H 23 aril Deo r Archer, 
14 Fast 245 referred to A pi lying these pnn 
cinles to tho present cj so in their j leadings to 
which the de'endants attributed fraudulent inten 
tions to the plaintiffs — Held that the plaintiffs 
were not actuated by a desire to effect any frau 
dulent purposes in connection with the nctico 
to quit or in br ng ng the suit , from all their 
action and on the evidence a contrary view wae 
to be inferred that (he earlier port on of tbe 
notice to quit correctly and clearly described tbo 
Identity of tbo land it was intended to cover 
which tbo defendants admittedly knew was 2 
bighaj 2} cottahs, and the erroneous statement 
in the schedule as to tho area of the land being 
0 cOltahs did not predom nato Over the descrip 
tion of it already given in the not cc but w«* 
merely an immaterial inaccuracy and tbat tho 
plead ogs and evidence in tho case showed that 
tho defendants were conservant with all the 
circumstances and facta relating to the land 
Tbe notice was sufficient to cover tho entire area 
held by tho defendants from the plaintiffs, and 
was therefore a good notice Held, further that 
the notice to quit had teen duly served on all 
file tenants srta’ tfle comAtinns A mf Arwrr ,rr a. Wtf 
of the Transfer of Property Act (IV of 18S2) were 
complied with Service on one joint tenant is 
jrrimd facie evidence that it has reached the Other 
joint tenants Macartney v Cncl, S Esp 194, 

Dot d Bradford v IFafms, 7 Fast 551, and 
Pollocl r Kelly, G Ir C D It 3G7, referred to. 
Service through the post was sufficient ( Gresham 
House Estate Co V Rasa Grande Cold Mining 
Co [1870), IF A’ 119 j and the presumpfon that 
tbe notico so served has been received is greater 
when the letter is registered as in the present 
case, and is not rebutted but strengthened by 
the fact tbat a receipt for it is produced signed 
on behalf of tbe addressee by some person other 
than the addressee himself Ta*hcm r A icholeon, 

L R 5H.L 581, referred to IIaeibab Baserji 
v Ramshasih Rot (1918) 

I. L. R. 48 Calc. 458 
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LANDLORD AND TENANT— coni, I 

PERMANENT TENANCY — concld 
»ord* In the receipt* or were even aware of It 
JSitkendro Nath Rot r Dwarkavatb Chakra- 
■'«« 24 C. W. N. 1 


REUNQUrSHMENT 

. — . . . Jant tenants, surrtn 

Her by one of tier share, if operative against the 
other — He hnymshment to tale effect at a future date 
if inoperative A relinquishment made in favour 
of tbo landlord by One of two co tenants so as to 
■effect her share is valid A relinquishment is not 
Inoperative, because it was to take effect at a 
subsequent date Kcbir Mcnsm t Baikcnta 
Ciiamika Shah* (1910) . 15 C. W. N 680 

■ Oeeupancy tenant — 

Usufructuary mortgage — J?efin<jt<i»Jlnienf of ten 
aney during the term of the mortgage Held, that 
an occupancy tenant who has made a nsufrac 
tuaty mortgage of hia holding and put tho cnort 
gageo in possession cannot during tho subsist 
a >ice ol each mortgage relinquish his bolding to 
tho prejudice of tfie mortgagee a rights Rannu 
Hat y Rafi-vd din, / L X 27 AU 82, followed 
•CnnoTE Lax. v Sheofal Sixorr (1005) 

L L. R. 33 All 335 


RENT 

1. Presumption of permanency 

of rent — Record of Rights — Bengal 7 tnancy Act 
(P//f of 1885), as amended by Bengal Acts III of 
im and l of im, S3 SO, 70S, ITS When an 
application ia made under s 105 of the Bengal 
Tenancy Act aa amended hy Bengal Acta 111 of 
1838 and I of 1003 for settlement of rent after the 
final publication of tho record of rights, tbo tenant 
is entitled, in view of the provisions of s 1 15 of the 
Bengal Tenancy Act to the benefit of the presump 
tion under a 50 of the same Act Radha Kiehore 
Xtamlya y Vmtd Ah, 12 C IT N 901 approved 
■Secretary of State for India v Kojienuddi I L B 
26 Calc 617, distinguished Pirthichaud Lai. 
Ceowdhrt v Basabat Ali (1009) 

I. L. R. 37 Calc 30 

2. One tut for rent of different 


tenancies, if maintainable — Bengal Tenancy 
Act ( VIII of I8SS ), s» 20, 29, els (a) and (b>— 
Presumption under s 20 when arises — Fffect of dim 
non of tenancy V, hen there are several tenures 
held by the same tenant the landlord may institute 
one amt for (he rent of a 1/ the tenure* bat il be dace 
to he cannot put the tenancies to sale in execution 
of the decree so as to enable the purchaser to avoid 
incumbrances Undoy A ath Das v Krishna Bra 
sad Sircar, I L R 31 Calc 298 t s e 6 C L J. 
153 11 C IF If 197 , Botlanta Bath Roy v 
■Thatvr Dcbendro Hath Sale, II C IF If, 670, 
Banda Lai y Sadhu Char an, 7 C L J 96 . Cipro 
Das v Rajarom, 13 C If N CSO referred to No 
inflexible rule of law can bo laid down that the 
division of a tenancy creates or does rot create a 
new tenancy Whether it dees or does not is a 
qnestionof the intention of the parties to be decided 
on the evidence Uday Chandra y Rnpendra 
A orayatt, 13 C IE N 410, 3'adhu Mala v Alfa 
suddi, 13 C IT A. 302, referred to Stott ex 
■CnABD t)A8S v Satish Coasdba T AS (1009) 

14 C. W. K. 315 


LANDLORD AND TENANT— con if 
RENT— con M 

2 - Denial of lessor's right t° 

Sue — Estoppel Held, that a tenant who had 
taken a lease from one of several trustees was 
not competent to deny hia lessor s right to sue 
alone for the rent Musammat Burma v Torab 
silly, 3 If yman If, and Jamarayan Bose v Rad nx 
e-mi Vast, 7 B L R 123, referred to Res HO Das 
i Makscdas Das (1810) I L B. 32 AU 213 

4. Suspension of rent— Substan 

tial interference by lundlord rath enjoyment of holding 
by tenant — Tenant tcAtn enf tied to suspension of rent 
— Rond fide interference, ichat is Where thero is 
substantial interference by the landlord with the 
tenant ■ enjoyment ol his tenure even though there 
n no complete eviction, tho tenant la entitled to 
suspension of rent for the period during which 
there was such interference KadvmUr \ Dosna 
v Rashte Rath Bistros, 13 IE R 338 , Dhvnpat 
Singh y Kmim Ispaham, I L R 2i Calc 296 , 
Harro Human v Puma Chandra, 1 L P 28 Calc 
188 , Lolita Sundan v Surnomoyet Da si 5 C IE. 
A 353, discussed J auction purchased a dur 
pntni with power to annual incumbrances and 
served notice to quit on the lepvtnidars who Te- 
f u&cd to yield possession On J attempt ng to take 
f orci bio possession, criminal proceedings ensued as a 
result of which the seputnt was attached under a 140 
of the Criminal Procedure Code, on the 3rd October 
1902 The land attached was subsequently let out 
to (junnftrr who paid rent to the putmdar ami depo 
sited certain sums as yara rent in the Collcctoratc 
Some of these sums deposited were withdrawn by 
J as dur putmdar In 1800 the. semtnidars 
obtained a decree esta Wishing tboiTsepvtn! title and 
in pursuance of that decree withdrew some of the 
tjora rent that was deposited in the ColJectorato 
In a suit for rent by J aga nit tho stputmdars for 
the period during which tho property was under 
attachment Held that tho circumstances con 
stituted substantial interference by the landlord 
with the tenant s enjoyment of his tenure such as 
disentitled him to recover rent for that period 
Held on the facts ol tho case that It n«s not such 
bond fide interference without prejudice to tho 
tenant no would entitle the landlord to receive rent 
Ranee Sumomoycc v Shooshee Moolhte 12 Moo 
I A 211, distinguished Mahomed Jeaoxxya 
M ean v Surdeashessa Bmr (1910) 

14 C W N. 446 

5 Co-owners — Receipt for rent col- 

luetrely ffiien to tenant by one to miner — Rights 
of the others to sue tenant and remaining eo ourer 
for rent IE and others were co owners of a 
shop which was let to U The other co owners, 
•uspiecting IE’s good faith, gave notice to U 
forbidding him to pay rent to IE They then 
commenced proceedings for partition of the shop. 
Subsequently IE executed in favour of 17 a receipt 
for arrears of rent and for a further aura alleged to 
represent rent paid in advance Held that in the 
above circumstances the co owners other than IE 
were entitled to sue the tenant and IE for tbeir 
proportionate share of tha rent tbeir allegation 
being that the receipt referred, to above was 
fictitious and collusive Doorga Chvran Surma 
v Jam pa Eases c, 12 B L R 289, referred to 
Zia cd ora v Mcbamhad XJkab (1910) 

I L R 33 AU 308 

6 — ■ Joint promise — Contract Jet (IX 

of 1872), * 13— Joint and several liability when 
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LANDLORD AND TENANT— contd 
RENT— eonid 

published — Suit In ha ve rent assessed — Limitation 
Where more tV.nn 12 year* before the landlord a 
suit for assessment of tent the tenant m the coorae 
<tl settlement pcowe&ng* ect up a title to bold the 
land rent free, bnt no actual decision ot the qnca 
tion by the Settlement Officer was proved though 
tho record of Tights which was finally published 
within 12 years of the gait showed that the tenant 
was entered as a settled raiyat in the village 
Held, that it waa open to tho landlord to rely upon 
the entry in the record of rights as a tacit reeogni 
tion of his right to have rent assessed at any rato 
within 12 years of the date of final publication 
anl the suit therefore was not barred by limita 
tion Maharaja Bmndra Rithore Manilya ISaha 
dur v Jlosan. 15 0 L J 205 sc IS C IP A 
931, d s inguished Amy Qazi e BraivcB* 
KisnosE JUtwra Bsuabub (1912) 

18 C W H 629 

23 ■ Assessment of rent. — A suit 

for assessment of rent brought more than 12 

S oars after an adverse title had been set op, 
barred by limitation Bibevdba Risnosz 
JUkikt* Baa*»PB v Tout (1012) 

I L R 39 Calc 453 
IB C W N 931 
li. .... — .... Fixed-rate tenants— Usbihtr 
—Contract Act (f X of 1S72) s 43 lhld that 
tho liability of joint holders of a fixed rato tenancy 
of payment of rent l» Jo nt and screral and not 
joint only The (allure therefore of tho plaintiff 
in a suit for rent against screral fixed rate tenants 
Jo ntly to bring upon the rocord the representatives 
of a deceased defendant Is no bar to tho continuance 
of the *u t against tho rerna am? defendant* Jo’/ 
Oubind Labi y Monniotha A of* llantni 1 L It 
3S Calc 5S0 followed Muhammad Askar v 
Radhe Font Sivqfi l L It 22 All 307 referred 
to Aanet. Atu w B*9 dio Snan (1012) 

ll. B 34 All 604 

15 Denial ot landlord s title— 

Landlord, i/ «h< tied to rent for use and occupation 
others no »ueh alt* motive da m is mads tit 
the pla nt In a suit for rent where no altema 
live cla m 1* made for compensation for use anl 
occupation, no rent can he decrcol on that footing 
Where mint for rent tho defendant denied 
the landlords tillo and the pin Miff filed to 
prove an allegod settlement with him and no 
alternative cU m was made in tl a plaint fo» 
compensation for one and occupation i lit U, 
that tho lan Uonl waa not entitled to compel* 
satlon for use and occupation lukhrt A ant 
Doss v SuntcroodJi Lustar 13 11 1- R HI 
rtndra A or am v llhai Lai I L. It 22 Calc 7S\ 
Paehhea Smjh v Vptnira Chandra l L.R 27 Cal' 
230, and Cstinda Snndar y &rifn*A*a 10 C I J 
53 f followed ^umomoyts y Jhna hath l L It 
SCak f >0S,nolAnnt£.irJirv RamloKJ I R 25 
Calc- 31 1 d sensred 1‘then Chandra fiinfh r 
Shama Cham Vhailo, JI Moo, } A 7,20 referred 
to BircEOT Roam r Raw Kiretwaiv laasnsn 
(1312) . , . . . 17 C. W. N 311 

18 -Ex ptrfe decree tor. If opsralcs 

6* re* JudieaU— '<*»<* **dtr $ i&i of it* 
lenjal lenaney He* (Fill cf 1SSS) if ton 
#* t fir rent As ts parte decree is » suit tor 
tent Of«r*trs as m ini tala upon the question 
Of relation of landlord and tenant fir Chandtr 


LANDLORD AND TENANT— contd 
RENT— eonid 

v Tlansh Chander, 1 L. P 3 Calc S33, referred 
to Madha Sudan v Brae I L R 16 Calc 
300, discussed and distinguished Where a suit 
waa decided in the presence of the defendant s 
pleader Held, that the decree could not bo 
called an or parte ono merely because the defen 
dant did not adduce evidence or submit any 
argument at the trial. Held also that then parte 
decree did not Jose its conclusive character because 
it was not executed The relation of landlord 
and tenant be ng once established tho mere fact 
of non payment of rent is not suffic ent to show 
that the relationship has ceased If a landlord 
elects to treat the defendant as a tenant tho mere 
fact of his having served a not co on him under 
s 167 of the Bengal Tenancy Act does not bar 
a suit for rent Ror Kcrsuit Itor Cirawoncsr e 
Alimoddi (1912) 17 C W N 627 

17 — — Agreement to deliver agn* 

cnltnra 1 produce — Over and above cash real— 
Cess—ijrcement opposed to pill c pol cy Cor 
tarn tenant* hold ng under a registered qabvl at 
agreed therein to deliver to the r landlord over 
•nd above the earn spec Sod as a mono/ rent, 
certain agricultural produce and further to supply 
the landlord with a cart and bullocks when ncces 
aary and in default iho landlord might cla m the 
cash value of the said due* along w th rent Held 
on sn t by tho landlord to recover tl e ca*l> cqm 
valent of such dues for several year* tl at the co 
venant in question »«» for var ou* reqsons i nen 
foreeablo Abdul 11a y \olhva 1 AIL L J 637 
SadaaandPandty AUJan IIP 32 AIL 193 and 
Sheoamber Ah r y 7 he CoH'ctor of Atamyorh 1 L 
R 31 All 333, rel rred to ins 1 aw «• A<os« 
Au (1912) 1 LIU) Ak 19 

Smiiso U r L*x» Pevkvu* Act 1901 s 66 
LLB 38 AIL 2S6 

18 Patnl loaie— Dim on tasted 

bj tidal river — J? ght to abatement of rent under 
palm lease — D lim'd land part cf tultk re 
forming in * lu — Cla as by ndari and p-ilnidirr 
—Bengal Act V1U of ltt'9 s 19-ltm talon 
bj alerts possession — Fa Urt to throe rilinqnuh 
nrnt of tsomcrj'd bad Ay ptlnijsr Tho spool 
lants were owner cf a taminUri withn wh eh 
was a patnl taluk created m 1837 by ono of th» 
predecessor* in title of the ■up' Hants i this ta'uk 
was o rued by the first rei^m lent u nntnldar 
*nj a **ron? tidal river Hewed close le tkt beta 
d»rio-» of the talnV The pa nl leaie coven m ed 
that if the land he found to bo more la tneinro- 
men! by **' preiVeil accord n- to tho tueions 
of the pargana 1 shall repanviy pay the rent 
thereof at th a rate if ft bo found to lo lea* 

I shall get reniwdon therefor ’ la ISI3 the aj» 
reliant* obla'nol a decree In the Revenue (ourt 
for Ineniwl rent on the groin f that all tlraal 
fan I ni foun 1 on UMviVnirBi to bo In the patnl 
d»r» po«»o»«Ifin. la 1JJJ part of the U'nk having 
Irea washed awsy I y the river tho respon Irat 
obtained a proportionate slie'e-cent of ite ten* 
Eulsrequreitly tho land so dlotuted re fonue-l «* 
»ii«, whereupen both pari e* cl* raed ll an J *.» h 
p*rtv altera w«l to exerc«w> right* of cwnrexhip 
** evidence*! ad« ere* pones* co a-a c*t (ha other r 
ho! Jl was /*«. J that Bn tier party hid provref 
•Oflx-iert adverse psiwui ta yjte h m a title 
In t9>« the appetUn 1 * *•*«! he a d«daratieo of 
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LANDLORD AND TENANT — con Id 
RENT — conld 

22. - 


- Abatement ol Rent — Cons 
fraction of labuhyal In a palm kabvhyat there 
was the following provision for abatement of 
rent . , * If you obtain remission in the 

sadder jama from the Government in respect of 
lands taken op for culverts, embankments or roads. 
I shall also get from you reduction of jama on 
account of all the said remissions in the jama ol 
this pulrti * Held, on a construction of tbo agree- 
ment, that the putniiaru,sa to get the same amount 
of remission which the tamindar would get in the 
Government revenue Held, also, that the words 
1 culverts, embankments or roads’ in tho agree 
ment were illustrative and not exhaustive 
Hibevdba Nath Dctt t Ham Moiux Gkosh 

(1914) 18 C. W. N. 8C0 

23. ■ — « ■ ■ Adjustment o! account — Ed 
iccoi landlord and tenant — lfo.nl toil — Portion of 
amount due on adjustment, kept in deposit leilh 
tenant for payment to superior landlord — Such 
amount \] continues to be rent and if reeoieralle 
as such— Limitation Act [IX of 190S), Sch /> 
Art 115 Tho plaintiff was the landlord and tho 
defendant tho tenant There waa an adjustment 
of accounts between them as regards rent in 1312 
F S , the adjustment boing embodied in a wasil 
bah, and tho defendant was found liable to i>ay 
aa certain amount out of which Rs 13G 2 was left 
with the defendant as a deposit for payment to 
the superior landlord on account of rent payable 
by the plaintiff to tho latter and the balance was 
stated as payable to tho plaintiff The defendant 
did not make the payment to the superior landlord 
who sued the plaintiff and obtained a decree 
against him for the amount due from him The 
plaintiff thereupon sued tho defendant to recover 
the rent for tbo years 1313 to 1315 and the amount 
which he had to par to the superior landlord with 
interest Held, that tho uasil bah showing that 
the amount which waa to be paid to the superior 
landlord was left In deposit with the defendant it 
must bo bold that there was * discharge for this 
portion of the rent The assignee was no party 
to the contract but if, as the contract ehowed, 
the amount was left in deposit with the defendant 
for payment to a third party and it amounted 
to a discharge to far as that portion of the rent waa 
concerned, the amount so kept in deposit eea«ed 
to be rent and recoverable ss such and Art 115 
of tho Limitation Act was applicable to tho case 
Lcchsji Missnt v. Diom Kuab (1913) 

19 C. W. N. 174 


24. - 


- Tenant n»v*r pnt la posses- 


sion of entirely o! demised land — Acquiescence 
— Payment of full rent — fiuil for rent — Plea of 
suspension of rent, if sustainable — Abatement — 
Apportionment Where a tenant who had not 
been put in actual ’possession of a portion of tbo 
demised land, nevertheless went on paying the 
lull rent agreed to in the lease . in a suit for recovery 
of arrears of rent by tho landlord, Udd, that 
the tenant cannot in tuch circumstances claim 
suspension of rent, but the rent parable to the 
landlord was liable to abatement Armada Prosad 
r Alalhuranath, ]5C W A’ 702, follow od Saba da 
Pbosad Bn attach abjex r Kai Movmatba Nath 
JIitteb (1914) . . . 19 C W. N. 870 

25, Non-oeenpanej ralyat — Lean 

for a term— Suspension of portion of rent during 
Du trm— Stipulation for payment of real at full 


LANDLORD AND TENANT— con fi 
RENT — conld 

rate after expiry of term — Agreement if invalid— 
Acceptance of rent at reduced rate after expiry of 
tie term, if deprives landlord of fit! right to clam 
retd at the stipulated rote — II auer — Intention of 
parlies \\ here in a labuhyal for a term executed 
by a non occupancy raiyat a certain rent waa 
settled out of which a portion was kept in euspen- 
sion and tho balance was stated to bo the rent 
payablo for tho term, and it was further stipulated 
that If after expiry of the term of raiyat continued 
in occupation without taking a fresh sett’ement 
he would bo liable to pay rent at tho full rato v 
and after the expiry of the term the raiyat re- 
mained in occupation without taking a fresh settle- 
ment and rent was then realised from the tenant 
at the reduced rato for a few years and there 
upon the landlord sued, for rent at the full ra.e 
Held, that the agreement d d not contravene 
the provisions relating to non occupancy raiyat a 
and was not invalid I hid, also, that the landlord 
by accepting rent at the reduced rate was not 
deprived of hm right to claim rent at the rate 
stipulate! in the Labuhyal anil waa entitled to 
receive rent at tho full rate Zturga Prasad Singh 
i Eajendra \arayan Eugckt, I A. f! 41 Calc 
493 sc IS C ir A 66, and Laijnath Prosad 
v Itaghinath Eai 16 C B A 496. foliowed- 
Held, further, that evidence that s nee tho execu 
tion of tbo labuhyal the tenant paid rent nt a 
lower rato than that stated in tho Labuhyal was 
admissible to shew tbo intention of tho parties 
that the labuhyal was not intended to bo eictod 
upon or that there had been a waiver of tho terraa 
of the lease Hen I Madhab Goram v Lalmoh Dan, 

6 C II A 242 followed Kailasu Chabdba 
Saha e Daubama Sheikh (191 >) 

20 C. XV N 347 

28. Suit for Rent calcnlaled on 

area under cultivation— On the basis of labuhyal, 
by one co sharer only, mating the other co sharer a 
defendant, if maintainable — Bengal Tenancy Act 
IVIII of ISS5), s, 52, 1SS The plaintiffs as 
fractional owners sued to recover rent on a labuh- 
yal making their co sharer who refused to join, 
them a pro forma defendant Tho land was at 
the time of letting waste and jungly and waa not 
measured but a certain area, was stated by guess 
and it was provided that the tenants would pay- 
rent at a fixed rate per b gha when tho lands 
would bo reclaimed or the surrounding lands 
brought under cultivation Held that although 
as a general rule all ce-oontractecs ought to le 
Joined as plaintiffs, a suit by ono would not be 
bad if the olbrrs were joined ss defendants and 
If there was good reason for not jo rung them aa 
plaintiffs, and ono of several joint contractors 
may sue to enforce his share of tho obligation 
it the other co-contractccs are jo ned as defen- 
dants That tho present suit was not one for 
add tional rent for excess land wilhm the meaning 
of a 53 Bengal Tenancy Act, and was maintain 
able by the plaintiffs upon tbo labuhyal under the 
general law anl the provisions of a J8S are not 
applicable to the suit. BaOSAr r AsirvuDMv 

<W») 21 C. V/. N. 371 

27 . — — Prerampt/on of permanency of 

rent— Bengal Tenancy Act fill l of ISS5 ) as 
amended by Bengal Ads of JS3S and I of 1903, 

« iS) 213 and ofss 31 and 

s ' 3 of the Bengal Tenancy Act — Prevailing rate- 
— Ground for enhancement of rent. \\ hero a Record 
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LANDLORD AND TENANT— eo*W 
RENT — eontd 

of the tenure no Ions 08 ft lasted The Pout 
CAVM'CO AXt) I.IND lilFROVEMEXT Co r Srematt 
KaTiayam Dkbi . . 24 C. W. N S69 

32. .. — - - - Pffn<«ii( lea 

gut, all i( against fcr damagis for use and occupation 
uMAe- ii a suit for r ent Where, m a suit by a 
landlord lot damage* tor use and occupation of 
land, the defendant claimed to l« a tenant and 
the plaintiff admitted that ho was a pcrmi**i\e 
occupant, Add that tho relationship between the 
parties «u indistinguishable from the relationship 
■of landlord and tenant and that the evnt wa«, 
therefore, one for rent, and was not cogmoibh by 
A Email Causo Court Mahadeo Rai r Maharaja 
Kesiio Ihusvn SrxQK Baiiadto 2 pat L. J. 97 

33. ■ Amt Jor rent — 

plaintiff tn possession under revenue role — tale ait 
-Mute — irAeMer plaintiff entitled to teeovtr rest from 

tenant. i Wliero the plaintiff's purchase of an 
ejmali share at an estate was subsequently art 
■ftaido on appeal. Mi, that the plaintiff was ontittcd 
to recover rent from tho tenants so Ion? as ho 
remained in poasession until the Original pro- 
prietors succeeded fn recovering possession of 
-the tjmoli share Muxsrn Acpuh IUziaq c Rai 
.Bahadur IUijxatk Gobxica . 2 Pat L 3. 383 


TITLE 

See Lixdloro and Tesaxt (Leave) (Tkaxstfr) 
■ — ' Fafoppcl — Tenant ad 

milted into possession, if mat/ deny landlord 1 1 title 
■and art up a d fferent title den red from atranjrr 
A tenant who has been let into possession cannot 
deny Ins landlords title however dife ttve it 
may be, so long a» ho has not cponlv restored 
■possession by surrender to hi* landlord Hilar 
K trsuTARt Uesbaj Rixjit kixon (1915) 

I L. R. 37 All 557 
19 C W H. 1207 
3 of pTOOt — 7 emit, ntrtamtv of 


pron ng disputed land — Khan land ether than 
remit— Tenure or holding — Lease to tiecadar to 
cultivate — Lands c (’healed if rat veil i land of tic 
cadar — Ticcadar's possession of land outside ticca 
if adverse to landlord. The owner of a t»nzi is 
-entitled to recover pomes-ion of lands within it, 
unless the defendants whom ho sues can prove a 
subordinate interest that derogates from hl» title 
Tho fact that ho has failed to provo certain epc’i 
fia titles which ho in addition asserted in the d s 
puted lands, docs not d*p-ive him of this initial 
presumption in his favour Tho onas which 
fs on the defendants must bo discharged bv them 
The fact that the defend inis were raivats holding 
o’her lands of the village would make them »•» tied 
roiyats of tho disputed lands if they prove! that 
these lands were held by them as roiyats but 
not tf they fail to provo this Jtafendra Knar v 
Mohim Chandra, 3 C W V 753 did not apply to 
this case, in which the defendants held a number 
of eeparate holdings and did not claim to hold 
tho land m suit as part of any specific holding 
Where a tiecadar t jok a lease of lands for exceed 
iag 100 bighas in area to * cultivate by sowing 
indigo or other crops either b> means of than 
cultivation or through tenants * field that it 
was a tenure A tenure holder doe* not become 
a rai vat With respect to all land that eomes into 
Jus direct possession, bccaaa- the lease authorises 


LANDLORD AND TENANT— con M 
TITLE— con W," 

him to cultivate these lands A proprietor may 
hold other Inn Is beside* r-rait land* in lhas pos- 
session, and because ho recoi era posseitsion of lands 
on tho basis of the presumption arising from hi* 
proprietorship, it does not follow that the Land is 
rcrail nor Joes tho fact that he falls to prove the 
land to h« icrmt prevent him from claiming the 
land if the defendant fails to establish a subordi 
nato interest in it Where the proprietors having 
purchased certain holdings suffer them without anj 
arrangement to bo taken possession of by their 
tiecadar*, tho tieeodara’ possession of sueh hold- 
ings does not become adverse fo the proprietor* 
Maxxeus v IUninut KciER (1914) 

19 C, W. N. 149 
— ■ Denial of landlord’* title when 

entails forfeiture — Rower of Court to relieve 
forfeiture la order that a denial of landlord’* 
title should work a forfeiture of the tenancy, 
three things arc necessary to) the tenant must 
set up title either w himself or in a third party 
inconsistent with their mutual relationship, (6) 
the denial must b ' direct and unequivocal and not 
casual a id (e\ it must bo made to thn knowledge 
of tho landlord A casual statement, oncoramuni 
cated to the landlord, made bs a tenant in a sale, 
deed executed by him in favour of a thirl party 
m respect of other properties to the effect that the 
executant is the owner of the propcr*ies leased, 
docs no minim to a dis-launer ol tho landlord * 
title Per SE,niorai A war, J Oh ter A di* 
claimer of the landlords title effects a forfeiture 
even if the tenure bo for a spccifio t’rm, and 
Courts have no power to re'ieve against it unless 
flit d«-laimer was occ isione f by tho fraud mistake 
or ac-i lent of the landlord and the te innt was 
neither careless nor no ligcnt KemalootI t 
SIcKsotro (1017) I L R « Mad. 629 


11 Sarkhat " — ereeuted by tenant in 

faeour of a person with an imperfect title — Holies 
of ej'rtmrnt — Tenant not competent to deny the 
1 tie of perron to whom he hod gnen the snrkhat 
In execution of a decree against ona of two joint 
owners of a house tho decree holder caused the 
entire house to be sold Whilst tho house was 
nndcr attachment the other joint owner filed 
his suit for partition an I obtained a preliminary 
docrce hut tho silo took place before this decree 
was made final One hi P , who was a tenant 
of bo'h the original owners then executed a 
sorlhal or acknowledgment of his tenancy, in 
favonr of tho auction purchaser, admitting that 
he was a tenant of the a action purchaser and 
JasWo to ejectment by hum under Jho conditions 
stated therein Held that it was not open to 
V I* to challenge tho auction purchasers right 
to eject him according to tbo terms of tho sarihat 
and to set up the jn* fertn of one of the oo owners 
Lai 1 lohamedv Kail sous I L It It Calc 513, 
distinguished Mamuka Pass id v Gokul Pra- 
sad (19f!)} - . I, L. R. 41 A!L 654 

- - - Deal'll of landlords 

Idle — Forfeiture of tenancy — Dental that landlord’s 
title kvj > subsisting — Advert’ possession — Kudmut 
tenure, nature of — Part tf future services — Resump- 
tion of lands — Right to eject on denial of title A 
denial by the tenant of h's landlords title must. 
In order to work a forfeiture of the tenancy, ho 
bro ight home to the knowledge of the landlord 
and it must bo unequivocal anl clear The 
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LANDLORD AlfD TENANT — conH 

MISCELLANEOUS— con« 

2, Burgadsr — Burgadar, if Unant 

— Au it for burga rent, if maintainable in Small Came 
Court— Small Cause Courts Act (/V cf 1337), Seh 
II, ti (5) Settlement with a burgadar, under 
which bo undertakes to cultivate the land {or a 
half share of the produce, the remaining half going 
to tbo owner, docs not by Itself crcuto the relation 
of landlord and tenant belncen tho partus A 
euit for recovery of tho price of hia share of the 
produce bj the owner is mamtamablo in tho Small 
Cause Court Kadk Mandai r Airmail Molt A 
(1010) . . 14 C. W. N. 629 

3. — Non-occnpancy raiyat — Semite 

AVhcthcr a tenant who enters upon a land 
held under a dt faeto proprietor, can acquire a 
raijati interest there in even though the de 
facto possessor ultimately* turns oat to bo no 
real owner in c*9o tho tenant should have entered 
on tho land in good faith Binad Lai v Kalu, 
l L R 20 Cale 70S, Peary Mohun v Radhila 
Mohan, S C Jl A 315 sc 5 C L J 9, re 
forred to Where a tenant has acquired the atatua 
of a non Occupancy raiyat m respect of any land, 
he w entitled to possession of land, which has 
accreted to his boiling Goar Han r Bh da, 
I L R 21 Cale 233 , Rent Pershad v C Katun 
4C L J 63 , sc I L R 33Calc HI. AmjadAU 
X Kaderjan, ISC IP A 269 , sc 8C L J 637 , 
Ahmed Report r Tab, Mahomed. 13 C II A 267 

4 e 8 C L J 633, A/to Jan v A 1-ram oil, 8C L J 
Stl referred to Masair t Sabar Ait (1910) 

14 C. W. N. 681 

4 gnu j or rent— Tlird party 

impleaded and ordered to inst tale a suit t» 
I’m Cml Court for declaration of An title— Rem 
aiov In a suit for rent instituted in a Court 
of Revenue th» defendant pleaded that he had 
paid the rent in good faith to a third partv 
The party ao named waa Impleaded in the suit and 
lie stated that ho was the solo owner of the 
property in respect of which rent was claimed and 
was entitled to the entire rent The Court purport 
mg to act nnJor a 199 of the Agra Tenancy 
Act 1901, passed an o-lcr directing the third 
party to institute a suit in tho Civil Court for 
determination of his title Held that tho High 
Court was not competent to enterta n an applica 
tion in revision from such order Dambar Singh r 
STdrtshn Doss I L It 31 All US - Parbhuu 
\ar«m Singh Kashi Karteh v Harbans Led 
II A I J 2SI and damn a Prasad v Karan 
Singh I L R 41 III *, 3 , referred to MunAintAD 
Ehtisiam An r Laur Ervnn (1918) 

I U 41 AIL 22 0 

6 Unconscionable bargain — 

Presumption Irom possession — Where an un 
conscionablc bargain is enlcrtd into by a tenant 
for no apparent reason the Court u justified in 
presuming undue influence liken * tenant 
is found in possession of land adjacent to other 
lands adnuttedly under his cultivnt on and ne has 
cultivated same to tho knowledge tho Aanundar tho 
Court mav until the contra y ia proved presume 
thev a o part of his hold ng Kashi Kara Rot 
r Rajah Dubov Prasad Singh 

1 Pat L. J 694 

6 In a village not 

purely agricultural hut about |rd so a father and 
son were ui pos_e>eion of a house site in the abadi 


LANDLORD AND TENANT— <o«W 
MISCELLANEO CJS — concld 
and earned on the occupation of inn keepers and 
Sellers of tobacco and there waa no evidence of tho 
origin of their possession or thatthey ever paid 
lent or acknowledged the Zamuidar The son sold 
and the house fell down and the /ammdor sued to 
eject tho purchasers Held that in tho circumstances 
of tho caao tho defendants and their predecessors 
In interest were property held to bare acquired s 
title to tho aito by adverse possession IvcilA I! AM 
r Bands Au Kuan 

I L R 38 All 75? 

Lessee tub-leasing his right— 

to another for a term in thou t obtaining possession 
— Trespass by stranger — Right of lessee to sue 
stronger for possession, mesne profits and dumages 
A lessee of certain lands who had not obtained 
possession from hi* lessor but sub leased his right 
to others for a term with a stipulation that they 
should obtain possession, has no right to sue 
during the continuance of the term trespassers in 

K session either for mesne profits or for damages 
Wallis, C J (SadasiTa Ayyar, J, contra) 
Tho lesseo is also not entitled to sue tho trespassers 
for possession Dayood MonnrEZN Ravctmar 
r Ja tabaka Aitab (1921) 

I L R. 44 Mad 837 

LANDLORD AND TENANT ACT (BEN0. VIII 
OF 1869) 

Stt Bbnoal Bent Act. 

Bee La.ndi.ohd and Tskavt 

UB.il Calc. 683 
See Umdeb Tenure sal* or 

L L. E. 37 Calc. 823 


LANDLORD S INTEREST 

■ Bengal Tenancy Act 

{7111 of 1885), e 113 cl (A) By the term 
1 Landlord a interest ’ in a 148 cl (A) of the Ben 
gal Tenancy Act is meant the interest of the per 
son entitled to receive the not Irom tbo tenant 
at the date of the application for the elevation 
of the decree Shaubuc Rath Sinok r Sijeo 
Pibshad Lino it (1913) I L. R 40 Calc 462 


LAND REGISTRATION 

of Legislature — II mo Jar es ._ , 

Registrat on All (Deny VII of 1876) affect 4 60 of 
the Bengal Tenancy Act — Estoppel — Land Regis 
(ration Act ( Beng VII of 1876) ss 78 81— Bengal 
.'rssom'j-.A'.i J.vj.u s 60 1 hero con bo 

no estoppel aga nst an act of tho Legislature 
Jagabvndhu Saha v Rcdha Krishna Pal , I L P 

SO Calc 920, followed S CO of tho Bengal 
Tenancy Act governs a amt for rent where tlio 
plaintiff cloima rent as proprietor of an estate 
though rent is sought to be real sed on the bos s 
of a contractual obfgation The restrictions im 
posed by » 81 upon a '8 of the Land Reg stration 
Act cannot be incorporated by Implication into 
a CO of tbo Bengal Tenancy Act The plaint 11, 
an unregistered part proprietor of an estate is not 
entit'ed to succeed as against the defendant, who 
re ymg upon a CO of the Bengal Tenancy Act baa 
established that his debt has been discharged by 
payment of rent to the registered proprte'or As 
dcl Aziz r Kantou Maluk (1910) 

1 1 L. K. 38 Calc 512 
R 2 
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LAND TENURE IN MADRAS— ton £f. 
lor the purpose o( that Act includes “any per* 
mnnpnfh sett led estate or tcmporanlj settled 
zamindart Land forming part of a permanently 
settled estate >n Madras was taken by the Oor- 
ernment tnufer the Land Arqnsition Act, I57P, 
and the revenue attributable to it ascertained 
The ZamimUr petitioned that, instead of a corre 
spending reduction being made in tho menu® for 
the estate, he should receive as compensation 
other land nh)ch he already held under a Gtnern 
ment rjoti patta That land accordingly was 
transferred to hint in 1S03 In 1901 he let it to 
tenants who, upon tho terms expiring after tho 
Act of 1908 came into fore®, refused to give up 
possession* — field, that the land so transferred 
was not part of an •' cstftto ” within the Act, 
and that a suit to eject the tenants could he main 
tamed in a Civil Court Zamisdah or Sakiyaxa 
rem « . Zamindar or Sotm \ allcb (1918) 

L. R. 48 I. A. 38 

LANDS CLAUSES CONSOLIDATION ACT (8 
& 9 VI CT., C. 18). 

ss. 63, 68— 

See Recoupment. 

L L. R. 45 Calc. 343 


LAPSE TO MONASTERY. 

— ■ custom of — 

See Ilnnc Law— Succession 

14 C. W. N. 191 


LARCENY. 

See Penal Code (Act XLV or I860) 
* 379 . . I. L. R. 34 All. 89 

LATHI PLAY. 

Set Penal Code, s 121 A 

16 C. W. N. 1105 

association lor, seditions — 

See OonsiiR icy to Waof War. 

I. t. R. 38 Calc. 559 
16 C. W. N. 1105 


LAW. 


i part Repugnant— 


question of — Decision Ihot there a 

no evidence to tupoort findinp A doeuaon that 
there i* no evidence to Bupport a finding i» » deci- 
sion of law Harendba Lal P.ot Cbowdhcbi v. 
Ham DasiDbui (1914) . . 18 C. W* N. 817 


LAWFUL APPREHENSION. 

— . - — resistance to — 

See Rescue zbom Law tul Custody 

I. L. R. 43 Calc. 1161 


LEADING QUESTIONS. 

See Chauoe . I. L. R. 42 Calc. 957 
See Jury. 1. L. R. 37 Calc. 467 


LEASE. 

See Adverse Possession. , 

1. L. R. 38 Bom. 53 
See Bemiadt Patta. . 2 1 at. L> 7. 180 


LEASE— <• ow UI 

Stt Bombay Rent Act. 1018 

ss 3,0,12 I L. R. 45 Pom. 635 
See Bistey Land 

I. L. n. 41 Calc 16 4 
See Civil Procedure Code (Act V or 
1008), O II, n 2 

I. L. R. 38 Rom. 444 
See Co vie act . I. L. R. 46 Calc. 771 
See Customary Law of Sen tii Kanaka 
I. L. R. 41 Mad. 118 
Sc Dess bay Agriculturists Recur 
Act (XVII or 1873), s 3 cl (.,) and 
* 10A 1. L. R. 40 Bom 397 

See Estoppel . I. L. R. 39 Ca’c. 513 
See Kabuliyat 

I L. R. 39 Calc. 1016 
See Kuoti Settlement Act (Bom I of 
1SS0),*9 9, 10 

I. L. R. 38 Bom 709 
See Lambardar and co suartb 

L L. B. 33 All. 17 
See Lasd AcqcisiTUi*.. 

I. L. R. 45 Bom. 725 
See Landlord and Tenant (Lease] 

See Land Revenue Code (Bov V op 
18791,8. 3 (79) 

I. L. R. 35 Bom 462 
See Leasehold Pbopehti 
See Limitation Act (IX or 1908), Scu I, 
Arts. 02, 93 . I, L. R. 40 Bom. 82 
See Madras Estates Land Act (I or 
1003), s 42, a (a) aed (4) ayo 2 

I. L. R. 38 Mad. 524 
See Malabar Coscpin/utio*, for 
Tenants' Improvements Act (Madras 
lor 1900), a 19 

Z L. R. 40 Mad. 603 
Set MrxEBAL Rights 

I. L R 38 Calc. 845 
See Minor . . 3 Pat L. J. 618 

See Mining Lease 
See. Mokarabi Lease. 

See Mortgage . I. L. R. 35 Ecm. 371 
See Muuievi Lease 
Set Occupancy Raiyat. 

L X. R. 40 All. 228 
See Permanent Lease 
See Registbation Lease 

See Registration Act (XM or 1908), 

9 17. 

L L. R. 41 Bom. 458 

I. L. R. 45 Bom. 8 
See Rent . X L. F.. 4Z Calo. 347 
See Res Judicata. 

Z- R. 37 Bom. 224 
See Stamp Act (IX ov 1899), 8 59, ^eir. 

I, ART. 35, Cl. Is), SUB CL. (ill} 

I L R. 37 Beta. 434 
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I. L- fi. 37 Calc. 629 
L L R. 46 Calc. 804 

J.D BOCRDARISS Ac* a 

I L. B. 34 Had. 103 
jt Prcirtt Ac* (tV ot 

I L. R. 33 Mad. 887 
. 14 C. W. N. 73 
L 1. R -38 Bom 500 
I L. R. 38 AU. 178 
UE 37 AH. 144 
AmittPent to not n&snlsnbte it 

unregistered — 

See Reotstkatio* Ac* 1908 a 49 

28 C. W H 329 

. —■ . agreement to renew — 

SeeSeacrnc I saroRMAUcr 

LL R 40 Calc 655 
' ■ by Collector- 

See Ks BA It KM TIT 

LLR <6 C*3c. 825 
— . by Mabomedan co-heir* — 


See Teaksteb 


s 10j, 1 07 

n. 1030) 


LEASE — conld. 

■ Intention to determine — 

See Transfer or PnorrBTY Ac* {IV or 
I8S2), s. Ul.ct (y) 

I. L. B. 42 Bom 195 

ot mutt properties— 

See Hisoo Law— Fxdowment 

I L. R. 40 Had. 709 

- ot palmyra Juice — 
e tnmuim Act (III or 1877). 
s 17(7), r*t L L. B. 38 Mad. 883 

- registration ol — 


See Tena 

l L. B. 44 Calc 214 
— repudiation ol— 

Sec Limitation Act (XV or 1877) Sea n 
Art 91 I L. B. 33 Had 321 

surrender ol— 

See Landlord axd Tenant 


by wile. repndiRtion ot— 

Set Tran r*R or l*Kor(RTT Act (IV or 
1882) a. 10 L I B. 38 Mad 807 
construction ot— 

See RrsoiTOon 

L L. R. 39 Bom. 279 

determination ol — 

&« Ejectment L L. R. 45 Calc. 4B9 

determined by one lessor — 

See Tenant* in-common 

I. L. R. 39 Mad 1049 

document, varying terms ot — 

9« Registration 

L L. R. 39 Calc. 284 
Eieetment ot Tenant is arrear with 


See Malabar Law 

I L. B 44 Mad 509 

Unregistered lease for sir months— 

Set TbaMseeb o» PRoeERTr Act, 1882, 
> 4 . I. L. R. 44 Had. 55 

variation In the terms of— 

bee Bioistratios 

I. L. R. 39 Calc. 231 
1. ■■ ■ Solehnama — C nregi etired Soleh 

Kama. odeuMitnlify m ei ideate of — Jtiyietratiua 

Act (/// of 7*77) < 77, tU (rf) o«<i (*) A »o7e* 

* — *■— ' L 1 — interest ir 

. . whereby 

inline does not amount to a ‘lease t.... 

" W) of a 17 of the Legist 

rely an sgreeiuint to creat. 


A Act ' 


ib (A) of ■. 17 Of the In] an Rcqistrt 


Misba (1910) I. L. B. 37 Calc. 808 

2. Multifarious document — One 

leone wilA U'rmt partite eoncvmng to it — Stamp 
A* (lief 7*99). 5. S3 ( J), S3, 57 (7) The con 

currenre of several panic* to one and tho nine 
l*M» doc* not make it a multifarious document 
within the meaning ol e. 8 ol the Stamp Aet The 
term— stamp-duty oa auch a lean is tho same as on » 

coneeyance for a consideration equal to the amount 
' LLR 3, ar-A 1042 ” »»'“» of the fine or premium lor which the lease 
*• "■ K * 33 K5a - 101 ~ is granted. Is n I'arisea OoLLERlr*, Ivro 
term ot yearr, eonstnictlon (1910) L L. R. 37 Calc. 829 

Letter containing all the ele- 
whether ad ’ 

— forfeiture ol- **“' '(?«» »/-Coiif.( 

, - Tw/vwnrwe _ v iemxtptun* of tie enijeet natter of a fra: 

See Civil raorrnCRS Coot (ACT V or f oe s net put la euremaM of nvrriSe , 

tMMfcO XXH R 10 m«6oi«4 »a ISA ' 

I. L. It. 39 Born. 863 feet — a batnme 

Sr, Ejectm*** . L U B. 43 Calc. 469 certain rate. I R _ 

— rro* tal-ire data— S’" !” ll '« la ' tCT **> 

.. V?. ’? r, M on '/ •» ■ r»l"eed rate The 

letter contained a definition of the reduced rents!. 


i lie haw, 

'<*7 In a suit fo 
■« pleaded that tij 


U. 8. « B 


•ecitcd JV S 


t of the land d**ie 
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payable held, that the letter be ns a non testa 
meritary instrument which purported to limit in 
future n. vcsltxl interest ol the t slue of Rupee# one 
hundred and upwards in immoveable property, 
was not admiowWe in evidence without belt’s recis 
feral- fltroj Jfoh nee D<u*ee v Ardor A a.' A 
KamultT, 1 L B 35 talc 1010, ref trod to Hr Id, 
also that tl c mere fact that rent for some rears 
had bron received at the reduced rate did not bind 
the lessor to accept rent at that rato in future, in 
as much as, even if the letter had been treated as 
an agreement /or reduction of rent it was not en 
fotwiVo m law, having been made without con 
•siderat lun Where there are two conflicting de- 
criptions of (he subject matter o( a grant, or two 
conflicting parts ot the eimo d -script ion, that which 
(a tho more certain and stable, and the least likely 
to have been mistaken or to have teen inserted in 
advertently, must prevni], if it sufficiently idrnti 
fits tl o eutjcct-mattcr Aei aom v Prytrr't 

Lette*, 1 Wheaton U 8 7, referred to But where 
these two elements— tho toundanea and the qnan 
tit>— arc equally certa-l and oxaeth defined, or 
tho boundaries arc as prec se and definite as tbo 
quant tv is specific ana exact and there is gross 
•divergence between the quantity specified and tho 
quantity found to be included within Iho defined 
boundaries, preference should l« glien to that clc 
roent of (ho description of tho subject matter which 
is mon consistent with tho intention ot the parties 
to be collected from the other parts of the deed. 
Illuminated, if nceepsarr, fcv the surtoundins cie 
qumstancc* and tlo subsequent conduct of the 
parlies lord v Ole Commit* oner * for the City of 
Sydney, 12 Moo V V 173, 11 Erg B 001 BAi/e 
v Inning 93 V 8 511, Crogkim v A ileon, 3 
11 1 w U 8 1ST , aud Helmet v Trout, 7 Pet US 
171, referred to Where a Icaso is taken of a 
specific quantity of land within definite loundanes, 
loth tho lessor ard llic lessee being under a common 
tnutako that sueli quantity exists within tho 
boundaries wl ilo in fact it is much less there I* 
no valid contrart and tho parlies are entitled to 
recession tl crc< f , but tho defendant has lire option 
to affirm the contract, and hold the lcn»o for tho 
hiscr qusntit) with prop ort lonatc abatement ot 
rent J’agit v 3 f ortho t' 2$ Lb D 25 5 , Harm r 
Pep] err It 5 Eg 1. and Carrord v Iranlel 30 
pro- 113, referred to Bronx IHasad Staon r 
IUiemhu Nahsiv psocniO'OS) 

I. L. K. 37 Calc. 293 

g Tanvari — L-aee bj tenor mim’tr 

M lour — I aluhlji <jf .A Icaso l>v tl e sen Or member 
of a tarwad aloro is valid, A oroth .Immov Ailf- 
v Pcrungntt l Appn A awiior I L P 20 Mad 
312, explained »nl d •tmemahed. Ciukkanta 
vtnv CiUttitax Abdiujl v Tnsrixn insro 
KootiOSlfiJ . . I. L. R 31 Mad. 245 

5 _ — _ Oral agreement to Irate — 

JVilfo* if eompromut— Molten trtrnneose to 

‘ " r* the Tihhon of er “~* 


«V 1 


l-rtl 


fihd -8 pen fie per feel. .. . 

lion if eeinfmnme whirli was filed In a j... .... - 

rut between the panic* concerning rerun land*, 
the pta rtiTs undertook to recognise Iho deft-rwl 
xrt o* their tenant Jn re»[«rt of Unde Doe included 
h that S Ut, *r 5 tl »> furtl cr pane up their claim 
c( retied for the rccogn tlon on the d.f<n »nt 
tiw-ng to ray &n aMthmal sere to whai wwa 
layslV hj t io ong pal t -tiinl lf<n • mil 


LEASE— con M 

brought bv tho plaintiffs for recovery of arrears of 
rent on the basis of this compromise, defence was 
that the petition of compromise was not adniis 
siblo m evidence for want of registration t Held, 
that although the petition of compromise in so 
far as it related to properties « hich were not tho 
subject matter of the suit In ubiefe the decree was 
made, was not operative to affect such properties, 
it was admissible m evidence as indicating tbo 
existence of an oral agreement to grant a lease, 
which was specifically enforceable and the position 
of the parties was tho same, as if a proper docu 
roent had been executed and registered , and that, 
therefore, the plaintiff was entitled to a decree 
lhrbkadra Bath V halpalani Pan- a 1 C L J 
338, and Gurdeo St ugh v Chandnhah Singh, I L 
B 35 Calc 103 referred to The prme p!o of 
lfo/iS v / ansdale, 21 Ch D 3, applied Held, 
further, that the sum agreed to bo paid by tho do 
fendant being in consideration of the land own* 
pied by Him, an 1 also in vie i of tho remission of the 
eelamt, «3s not on o'iro* Swat Chandra Chose 
r SnVAM Okavd Srvnn Box (1912) 

I. L. R. 39 Calc 663 

6 > Unexplred term ol lease 

bequeathed to widow— Widow holding over— on 

expire nf tenet— t, rant by (.merriment to tcidoto cf 
properly the evbject of the Irate — An/ ire of eftale 
talen by iridorc A leaso of a village in Kuroaon was 
granted by the Government in 1844 fora period of 
twentj tears The lesseo died in 1832, having left 
hi’ interest in the village (without clearlv spocifving 
what it amounted to) to his widow for life and after 
her to her daughter for hfo with a reversion in 
favour of a certain lempte The widow, however, 
continued In possession of tho village down to 1871, 
wlen the Government granted her proprietary 
interest m It. winch she subsequently sold Held, 
on suit for possess on after the death of the widow 
and her daughter by * person claiming as rever 
s loner to the original lessee that the estate which 
the widow acquired In 1871 as the grantee of the 
Government was her own personal estate and not 
roerelj an enlargement of the leasehold estate of 
her husland and that the plaintiff had conse- 
ouentlv no right to succeed I Us Arnicas Baa r 
Jajvt Seven . . X. L. K. 38 AIL 3B7 


- Kent if enhaadble beyond the 

maximum fixed — When land wsa let out for 
purposes of reclamation to be effected by the 
lessee* at their expense, though the lessors also 
undertook to make a contribution thereto, and 
wa* to bo held for the first four year* without 
rent which was thereafter to bo progremive till 
a maximum was reached, and there wo* no pro- 
Tia on for a further n«e, the reasonable Inference 
to draw from these eireumstanee* *n that the 
parties intended tl at when the specified maximum 
was reached there would be nq further Increase 
Kattavi X>eet r IVinv CUvxrvo A*» I-awi> 
IwroovxHKXT Co (1914) . 18 C. W. S’. 86 

8 — . “Irterarert tnoVsrsrl "—Mean- 

ing *t the fsprMsion. teneogra/hnal ei*d tvt- 

tomary—l euere, preprWjr of— It hot eonnaelt 
and tiecnnttooet* foraar the theory ef perpetuity— 
j/foaisg of mod* (n a dev » me"', tehtther a yvrrfion 
of Jar* or fare—Hi}iU if jetrUee to, 0 eejntrort hnn 
for -erred Tl< ejprc*« on " tdrrsrari polenn ** 
doe* cot per s» ecnvry, citl er hi cngrephiewlly or 
Ire way ol cpsioic, an estate of inheritance . lut 
an \jitpuan enahanti jn tin, rotwilhsun 1 rg th« 
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LEAS £r — to n td 

and the corpus of which docs not id the nature of 
things and by reason of the user, disappear 
Unless there bo bv the terras of the lease an express, 
or plainly implied, grant of mineral rights they 
remain reserved to the zemindar, there being no 
evidence of bis having parted with them lion 
Kara in Si*gh Deo v. arirant Chakraiarti, ILK 
31 Calc 723 ; L. R 37 I A 136, Daegu Prasad 
Singh, r Braga Bath Bote, I L B 30 Calc COS , 
L R 39 I A 133 , and Shatht Bhutan Misra v 
JyoU Prasad Singh Doe, 1 L P 44 Calc 5SS . 
L R 41 1 A 46, followed J Ugh Lai Pandev v 
Rajltimar Thahtr, I L R 31 Calc 353, overruled 
By the terms of tho lease trees on the land were 
expressly transferred to tho grantee , bat mineral 
rights were not so included m its terms , and the 
presumption was, therefore, that tho zemindar had 
not intended to transfer them, and they did not 
pass under the lease JUj Kcmie Tfakitb 
G in diuki Sis on v Jlion Lal Pandev (1917) 

I L R 45 Calc 87 


12 • 


179 — Transfer of Property del (7 1 of 1882), * 

— Receiver — Appointment of Receiver tn adnnms 
/ration evil— Civil Procedure Code {Act ZIP of 
1882), » 503, 605 A, a patnidar, created a 
darpatm, in 1886 in favour of B, which contained 
the following terms • “ like yourself wc shall have 
full rights to grant leases or moke settlements of 
land m the mofussil , but if these darpatm roabala 
bo sold at auction for arrears of malikana (rent) 
due to you, then all agreement a entered into by us 
shall be extinct (stand annulled) ” The common 
manager of B’s estate granted to the defendants a 
permanent under tenure in 1901 B having 
defaulted to pay rent to A, the latter m execution 
of a decree for arrears of rant purchased B’s in 
tcrest on the 21sl September 1904 . the sale was 
confirmed in due course on the 20 ih March 1905 
The Receiver of tho estate of A, appointed by a 
decree in an administration salt without pennis 
Sion from the Di«tnct Judge, granted a darpatm 
to the plaintiff in 1906 Held, that A and B were 

competent to enter Into a contract e£ permanent 
tonancy subject to the restriction actually imposed, 
which was one ot the incidents of the under tenure 
and ran with the land so as to be operative not 
only between the grantors and grantees but also 
tbeir representatives in interest and the holders of 
derivative titles from them Held, also, that the 
condition in tho lease not being an absolute restraint 
on alienation and being for the benefit of the 
lessor, neither the provisions of e 159 of the 
ffiauMN y Ael xwr s IP -si Shr T.VMwfer sJ 
Property Act had any application Held, further, 
that the Receiver not being appointed under s £03 
of tho Civil Procedure Code of 1 882 bat by a deereo 
in an administration salt the provision of s 507 
requiring permission of the District Judge did not 
apply, and the darfvilm granted by sorb J! peril er 
was vah i ard unassailable 31 cm*rt> J. >I»ir 
•row v MiDVArose Zemindars Co (1917) 

I. 1. R, 45 Cafe 240 

13 Le'see given the option of 

purchasing the land leased— FtlAta a certain 
(»»)« for a fuel joiee— Assignment cf the l air— 
Legal assignee of the lessee entitled to the leneft of 
the option to purchase — Conveyance — I ender ard 
purchaser — 'Purchaser to accept each lilt* at the 
vendor postesrei — Fititals atari i hr title— Ongi 


LEASE— conid 

voting summons — Estoppel By an Indenture 

dated 1st March 1913, the defendants leased to one 
B P 31 a plot of land for a term of ninety nine 
years Under cl 7 of the Indenture the lessee 
obtained a right to purchase tho premises demised 
at a price named within eighteen years from 
tho date of the lease, the purchaser accenting such 
title as the vendors had By an Indenture of 
Assignment dated 22nd May 1016, the lc«sce 
assigned the lease for the then residue of tho said 
term to the plaintiff The plaintiff intimated to 
the defendants by a notice in writing his intention 
of purchasing tho said plot under the provisions 
of el 7 The defendants called upon the plaint ff 
to submit for tlieir approval a draft conveyance of 
the said plot The draft conveyance forwarded 
by tho plaintiff to the defendants contained certain 
recitals tracing the title of the vendors from ti c 
last purchaser of tho property Tho defendants 
objected to the insertion of the said recitals and 
sought on the r part to incorporate certain < ovo 
nants in the drait Conerpondance between the 
parties showed that the di«p nto between them was 
ao ely confined to the insertion of tho recitals and 
the covenants The plamtiff took out an originat- 
ing summons for the determination of thequcstion 
whethor tho reatali and the convenants proposed 
by the respective parties should bo embodied in the 
conveyance The summons was a journed into 
(curt lor hearing At the trial tho defendants 
conceded that they could not at that stage in lit 
on thccovtnania set out by them Tl e de'endants, 
however, cortended that the plaintiff »»» not 
entitled to the benefit of the option to purcha*o os 
he was not the oiiginal lessee but only an assignee 
Of the lessee and as tho option to purehase was a 
personal cotrnant and not a covenant rrb oh ran 
wilh the land it did not ensure to tho benefit ot the 
assignee Held (l) that the plaintiff beng bound 
to accept such title as the teudors had tho recital* 
set out by him in the proposed conveyance were 
unnecessary and should t-o struck out (n) that as 
the plamtiir was tho legal assignee Of the residue 
o the term ot lease ho was entitled to tho benefit 
of tbs opt on to purchase (in) that as the corre 
apondenccs let ween (he parties proceeded on the 
as-umpt on that the plaintiff though an assignee 
of the lessee was entitled to excrcse tho option of 
purchase under tic lease the defendants haring 
acquiesced in the same were estopj cd from d sput 
ing it 11 ocdnll v C hfltm, 0’ L T 292 d atm 
pushed I r ary Ihlro'/d and ll talent Lf events 
Limited v WMo", [W99% 7 Ch 80, referred to 
Laditabhai L-cnnim t Mr Jamie-imi Jwjbmoy 
( 1917) r Ii K 42 Bom 103 

14 Surrender or rehnguisfimenf 

tf , — If require* a d er-meut — Co sharer llrrlitj 
mines— The other to sharer t rtmrdj — Accounts or 
partition — f gnihes A surrender er relmqinslimen* 
of a lease does not require to tie In writ nir lut 
can he inferred from the set* of tin part e» Jn 
the alscnce of proof of actnaf ouster or destruc- 
tion of property on« cr> sharer cannot demand 
account* from another co sharer for mineral* 
ttien bv him out of joint property unV»» it is 
shown that he had workcl more than hia fair 
tl are ho claim for account la maintainable where 
the to sharer knowing tl at the other co-sharer had 
been spending targe sums of ironev to develop the 
m cm acquiesced Ilia remedy t* by * *Uit for 
part t en m which tho otter to-shaicr should, *t 
joss He he ma uta t>ed in p ossesaion of tho portion 
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XBASE — amid 

28 — Oral agreement 

to, l then ivthJ — Agreement to levee— Oral agreement, 

i f valid — RegiAratio”, trirt*er nr/nary — Pre'eot 

demur — Trane fee of Proj-ertit 4ct {/t of 1SS2), 
4 107—Rr;utrot<o x .4 rt {\Yt of IMS), * 19 — 
Spfifc performance, irhetler obtainable — Fights, 
■of third fcirtii lac mg knowledge of e nth agreement — 
7 rant/ ere' f ur calif icttftnit noti't — Fosntsnon, 
tf amounts to notice An oral agreement to Jean? ta 
valid 8 107 of the Transfer of Property Act 
refers to lease*, « t , actual transfers of property 
and not to agreements to lease Semble — A1 
though under the Registration Act “le*«o" in 
eludes an agreement to fca c e, under a 49 no tin 
registered and registrable document shall affect 
am immoveable property comprised therein or bo 
recoiled ns evidence of any transaction affecting 
•such property So wliat is precluded under bofi 
a 107 of the Transfer of Property Act and the 
Registration Act is the affecting of tho property 
Qunrir —Whether an aereement to lea<e i e , 
an obligation to transfer, is a transaction affecting 
the p ro pert i oe whether an unregistered document 
void as a Iraso mav be used to establish an agree 
ment to lease When in pursuance of an agree 
went for a lease the intended lessee has taken 
possession tlotigh the requisite document ha-s not 
teen executed the position is the same as if tlie 
document has been executed provided specific 
performance can bo obtained let* pen the same 
parties In the same Court and at the rami time as 
the subsequent legal quest on falls to be deter 
m ned When tho tenant Is in possession the 
transferee from the landlord is presumed to bavo 
knowledge of the right* of tl o tenant unless it is 
proved that ho Is a bona fide transferee for value 
6vr ifi&v<A*Ht Dasi r I'a pat I rut Itunrv 
!5C W K 220 

LEASE IN PERPETUITY. 

be* Hindi Law— Endowment 

1. X R SB Calc. 528 

Sc * Mtvnut V to ht* 

L L. R. 47 Calc 05 

validity o! — 

See Hitt, HEAD or 

L L. R 33 Had. 356 


LEASEHOLD PROPERTY. 

fee Mohtoaov . UR. 44 Calc. 448 


LEAVE OF COURT. 


Sr Itos Jl r 1 : 


■ ITtf 

I L. R. 40 Boo. 473 
Borertv, *nr rou 

I. L. R. 44 CaJe. SSS 


7" I*Br«inisrv Towns Is«ot»*anr 
Alt (HWrlK'i) « 17 

I. L. R. 28 Boo. 259 
I. L. It. 49 Bern. 235 


sirl'aturt*. 

I L. R. 46 Calc. 3S2. 432 
— - Jot compromise ox bthalt ol minor— 
n.c f iwt IV* trotni t s»r J2>» I). 

WWI * * 

1 L Ml Torn 674 


LEASE— con id. 

in smt against guardian— 


See Guarmak and Wards Act, 1890, 
a 3b I. L. R. 44 Bora. 602 


in nit against Receiver— 

See High Co cur 

I. L. R. 44 Bom 903 


LEAVE TO APPEAL. 

See Appeal to Pcrv v Cocncil. 

23 C. W. N. 582 
See Civil Procedure Code (Act V or 
100SJ— 

ss 910 110 I. L. R. 33 Bom. 421 

s 1 10 I. L R. 40 Bom. 477 

LLR 41 Bom. 104 

See limn CocrT. JunisD’rTtov or 

1. L R. 40 Calc. 955 
See Land VcijcistTlov Acr (I or 1894) 
s 34 I L R. 37 Bom 506 

Set Prictice L. R 40 I. A 211 


S e Paivr Covxciu ritvcmr or 
Sit Review j. L. R 39 Calc. 1037 

l/>/diea/i 0 u — CuilPro 

eerfure Code ( trl V of 100%), « 110 -Compulation 
of time— Limitation Art (/\ of lOOS) * 12 whit for 
ultra virr*— Legal Hue poiren of the Connor 
General »« Council — Order in faunal 1S3S — 
Ooiernmrnt of Jnd a tel. ISSS (21 A S3 Viet t 
100), . Oi—lnd an • ouneiLi Act ISSl (II A !5 
\ let c 07) — lutlen Patent, ISIS « 30, U b 
12 of tho I .imitation Act of 1908 apnl e* to apph 
eatiim* for trnro to appeal to ffi* Vajesty in Conn 
ed 12 , »nb el (7) which enaita that * in com 
puling the p< nod of limitation prescribed for an 
application 1 or Iravc to appeal the tune 

requisilo for ol taming a copy of tl *• diene 
a) pealed from shall bo ox 

elided" was withm the lcgis'attre ponies of tho 
Covernor General in Council, no* beire in contra 
vcnlmo of • 41 o! the Corernment of In lia Act 
1858 and n not ultra nrre Fatter* 31 rrly-ije anl 
A jeneg Ceanjnnp Limited r Pina Ct-'lndra Sue 
bagnn,l UR 30 Calc 310 lalehmanan r Per pa 
/On i, / L P. 10 31 nd 373, Andmvn V Pena 
ismi, f C R rs flod IPJ. fn r- 6, fa Pin Are In, 
1 L R 73 AS It. Tinea, Rejab r Ja n.hldern 
Jovthan, J l R 1% 3 lad 4SI. Moral-* R,m- 
tbmJra r. OUnn.foim Sitlanl Aedtcrra. I /_ V 
IV Horn SOI Mat ffotni v Ga-ea Patel % »J«. 

1 1 r 21 Alt 171 I P til A 4". referred to 
Audi n au Ifi sms fiu>»o«rEr r RnxrxM 
mti * lirvmvt, « » 1 ivi*i(I9UI 

I L. R. 42 Calc, S3 


LEAVE TO SUE. 


1. L R. 44 Calc. 19 


LEAVE TO WITHDRAW. 


I. L. R 14 C*!e 3«7 
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DJOtsr Ci CASl/s 


( -* o ) 


U S 49 Calc 192 
- depending on uncertain etent— 


LEGAL INTEREST 

Sit Peclaratoen 1'fcrzk suit f it 

I L R 43 Calc 694 


ILR 37 Mad. 3 


X L. B 41 Calc 313 

LEGAL NECESSITY 

See 11 it DP La w— \u in vnoir 
St* Hindi; Law— Bibt 

I L. B 33 All 242, 255 

6tt Hindu Law— Ioint Family 

I L. R 34 AU 4 126. 185 
Sit Hindu Law— I-iual Ktcwmi 
At* Hindu Law— Mortgage 

I L. R 41 AIL 571, 609 

LEGAL OWNER 

Sit MaHDMEDAN I AW (Endowment) 

I LE « Cal- 588 

LEGAL PRACTITIONER 

Sc* Barrister 1 LR « Calc. 741 
Svs Civil Procedure poor 1908 O HI 
R 4 2 Pat L J 259 

Sti High Court Disciflirart Jraisi ro 

L L. R 44 Bom 418 


LEGAL PRACTITIONER— to" M 

Counsel to bo insl-acted by attorney — 

— Custom and eniu-lte diacu'fed /* re An 4dvo 
cate ILE 11 Cate 741 

- Misconduct ot — Cheat «i el fit m f 

of the t t’j'Ct matter of t“< l— P- nail /-~1 tmoeal 
from jirarl ct — Snepene on Ml ere it was found 
b» tho Chief Court before whom the appellant 
tract Aid as s pleader that 1 e had lahcn Ailian 
tago of In* position of trust In or lor to cheat hw 
client out of tl o subject n utter ol the suit and 
obta n it for himself and on the apj Hunt * appli 
cation (or a review of tie fin! ng )c instead oi 
pressing it delibeiatelv a 1 mile 1 tho charge 
n ado against Km m the sei so in wh oh tlioso 
charge* were understool hy tho lodges [hit 
that tho Clnci ( ourt was amply ju*t lie 1 tn pass ng 
orders removing the appellant permanently from 
the 1 »t of pleaders on tho ground of n lseonduet 
and tho subsequent or ler of the Court i pon the 
ap[tieation for review re 1 using the penally to 
suspension from praet co for thrro jeira wmt 
as far n the d recOon of mercy as it properly 
could go In the tna ter of Chandra Srvan (1910) 

14 C W N 821 

— ■ — - - / ts/nl PrortiUemrr <fis 

misted for nterond cl If tna / be rt nd tiled Where 
a legal practitioner 1 as been d sm akin! for tniacon 
d <ct of any desennt on it is open to tho H gh 
Court to re Admit him afterward* if he «ot sfies 
the Court that in tl o interval he has homo an un 
impcacha! lo character an 1 may with propnoty bo 
allowp 1 to return to praet ee Tho test to be 
applied to such eases Is whether the ainlence of 
evclusion has had tbe salutary effect of awaken 
ing in thn delinquent & h gher sens* of honour 
and dtty an! whether in the interval h* 




1 L B 40 Calc 898 &Tthe^et near 

iTtOMFnv Acts ? h ™ 


be safely entrusted with lie affs r« of hi* el ents 
and adm tted to tho profess on withoi t the profea 
• on suffering degra Ijtion \VJ ere there! re a 
mukt tea r was d ism s«ed u pnn con v let ion for a gra v e 
offence and it appeared that in a cl scly connected 
transaction be had awomAfalsejfti fivit and where 
in the petition for re a Imws on ho had not made 

in tho esi' rase of ns l'«rrt on ref the uppl 
cation. In r c Abieuddir Ahmed (1911)) 

ILR 3! C»Ic. 309 
15 C W N 357 

jrad t oner 
tent on proof 


d for 




See Legal PascriTioarns Acts 

Nee Lett cna Patent ( All), a 8 

L L. B. 42 AIL 450 

St* Plea rim 

— — duty of— 

See I and Acquis ition Act (I or 1894) 

1 LR 31 Bom. 486 

tSeeltiTs LLS 46 Calc. 10*0 
— admission by — As aganst cl ent ds 
t Ut tutor I o ■ ' ' 


been A itntawcd It 
after firo years re 
hoales *1 ow ng th 
duct has bee l sc 
aland i g his previi 


uparAt rely yonng n an La 1 
the toUa for m seonduet was 




at liable l! 


st not » lib 

. imilrt be ert 

ilh tho Alfa rs of el en's and adm tted to 
an 1 onouraUe profess on without that profession 
antler ng degradation In re db radii tt IS C 1) 

A J$7 m t 12 C L J 0*3 followed In re 
HalaHimvi Ciattfjijee(191I) 

16 C W. N 237 

— IFAr Ker 


17 Z. W H 156 
- Compromise by — B tbost aithonty 

I L. R 34 Bom 408 There may 


r far meeetJ txrvj* 7 be 
cl witnesses iroin Court un 
mined d cs not estet d tn 
as a prosccu 
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LEGAL PRACTITIONERS.’ ACT (XVIII OF 

1379 ) — could 

£S 13. 14— contd 

the caso Itself 4n enquiry by the lower Court 
is not irregular on the ground that the act d's 
closed as the result of the enquire is found to 
come under s 13 cl {/}, ami i ot nnd"r s. 13. 
cl (t) 1U HifiT Pbasvvsa Mbibeejel (1917) 
21 C. W. N 51G 


- .. — Specific charge 

under t 11(1) necessary— TaLinq instruction from 
unauthorised j rsons — Cond cf improper In a 
reference under the Legal Practitioners Act, the 
High Court confines itself to the charge framed 
he tho Primary Court The finding that the 
pleader was guilt} of the fraudulent or grossly 
improper conduct in the discharge of h s profes 
nional duty within tho meaning of s. 13 (6) of tho 
Legal Practitioners’ let was disregarded as tho 
[leader wag not charged with that Where a 
pleader was found to havo received instructions 
from a person about whom he made no enquiries 
as to h>« right to instruct hnn on behalf of certain 
minora or their mother and also that ho filed 
a written statement which was not prepared by 
him and that he accepted tho tahUalnoma at the 
instance of another party in tho suit and that 
ho filed a receipt win -h on tho face of it was not 
genuine without even examining it, it was held 
that Ids conduct was most improper, although 
no injury resulted from it The pleader was 
suspended for nine months In the matter of 
Jcoal Ciumjba Mazl'uovu (ioiC) 

20 C W. N. 1016 


— In a case which arose 

out of certain Pleaders observing a hartal thoir 
status was fat v discussed also the effect of filing a 
Vaha'atnama hrso Emteeor v Rural Kaxta 
Bos* 26 C W N. 589. 


— — — Mulhtear abusing 

Courts Officer if hath to disci ph nan/ action — 
Contemfd-~Ol>ject of pnnishmei l— Subordinate 

Court, if may start enquiry under e 11 in cases other 
Mon under c Is {«) and (l>) to s 13 — Uigh Court if 
may a lopt a re]iori t ade by subordinate Courtma 
proceeding wrongly i Minted but propel ly conducted 
5 14 o' the Legal Practitioners Act invests a Subor* 
dinate Court with authority to inquire into anv case 
of misconduct alleged against a pleader or Mukhtear 
practising before it, covered by s. 13 of the Act as 
amended by Act XI of lSDt>, and not merely cases 
coveted by els. {«) snd (hj of ■ 13. Inthematler of 
So tkclai Knthna Rao, L R 34 I A 151 s. c 
Irl R IS Calc 162, explained In re Puna 
Chandra Pal, l L It 27 Calc 1021. e c 1C W 
If 3 SO, commented on Whether an cnqniry is 
made by or under the orders of the High Coart 
under s 13 or n instituted by the Subordinate 
Court of Us own motion tie final order can be 
passed only by the lli^h Court The law does 
not rcquiru bq it s ulry ordered under ». 13 to ba 
conducted directly by tbo High Court Therefore, 
eviui if Si >-~,mpetcnt for a Subordinate 
kinds of 


9?°'* to ln * j«t« ®n unjoiry into certain 
charges o! m seondart if such an inquiry su own 
MUM there u, nothing to pro 
v cat the U. h Court from a<l< p. 'a- t as ohe « L.ch 
could bs UirevUd under *. 13 Court at 

least when in sets on, is present m eviry [art 
of tho jdsco set apart for It* own us. and for U o 
use of Us ofTctn, Jurors and wKtr.tts, an! da 


LEGAL PRACTITIONERS’ ACT (XVIII OF 
18 < 9 ) — contd 

ss 13, 14 — contd 

orderly conduct anywhere in such place amounts 
*o a contempt of Court Tho power of suspension 
or removal is distinct from tbo power to pumsh for 
contempt but econtcmptruav be of Buch character 
as to warrant the exercise of the d sciplmnry 
powers of tho Court When tho Court takes’ 
notice of a misconduct which consists in the 
obstruction of or sn interference with ODe of its 
officers, the object of the discipline enforced is not 
so much to v indicate tho d {.nit} of tho Court or 
the person of tho officer ss to prevent undue 
interference with tho administration of justice 
W here a mukhtear in the course of an altercation 
with the Courts accountant in the tatters office 
used abusive language which was heard b} tie 
Munsif from his Court Held that for such c<n 
duct the Court could take disciplinary action 
against tho mukhtear In re matter of RaSIK I At. 
Nio (131»>) U B 44 Calc 639 

20 C W. N. 1284 

. It ss incumbent upon 

a J lulhtyar to tule his msln chons directly from 
his client If ho takes them from an agent ho 
roust ascertain that the agent is duly empowered 
A Vulhtjar 19 liable to be punished when ho has 
acted in violation of his duty in circumstances 
which show gross ncgligcnco on his part even 
though ho may be not gudtv of fraud In re 
Leakut Hcssain, Mukbtyar 2 Pat L. J 3S 


s 14- 

See Civil Procedure Code 1908 0 Ulx 2 
2 Pat. L J 259 
Sec Pleader I L R. 47 Calc 1115- 


- Transfer of enquiry 

under s 14 — Yulure of proceedings under tic let 
The procedure provided bv the Legal Practitioners’ 
Act, 1879, is self contained. It is neither criminal 
nor civil, bat purely dca gned for tbo purposo of 
d sciphne in controlling tho procedure and tl o 
conduct of practitioners practising in tho subor- 
dinate Court" Tbo enquiry provided for by 
s 14 of tho Legal IracUtioncrs’ Act, 1879, cannot 
be dilegated or transferred to another officer 
who is no t tho pres ding officer of tl o Court in 
which tbo malpractucs core plained of were com 
milted Disciplinary proceedings taken under 
s 14 of the Legal Practitioners’ \et, 1S73, are not 
proceedings in a Cot rt of Civil Jurisdiction Tho 
Code of Civil lrocedure 1003 is not applicable to 
enquiries under s 14 of tho Legal Practitioners’ 
Act, 1870 t 141 of tho Code of Civil Procedure, 
1008, is controlled in its operation and iffict by 
tbo concluding words of the section which limit 
its applicallm to [rocecdu gs in Courts exercising 
Civil Jurisdiction S 107 of tho Covernnicnt 
of India Act, 1013 >1 cl not alter tho j owl ion In 
the matter cf Jamas Ivisuoiis Aiikasu and others 
1 Fat L. 3. 57 ff 


of trim net choree against mukhtear — Prccctdi ay 
andir the Act should be distinct from cry mi net 
ffieeecding—l roc.dcrr / /r enquiry to f e ttncllj 
fulluwcJ Min ro in ll e coulee of criminal proceed 
ings avanstllo mi U tear, a rcfmuce, rnrport 
ing to l*j made under the legal I raetiUcners* 
f, c ‘v w “ • swa ; t hm 10 th * l«gb Court 
litia mat the procedure prtasubed m g. J4 0 f 
the Act should havo been stretly fo low oi from. 
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LEGAL PRACTITIONERS’ ACT (XVIII OP 

1879 ) — tonll 
■ 8. 28 — contd 

by the client and wilhdi'airn by the pleader Tbs 
plea of the pleader that be had a lieu on the money 
to the extent of the fees agreed upon could not 
therefore be entertained Quart Whether the 
pleader could claim reasonable remuneration for 
his services m view of b. 28 of the Legal Practi 
tinners* Act Kamwi Dsur e Khetsa Moran 
Ganouu (1910) . 15 C. W. N. 081 

See Also antb 17 C. W. N. 45 
■ " — — ■ — Pleader t tail for 

feet upon oral agreement, if man tamalte. Where 
a suit by a Pleader for fees against his client is 
based on an agreement ho cannot succeed unless the 
agreement is both in writing signed by the party 
to bo charged and filed as provided in s 2d of the 
legal practitioners* Act Conswpicntly no suit 
upon an oral agreement can succeed under the 
section Bbacharav Lakari v SudEci Dasl 
* 26 C. W. N. 709 

• ■ — ss 35, 36— Tout, order declaring 

ft person —Evidence to guidify Whcro witnesses 
merely proved that a person declared by the 
District Magistrate to be a tout had been seen in 
Court looking after cases, one witness only saying 
that he had hoard that the mnkhtcars regarded 
hun as a tout • lie Id, that the evidence was clearly 
insufficient to justify the order of the District 
Magistrate Shmiaii Upaouya v The President 
or tub Mcksixajis’ Association, Chaps » (1911) 
15 C. W. N. 1000 
— — — * I. 30 — Toute — Procedure to be fallowed 
b» a Cou f tahng action under t 36 — Hiimon — 
Statute S ib 0 Qto V Ch 61, i 107— Evidence 
— Criminal Procedure Code, t 117 (3) It is com 
potent to the High Court to entertain an applica 
' turn in revision against an order passed by a 
District and Sessions Judge under a. 36 of the 
Legal Practitioners* Act, 1879, and this without 
invoking tho aid of the Government of India Act, 
1015, s 107 In the matter of the petition of Uadho 
Ram, I L R 21 All 181, In the natter of the 
petition of Kedar hulh, l L II 31 All 69, Lam 
Sahib, v the District Judge of itadura, 1 L R 
£8 Had 596, and Han Charon Sarear v (he&ielnct 
Judge of Dacca, 11 C V J 513, referred to In a 
proceeding under s. 30 of tho Legal Practitioners’ 
Act, lb73, tho Coart may properly apply, as 
regards tho nature of the evidence adduciile the 
provisions of s. 117 (J) of tho Code of Criminal 
•Procedure 11 hero a person’s name has once 
been included in a list framed under s 3G the mere 
faot that the exhibition of such list in any particular 
court room it discontinued has no effect on the 
validity of the original Order In the mailer of 
the petition of Kale a and Others (1917) 

L t. It. 40 AH 153 

— — — — — — — — An order under s 

36 declaring a person to bo a tout can l>o made only 
by one of the authorities specified in that Section 
and upon evidence taken by such authority him 
seif. 7n the matter of Uafab Chan mu Vandal 
24 C W N. 1074 

— ■ ■ ■ i, 40 — 

Set 8 14 , 15 C. W- N. 269 

.LEGAL PROCEEDINGS. 

See Agreement L I~ B. 37 Had. 408 


LEGAL REMEMBRANCER. 

See Contemrt or Court 


L L. B. 41 Calc. 173 
See Pvwia PitosLcvroa 

I. L. R. 41 CalO. 425 
I. L. R. 40 Calc. 544 


LEGAL REPRESENTATIVE. 


See Bengal Tenancy Act, 1885, Sen 
JIT, to C . 14 C. W. N. 971 

See Civil Procedure Code (Act XIV or 
1882), SS 244, 252, C47 

I. L. R. 34 Bom. 546 
8 373 I. L. R. 38 Mad. 043 

See Civil Procedure Code (Act V of 


ss 2 (11), B3 I. L. H. 42 Boa. 504 
s 2 (11) O XXII R 1 

I. L. R. 39 Mad. 382 


s 2(11)0 XXI r 22 

L L. R. 45 Bom. 1183 


es 47 and 50 J. 1. E. 38 Mad. 1070 
O XXII, m 1 5 

I. L. R. 43 Bom. 168 
See Defendant, death or 

I. L. R. 38 Mad. 682 
See Guardian and Wards Act, 1890 
83 34, 35 and 36 

I. L. R. 44 Bom. 852 
See Hidii Law— Reversioner 

1. L E. 33 All. 15 

See Mahammadai. Law 

I. L. R. 42 All. 497 
See Sfectfio Performance 

I. L. R. 41 AH. 615 
- o! the recelver- 


See Crvu. Procedure Code (Act V or 
100S) O XL, n 4 . 

L L. R. 39 Mad. 584 


LEGAL REPRESENTATIVES’ SUITS ACT 1855 
See Ora Procedure Code O XXI s. I 
I. L R. 44 Mad. 357 


LEGALITY. 

Set Search Warrant 

L L. R 45 Calc. 905 


LEGATEE. 


See Estoipel . I. L. B. 44 Calc. 145 


- disclaimer by— 


See Succession Act (\ or 1865). e 
167 . I. L. R. 38 Mad. 474 

right of. to sue— 

See Will . , L L, R. 38 Calc. 327 

- suit for maintenance against— 


Set Hindu Law— Maistesanc* 

L L, B. 39 Mad. 390 


VOL. H. 
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LEGISLATION 

when retrospective — 

Set Assessment L L. B 43 Calc. 973 
■ ultra vires — 


LEGISLATURE 

— - - object ot— 

See Lisp Acqrismos 

Z.LB 44 Calc 219 

— - Whether can oust jurisdiction of 

Civil Conrt — 

See Bomhay Xlgvmti* Jcsiswcmos Act 

16~6 A 4 1 I S 45 Bom 1131 

LEGmMACT 

Sit A mission or Leenmacr 
Set Divoac* L L. R 29 I5u4- 436 
Set Uikdo Law— I,eoitjm»cy 
Set Hindu Lew (MakhiaoI) 

I t It, 43 Calc 926 
Set Haiiomedan L*vr— Cirr 

LLB 38 AIL 627 

Set !Iauoui:d»» Law— L toTTHiACT 

L L It 43 Calc 259 
1 LB 48 Calc 858 
Set MauomidAK Law— Maaiuio* 

L U B 41 Bom 485 
SecMiasiAos IS C W N 484 

— ... — acknowledgment of — 

St* Mauomedax Law— t ksowlioo 
ukat or Scivsuir 

I LB 43 Bom 28 
I L. B 1 Lah. 229 
- presumption as to— 


LENDER AND BORROWER— «r*W. 
cahlo- A 1 orrowcr *1 o obtains a loan secured 
by a prom ssory note on a qu to reasonable bus’s, 
by neg o t ng to pay tLe nolo at uiatur tj furtl er 
neglect ng to pay the accru ng interest for the 
ses t-ral years follow ng and then g ving a ronewat 
note for tl e or g nal debt plus tho cap t edited 
interest could produce a result « li ch in gbt at 
Crst sgbl appear oppreaa ve and vet them would 
be nothin harsh or unconsc on&ldo n tlio credl 
tor e demand since tl e add -d ntorcet only 
accumu ftlcd wh lo he lorebore to enforce tho pay 
n cut of the seme from t me to l me dve to him 
On the other land t would lie qu to poss bio 
for a ino cy lender by mat. ng loans for short 
per ods on apparently fair terms and then n£’-fct 
n, n rap tahwne the interest arnica ately on 
le bocou e payable to p lo np compound interest 
on the o t ai debt at such a rate as would maVe 
the result after*a few yeara most oipressive and 
nnconac unable But there a noth ng inherently 
wrong 0 r oppress! re n a lender « sec ring for 
h to wit compound merest alter tho borrower 
Uo« for a eons IrraUe t me neglected 10 pay the 
debt \ c owes or tho ntcreet accrued duo upon 
t wh ch he has contract d to pav The borrowor 
cannot acqu re mor t a mplj by breaking h a 

contract Tho prom seory ’ - — 

far from be g rcnewod • 


jurntlv alio od 
per ods ot from two and i 
tcbm before the renewal 


th nndue frequency 
rema n overdue for 
_ ... Jf to fo r and a half 

rwal was taken and tho oror 
wed n some nslancca tho 
offer tl e ]>rrti>d of ) nutation 


— — Son Vy wAtr o* ar.tAV.vt is.t.v.— 

Set Hlsdp Law — LK orn»i*C' 

I L. R 2 Lab 207 

LEGITIMATE PURPOSE. 

See Mobtoaos— C oesmocTiov or 

L L R 4D Calc. 342 
LENDER AND BORROWER 

—Undue In/fuen t 

pleaded * d fence — 1 - — — 

c plet of Atitff sh eg* y la he appl ei- 


ewal be „ ... j 

tbo transact on* be 
the part ca were not on the face of tl em uneon 
sc unable contracts w th n the meaning of s 16 
of the Contract Act aa amended by tho Act of 
18W To prove tho unconse enable character of 
the harp ala c denco was g ven lo show that tho 
defendant (who undoubted y waa a spendthnft of 
del a ed and 1 centioua hab la) was I eat ly 
indebted to sewral other creditors during the 
j care covered by h a transact on* w th tho plaint 0 I 
Held that it was leg i raa e to prove tbeso facto 
n ord r to ratatJ sh that the defendant wm a 
persou of weak a d detauched character unable- 
to res st tho prtiwuro of c ed ton f applied, or 
to res at tl e t mptatJon to borrow money rvck 
I s Iv to grat f v 1 s luats, but it was wholly llegi 

wl ch he succeed d in rompron a ng w th cm) tol* 


otlei 




rod dcr 0(4 pri*^ 


lid ted nfsrrsle at I n (creed 1 tohrn 

vneotoc onaldt— heuaneta oonnthec m ngd«ef a i 

debtor's fa lure to j ay flo le regarded atoll"" * 

—Com act fit {/A of IS 2 ! e 1C— One* Where 
a a to i losogkt on ex/U i fro hmut y Belt* 
the lefcndant f loaded that I o had recti c 1 no 
cons derat on tl at the note* were procured by 
tho ererc so by tho plaint ft upo I a of undue 

nneOnsc unable bargain ins is w th the d fcnJant 
a* an ccpuctant ler lie U that tho quest on* 
ra sed were to lie decided on tbo pros elons of the 
Ind an Contract Act and on tl ose alone the 
r fine | lea upru which English Court* of Fqu ty 

deal With a u ar quest cos be ng eat rely napjlu 


agree ng w- th the D str ct J u dri\ (tl at 
tl at 11 e pla ntifl was n a dor t on to dots naie- 
the w 1 of U e tefendant tho Isltrr 1 ad utterly 
fa led to pro o fo thrr thnt tha pla n ff had fa 
fac c rre sed ndua nfluco e upon I e In any 
of the transact one out of wl cb h e t aful ty for 

the dobt sued for aro«e and that f tho defendant 


and tlereroro L u 
used that t os t on 
o er t to tho plain 
IlAhLA Mtt An 


id to prOvo that ho 1 al not 
to oils n an unfair advantage 
3 J ad diacharg -d that bnrdvfl 
id Shai (1118) 

23 0 W N 233 


- in ancerthelce form. 

uw-ia «««; 
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LESSEE, 

Set Land Lord and Tenant 
See Lease. 

Set LESSOR AND LE33EE 
See Madras Land Revenue Act 
(I OF 1870), s. 2. 

L L. R. 38 Mad. 1128 
See Madras Estate Laud Act 

I. Is. R. 39 Mad. 1018 
See TexaKTS Vt cow nos 

1 L. R. 39 Mai. 1049 
See Transfer of Property Act (IV of 
1882), s. 10 . 1. L E. 38 Mad. 807 
s. 103 (J) . I. L. E. 40 Mad. 1111 

a. 0. . . . L L R. 43 Bom. 23 

See Usufructuary Mortgage. 

L L. B. 40 All. 429 
■ '■ dispossession ot — 

See Lessor and Lessee 

I. L. R. 39 Mad. 1042 
— lor years or for life — 

See Mikcbal lUaare. 

I. L. R. 38 Calc. 84S 

from Bombay Government — 

See Kasbatis I. L. E. 39 Bom. 625 

lrom Government in Firozcpore — 

whether laud Is ancestral— 

See Custom I. L. R 2 Lah. 195 


- m perpetuity— 


See Mineral Rights. 

I. L. R. 38 Calc. 845 

interest of— 

Set Limitation Aor (IX of 1908) Seal, 

. Arts. 91 and 120 

I. L. R. 35 All. 149 

liability of — 

See Bombay Municipal Act (Bom. 
Act III or 1888) s 30'. 

I. L. R. 34 Bom. 593 

— right of, to eject trespasser — 

See Ejectment L L. E. 37 Mad. 281 

right ol — to give monthly tenant 

notica to quit — 

See Tbassfeb or Property Act, 1882 
ss 103 & 109 LL.B.1 Lah. 241 
- right of, to improvements — 


See Malabar Tenants’ Improvements 
Act (Mad I or 1900), as IandO 

I. L. R. 3S Mad. 954 

right of, to relief a g&ir st forfeiture — 

See Tenants in -Common 

L L. E 39 Mad. 1043 
See Transfer of I’boi rrty Act, JtSi, 
s 0 . L L. R 43 Bom, 28 

. . - ■ franifer Ly lemt — 

LtulnhlU of lessee lo jay rent after transfer — Primly 
t>f ret ate — / runtfcr of l rojertw A el O V <■] JSS2) « 
JOS The duration of liab bty of a lessee to pay 
rent to tho lessor lasts as Ion g a* his estate remain* 
in hia possesion and no longer, and after an 


LESSEE— could 

assignment, of the lease, the privity of estate 
be; ween hint and tho lessor ceases, and tho assignee 
becomes liable for tbo rent Metha r Cadadiiar 
Rai (1910) . . I. L. R. 37 Calc. 6S3 

Assignment ly lessee— 

Assignee's right to apportions/ cut, as against 
lessor— Transfer of Property Act [IV of 1812), is 
36 and JOS — Apportionment in English Laic, under 
Statute La ID in England and under the English 
Common Law — S»nt — Interest accrues dt die in 
diem, English Statute Law , principle of, to It 
followed in India — Ao Statute law in India — 
Apportionment as l etween lessor and lessee s assignee 
An assignee from a lessee is entitled to claim as 
against the lessor apportionment of rent accru 
ing due after the date of assignment to him up 
to the time of a transfer (if any) of his interest 
as asaigneo to a third person There is privity of 
estate between the lessor and tho assignee, and 
the latter is bound to perform tho covenants of 
the lease after tho assignment Possession is not 
the ground of his liability but the privity of estate 
which is crested by the assignment itself It is 
settled law that the privity of estate between 
the lector and the lessco 8 assignee is terminated 
by an assignment by the latter of his interest to a 
third peison On principle thero seems to be no 
reason why an ass e nc* should not be entitled to 
apportionment as between himself and the lessor, 
and why rent should not be deemed to accrue due 
from day to day as between them In England 
the Law of apportionment has long been regulated 
by statutes, and all rents, etc , are like interest on 
money lent, considered as accruing from day to 
day and apportionablo in respect of time accord 
ingly In India there is no reason for not apply 
log to rent tho principle adopted in England in 
the case of interest JCl-mu Sou v Mutton 
tuATiiu (1912) I L. B. 38 Mad. £0 


LESSOR AND LESSEE. 

See Landlord and Tenant 

See Lessee. 

Forfeiture for non * 

payment of rtnl — Joint lessors — Separation of 
their ownership m the lands — Receipt Ly ont of 
the joint lessors of his >hare of rtnl from the tsssee — 
Right of the other joint lessor to enforce the forfeiture 
— \o act done Ly the lessor precious to the mctitu 
lion of the suit to determine the least — Election pre 
t ious lo suit not necessary — II amr — Transfer of 
Property Act (f V of 18S2), s III, cl (g)— Right 
of re entry under the old English Coir moil law. 
One of several joint lessors who bad become 
separately entitled to hi* share of the lunch leased, 
is entitled to enforce tbo forfeiture clauso in the 
lease deed separately as regards his share of the 
lands. An Raja Simhadri Ajrjta Rao v PrathjaU 
Ramoyya, / L R 20 Mad .9, followed Gijai 
Ram Mohnn v VhuLeswnr Perched. I l R 35 
Cede. S07, dissent id from Here breath by tbo 
lessee of a covenant involving forfeiture contained 
in n lease of lands executed for agricultural 
purposes, gives a sctti- cut tauso of action to 
tbs JoMor to brmg the suit m ejectment, and it 
is not necessary that the lessor should do some 
act showing his Intention to determine tl e leaao 
before Ls brings bn Sint in cuolmoot \evhnta- 
rtmana Malta v. Gundarayu, I I. It 31 Mad. 
103, distinguished radmanathayya v Ranges 
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LETTERS OF ADMINISTRATION. 

See AwiiaisTHiiioK Bomj 

' L L. B. 39 Calc. 583 
See Aiittrosm itor Oeviral'b Act (II 
O* 1874). SS 20. 52 nvo 54. 

L L. B. 38 Mad. 1134 

See Coirt Fees Act, a 10 

I. L. R. 33 Mad. 93 
I. L. B. 40 AU. 279 


Set l'AOUTE . I. L. R. 37 Calc. 224 
I. L. R. 40 Rom. 660 

S<C PkODATE AVD itJMIMSTHATtOY ACT, 

s CO . 14 C. W. N. 110 

I. U R. 37 AU. 380 
See Succession Act (\ or 1802 ), a 100 
I. L. R. 38 Bom. 618 
Set Siccts'ioi CratirtCATi Act (VII 
or 18S9), s 4 I. L. B 38 All. 474 

— ■ application los — 

Sec Parties I, L. R. 45 Calc. 862 

Probate and Admtnts 

/ration Act ( V </ 1SS1), <i S3, Cl— Hindu, death of, 
leaiing widow who surrutd over 30 years — Applies 
lion /or Utters of administration uhtn no estate U/t 
to be administer ti It it no doubt not necessary 
for the Probate Court to deride what nsxcta aro 
likclj to coroo to (ho hand* of a petitioner for 
letters of administration, but it la also the duty 
of tlio Court in granting letters of administration 
to consider whether there is any estate whatever 
to bo administered In the goods cj horsing 
Chander By tael, 3 C ir A 635, Lalshmi Sara in 
v Banda Ban i, 9 t. b J I JO, relied on Baghu 
Nath v Pale Boer, B C W A 315, distinguished 
Where the object of tho litigation appeared to bo 
n«t to administer the estate of tho deceased (a 
Hindu, who had died so long ago as 1875 and was 
survived by bis widow m possession till 1907) 
but really to oltam a declaration of heirship so 
as to fortify tho successful party in any regular 
suit that Diav bo Instituted Held, that no grant 
should bo made, although objection on this ground 
was taken for the Erst time upon appeal from tbo 
outer of the District Court granting letters of 
administration Laut Cuaklra Chowdiiuky r 
Baikcmha Natii Cuowdhgby (1910) 

14 C. W. N. 463 

_ ... presidency Ineoh tnry 

Act ( III of J909), t 108— Letters of adminxstnUion, 
application 6y creditor- — Deftor dying in insolvent 
circumstances Letters of administration may be 
granted to a creditor although the liabilities of tbe 
deceased debtor appear to bo in excess of the assets 
Application in the Insolvency Court is not Iho 
creditor’s only remedy In the goods of Mahsax 
Lam, CuArrxausi (1911) 15 0. W- N, 360 

. .. — Revocation . — Probale 

and Administration Act (F of IS81), s 60, 

(./}—' “ Jvet cause * — “ Useless or inoptratue, 
meaning of — Disagreement between administrators 
whether a just cause for annulling letters of admims 
Italian A mere d ssgreetuent between admims 
trators is not a “just cause ’ for annulling the 
letter! of administration under e CO, exp! d) 
Of tbo Probate and AnrnuslraUon Act Tho 
words ' becomes useless and inoperative" is s. 60, 


LETTERS OF AD MINISTRATION— eo n id, 
exph (5) of the 1’robato and Administration Ael 
imply tbo discoi try o! something which, if known 
at tho date <if tho graiit, woutd havo boon a ground 
for refusing it, e g , tho discovery of a fatir will 
or codicil, or subsequent discovery that tie will 
was forged, or that tho alleged ttrtntor is still 
living Hal Gangadhar Ti'aL v .Sulirarlai, 
I Ir. II 26 Bom, 792, and Annoda Prasad Chalterget 
v. KuUlrnhna Clathrpc, I L It SI Calc 96, 
followed Gout Chanpiu Das, r SabatSi.j.daiii 
Da&si (1912) I. L. R. 40 Cole. 50 

— — Practice— Colo 

mat Probate Act (55 k 60 Uct . c C}~ Poutr oj. 
attorney , construction tf Tho Colonial I rot at re 
Act and tho procedure ll mm inlicatrd, tit, 
to send an excmpbflcation of the probate granted 
m any part of tho United Kingdom to be re sealed 
by tho Court to which It is sent, has not been 
extended to British India, where the practice is to 
require administration with will annexed to tho 
estate of deceased British subject leaving property 
there Authority in n riowir of attorney granted 
by the executrix of a will which has bom confirn cd 
in Scotland to produce Co tho Supreme Court m 
India »n the prolate jurisdiction at Calcutta or 
elsewhere in India the said confirmation and to 
procure the same to bo sealed with the seal of the 
Supreme Court In India in accordance with the 
Jaw* thereof ’ doe* net authorise the donee to 
obtain grant of Letters of Administration In the 
goods of William Uenmc (1912) 

I. L. R. 40 Cate. 74 

— — — Probate and Admims 

iralion Act (F of 1331) s 16 — General citation, 
issue of— Special citation to tricolor to accept or 
renounce, not issued — J) i II, rohdily of— Proper 
procedi re Jn a proceiding under the l'robate 
and Administration Act general citation was 
issued to tho executor to attend and watch the 
proceeding, I ut no appearance was entered by 
film, and letters of administration with a copy of 
the will annexed was granted to the applicant — 
Held, that the validity of the will was established, 
hut letter of administration should not havo been 
granted, without calling upon tho exceutoi by 
a special citation under ■ 10 of tho Act to atetpt 
or renounce his executorship SakoJim Dasi 
t Rajiawsiimj Dasi (1920) 

1. L. E. 47 Calc. S38 

IFAeMer grant of, in 

respect of part of estate is valid — Probate and Ad- 
ministration Act ( ) of I S3 1), t 50— Compromise 
of probate proceedings, whether binding on miners — 
hgustable estoppel Although an executor who has 
been appointed by the testator for the adnunis 
tration of a particular fund is competent to tate 
out probate limited to that particular fund, yet 
where there is nq direction as to but particular 
fond and w hero t he a p plic ants for lett era of admims 
tration apply in there capacity as heirs, there (* 
no provision of law which empowers the court 
to reh so administration of the whole cafate and 
to limit it to a fractional undi vided portion thereof. 
Tho only issue before a Probate Court t* whether 
the W ill has been proved to he genuine and duly 
executed, and the court has no concern with the 
devolution of propcitj Although it can record 
• contract or agreement made between the appli- 
cant lor administration and a cai color in considera- 
tion of tho withdrawal of the latter’s objection. 
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LETTERS OF ADMINISTRATION— rone U. 


II » 
Thi 


i vrl oily powttl « to enforce eoeh 
•"rccnent Sabada I'Sasai> Tbj e. 
; iabab Roy 3 Fat L. 3 415 


— - ■ 1 fact tg — gg he t h « r 

Cojrt ,ho IJ go to quell on cj—pora aoint ( Ut 
—Intoit and \in a tiro on let f V of 
>• 3 61 CO 0 ani 73 T! 0 <J it n u lo 

•better on entalo eil>U for the adm nutrition 
of vli l lett re of klnn atretlon ran tie granted 
must 1 0 leo led p n (1 « all gat one u tl e prll 
l <m. To t t tlo an npi In t to a grant of let era 
of iwlui n alrat o t e a flci nt f tie ptlt on 


LETTERS PATENT (HIGH COURT 1865) 

cl ID- 
S'* Anamunox I LB 17 Calc. 611 
S« Cn IL PBOcacise Conn ( lex V o» 
1WW) a. ii L L. R. 37 Bom 553 
Sr t Contract L L. R. 47 Calc. 583 

A(( l-QtiJIAMJC M HTCJAGK 

L L. R. 38 Calc. 824 
Are He am suit or 

I L. B 40 Bom. 473 
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LETTERS PATENT {HIGH COURT 1865) 
— conid. 

Cl. 12 — conid 

meat engaged m trades, though it may he for 
purposes of the State, carry on business there. 
Do ja Aarcin Te wary v Secretary of Stoic for India, 
/ X I? H Cole 256, dissented from The judg 
merit of Ergot, J , ill /A pro Das Dty v Tie Secretary 
of State for India, 1 L R 14 Cal' 262a, approved. 
Held, that the former living the decision of two 
Judges sitting on tho Original Side, presumably 
upon a reference 1>i one of the Judges sitting singly 
on the Original Side, the decision is binding on 
a single Judge so sitting lloomc&s r fas 
Sbcbetaby or Stats fob India 0912) 

18 C. W. N. 747 
— ■ — . ... Least asled/or, ffrai led 

by Regirtrar, tut not ratified by Court — Leaie, if 
may be endorsed as t f granted on the dale of presen 
lotion of plaint — (Vaiter of objection by defendant 
— Costs of unnecessary application Where leave 
under el 12 of the Letfeis Patent as prayed for in 
tho plaint v.aa granted by the Registrar, subject 
to it* rat fication by Court, hut it did not appear 
that the plaint waa ever placed before a Judge 
Held, on the matter being brought before the 
Judge on a later date after defendants had filed 
written statement and (alien several other ster* 
towards tho trial and had entered on the cross 
examination of the plaintiff * ho was being examin- 
ed on commission, that the granting of leave was 
A judicial act performs Me only hy the Judge and 
leave could not now he endorsed on the plaint 
as given on the date on which tho plaint was pro 
Edited before tho Registrar Lohleetur Sug V 
Ramessur Sing, l L 11 34 Cate 610, C27 11 

C IP N 643, followed. That by the steps they 
bad taken in the suit, defendants had waived 
objection as to want of leave A J king v 
Secretary of State for India, I L R 36 Cate. 304 
12 C. II. N 705 The application bciug thus 
unnecessary, plaintiff was ordered to pay defend 
ants' costs. bsnaswaTi Dasscb v Bikaj Monin 
Dassxb (1013) 17 C. W. N. 512 

els. 12. 14 — Cauie of action anting 

■partly within jurisdiction — Further easts of action 
arising wholly outside jurisdiction — Joinder. — Tuns 
of aj plication An application under cl 14 of 
the tetters Patent to join a further cause of action 
arising wholly outside the jurisdiction, can be 
made in a taso in which leave to sue list to he 
obtained under cl. 12 , nor is there anything In 
cb 14 to show that this application must be mado 
before the plaint is filed There is nothing to 
prevent the plaintiff making the application at 
any timo before the hearing, but it would certainly 
bo advisable for him to make it at the time tho 

? !amt is presented Jons Geobok Dobson v. 
'be Krisu'ia Mum, Ltd (1010) 

L L. B. 34 Bom. 684 
■ ■ cl*. 12 and 18 — 

See pREsiriEscsr Tom,* Ixsoxyexct 
Act (111 or 1009) ss. 7 30 and 00. 

I. L. R. 40 Mad. 810 

• cl*. 13. 15, 20— 

Ses ArrxAX . t t B. 47 Calc. 1301 
See Minos . I L. R. 41 I. A. 314 

13, 27 and 44- 

See Defence or Ixsu Act, 1915, * 4 
3 Pat. L. J. 637 


LETTERS PATENT (HIGH COURT 1865) 

— conid 

cL 15— 

See Amended Lettebs Patent 

L L. B, 42 Bom. 260 
Set Axfsal I L. R. 42 Mad. 352 
I. L R. 45 Calc, 502, 818 
I. L. R. 42 Calc. 735 
I. L. R. 44 Calc. 804 
See Abbitbati os— Right or A mux 

L L. R. 39 Calc. 822 
See Crimcue Pbocedcse Cope, 1398 — 
ss 215 and 478 

I, L. R. 43 Mad. 361 
SS 435, 4 j9 aid 133 

I. L. R. 39 Mad. 537 
s 488 L L. R. 39 Mad. 472 

AeeXETTEBB Patent (Boai ) 

I. L. R. 44 Bom. 272 
See Misjoinder L L. R. 45 Calc 111 
Ses Review . L L. R. 40 Mai ESI 

1 . -• Appeal under — Order 

of a single Judge in revision against order to gne 
eecunty t 0 leep the pence— ho appeal — '* Criminal 
trial,’ mean u g of Proceedings taken for b ndmg 
orer penoDs to keep the peace under Cb VIII, 
Criminal Procedure Code are criminal trials 
within the meaning of s. 15 of the I etters Patent, 
and hence there is no apjeal from the judgment 
of a emglo Judge disposing ol a Revision Petition 
presented against an order of a Magistrate niider 
s 118 of the Code of Criminal Procedure In 
the mailer of Rarnaearny Chilly, / L R 27 Had 
510, followed Re Deslkacuari (19)6) 

I. L. R 39 Mai 539 

— - — i Order of Judge refusing 

to decide whether arbitrators art going beyond scops 
of Ihcir authority — ' Judgment ’ — Ap}Kal~ Con- 
struction of submission to uilntratton An order of A 
Judge dismissing a petition to revoke a submission 
to arbitration oa the ground that the arbitrators 
are going beyond tho scope of the reference is a 
judgment within the meaning of cl 15 of tho 
Letters Patent and as such is appealsbte Such 
an order compels a jatfy to submit to the juris 
diction of arbitrators though he complain* that 
no an eh jurisdiction ciists. It decides a question 
of right, nanuJy, whether or not be is by the 
terms of reference to arbitration deprived of bis 
right at common Uw to have the dispute decided 
in the ordinary way >n a Court of law Jt goes 
to jurisdiction end is not passed as an exercise 
of discretion A TlAS Assurance Cowant, 
Limited u Ausiedbuov ffABinntioT (I DOS) 

1. U B. 34 Bom. 1 
See Ajuujbauox l. L. R. 20 AU. 354 
■ ■ . , — _ — J udgment — Order 

of single Judge refusing to frame an issue not 
appealable as a judgment An Order of » single 
Judy a oa tho Original Side, refusing to frame 
an issue a*ked for by one of the parties )* not a 
judgment witlun cl 15 ot the Letter* Patent 
and » bet appealable per Amour White, 

C J —An adjudication is a judgment witlun tho 
meaning of the clause if its effect, whatever Us 
form may be and whatever may be tho nature 
ot the *ipl cation in which it i* made, is to (ut 
an end to tho suit or proctedii g so far ss lb* 
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LETTERS PATENT (HIGH 'COURT 1865) 

— tosW. 

— — cl. 16 — conW. 

either Ansi, preliminary or interlocutory) is not 
restricted to the right in con trim, rey In tho suit 
ilselt lie mm 1-sL Sa iia t JxjL’sriDfto Math 
U uA-mciiABrA (1017) . . 21 C. W. N. 021 

■ Order HI Jer 0 A//. 

r C, Cmil Troccdure CoJf (Jet f if JVOS} rejecting 
application for judgment on udmiuwn, tj appeal 
able — Letter* Patent, Calcutta High Court (7 JGJ,) 
cT. IS — Goi era meat cf India .Jrl i f 1015 An 
order rejecting; an apjiliuition fur judgment on 
admission is a judgment within tho mtaning of 
cl 16 of tho Letters Patent and is apjiealablo 
Kokamall KamballaV c MooilaL IHliucuand 
(1918) . 23 C. W. N. 1017 

— Htjh Ci art rr 130 

and 7J7 — Thud parti/ notice — buiancs* for diru 
ti ont to third port// lined at the in, / a rue a] defendant 
— Order rtjatuij directiom—Juilgnuni — Ip/enl 
—■Practice — 1‘roeedurt An order refusing direo 
Uons under rr 130 and 131 of tho High Court 
Rutes is not a 'judgment** within tho meaning 
of cl. IS of tho Lotion Patent, and no *m>eal 
lies against that order The Justices of the i c ace 
for Calcutta t. The Oriental Gas Co , (7972)3 77 L 
if. J33, followed Ciuravdas < imturbuw r 
CaUAOAXtAL PiTAMBAUntS < 11)20) 

L L. R. 45 Bom. 428 

11 Appeal few a order— 

—Judgment — Suit tn»f luted in High Court — Order 
the Inal Judge allowing plaintiffs lean to vilh 

aut *uit with liberty to tale inch action a* they 
might, be arfmerf against the defendant*— Order 
made after recording evidence and delivering judg 
ment on the ponds am mg in the tone — Order appeal 
aUe— CnA I’roadurc Code (Act V of 190S), O 
XXlIf, r 1, tl 2 — practice In a suit mstitnted 
In tho High Court at Bombay , tho trial Judge 
heard the uVidenco and deluded a written ludg 
ment dealing with all tho points raised m tho 
case, and ho Came to conclusion that on the caso 
at then presented by tho plaintiffs, tho plaintiffs 
must fail Tho trial Judge ultimately made an 
order allowing Ilia plaintiffs lcavo to withdraw 
their suit with liberty to take such action as they 
might bo advised against the defendants He 
mado no order as to costs. Tho defendants 
appealed, and a preliminary objection was taken 
by tho plaintiffs that no appeal lay from tho 
order Held, overruling tbo objection, that tho 
order of* tho trial Judge was a ‘ judgment" 
within tho meaning of cl 15 of the Letters Patent, 
and an appeal lay from the Order The Justices 
of the Peace far Calcutta v The Oriented Gas Co , 
(7972) 9 Deng L if 133 at page 152, distinguished 
and explained HiS.cs das Riant juthims «, 
bHA'.Tu.AL Biiolabuai (1020) L L- R 45 Bom. 377 

— - — (Security >o< gmn 

•a tune— Subseguent ag plication 10 sue os 
pauper court, if louwt to duomts the appeal — 
Cud Procedure Code (Act V of 190S), 
es 101, 117, 120, 121, 122, 729, 129—0 XU, 
r 10, *t appltrt to appeals under Letter a Patent - — 
Cull Procedure Code, it apghet to proceedings «»• 
the High Court— Rule muling paver of lie High 
Court — S 151, inherent potter of Court An appeal 
from the judgment of a single Judge of IK High 
Court given by cl 15 of tho Letters Patent of 
the Calcutta High Court is expressly Baud by the 


LETTERS PATENT (HIGH COURT 1865> 

Cl. 15— conti » 

language of s 104 of tie Civil Procedure Code of 
lOdS [Quart WUi her tbo appeal^ csprtssly 
giren by <1, It, Letters Patent, « as'intcrfered 
with by* Sb’joflheCodoof Ifeb* ] In the absence 
of any rule framed by tbo High Court in eitruso 
of tbo power (sated by s ISO of tl o Cods) to 
rigulsto Its own procedure m its Original Civil 
Jurlsdictnn, O Xl.T, r 11) of ll o Civil Proceduie 
t’odo Bpj lies, 1 y foico of ss Jt7, 120 and 121 of 
the Code to tbo jurisdictku exercisable under 
el. 15 of tho Letters Patent, uj>ou upjeal from 
a jud 6 ment parsed by a Judgo of tbo High Court 
on its Original Civil Side It Loro therefore ujou 
such ap /a si, the ap] <11 slit Lang ordered to 
givo security for tho res j Kinder t s costs under 
O All, r lli(2) failed to do *<> within tho tiino 
fixed, and thereafter having applied for leato 
to continue tho suit in forn d jkiujirrt*, the Court 
of Aj |k* 1 held that in tlciv of the mandatory 
nrotisunsofO XI.1, r 10 <2) of tho Code, it was 
bound to dismiss tbo apj cat and could not time 
fora grant permission to continue it in found 
pau/ieru Held— Hut tbo High Court acted 
rightly in the matter That tho ends of justice 
did not require that tbo Icatc asked for should 
be gittn in this case hi tho extreme of the Court's 
mLcnct power j reserved ly * 151 of the Code 
Quixio — U bother a general sating elau*e like 
that in a loJ gr in fomr in effect to nfuno to 
apjJy an nj projiriato rule msilo in tho exercise 
of other powers of tho Court ami having statutory 
force. Tho Civil Procedure Codo is framed on 
tho scheme of providing goeirnlly lor tho tuodo 
m which the liigb (-ourt is to oxereiso its juris* 
diction, whaletir it may bo, while spocilically 
excepting tbo I owe is relating to the cxereiso of 
Ornn tai Civil Jurisdiction to which tho Code is 
not to apply It confers a genoral rulo making 
power savu g only wbnt is excepted in the body 
of the Code ba&iTitr Tuakckain v Savi (P C.) 

25 C If 557 

bu,l on behalf cf 

a lunatic — llene fit cf the luiuttic— tpplicahon to 
late the plaint off the fie — Dtemusal of the a/pli 
eahon — Rightlo npjltjal theheunng — Eli atdecuion 
In «i suit instituted on behalf of a lunatic ono of 
tbo defendants applied for taking the Jila.nt oil 
the hlo on i ho grounds amongst other, that the 
euit wav nol for the benefit of tbo lunatic and was 
■n abuse of l lie process of the Court Tbo Court 
dismissed tho oj plication on the ground that on 
the materials before tho Court at that stage, tho 
Court was not prepared to bold that 11 eso grounds 
were substantiated Tbo defendant sjiealed 
Held — That tho order dismissing the apjlication 
was not a jiwlzmrnt " within the meaning of 
cl IB of the Letters 1 atent, inasmuch os the said 
order did not hnallv decide any right between the 
parties, it being open to tbo defendant to sub 
jtarjiiate the grounds by further materials at the 
hearing of the suit Goon Monv't Mollick r 
jfAtaw Musjuat Dasi . 20 C. W. N. 242 

— d*. 15, 16, 39— 

* See AitbaL L L. R. 41 Calc. 323 

■ - — — els. 16, 36 — Appeal to High Court 

/«« ««»* it tier Jard Acquisition Act (7 of 
77{f‘— Lerih cf f»o J edges — Difference of ojmion 
— A] /eat nr dir el (t 5) if tie Litters Pater f, ulttler 
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LETTERS PATENT {HIGH COURT 1835) 

— COflii. 

■ ds 15 86 conld 

ma "la nolle—, 94 (2) C nl l rod Jure Code (P of 
3 SOS) and cL (J6) Irllcrt latent apt* cab l Ig of 
to appealt in Land All >» I on ea,tt—Jl t of 
A] peltate 8 de Haiti «rji tali l >3 of to tuck 
aj-pe fa Tl a dec » on of the II gh Co rt n a 
Laiul AcquaMAott wtyeal » not w 
w th n cl (15) of tl * litter* I aleut so a* to enable 
a party to fie a further «| peal to tl o II gb Coart 
unJer tlat article Jtavgoo* Bolalotng Co Ld 
V The Collator Pangooe ] L li 40 Cate 21 
and T he Spa l Oil ecr SJt tit L Id rg £ c, 
T Vamlha Haeuv, Mot wait, 17 C IF A t°t 
followed S IS of tl o C ' 1 1 tocedure Code 
nr pi ce to Laud Aequ * t on appro • and ( a l-rncb 
of two Judg s I ra ng an >pl cal d 6 r as to the 
amount of additon*) comprnrat on award* 1 le 

tl onward of the lower Court 'niU-r tl at sect on 
and not to g vo a decree up to the lower I m t 
of add l on ol eompi.nt.at on A hen Dognl v 
Irehad A l 22 C } J o’S d si npu ahed An 
award * a decree or o der of a C ml Court w th n 
r 4 ol ti e Appellate Side Unloa ol the U eh Court 
ret btliMO m AyyaB J 8 08 Cell tocedure 
Code a not etr ctlj *PI I cable t the fact* of the 
case Manavukamin Tibimauau t Tut 
Collect OB oft i Micrn s (1918) 

L L B. 41 Mad. 843 
cl*. 15 S3 89— 


tit. 15 44- 

flea Arrau I L B U Calc. 85? 

tee Limitation Act (1\ or 1008) Aars 

11 and 13 LLB SO Mad. 1106 
d 24- 

Sea CaniixAi' l’BocEDtBt Cons (Act V 
Or 1SJM ss 1 7 187 6"G and fill 

L L. B. 42 Mad. 7D1 

di 25. 26- 

See Evidence I L. B 47 Calc. 671 

Set Joey t'EIal M 

U B 41 Calc. 723 


LETTERS PATENT (HIGH COURT 1S65) 
cl 26 — concld 

not re ternary to dee do a* 10 tbo competency Of 
the fiat Duty of prowl-cut flg counsel in Session* 
tr ala in the II gb Court to tale notes ef the Judge a 
chargo to tie jury pooled out Inxa Knrj.j;oa 
C lfABt AND LaKSJII I ESlUKAR (1010) 

23 0 W R m 

cl* 27 28- 

See Contempt or Cocbt 

1 LB 41 C&Ic. 173 

Cl 30- 

See Defamation L L- R- 48 Calc. 238 
a 32- 


Are Civil. Pkoceduhe Code (Act V or 
100S) b 08 LLB 41 Bom 433 
Stt Ifron Cot-ar JnasDtCTioK or 

LLB 40 Calc. 955 

Procedure — UmnVay 

Utgh Cm I — Original Clot I Jur Wk ior — A ppeal 
—Dung t n nl of Judge,— Ccdt of C nl Procedure 
(F of 1D0S ) m 4 and OS tub a 2 8ect on 38 of 
the Enteral alent of tl e Bom 1 ay II gb Court wl eh 

K > dc* that I tl e Judg»* ompoa ns a (liv non 
eel are rq nl y d ndod n opin on the o| nion 
of tl o ten or Judge • to preva I a Dot aOected by 
*. 03, nub a 2 of the Code of v I Proce 
dure 1008 «h b pro dee • different proee- 
du« ui these e tenmatance* The Jud oal Com 
mttee allowed an appeal where tie protedure 
of t 08, tub i 2 had erroneously been followed 
wthout object on by the appelant but their 
Lo d*h pa be ng napos t ontod sjo eof tie appeal 
on ts menu reserved for tbo ull mato dec « on 
the question wletl er tie appellant should not 
he ordorod to pny the whole of tie coat* nines the 
date wlen tbo nl otahe vaa first made. Docreo 
of tbo II gh Court reversed. Bn tin* a Sbivda* 
» BaiCixab( 19->1) I LB 45 Bom 718 
See IUvjn on * I U R. 47 Calc 438 

cl 39— 

See Arr&AL to Pxivt Council. 

LLB 40 Calc. 685 
I LB 41 Calc “34 
I L R 38 Mad. 128 
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LETTERS PATENT (ALL )~fon(J 
1 1 - cL 8 — canid. 

retained to defend in tho Court of Session certain 
persons accused at murder In tho course of 
each engagement ho prepared and put before 
the Sessions Judge a statement which purported 
to be a petition issuing from Jus clients and drafted 
on tlioir instructions, whereas in truth and m 
fact it was a petition which originated with him 
and in respect of which he had received no instruc 
t'ons from ids clients, and ho put therom allcga 
tions winch were made recklessly qnd without 
any rcasonablo grounds of belief Held, that tho 
vakil was guilty of professional misconduct, anl 
in exercise of the powers conferred by s 8 of tho 
Letters Patent, the vakil was suspended fro or 
practising his profession J n the mriltrr of a Vsxit 
1 I. L. R. 42 AIL 450 


- a io— 


See Crvix. Procedure Code, 1908— 
sa 104 ami 41, b 1 

I. L. R. 89 AIL 191 
Set Criminal Procedure Cope — 
a. 195 . LL R. 39 All. 147 

LETTERS PATENT (BOM.) 

Set Letters Patent, 1803 

— els. 11 and 38— 

Set Hum Court Act (24 & 25 Viet, cl 
104) L L. R. 39 Bom. 604 

a 12— 

Stt Hundi Suit as 

Z. L. R. 40 Born. 473 
See Third Part? Nonce 

I. L. R. 45 Bom. 24 

— — — — - Ordmrry original Cunt jurisdiction 
of the Bombay High Court — Suits for land and 
other immoveable property — Title deeds— -Suit to 
compel the delivery of title deeds to land outside 
the ordinary original jurisdiction of the Bombay 
High Coot! Ill a suit to enforce, inter aha, llie 
delivery to tho plaintiff of tba title-deeds of certain 
immoveable property situated outside the ordinary 
original civil jurisd client of the Bombay High 
Court, where it appeared on tho pleadings that 
the substantial point to bo decided m tho suit 
was the tillo of the plaintiff to the property to 
which the title-deeds related Held, that the suit, 
in so far as it related to such title deeds, was a suit 
for land or other inunovcab’a property and that 
the Bombay High Court had no jurisdiction to 
entertain the same, 7 uleka*ai x Lbrahm 
Hast Ytedeia (1913) L L. R. 37 Bam. 494 

» M Cl. 15 — Judgment, meaning of— Order 

refusing injunction to restrain prosecution of suit 
is a foreign Court, not a judgment— 'No appdhl hea 
against tuck order — Jurisdiction — Motion dn 

order refusing to grant injunction to lest lam 
the defendant from jrosccutmg a suit tied by 
bun in the Court of a Native State is not a judg ( 
xnent within tho meaning of cl 15 of the Letters 
Patent, and no appeal bat scaiOBt that order 
The Justices of the Peace for Calcutta v 2 he Omental 
Gas Co, (If IS}, f Hen £ it 433, referred tor 
Sor laboi v J nbhaKandas (1904) 32 Bon. 602, 
distinguished V tvicaasn p La khmicbavo 

Manesi'uaXD (1010) . L L.B. 44 Bom. 272 


LETTERS PATENT (BOM.)-eonM 

d. 35— 

See Divorce Act (IV o» 1RG9), ss 2, 4, 

7 A* r> 45 LL. 3. 38 Boa u 125 

LETTERS PATENT (CAL ) 

See Letters Pa teat, 1SS5 

LETTERS PATENT (MAD.) 

See Letters Patest, 1865 

LETTERS PATENT (N -W. P.). 

See Civil Procedure Codb (1908), 
s. 104, 0 SLUT, c J j 0 XXJ S 00 
I. L. R. 39 All. 191 
See CrimWal Procedure Code, a. 195 
L L. B, 39 All. 147 
See Protessioxal Misconduct 

1. L. R. 40 Mad. 69 

LETTERS PATENT (PAT.) 

— ■ — — els. 9 to 34 — 

See Legal Practitioners’ Act, 1879, 

8 13 4 Pal. L. 3. 423 

d. 10- 

See Defence or India 4ct, 

s 7 3 Pat. L. 3. 581 

Poirt wot argued before 

angle Judge if may be urged in appeal The 
conduct of a cam before a sing i Judge of High 
Court must not bo regarded as a preliminary 
canter in winch (ha partlei and thoir legal advisers 
are not called upon to exert themselves 
Ordinarily a point winch had not been taken 
before a single Judge would not be allowed to be 
taken in apjxtal under cL 10 of tho Letter# Patent. 
Sam I’M.'/, a Ay par v Venlotanba Ayyer, J L. Jl 
27 Had. 21. and Khub Chand v llarmulh Jlai , 

1 L R 34 All 41, referred to J he Janjore 
Palace Estate v And, RanmaAt It I C 339, 
dissented -from Ban, Madhab v Afatuiigmi, 

1 L II 13 Calc 104 and Rech, v Athanullah 
Khan, 1 L It 12 All 461, referred to Dent 
ClIARAX LaL V SnEIKR MEItDI IftSSAlN (1916) 

20 C. W. N. 1303 

Rules nf the Patna 

High Court, 1916, Ch VII, rr 2 and 16 Ch. V1U, 
rr 3 a«d 4 Lettert Patent of the Patna High 
Court, l. 10 — A ppeal from dec in on if tingle Judge — 
procedure. The procedure in appeals under cl 10 
of the Letter. Tatent is laid down in Ch 4 If, rr. 

2 and 18, and Ch VIII, rr 3 and 4, which provide 
that the appeal must first be presented to the 
Registrar, whoso duty it is to lay it before » 
Divisional Bench Tho Bench hears tbo appol 
Iants and oitbcr d amisscs tho appeal or causes 
notice to be served upon tbo respondent In 
dismissing sn appeal under lbc#p rules without 
lasning notice upon Uio respondent the High 
Court does not set without jurisdiction 3 tools 
Chandra Das t> Chandra Mohan Das 

4 Pat. L. J. 695 

■ Single Judge, vhethr 

question no! raiwd before, can bt ion, d before 
Jhrvaon flench. The plaintiff obtained a doerrO 
on the 27th September 1913 The decree was 
prepared and signed on tho samo day The Court 
was closed Irotn the 28th 6ejletubec to the 31«t 
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BE X EOBI — -could ' 

See Promissory Not* 

I. L R. 42 Eom. 522 

Z.EX LOCI CONTRACTUS. 

Set Evidence I. L. IJ. 33 All. 571 
See Promissory Note. 

' I. L. R. 42 Bom. 522 


LIABILITY 

See Bill or Lading 

L L. B. 38 Siad. 941 
See Vautham anam 

I. L. R. 38 Had. 660 

1 1 — lot loss — 

See Carriers . LL&. 47 Calc. 1027 


LIBEL 

See Defamation 

- By Judge — 

' See Judicial Or tic lbs Protection Act, 

1850 . I. L B. 45 Bom. 1089 

• — - On Magistrate— 

Set Pray Cocscn, (Practice or) 

I. L. R. 41 Calc. 1023 

Words defamatory per 

S® — Imputation of criminal offeree — Fair Comment 
— Prnikgal occasion— Hansards Parliamentary 
fie ports, adnusttbddy of— Statement of Reicrpa/cr 
Correspondent — Evidence of bad character— Proceed 
>’<js in Parliament— Evidence Act (I of 1872) 
«« 55, 57, 78 (2) — Malice— Plaint, If t political 

character— Deportation — Regulation III of 1818 — 
Judicud notice— Issues — Rep ilation — Damages, 

assessment of The expression “ That the plaintiff 
has Wn guilty ol tampering with the loyalty 
of the Punjab scpojs ” amounts to an imputation 
that bo boa been guilty of an oITcnco under as. 
12IA amt 131 of the Indivn Penal Code and is 
{tunudinUo with transportation for life A fair 
comment on matter of paMio mfen»,t is not libel 
Mcr rale v Carson. 10 Q It. I> 275, rclerred to. 
Per Ussjs-CaTOu, J Imputing a criminal offence 
to a person i» not fair comment, and that the fact 
that another person on a pm deged occasion made a 
similar statement is no protection to the deten 
dants Publication of 4 Is r and an accurate 
report of proceedings in Parliament is privilege.! 
■even though tie word* are defamatory llomn 
v lUfl‘C, C !< 4 Q It 71, refer red to A Iibe‘. 
winch is privileged when it Appears os tfio report 
el 4 Bpei-ch in 1 arl^unetit, is not privileged when 
it appears as the Statement of a newspaper eorres* 
viODucnt Tbo jroreedngs of Parliament m*v 
bo provr-1, under s 78 (2) of the I vntenco let, 
by the Journals ol the House ot Commons or by 
copies purport me to t* printed by order ol l ho 
Govfmnent. Atheie the gist of the action was 
daniagca to iho j U nt aTs Umrsctu 1 1 e deten tanU r 
were entitled to *how that tl e plaintiff was 4 

K r»on whoso reputation would not b* damacei 
• a particular bl*l ni .juesuin. The fact ih»t 
the pl» ntilT was a man of ccmuderaUe inflow -e 
in the l*flnjal. and to. b part in a mreting 
calculated to influence the mind* of tfe people 
against the Government, and th»t ho was dejs nod 
»«veo mecka after the meeting no ter a Regulation 
empowerog (be Cnirraiucnt to tabs tbaj atep for 


T.TRRT . — corttd 

the purpose of preserving a portion of His Majesty's 
dominions from internal comxnot on, should ho 
taken into consideration in assessing the damages 
In mitigation of damages the defendants can give 
evidence of the plaintiffs bad character, but not 
evidence of rumours and suspicions of bad 
character Scott v Samp.«os, 8 Q B D 407, 
referred to Per Woodroffe, J Subject to 
certain well known limitation*, that which has 
probative force is evidence The deportation of 
tbo plaintiff w evidence a* throwing light on the 
character of his agitation previous thereto and 
as thus affecting damages The presumption of 
regularity requirod that it should be assumed 
that the deportation appeared to Government 
to be necessary When the presumption had 
opCTaled to this extent, the fact presumed might 
itself form the basis of a further inference that 
what had appeared to be necessary had so 
appeared hceauso there was an actual cause 
in lact for such appearanco The subject o* 

‘ judicial notice ’ discussed , and the meaning of 
s 57 of the Evidence Act explained Hansard 
is an appropriate book of reference in enso of 
Parliamentary debates Pair comment is not 
a branch ot the by of privileged occasion The 
law as to fair comment stated The Code requires 
that issaes should bo settled on tbo Original Side 
of tbe High Court Reputation includes both 
character and disposition and disposition is not 
tho less proven because it appeal's on the face of 
tbe facts deposed to bv the plaintiff himself, 
or is a proper inference from those facts Assess 
ment of general damages discussed The English 
cases which deal with the question of the revision 
of damages bv tho Court of Appeal have no apph 
cation in this country vyhero tho jury with 

respect to which the English dec's ons have been 
Given, doe* not prevail 1 The KnolI'IimAN,” 
It» t Lojtat Rai (1910) 

L L. R. 37 Calc. 760 

Statement In written statement 

— Privilege — Party to judicial proceeding, statement 
by, ns wlldi statement — Absoluts privilege — 
Qualified privilege — Rules of English Love, if 
applies »» India — Penal Cods ( Act Xl/V of I860), 
s 439 Defamatory 'statement* made in the 
written statements of a party to a judicial pro- 
ceeding are not absolutely privileged in this 
country Royal Aptanum v Pacini on, [7332] 

I Q U 451, not followed AuQada ham Shaba 
r A cm* i Chord SKaU. l L II 23 Calc 8C7, 
followed Qualified privilege on the ground that 
the defendant had an interest In the subject- 
matter of tho communication and that the person 
to whom it was made had some duty to perform 
in the matter cannot ho claimed In respect of 
such statements unless they fall within the excep- 
tions to t 409 of the Indian PcnoJ Code, fisaur al 
• Bit * ba ScsDAw Dim (1910) 13 C. W. N. 803 


— i . Defamatory words 
polvn 5y a party is the course of a tsdieial proceed- 

ng. if abrotuiely pnnleeeJ — S 499, Penal Codr, 
rtrtdion T and ff. effect of — Distinction between 
ecu a*d criminal cases for ds/anahoiv—Enyhck 
aw rule of abodite jmulrgr, if fa be folloicej— 
Iwliartio* lelircd irifnessss usd parlies to a 

ml proceeding. ^ As to tbe appicai.cn of the rufo 
.1 absolute privilege iu I oghsh law to words 
pok.-n by a party in He ordir.orj coorw of any 
roc ceding before any Court or tribunal rwrgnued 
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874, £ 


See Tiunsiih ( 


18 C. W N. 1335 
'anreittY Act (IV 
1000), a 130 LLB 37 Bom. 193 
money payable under Ptduy cj 


Left Insurance - — Monty pnynUe 
money forme jvirl o/ eitate cl euuurta ana is rrtorrr 
able by lit vepreeenh ilivee Where the assured 
does not, tn his life time creata any trust in respect 
ot the money psytble under a policy o( Idle 
Insurance tor the benefit ot his wife and children 
bqcU monev. In case* where the provuioua of tlio 
Married Woman's Proper It Act do not apply, 
forms part or his estate and it recoverable by hia 
legal representatives The contract between 
the Company and the assured gives no right of 
action to the beneficiaries named Where the 
Company refuses payment on the death of the 
assured, the legal representatives and not the 
beneficitty will be entitled to enforce the contract. 
The Company will 1 m bound to pay tha amoaot 
J? * P* fI ® n »hu hat obtained a Surrcssion ccrtl- 
fleate under a. 15 of the auereasion Certificate 

W tfiucTr’o F “^ ,Alt ■*'**''• 
turn, 1*492] ‘ Q 11 fir, referred to. Omcntal 
COVEMMtHT StfCRITY LlVl ASSURANCE. LTD, 
t Vastiddu Ammiiujo (1011) 

*• R- 35 Mad. 162 

lZ1^R r f"T E ^' Ct 0S r ° lte ' J '9'rteftX, nU,',n. 

P 7 m, “ Jy, ‘ d A policy bolder 
tn a Tate Insurance Company is not bound by any 
alterations in the rules made after the contract 
between himself and the company had 

by the rules of an Insurance Company to discon 
tinuo payment or premia after atlpofaled ~ r „d 
,0 » f *" that period, the policy d^ not 

»m“ aotaa'll'y “,7*7 " Ub, r * Ihe, 

1 L. R 43 Mai 333 


LIGHT AKD AIR— could 

— — — ■ — — Damajf /or se/rtapr 

raenl 0 / (Kill ami air — /n/sntfion, vicn 10 la 
gi anted. A mandatory injunction will be granlcd 
to remove an obstruction of an easement to light 
end air where the character of the obstruction 
is such that its consequence is to darken the 
plaiatifTa house' so aa to make it uncomfortable 
and in part ustlesa. la aucb a ease damages 
would not be an adequate remedy. Mcrntr 
XeiSH-vA Avtab r Somausoa MrMSAOAS. 
diuu (1913) . . I L. R. 36 Mad. U 

LIGHTERS OR BOATS. 



an agent of a Lite that effect, 

SEWS/fiS, 1 " “• <S5S?JS1S 

ss “ufu .Sis r; s.* - 

«ion on renewals. that .„i ” F . lo eommi* 

“■*>"* if. 

f«.a(Uwun9*sOse f5fj J , g; S 
(M3) 9 T LR. H3.0n 9 ™i sZ a 
« '■> MO. and Cent \l f, S o/ 

Empire of IwniA Lie* Asst. Rave a Go' Lin^e 
»"* OKI) i. L. R. 4* ij' 0 
LIFE INTEREST. 

iet Hisou Law— W m. 

ILK 40 Calc. Sfil 

UGHT AND AIR. 

See Easiest . J.LB M Calc 89 
L L. E 42 Calc. 48 


LIMITATION. 

Are Ahiabi Act (Bom Act V of 1878). 
sb. 32, 67 . . I- R 37 Bom. 101 

Set Account 1 , suit roa. 

. 1 . L. R. 40 Calc. 108 

Acoodsts . 26 C. W. N. 61 

See AnnraimuTiox^ ^ 49 It A. 238 
Srr Adysbsb ronwiosr ^ 

I L R 45 Bom. 661 
L l. R. 33 All 224, 229, 463 
L L. R. 33 Bom 227 
. I L. R. 44 Calc. 425 

See Auas ExuiY . , ... 

L L. R. 46 Calc. 52® 

See Amskdxd Lmtu PsTitT.Ct. N 

I. L. R. 42 Bom. 260 

See tuaaiiMEXT ... 

X. L. R. 43 Calc. LID 
See Asssouawr or Flaw ... 

I. L. R, 38 AIL 3<® 
See Affbals, Cmmiwai. ... 

I. L. R- 1 l< 8 h. SO 3 
Set Affeal to Peitf Oomnu 

I. L. R. 39 Calc. < 60 
See Assessment 1. L. R 43 Calc. 97* 
See Bsboal Tenaacv Act 1K35— 
ss CO and TO . 2 Pal. L. J* "4 
8 . Ill A . 1 * Pa' L. *• 73 

Sr 4 BavoAt. Regulation (NV of 1 T«I 
L L. R. 34 AIL 261 
Sre Bexoal Alluvion UeoCMTiO*. 

1823 . . 5 Fat. L. J- 8 m 

See Box or Costs . ... 

L L. B. 46 Calc 249 
L L. R. 48 Calc 817 
See Bombay Distsjc* Pouc* Act <Bo*„ 
IV or 1800), ss 03(h). 80(3) 

L L. B. 41 Bom. 737 
See Bosd . . L L. B. 43 AIL 38 

Set Cheque, fai-mbkt by . .... 

L L. R. 43 Calc. 1M3 
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LIMITATION — wnli 

Se» Crvrt. Procedure Code (Act XIV or 
1882)— 

8 43 I I E 33 All 214 

s 54 HOWS 8S2 

s. 230 I LB 37 Mad 188 

I X, R 22 All 136 
I L. R 34 AIL 38G 
63. 230 and 2 5 I L R 33 All 517 
a. 315 I L B 35 AH 419 

s. 3*>5.A I L. R 40 Calc 183 
See Crr l Procedure Coot 190s— 
a 47 0 XU x. 1 

I L K 40 AU. 12 
b 48 I L. R 40 All 198 

I L R 37 AH 638 
I L R 36 Bom 368 
L L B 34 AU 20 
s. 48. Son I 0 XXI 

I. L R. 35 Bom 103 
8. 43 Sen 111 LI R 42 AU 118 
a. 60 I L. U 33 AU 529 

8. 92 U B 10 Mad. 212 

a. 115 3 Pat I 3 376 

8. 1 2» U R 10 ill 1 

O 1 a0O3U 1 1 Pa L J 468 
O XXI- 

a. J L L. R 38 AIL 204 

s 53 I L R 40 AU 325 

I L R 41 AIL 623 

aa 84 SO and 02 

1 L. R. 35 All 65 
Btt. 07 is» 103 I L R 1 Laj, 57 
a X Tu- 
rn 4 I L R 39 AU. 551 

r. 7 I L n 2 L ik. 16 4 

J*. 8 I L R, 43 AIL 621 

o xxxin «. 5 

I LB 11 Mad. 620 

O XXXIV— 

rb. 4 6 and 10 1 L. R 41 AU 4“3 
r.5 1 L R 33 AU 21 

I L R 39 AU. 641 
L L. R 40 AIL 203 
R. O I L. R 40 AIL 553 

L L. R.41 All 581 

O XXXIX s. J 

LLB 43 AIL 383 
Sen II cls. 17 a n "O 

LLR 33 AU 85 
See Companies Ac* (VI or 1S8 )— 
s. 169 I L. R 33 AL 641 

1 L. R 35 AIL 177 
Set Comb ary I L B 00 AU 4X2 

See Contract I L. E 34 AU 429 

I L B. »9 Mad. 509 
Set Contract Act JS72 as. 1 9 asp 140. 

LLB 42 AIL “0 
Set Cocsr Pass 3 PaL Ll 111 


LIMITATION— ton U 

See Criminal Procedure Code (Act V 
or 1898) — ■ 

s 105 1 L. R, 42 Bom 281 

I L R 1 Lab 602 
s. 4 0 I L R 37 All 344 

See Decbeb I L R 40 Eom 604 
I L R 42 Bom “28 
I LB 14 Eom 227 140 
See Decree, As onmest of 

LLB 43 Calc 990 


Su Decree Nisi I L. R 39 Eom 1"5 


See Dekkan Aobicdltcrists ReueT 
Act — 

as 39 48 I LB 36 Bom 183 
a 43 I U 42 Bom 367 


See Ejectment ^cit in 

I L R 41 Mad 641 
Set Execution or Decree 

I t R 35 AU 1“8 
1. L R. SO AU. 482 
1 L R 37 AU 527 
I L R 39 AIL 193 
I L. R 40 AIL 211 
I L. R. >>8 AIL 288 
I L R 43 AU. 520 
1 Pat L J 359 
3 Fa L J 6"1 
See Exxcunox Proceed so* 

LLB 37 All. 618 
See Ex fabtr Decree 

I L B 39 Calc 505 
See Gcjbat TalcrDar a Act a 9E 
I L K 35 Lom. 321 
a 31 I LB 37 Bom 380 

See Hindu Law— Al Xxatioh 

I L R 40 Calc 969 
LLB 13 Calc 417 
See Hindu Law — Convars.on 

I L. R 33 AU 350 
See Hindo Law— Endowment 

L. R 46 L A 204 
See Hindu Law— Inker tarce. 

LLB 12 Calc. 384 
8 e II Sdu Law— J o vt Fa> lur P» o* 
rzBTr J t. R 38 AU. 128 

LLB 17 Calc. £“4 
Set Hindu Law— Hobtoaoe. 

LLB 42 Calc. 1068 
See Hindu Law— 21 *«-***«7 N*s. 

I L B 11 All 463 
I LB 43 Bom 563 
Set H *»v Law— S teer is ox 

1 L. B *8 AIL 117 
I L. U 1 Lab. 664 
S a Hibbard asd \\ u. 

LLB 37 Bom. 383 
See Idol LLB ^3 All “35 

L L. R. 36 Eom lo& 


VOL. II 
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LIMITATION— 

*« IsJT'cnos LLE 4i Calc 550 
St* If oltksct LLE « Calc. 721 


LOjirAnOEr-co-'U. 

S t Itro stRtTlOH Act III 
ss -2 (J) ' 


I LB 40 Had. 753 
21 a\V N 4 23.301 


[LRU Bom 508 
tee LlMlTArtoi Act (XV or 18 7) 

See Limit at oh Acr (IX or 1003)— 

Set Madras Laud Escsaic ivist Act 
(III or 10(b) I L It. 33 Mad. 671 
u 4 r 6 7 atd 14 

1. L. B. 33 Mad. "27 


See MahomedaT Law— (Wiho») 

L L R. 43 AU. 127 
Set Kaiiiiiiici Guit 

L L R 37 Calc. 671 
Sit MoMOkoa LLR 31 Calc. "90 
I LB 38 Calc 342 
LLB 34 AU 620 
I L. B 38 AU 92, 540 
I L. R 4) AU If7 
LLB 42 AIL 5"5 
LLE47 Calc 125 
I L 8 43 AIL 539 
Set Moaiuioa Decree 3 Pal L J 478 
Set Mott LLR 41 Mad. 121 

See Vtauosca 5 Pat L. J 359 

S «>t*f Laaa 

* LL B.48 Cate 832 

St t Aoeth Wester* Paon'cEE a*» 
OODB Mu* CITALITT Act (XV OF 

I8S3) a. 10 L L. R 35 AIL 303 
St* Tosataaio* 2 Pat L. J 2S0 

Set pBaAHitfABT Dtcazr. 

I LE.37 Bom 60 
Set Priscitai. **o Aczft 

I L. B 41 AIL 635 
LL B 43 Calc 213 

Set pRlSCiTAl. A ICO SCBETY 

LLB 44 Calc 878 

St* larrr Cocxcil— Leat* to Amu 
to LLR 39 Calc 510 

St* Probate IL141 Calc. 819 
St* Protizcial IztOETEfcT Act ml 
or loo')— 
tl. 22, M aki. « 

L L. E- 35 All 410 
a. 45 (4) L L. B. 33 AIL 733 

LLR 31 AIL 19a 
Set PaovixciAL Small Cacii Courts 
Act (VII or 1837) 

• *5 L L. R. 33 AIL 690 

Stt 1 uruo Di aide RacotEar Act 
*•10 14CWB 607 

St* Pczra* Cot art Act 1811 

L L. R. 1 Lab 245 
At IUcoaoorRionra 2 Pa! L. J 857 


See B TITOS 
See Sale 
St t Sales o 

Set Sanction t 


LLR 43 Calc 903 
LLB 46 Calc. B'5 

T“l R*' 43 Calc 7“9 
I LR 44 Calc 412 
i Pros 


I LB 40 Calc. 23) 5S4 

Sit Second Appeal 

I L. R 2 Lah 2Z7 
See Srzcino Belize Act (I or 188 ) 
a 30 I L R 34 All 43 

St Ltcc ratios Certij cate At 15» > 
a 4 I L R 43 All 440 

Set Sorr L L R 45 Calc 934 

See Teaaseer I L E 40 Calc 259 

Ste Tra'seer ot Paomiif Act (IV or 
1882)— 

a. 82 A3D 100 L L. R 33 AU "08 
a. 60 l LR 31 Bom 510 

See Of rrro Trctirces Lakd Rivendi 
tor (III of 1001) t — 

L T 

Stl UffTED PTOV HO 

Act II or 1010 
a 320 I LB 42 AU 207 

Set Vetak L L R 37 Bom 81 

Set Warn* Lasds L. R 43 I A 303 

Set Withdrawal or Sun 

I LR 44 Bom. 636 

by adverts poiietsion— 

Se* Landlord asd Texakt 

I LR 41 Calc 683 

lor declaratory toil— 

Set BeO arBATiOM Act 1008. 

L L R. 2 Lab.. 5 

lor Scor'd APS al— 

Set Secoxo ATrtAL L L. R. 2 Lih 1 

ioitalment d teres — 

Set Limitation 'ct 1908 Sen 1 Aar 181 
I L. R B Lata 155 
anil between co majaware cl a 


Sts LsATtkT o* Act WW A»t WO 
m A*D m L L. R. 1 Lab 68 
— — question ol — 

St* II oh Coc«t Jlbisdictip* or 

L L. R. 29 Calc. 473 

recording adlnztment ot decree — 

Set Civil Pao cscaa Cidi I 4R O 
\X1 « 2 L L. R. 15 Bom 81 
■■ respecting claim for real— 

See Masiu Eetate* Levn Act (t or 
1003) 1 L. n. 37 Mad. 619 
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LIMITATION— eonld. 

sail to set aside compromise by 

guardian — 

• See Ctra. Peoceoup.s Cods O XXII 
b 7 . . LLB.2 Lab. 164 

None tor recording payment of 

decree — 

See Civil Etocbdorb Cod* 1908 
0. XXI n 2 . I. L. B. 45 Born. 91 

« ' ■ Suit to recover excess paid lor 

redemption — 

See Limitation Act 1903 \rt 63 

I. L. R. 2 Lab. 310 
«■ ' ' ■ Sait to recover money under an 

award — 

See Limitation Act 1903 Aw 120 

I. L R 2 Lab 320 
- tenant claiming advene pr03scssion 

against landlord — 

See Landlord and Tenant. 

I. L. R. 45 Bom. 503 


whether suspended by arbitration — 

See Goabdian and Wards Act 1890. 

6 Pat. L. J. 273 

whether tune can be extended or 

ground not thewa in plaint— 

See Civil Fbocsduse Act 1908, O 

VII a. 0 I. L. R. 2 Lah. 13 


• whether plea ol— can be raised at 

trial tor first time — 

See Bombay Laud Rbvsvck Con* 1879 
ss. G8 and 79 t L. R. 45 Bom. 920 

1. — Endowment — Advent possession 

— Dispute between senior and junior chelas at to 
succession to Hindu math* — Ekrarnama allotting one 
math to ten tor chela in perpetuity and the other to 
junior chela at adhikan — Suit instituted within 
twelve years from senior chela's death, but 27 years 
from date of tkramama — Hindu Law The tnohaut 
of the tomple of a Hindu idol who was in posses 
Sion ot two maths, ono st Bhadrak and the other 
st Bibiaxrai, died leaving two chelae, or disciples, 
between whom a controversy arose as to the 
right of succession to tho maths and tho property 
annexed to them. The dispute was settled by an 
arrangement embodied in an ttrarnatna, dated 
3rd of November 1874, executed by the senior 
chela m favour of the junior chela, by which the 
tenth at Bhadrak vsi allotted in perpetuity to 
tho senior chela and his successors, while the math 
at Bibisaral and tho properties annexed to It 
were allotted to the junior chela (described therein 
as an adhiLnn) and his successors for the purposes 
connected with his math, subject to sn annual 

E xyment of Rs 15 towards the expenses of the 
hadrak math. Loss thin twelve years after 
the death of the senior cMa, but considerably 
more than that poriod after the date of Ihoelrnnw- 
ma, tho appellant, the successor of tho senior 
chela, brought a suit » gainst the junior chela to 
recover possession of the properties annexed to 
tho Bibisaral math, on the allegation that they 
were dehuder property dedicated to the worst ip 
and service of the plaintiff's idol, and held by the 
respondent (representing tho Junior chela) as an 
odhtkart in charge of the llihiairai math and 


LIMITATION— ton td 

asserting it to be a math subordinate to the Bhad- 


—Htll (affirming tho decision of tho 
High Court), that the property dealt with by the 
cXrarnama was, prior to its date, to ba regarded 
as vested not in tho mobant, bnt m the idol, tho 
mohant being only its representative and manager, 
and consequently that from tbe date of tho ekrar- 
nama the possession of tho junior cl da, by virtue 
of its terms was adverse to the right of the idol, 
and of the senior chda as representing that idol 
and that the suit was barred by limitation Damo 
dab Dab o Lakhav Das (1910) 

I L R. 37 Calc. 885 


2. Adverso possession against 

Crown — Party relying on title by aditree posses 
sion against Crown must prove suty years’ adverse 
possession — Burden of proof shifted on Crown by 
proof of adverse possession for shorter period A 
party who rests his titlo on possession adverso to 
the Crown must prove such po«8cssion for sixty 


years Secretary of State for India v l'i ra Rayan, 
I L R 9 3fa<t 175, explained Where lands have 
been notified as a reserved forest under the Madras 
Forest Act, a claimant desirous of establishing 
his title against tho Crown by adverse possession 
must prove adver e possession for sixty years 
before tbe notification \t here adverse possess on 
for a shorter period is proved, it lies on Govern 
meat to show that it has a subsisting title, by 
showing that such possession commenced within 
sixty years before such date In tin* part of 
Tndia, it is * well established rule of common 
law that wa6te land, not being the property of 
an individual or community, belongs to Govern 
meat Islands formed within 3 miles of tho 
mainland vest in the Crown. CuelikaM Rama 
Rav v Secretary or Statb ran India (1009) 
L L R. 23 Mad. 1 


2 (o> - 


a debt in his schedule snowing that debt to a person 
named and has signed (ho Schedule itbat -is » 
sufficient acknowledgment under s 10 of tbe 
Limitation Act to extend the period of {■“‘‘ation 
CuOaiY SURiaOPAL Chira-jilal v PUANAML 

Giiasibam I L. U. 35 Bom. 383 


2(6) - 


- Coart I ot Wards.— Act, 1879, 
am any oxpre*s power authorising 


Rut 


the Court to excuto Promissory N ot. 
tb* re can be no doubt on the authorities that tho 
Court has power to gjvoan atlroowIodR meut *0 as 
to give anew period of limitation. Rasbuebabt 
Lal Mandab c An xnd Ram _ 


I. L. R. 43 Calc. 211 
3. Adverse pottesslon— 

tanL-Settm, up hostile Idle la the , *»•>£*■• '/ '*« 
possession ot * tame w 


s banka bv establish 
wenHrjdAini'iii’. iamimWn Llm th ireto and in 

d«*lKd”l^tKnV »»• 

the settle men t proceeding*, claimed tie tank as 
rent free without any reference ‘o any 
and tie plaintiff* a agent denied the claim Held, 
that, iraatnucb »' * ’• »- * «■ 


tnai Btwiuv, „„ - w .„ r ,.e hostile right » 
claimed by Urn defendant to the knowledge of tbe 
pLinliff, and aa no suit was brought until more 
U 2 
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IilSaXATIOH— coiiii 

the l nut acid Lj« right to take slept becomes 
lima barred, tbo rig' ta of oilier Joint trustees, 
even (bough minor#, bocoino Juno barred. Taira, 
•a ana? a Pn.t.Ai r, IUTsasaBaraTiiJ Piim (1010) 
L L. R. 34 Mad. 2S4 

10. Execution of Joint decree— 

Decree set aside at against on* c f several joi ntjudg- 
merit-debtors against trboifi ti had been ex parte — 
Decree passed ntiqinli; <i?ai»rt lit exempted 
party — Civil Procedure Code. 1S82, 1 . 10 $ — Order 
on a former application whether ru judicata. A 
•decree for sale on a mortgage »m passed against 
several defendants jointly on (be 25tb August 
1900 sad made a Isolate on tba 21st December 
IDOL A* againat one. defendant, however, the 
decree van ex parte, and it was set aside as against 
f.cr on appeal on (he Ii(h Jfanh 1902. Subse- 
quently. a decree was passed on the merits against 
tbs defendant on the loth August 1002 and h r 
appeal >u dismissed by the High Coart on the 
1 tills November 11K>1 and as against her that 
decree was made absoluto on Ihs 27lh November 
1005, All application lor execution was made 
against aU the defendants on the 2lst Dccernler 
190=, based an the decrees of the 2=th August 

1900, the l=th August 1902, the lGlh November 

1901, Uio 21st December 1901 and the 27lh 

yorember 100=. 7ha defendants filed an objec- 
tion to the application on the 7th February 1000 
alleging thst they were no parties to the decrees of 
the Ifith August 1002 and the 27th November 
1905, and that, asto the do< rcea of the 25th August 
1900 and the 21st December 1901. they were tiro* 
barred. Held (affirming the decision of the llifh 
Court}, that the decreej of the 25th August IW)0 
and tba lClh November 1904 were steps n 
granting tba plaintiff the relief to whuh be was 
entitled. The Utter decree supplemented and 
rotsplcled the former, and for tbo first time justi 
ted the plaintiff in apply uig for (he joint execution 
of tba decree. Time under the Limitation Act 
(AV of 1577} began to run from Ihs date of ihs 
latter decree, or rather front the ilato it was made 
absolute— tbo 27ib November 1903, and conse- 
quently the app icslion was not barrel Hell 
also that the plaintiff aaa not estopped in tbo 
present proceedings by lbs order of the 27th 
November 1093, d'emwumg h s lamer applica- 
tion for execution of tbo 15ih February 1903. 
which was tinsmi on the deereo of tb> 15(h August 
1003 alone; whereas Ihs present application was 
1 tv—*l on ths joint eject ol tba tao orders abaolut* 
«t the 21»t Dccemlcr 1901 and tie 27th 
Kotrisirr t905 whUh wtre in effect one decree 
ol lh» latter date. Tbo applications therefor® 
were different and the lorm-r did not operate as 
a r<* judicata. * Asarsq Jftsaix r Grat-t banal 
(1911) . . . . I. L. XL 23 AIL 234 

12. - — ... — jail by an aarlioa pore baser 

to recover the pJrchcse-KC.arj — from a pirei 

*ie aliixkti money is iipwl is t’«ii as reyre- 
fe etief lit turpi** tale Jeocndt 2* (urging to lit 
in/jBistfiilv— liailsJic* Jet (Jl 1 rf 247,}, 
ZeX. It. Art 123. Limitation BHriicabU to a 
sort brought by so auction purrharer to recover 
a certain sac of money from sum who had. aftet 
ths safe sad ths deposit of tsener m Court, 
ate* bed that *«« la teecalxtt el 1 1 Jeenv 
agamat the judgment-debtor, a* n-ptfscikllstf the 
surplus sals-j coo«*i* Ulungmg in lb* urig-mal 
judgment -dr U"r after tatulectKn of the decrew 
. .rUaired sgamsl >S>> debtor by the licit* h-Lhr. 


LIMIT ATI0 N — cos Id. 

is that provided by Art. 120, Sch II, of the 
Limitation Act (XV of 1577). Nift-anta v. Jinan 
Sahib, 1, L. It. 26 Mad. 361. tubed on. Uanenean 
Kamai v. Nan* mo* Manaur, 1. L. 27, 13 Calc, 
123, and Rain Kumar Si ‘ha r. Ham Qo..r Saha, 
/. L R. 37 Calc. 67, distinguished. AwUta Hi 
Baocni c. Joocsona Lai CitoWDSU'nv (1912) 

I. L. B. 40 Calc. 187 

12. Sait for Conspiracy to malf. 

Cionxlj prosecute— Con* pi racy at a tout* of action 
— Evidence Ad (t of lS7i\ u. 3, 111 i U. (jJ. 123 
— Standard of proof — Claim of privilege, whether 
adverse inference can be drawn from — Disclosure 
of tourcecf information by jnntrqed person, duty 
of Court rtgardi ng — Presumption a# fa po-Kwon 
of article found in common room of joint family 
duelling home — Arrest and Search — Professional 
conduct (f counsel — Counsel making charges of 
misconduct, power* of Court regarding — CousurPt 
instruction*, n o privilege at against Court — Pro . 
festional UijuiUt affeehrg counsel — Bar Council, 
resolutions of — Counsel accepting retainer when 
likely to be intrust — Counsel engaged in cate, pro- 
priety of appearing at witness — Advent inference 
where counsel nut called at witness— Inspection 
by counsel if bool produced by Witness during 
croti-eiaminetion — Reference to medical works 
by Court, without knowledge of parties — Tort. 
Per WooiiRoir* okd Cox*. JJ. On the question 
of the standard of nroof thora is bat one rule of 
evidence which in India applies to both civil an! 
criminal trials, and that is contained in the dcQni. 
tico of “ proved ” am) “ disproved ” in s. 3 of 
tho Evidence Act. The test In each is, would 
a prudent luan after considering tho matters 
before hJm (which vary with each case) deem (fce 
fact in issue proved or disproved T The Court 
can nev*r U> bound by any rule but that which, 
comm? from itself dictates a conscientious and 
predial exercise of lta judgment There is s 
presumption sgainst crime and misconduct, and 
tho more heinous and improbable a ertme Is, (Is 
greater is the force of the evidence required to 
ovrrcon.o such presumption Tbo English rule In 
these waiter* does noc, as such, a Mil/ ra 2nd *. 
Jarat human /loin v Ihssessur Itvtt, 1. L. R 
23 Calc. 215, explained. Where * document Is 
privileged from pr-duct ion, no adverse inference 
ran lie drawn from its non pr -duclion. This 
rulo apiJics a* regards the party claiming privilege, 
auJ • fi-rUoti it *1 pile* where the privilege Is 
claimed by a third parly Although a 123 of t),« 
Evidence Act do,* pot In eijreM terra* prohibit 
a witness, if be l® wdlirg, from ssymg wtcora bo 
gut hi* information, the protection afforded by 
that wclio-i dove not depend tja.0 a claim of 
privilege being irailc, but it 1# t(o duty of tbs 
Court, spirt from objccttcsi taken, to delude tu b 
rvidrnre. A JisUtn, where ;>n«iV-gw IS elaioad, 
no a-lrtrvs tnismice can 1* drawn tberetrou. 
Wlrere article* «r* fount in • part el a koass to 
which ssvnsl Jartoo* livlrg U> lb* loiua bar* 
ace ess. tocb aa a taufalkasa, llerw is uo pmump. 
liuti that tlicv are m the poawtsaioo « CTOIred cf 
any jejWss other than lb* u»J or bead cf the 
bowsa. Hwipnst r. 6sngim Dili, I. t~ 1 7 

13 All. It). spiirovreL fiiailt, : It la ImmaUrtal 
>a an scIkO lor laeheu*.* srrrrl, under »LsJ 
section of aa Atl on arrest >» utsda, if in fact tL* 
circumstance* or* Such that tbs Aft jutlil-ed 
arre-t ; acd a [ersoa malin^ a sufcii is aatitl+i 
to call >e aul any ststbls wb«lt JusUhcs ! is ><luai. 
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LIMITATION— cor.id. 

14. Adverse possession — T Ulc — 

Bombay Regulation. 1 of 1SJ7,* l— Hale cf positne 
Inuf—Uvtaai.tm Art (\M (/ 1SS9), - Z—Litnila 
tiot Ad {/A of 1S7J) 4 2—Rtpealef 4 I of Bombay 
Rtg’dutum V of l$ a 7 — Effect of repeal — t onelrue 
lion cf slat-iic — Rule of poatne Itxo not affcded 
by law of limitation — hi fairmci t of tallage f< r lie 
purpose of prrfor King A or pur Mai tydarii — 1 rvstce 
— theaatian bj trustee — Admit yoieCi i on by 
alienee In 10TS a village nit git CD In mom 
to the then iSiratui of tho Uttaradhi Mntfa for the 
purjxisr^ of meeting the c\ pen tea of A religions 
serv ico tailed the karpur Mangalarti at tho temple 
of the Math A successor of the htiami gave 
away tho pillage in gift (t e. at krtsfinarpano) 
to tho defendants’ predecessor in titlo who went 
into possession an proprietors At first they pal i 
judi on the land at the rate of Its. 20 per yea>-; 
but after 1840 this payment »m stopped The 
defendants continued to hold the village at l>efore 
In 1911, tho present tvami of Lhe math sued to 
obtain a declaration that the Tillage belonged 
to him and to recover its possession from the 
defendants. The plea of tho defendant* was that 
tho tint was barred by limitation Held, that 
inasmuch as the original grant rested the legal 
property in llie Swumt and tho equitable estate 
in tho Juridical person, the idol, the original 
grantee took as a trustee and his successors held 
by the *amo title //artloon r Erfiliw, [1001] 
A . 0. IIS, 121, followed Held, further, that since 
the defendant* went into poecr-ssum of the village 
In IH30, their title ripened 1SGQ into Ownership 
under the provisions of a 1 ol the Bombay Regula 
Uuon V of 1827. Held, also, that the operation 
of « 1 of the Domlay Regulation V of 1827 was 
not affected by tho enactment ol s. 2 of the Urol 
tatton Act (XIV of 165*1) firet, because tbe Act 
did not come into forto till (he 1st danuanr 1S< 2 , 
and, secondly, because >t being • statute ol limits 
tion did not affect a. I of the bom Lay Regulation 
V of 1827, which was an enactment of positive 
proscription tsitarum 1 asudep r kbandtrap 

IS.dLrc’kM, l U It 1 Bam dSG, and llanbhat 
JgniMei r. Hi Ccllutcr of Buna, J Jr. S l Horn. 
592, followed Mhoro a later Act of Legislature 
(luce not l urport or affect to supersede an earlier 
Act, the Court will endeavour to read tho two 
cnactim.il la ingcjicr and to avoid eonDict if 
possible. lUhUACHJBYA c. HaSaciiarta (1012) 
* V T. R fl7 Rnm. 2.71 


LIMITATION — conti. 

a period of sixty years for redemption, and Hal 
more than that time bad elapsed since tho ditj 
of tho mortgage The respondent*, howewr, 
put in evidence documents signed by tho rnort- 
gagtea by which they contended tbo period rf 
limitation hid been extended Held (affirming 
the decision of the High Court), tLat an entry 
in a receipt book relating to tbe payment on Sth 
June 1843 of the fixed allowance from tho treasury 
in respect of the year end ng Jst May 1847, was 
an otknowlcdgment ondir tho Indian Act of 
Limitation (XIV of 1850. s 1 el 15 Act IX of 
1871, s 20. and Act XV of 1977, s 111) made 
within the period of limitation, and sufTc'cnt 
fo prevent tho suit from being f erred Tho 
rights of the mortgagees wore then vested in 
somewhat unequal shares in two persona named 
in the receipt, whose names had in the ordinary 
course been entered in tho Collectors books at 
mortgagees under the mortgage in sun, as being 
entitled to tbo payment of the annual allowance 
into which tho original rights had been lOmmuted 
Tbe entry in the book of tho Government agent 
entrusted with tbe payment slated that It was 
made to the two persons named The amounts 
of tho shares of each of them was set against 
their names, and against those shares the mort- 
gagees had written their reejcctlvo names in 
acknowledgment of the receipt of thoir shares 
This acknowledgment created a new pencil of 
limitation from Slh June 1S43, and consequently 
tbe suit was not barred Tho appellants claimed 
to bo allowed interest on the redemption money 
for the period between tbo date of suit and (ho 
actual date of redemption Admittedly tbo redo 
ol damdi pat applied, and therefore the amount 
of arrears of interest to be sdlowcd was limited 
to an amount equal to the capital sum Tl o 
District Judge gave no interest Irom tho date of 
suit There was nothing to show that ho had 
done ao by an oversight or mistake Tho High 
Court treated the matter as If the District Judge 
bad exercised bis discretion and bad dccbiiid 
to give interest, and they thought that H had not 
tern an unreasonable exercise of his discrete j , 
ho application was ever tuajo to the District 
Judge to amend his alleged omission to glyo 
interest, and their Lordship* agreed with tho 
High Court dec’s on and the grounds on which it 
Tasted lltltALAI, ll UllALAL t NxBSILAI. ClIAll K 

snt j has (1913) . L L. K. 37 Boca. 228 


15.-—-—— Redemption of mortgage 18 Salt filed Alter limitation fa 

mods in 7795 — del Ark o) ISiJ * 2. d la, wrong Court — Return for press shilton la pro/cr 
and » 4— Art I A of tsrl, • 20, and tseb ll. Art. Court— Bar </ I. p.i folios is spile cf LtmUahei, 

1 15 — Art A V of mi, « 19, usd Sei 11. Art del (XV o] I8J7), a. If II a plsml i* returned 

HS—AclnoicUdginenlei/ hill — I.ceti ji Ly mirlgajert for J mentation to the preptrt curt on the ground 
— Intend eyttr date of suit — Dumdupat— Ihnrtieon of al score of jur-odicUon in tho Court to wllth 

us to award or nut of intend — Ana mid iterate xl was or gtcally } resented, tho suit when ] narlittd 

I ,J di.tr eh an ni4 interfered ir«A. A suit was to tho new Court is » ntw suit, and cannot be 
brought, by the pftJreefflurs-.a title of the re»- regarded as a continuation of tl a bifructlKm# 
pomuuia, tor redemption of a mortgage, dated suit in the wrong Court. Tbs I* lhe_LasU of s. 

4ih November 1'liJ, in favour of the predevP-Kira 14 of the Limitation Act (XV of 1877). II rare 

in title ot the appellant!. The dvtd mortgaged U tho suit w l cn orig rally filed in tho wrong Court 

with possession a certain ifii i pn ebutur and would have hern orvlmardy barred 1 J lunitartiui 

certainpusttda land* ailuate In the d sUict of as by 1 *tcg Larred during tho holidays ol flat 
Rioach. aud alter that district finally eau< voder Court, alter which alcre It Wee fled, the si it 

Jlru.ll, rule the <Lsui(|irs dartur was commuted when fined *n the new Court must I* Irk] to l-o 

mho a fixed money allowance payable Ire® the barred in spJlo tl t 14 of lbs LiniUlHin Alt. 
treasury since Watch »* lUeaieut the api*»lants jUeAufin Tfotiihia v Ba!U}eri,puJ Btllat.SI Mud. 
li*d tecoivod that allow anew in lieu of tho acwtsrirv L. J. IIM.0 followed, TalurooJten ilolimned 
Ant ur. The del cote waa that tli« suit was Lencd i'Ann Choc dry r kumnl-oz thewdry, 3 11. R 
by tho Indian 8ta*ut«oI Lmiitat>on whiebprctido Cr. JO, kijat C bandar Give v ,) «nf «xifi,a 
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LIMITATION— 

moot abolished the conciliation syslom with effect 
from tho 30th Mw 1313. Tho pluntit! filoi a 
•uit ti nr-ovar tho mn isy on tho 30tU Juno 1313 : 
an! ha diluted to exclude from tho oonol of 
limitation tha tiro* between tho 23th March an 1 
3Q»h May 1013 » //f’f that tho l?h tho olim'iff 
w»» not outU'ol to ilalaot tha ti no from 23th 
March to 33th May 1913, ho wa* entitle! to such 
extension of timo at might bo necossiry to givo 
bin * roasonsblo opportunity to enable him to 
hie tho suit la tunc. SiTVamuxanvr v Oovino 
(1014) . - . I. Ik R. 38 Boat. G53 

23. — - ■ ' ■ ItmUahon Aft 

(I\ of ISM), 0 i—K relation of limtS’trtific.alt 
of cone, lialor— Time Intel up is nhla 10107 CO'- 
abator** certificate — lhal /i*» bv Ooivra'iwnt <J 
lAe cotciitoiioi evitttn—Cloaing of the Court during 

■»a,iiio4 — Suit a lei on Ik* opeitof d >y «* tvl 
filed in hni—Celtkao A Intuit unde' Relief .lei 
(X ril of IST9). * IS. Tbe pliintuT afvwef 
mo icy on two bonis which b oca-no duo on tha 
2tlh February 1910 llo annllol for a conol 
lmtor's ocrtIQcato on tho 13tU February 1913 
and obtauiod it on tho 2Gth April 19H From 
tho 23th April to tho 8th Juno 1913 tho Coirt 
v»a* closed for tha Simmer Va-atlon In tho 
inawwhilo Government abolished tho con-ilia- 
tion ay gt ora with effect from tho 30th May 1913. 
Tho plaintiff filed tho present auit to recover 
the money on the 9th Jnno 19)1 and d timed 
to exclude tho timo taken up in the conciliation 
proceeding 1 licit, that tho suit, though filed 
on tho 91U Juno 1913 when the conciliation system 
was abolished, was substantially ono to which tho 
provision* ol Cb VI ol tho Uekkhan Agocol 
tunsts' Belief Act were applicable throughout 
tho period of limitation which expired dormer the 
vacation, and tho plaintiff was, therefore, cntitlod 
to deduct the period between hi* npnlicat ion and 
tho grant of the certificate Held algo, that 
assuming that a. 48 of tbo Rcklhan Agnenl 
tunsta, Relief Act did not apply, as tho plaintiff's 
suit would be ‘trimly in time up to a certain date 
during tbo yicalion, on which day ho could not 
filo it oa the Court was closod, lio could filo it on 
the re-opening of iho Court under a. 4 of the 
Limitation Act licit, further, that when the 
law had created a limitation, and tho party had 
boon disabled from conforming to that limitation 
without any default tn him and he had no romo ly 
over, the law would ordinarily even so him. Roe 
CltOHO JUgUXDiS V JICKtT-lOl Mwiom (191 tj 
L L. R. 38 Bom. C56 

23. Application out of time, 

entertained by Court — HMAouf alydioition of 
eptaehon 0 / limitation — Itemuon bj Ihrjh Co tH 
Where tho Court entertain* 1 an aooboattoa 
which on tho loco ol it ru tirac-biirod without 
a (indication of tho question ol limitation it anted 
with mntenol Irregularity m the exercise of its 
jurijdoUon, and tha High Court coild m such 
a cos* interfere in Tension, though it might not 
do so if tho Court had considered the question 
of limitation and decided it erroneously. Tana 
Sasals Gnosii v JlasinoDW (1915) 

* 19 C. W. ft. 970 

21 ■ Admission In a previous 

suit ol liability for a debt — Debt I aned ol the 
rj ale of adin ss'on — Vo eatovocl from pleading, 
tn. 0 nubieque*! tail — Pita of limitation, agreement 
QjcimJ or waiver of—Edoppel againtt an act 

f 


UMITATI 0 N — eon W, 

of Ike lejitlature — Difference between Ike EnglUh 
and the Indian la 0 — Lun tattoo Art {lei IS. of 
IMS) 0. 3. arte. 7i, 75, SO and 120 — Intlal nent 
bond — D' fault In pa/nt ol if vtslalinenll. tanning 
of — Tender hi Ifb'i' — R'f iml of occevlance by 
creditor, no d-/osfl— IFuurr. Tho plaintiff teles'® 1 
hta intorost in a certain business in favour of tha 
dof in lints for a consideration of Rx. 30 090. 
for whch the defondnU exec lie 1 to the plaintiff 
on the uno Jito (J2th December 1901) n pro. 
rnlssory note payable by monthly instalment* 
of Rs. 1.003, tho whole sum being recoverable 
in the ovont of three successive deranlls After 
sixteen instalments were paid, tho plaintiff refused 
to receive further Instalments tonierel by tho 
defendant* but brought a suit In A igusk 1903 
to set aside tho release deed on the groan { that 
it h\i been obtained by fraul The snit was 
dismissal, and, on appeal, this dismissal was 
confirmed on J9th January 1910. In tbo AdocI 
lato Court an oral application was made on behalf 
of tho plaintiff that a decree might lie passed 
iu that ant for the amount of tha balance of the 
instalment*. The defendants state 1 In the Court 
of Appeal that they were alwavs ready an! willing 
to pay the amount but plea lod that no decree 
would be passed in that suit for the amount and 
tbo Appcllato Co irt refused to pass a decree for 
tbe same. Tbo plain’ iff then made a demand 
on tho defendants on 23th January 1910 for tbe 
balance of the instalments duo on tho promissory 
note and on refusal by tbe dofendan’s brought 'bo 
present suit. The dden lints plead* 1 tho bar of 
limitation The Trial Judge held that the defen 
daats who had alraittod their liability for the 
amount In resisting the plaintiff’s implication 
in the previous suit worn estopped (though not 
under * US of tho tn Ban Evidence Act ) on general 
principles of law and equity from pleading that 
the suit for the amount of the instalments was 
barred by limitation The defendants appealed 
Held (on appeal) that tho defendants were not 
estopped from pleading that the suit was barred 
by limitation Itangowo Aj>»a Ran v Verm.mho 
A p/ a Raw, I L R 10 Had. IIS, KMra Mahan 
Ckatlrryt v Stokim Chandra Dai 17 C 1 7 If 
518, referred to 1-ihvhola Yorker v Vania 
Cbormr, I UR ?S Had .55. and Da l 'folk Ram 
OoenLa v Utm Cylinder /Jn*r, 10 C IF. V. 959, 
dieting ushei. J/shunun ‘1 Zahoor Ah Khan v 
Zlutuinil Tkaloaranee Ritln Kncr, 11 Moo. I. 4 
iCS, explained. There can be no estoonel against 
an art of the legislature. Jaqaihaodha laha v 
Radfmtnihna Pal (UR IS Cole. 329 an d Abdul 
Jin r. Kialh‘1 Mail cl, l. L R 38 Cole. 512, 
referred to Under the In \ian law parties cannot 
waive or contract themselves oit of the law of 
limitation Art 75 of the soeonl schedule of the 
Limitation Act (Act IX of 1904) U not aoplicaW* 
to the oa-so because there was no default witbm 
tha meaning of tha article on the oart of tbs 
defendants in the payment of tbe instalment# but 
there was only a relabel an the part of tho plaintiff 
to receive the instalments tendered by the defen 
dants. Art 74 of the Limitation Act, and not 
art 120 wa* applicable to the ease and accordingly 
tho suit as to nine out of the fourteen instalments 
was birred by limitation Differenco between 
tho Rnglish and the Indian law ns to the plea of 
limitation pointed out Per White C J.~ 
Assuming there was default, the plaintiff waived 
the benefit of the provision when lie repudiated 
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LIMITATION — coutd 

mean Gij of Art IS3 of fech I of tbs Lnr.ilat :o n 
Act (I\ of lJOb), and is there fore Lame! if nob 
made within the period prescribed by that Artie e 

MoftNA Lai, PaEKaCK V “jAEAT (.HUSDf.B MuK£EJ( 

(19 MJ . . I. L K. H Calc. 776 

30. Registration Act— (XVI of 

llioa}, s. 77 — 1 forty auys u;itr jassug of deent, 
under — Coi ipulahon of, for the purpose of II at 
section — Cud Procedure Code (Ad V of UOb), 

0 Af, r 7 For tbo j urpoeea of s 77 of iho 

Registration Act (XVI of IUUS) the period of 
thirty days within which e> document has to be 
presented for registration after the passing of a 
decree of Court directing its registration, is to be 
reckoned not from tbo date the decree bears 
but from the time it was actually drawn up and 
signed by the Judge Per Cu&iaai It is duurablo 
that in decrees of tlus nature the Judge should 
put tbo date on which they are signed by him 
under O XX, t 7, Civil lroeedure Cods (Act \ 
of 1908) Mutuia Chetti i &cppaii bnnVAi 
(1913) . I. E. II. 38 Had. 291 

31. _______ Court of Wards — Competency 

of, to aclmmclcdge debt — bffet I o/ acknov-lcdgment 
o/ pre existing debt by the Court as regards limita- 
tion — Court of Hards Act (Peng IX o) 1879). 
s 18— Limitation Act (/X of 1908), t 19 The 
Court of \\ ards Act, 1879, does not contain any 
express power authorising the Court to execute 
promissory notes. But there ran bo no doubt on 
the authorities that the Court has power to giro 
an acknowledgment so as to give a new j cnod of 
limitation under a 10 of tbo Limitation Act. 
Sett ilaharum v Collector of Elauah, 1 L. R 
17 AH ISS, liam Char an Das v Gaya Prasad, 

1 I*. II 20 All 429, and kondamotalu Lmga 

Ileddi v Alien Sarvatayuda, I L. It 34 Mad 
291. applied. IUsnsotABY Lal AIamdab v 
Jlsavd Ham (1915) . LL.fi. 43 Calc 211 

32. — - ■ ■ — Executor — Accrual of riglt to 

sue — Testator domiciled abroad — Probats — Cap 
able of metitutiig suit' — Devolution of interest 
— «Suh«(ileiio» of plaintiff — btraits ktUhmei Is 
Ordinance A o 0 of 1596, ss 17, 22 — Straits Settle- 
ments Ordinance Ao 31 of 2907, ss 233, 190 
Straits Settlements Ordinance ho 0 of 1890(f), 
which deals with the limitation of suits, provides 
aa follows — s. 17, subs (/) ‘ When a person 
wbo would, if he were living, have a right to 
institute a suit or make an application, die* before 
the right accrues, the period of limitation shall 
be computed from the Lime when there is a legal 
representative of the deceased cal ‘bio of tael! 
tutlng or making such suit or aj plication ’ 
B 22 ' When, after the institution of a suit a 

new plaintiff or defendant is substituted or added 
the suit shall as regards him be deemed to have 
been Instituted when he was so mada a party 

, DM, (i) that the executor of a 

will capable of probata in the Straits Settlements 
14 ft legal representative capable of instituting a 
suit, within the meaning ol a. 17, sub s. (I), from 
the date of the testator’s death and not only from 
the dalo when be obtain* probate Qvtyre aa to 
an executor wbo renounces probates (u) that, 
according to the English l rattice (which is made 
a] piiLabfe in the Straits bettlrments in the absence 
ot any other J revision), the will of a testator 
domiciled in linuab India, or elsewhere outside 
the b traits Settlements, although not proved 
mthe place ol Iho teitator’a domicile, is capable 
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of probate In the Straits Settlements if (a) it i* 
valid according to the law of the testator’s place 
cf domicile, and (t) if there are assets of the tee tator 
in the Straits Settlements , (m) that s 22 contcm 
plates cises m which a suit is defective by reason 
of the right persons not 1 avmg been msdo parties, 
but not cases in which the suit was originally 
properly constituted but has become defective 
owing to ft devolution of interest , in tic latter 
circumstances a carrying on order should be made 
under s. 159 of the Civil Procedure Ordinance 
Xo. 31 of 1007 Meyaita Chewy v Scpbamahian 
Chewy . . . L R 43 I A. 113 

SO C. W. N 83 3 

33 Suspension ol causo of action 

— Limitation Act (W of lb 77), s 14 — In this 
appeal the r Lordships ot tie ludicial Commllteer 
aibimrd, on tl e question of limitation, the dec! 
sion of tlic High Court in the caso of Lalhan 
Chandra Sen v Madhusudan Sen, which is reported 
in I L It 35 Calc 209 Xhittauom Hassi it 
La k hay Cdakcra Sen (191C) 

I. L R 43 Calc. 66& 

34. — ■ ’ ValnaMo Consideration ’’and 

•' Transfer,”—!/ grant of permanent lease is — 
Suit to recover possession of property from lessee, 
if maiulainlle without making mortgagee of same 
property, party— Limitation Acts, (XV of 1877) 
s 10, Sch II. Art. 134 , and (IX of IMS), ss 10, 
30, Sth I, Art 134 In a suit by a shtbaii to 
recover possession of debulter property vested in 
the shelait in trust for the deity, which had been 
transferred more than 12 years before the mat! 
tution of the suit by the plaintilTa predecessor, 
in title, wbo bad granted a pufnt lease of the j ro 
perty for consideration of a considerable fixed 
annual rent, but without receipt of any bonus * — 
DM, that the suit waa barred by limitation under 
Art 134 ot Sch I of Act IX of 1008 Abhtram 
Goswam v Shyma Charon N untit, 1 L. D 
Cole 1003 , L R 26 1 A US Ishicar Shyam 
Chord Jiu v Ram Kanai Ghost, 1 L R 38 Calc • 
526 L R 3S l A 76, and Datnodar Das v 
Lalhan Das, I L It 37 Calc SS5 , L 11 37 I A 
147, distinguished DM, further, tl at tho rtsdI 
of the permanent lease in tlus case was a transfer 
for valuable consideration Corns v Misa, 

L X 10 Rich 153, followed Held, also, that 
no period of limitation waa prescribed tor i tut 
of the present nature under the Act of 1877, 
and therefore a. 30 of the Act of 1908 has no ap) 1> 
cation in this case. Where in this case the plaint 
ifl bad granted a valid usufructuary mortgage of 
the projarty in suit to a third person for a term 
which end not expire before the institution of t) e 
suit, it is not open to him to determine the leaao to 
the defendants, tho benefit of which had been 
expressly assigned by tho plaintiff to the mort 
caceo IIamkswab JIalia t bat Srj Jiu Tdakch 
( 1915) I.L.11 43 Calc. 34 

35 Advene possmlon — Claim Xj 

person to lands notifed by Ooitrnn cut a* reserved 
forest lands under Madras Forest Act (Mudras 
Act V of ISS2) — Onus of proof— Islands formed 
in led of sea at mouth of tidal navigable nut— 
right of the Ctovm to such Island e — Limitation 
Act (XV of 1S77). Arts 244 and 149— Light of 
apfeal—to Dtjh Couit fiom decision of LWrirf 
Court undtr Madras lot eel Act — Tight under 
general urmuions as to aj-ptels in Civf Proce- 
dure Code- In this appeal tbo question for deter. 



( 2*>l9 


DJOEST OP CASE3. 


( 2 K 0 J 


innTATIOS-^^ 

f 1 sw » io 

tE« Uo Jj i a d.tpuio JjL U ' J *f fM*rpon.U 

W as 


» L,.lli , ! rrl . ' Jth «w <WU of the nr 

Of Ml of tU u.> TL« (w'„ .T* ’» •’'* ri *« 
£ "3» '? l«T*rty of ialan.li ‘u 

M"r 1, >'"■ “> t~ 

-“Si’fc ££“~ "pSfl. SS25 

yenona bnn r>n* . ,„ .5* *1“* t K *W<«> u 

«vai£s£'S^Pi^SS 

w.— a- , S25!Sf2f 

iu» ejJ^ou n*dkj^&£rh£ , ‘? i JT 77* 

7 a L. Kiel. u 

w?eS?S 5 

h " £“* * *5 ",‘1 Act u • rI * , - n to umi* »t^b 

[^ ”.‘7’° ”7' a " J u react. el foreu l.-i , „„.• 

* r “ 7 ^ ->-1 U uuUe i„ t^rtT 
' of tb* QrJ rrwolan Cnli 111 .,.. ,_ 


LnUTATTOS — evali 

lia-UUon, f bo came of «f<a lac** anna -• 
on tfce daf* fc r pVati«’ir p*j e«a. C«**' 
T. *aJ«, ? / r . A «, uvi BeoUte-U'E'’ *• 
Cuff^, [fJSSj X CK in. UJIc-tfd. Tb* £*W* 
to contnbuto >t bun) on an roc*r tBXBf < rf '* 


* cor. Inin to 

*o« oo-drbfor’o payment *M 
J2 *'' J ’ wipul litbiTity Io iL* <ceB«i ft»“ 
■*'■* ot/i^r rfir/»*i lo f^- e an. Stlntvn.** Jvf 

r Coyda Atyar.I.L-n. 21 i!o.L XS. nef U2r**- 
A**ah 4 ji Sttrtt «. lUwrrai Jlt-erim HM 
LLE-Hai 13 


* --, . -.- — r Appeal— aduattJ:* *1*3 Cs-- 

«if7ea — Journal lhaeteitea — IKarUr* C-, pao-e-** 
I'jt rentm-Mdl/rJ Jlal* cf Pnxaim-JlcU*" 

, .*“. ,£— ■ Ex i* r,r c*&r~6*&*ut<ii** 4 '* 

laUrhcxMty Af^at—Uaatalera Ad (fi * 
VjOi\ t. I — Cml r, oadurt Cud* (I/r*f It «> 


« ice. SCI, 27/ Ttie Jnd^-.J djentv* r 
or *. 6 of (J* | n 2 ito LioiUliog Act. lf*W* ** 
*° »/ ;'»• alter lie rrtwrbtJ !<!'-•< ^ 
Uisjlolton tlrjxJd be (ltTr.fr,! if tie t/reV 

itfom'fj mill due ; oe la* 

eccep*4 by u *j>p]>coUon In p«J U.(i M 
reriew. nltboa^b n ode open a mutojira *** 
•A tie U-. .LooM be deemed >■ aAW to «1* 
‘ “ [eat TV* 


hocelire C*l» at, app^-auX |? 

r£a£TK ‘^TS" , ot 1,1 -'•^ •*■ JJ U 

l-._.v!.- I 7 to tlat eeect. 


p«»od illemf ft* frartlit] the lygetl 

•bore raj* briny one of r*i*«dor( 1*14 
by fof Eeoeb dfculott in India, and acted <* 
for many rear*, tin, WJ.L.J* »nJ not «’■»*«» 
*“* >•- m tfce ctnrrue of a jodxiai djerf 

t*oo a J»dr» fail* to apply a rale U<d don* lot ita 

ttmue. the App*a*t» Ccmt tkevld t..Ler rrrul 

tba rare, or ilatlf eacrci** tie diaartkte. Xb* 
r«nedy by rrruion * .m by a JI1 of «i* 
toOe tf C.U rnwlate. ISAS, elm a nt bat 
Lera or doted to abate, apjdra ebrtbrr I be aUta 
r>ent haa tern ordered and** a ICC. noa^arol 
eja>» tie draii cl tb* jJaintiO. or ooirr a 
coa*K|urnt open tba death of tba defendant. 
Aa order for abatement about! not La m»d* 
ex porta ami a it host notice to tba jJaittifl. 7L« 
tiUtaaiko of a new phlaliS or defendant for 
on* atas* of a amt. f» laoanre cion *• a|r*»l 
•• la M ultrlatihty order. U eCectiee for *J 
fetor* n are* of the » ml. Tati Itnaa »»« <*■ 
Keairt IU» (1P17I . t L B. O Calb W 

iz. a. <« lr A. £ 1 * 


T Boyallir*— f*w *«f^ 


rr "i p***”*' ‘ f-Awcd: 

A frf. d*^»tiouKnd. htnniiT 

aiaxn *o* In Ota r Ceiuji .,1 n»«. IUo 

lt "- 3 oio, . 

TT' , “ Loit lor conlnbsiios— /W/ •** aJr»rf «» ir t-Vee «f*r* me «<* eei. 

*' ^•'-"•—P'OertaSKm *t f r<r«d*«i | r u, fa It* fcarar fvrl" err fa f"~W- rf errrrf 

era oat*. yr»a»./ o/ /f^a c«Kl *r frr«y C««d-ro> of •«* 

bnee*— a »e * ' ' ■ .pArre « yaety i** ei.'aeef io r»a u a ybnafi/ * 


» yny.»e*/. fb* plaaaiuf and IL* < 


rf tb* « 


a a Mranjfr* ejoroud . 
a 1!*<3 foa th* total am. 
infer tiler rreefrlny ares 


fa U 


bolt la I>I I Iml lb* but* *a 

dir, nr!y •;*.«■< tbo lareef.t pi* 
iMrAdani Urtj ea/airratnl ( n i 
«•**. liter pyitf tb* ilfi/r* * 
Jiii tb* pUnt..! laiavUlr’r 
dabt be <onlr.bn -iva i 11*4. (. 


,t,3, th* prerreb 
i |d»# of 1-rmt*. 
»ejr.t it «arr> 
o*l Ibr debt 
that tb* r<*at 
err tniuioiMi* aeoa* «a jJa-alift lay. 
») tut tb* drfrn-lart ru b*f * 
la *fe * of tie tact fhol L* an r 

deer** ea tb* poauvl of Lea*. 


i ful) that tb* »*_i o 


*? leal T* * tart fur to* altar* da* 
•*trr*d law tl Mila^ lead * th tb* 
rafUtaidji Coat Art IIS of «. h. U U tb* Licit*. 
b<* Art. Il* 7 | *“fa* (CnpoutaiA fd breach 
tf • coolrxl to at.ienf preta-ffd " mod f»o- 
.►iai* a *.1 year*" |*rie-l <4 bi_,Ulaon. and no* 
Art. 110 fir “a *M fer »at*»r* of rr*t»" *a4 
faring naly lire* Jaar*. eu beii to to ajpli. 
• able. Thera ft a Las •’•liutaal uei'o iU 
in lb* lia^taU® A-i. In Ur -or U rr;i* 4 er*d 

aaeUsswnte and • aaerere* of alrcMeewi* ID III 

Imbaa Conti* in lu.-p-rt of U-le ILteryeeoatiNa <4 
— - tba Aeta. £%a* itana V lamia Aieob. fa b A 
.tr»l X# AZ. lit, Umirf frea. A leAnt tl if a* lb* 
-- reyalty Ire ura* let ui to *ry eat* lerrej tl- 


A Umd ty ascinf of lb* dote* 


I U W»u*af a a* 


( 2-21 ) 


DIGEST OF CASES. 


( 2522 ) 


LIMITATION — tonti. 

held nut to be open to the appellant to take, it 
not hiring been raised in either of the lower 
Courts, nor in the grounds of either the appeal 
to the High Court, or that to the Privy Council. 
One of the parties oa re/uwog to join as a plaintiff 
was made the second defendant and included in 
his defence a claim for a decree against his co- 
deiccdant which the first Court gave him sepsra 
tcly from the decree in. favour of the plaintiffs. 
The High Court on appeal altered the form of 
the decree by giving a decreo for the entire amount 
in favour of the plaintiffs, and declaring that 
for a named portion it was for their share, and 
as to the residue it was for the share of the second 
defendant. Tho second defendant did not appeal, 
hot the principal defendant by bis appeal brought 
the entire decree before the High Court, disputing 
it in Mo Held, that in the absence of any pro 
vision in the Civil Procedure Code or in any other 
enactment which showed cleartv that the High 
Court had no power to make the decree it had 
passed, and the whole decree being before it, 
the High Court had jurisdiction to make the decree 
which should have been made by the first Court. 
Tbicohdab Coovebji Bhoja v. Goftrati i Jin 
TttAKtiK (1916) . . L Xm R. 44 Calc. 769 

39, Suit to recover Land diluviated 

and re-formed In situ— -Dispossession — Advent 
possession — Continuation o/ possession c/ hind 
whilt diluviated — Definition i 3 oj Limitation 
Act — Continuous possession at ncctsnit oirmre 
when it cannot bt combined The appellants sued 
to recover Has possession of u 10 anna than 
With mesne profits in portions of certain mauruu 
wbub after being diluviated had reformed in «tiw 
The question was whether the laod so suit belonged 
to the plaintiffs’ nialial, or to the principal res 
WuxleaU* (defendants) rnahal The suit was 
brought on Clh September 1901 The Subordi- 
nate Julgc found in favour of the plaintiffs' title 
and that tho suit was not barred by 1 nutation 
It was common ground that tho period of limita- 
tion applicable was twelve years, tho main contest 
being as to whether Art 142 of Sch If of the 
Limitation Act, 1877, was applicable, or Art 144 
The High Court decided the case on limitation 
alone holding that the suit was barred by Art, 142 
Held, by tho Judicial Committee (upholding the 
decision of the first Court both on title and limits 
tioo), that there had not been down to September 
1892 any dispossession of the plaintiffs within the 
meaning of Art 142 An owner of land does not 
discontinue his possession of it wlulst it is dilu 
viatcd. Constructively it continues until he is 
dispossessed, and upon fie cessation at fie dis- 
possession before tho statutory period of limita- 
tion has elapsed, constructively it survives Leigh 
V Jacb, L. It. 5 Exrh D per Corrov, L J , 
followed It seemed to follow that there can be 
no continuance of adverse possession when the 
land is not capable of uso and enjoyment, *o 
long as *ucjj advene possession murt rest on da 
forte use and occupation Secretary of -Stale for 
India v A net acmes i Gupta, I. L It 2$ Calc. 
SIS , L, It 29 I A lOt, approved In the pre- 
sent esse beyond temporary vtbandi cultivation 
there »m nothing down to 1*92 to »bow an ex- 
clusion of the piaiQtifla by the Revenue authorities, 
whether the land cultivated Was (be same each 
year or not dm not aj j.car ; at ary rale it was 
annually submerged, and ll ere were no cutcm- 
stances to boh together various porUoni of ground 
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bo as to make the possession of a part, os if 
emerged, amount constructively to tho posses- 
sion of the whole 2/oAi*» Mohan Poy v Pro. 
viodo hath Roy, I L II 21 Calc 266, referred 
to. ho dispossession haring occurred {except 
possibly within twelve years of the commence, 
ment of the suit) Art 144 and not Art 142 wan 
the article applicable Whether or not m the- 
circumstances of the case conduct which was 
insufficient to evidence dispossession can be used 
to evidence adverse possession available io the- 
defendants, they failed on the ground that the 
period of time necessary to bring them under 
the protection of Art. 144 could not be made out 
unless to the period during which they were in 
possession there was added, out of the prior period 
when it is contended the Revenue authorities had 
possession, a number of years going back to 1892, 
and that could not bo done in this case for the 
reason shown m the definition s 3, that the defen- 
dants did not dome their liability fo be sued 
" from or through ” the Revcnuo authorities 
in auy sense of the words They had in fact 
advanced a clann adverse (a those authorities, 
and had succeeded in it. Basjjita Kcuar Roy 
ii. Secestaby or State for Isdia (1017) 

I. L. n. 44 Calc. 85a 


40. — Payments towards debt — 

Court, if it can find out whether it t* for principal 
or intcrut— Imitation Act {IX of ISOS), » 20 
Whero ps\ meets are made towards a debt, bub 
there is nothing to show whether they had been 
made in respect of pi rncipal or interest, the Court 
■« entitled to find out on the evident e for what 
purpose the jiaymcnta were made Hem Of ax dm. 
lflSWAS V PORKA CnAVDRA JllIKJIXBJr (1010) 

L L R. 44 Calc. 567 

41. Attachment w execution— 

Claim proceeding — Claim rejected for default at t 
Without nvrttigalton — bvbsrgvcnt title emt — 

Limitation Act (IX of ISOS), Sch 1, Alt II— 
Cl Lit Procedure Coda (Act V of ISOS), O XX I, 
rr SS and 03 Where a claim I* prilcrml under 
O XM, r '>S of (he Civil Rroicdure Code And sit 
order is passed til) cr allowing or rejecting, the 
party againrt whom tho order i» nisdc, msj, 
irrevpcctn c of whether any uvrcallgalicn took 
place or not, bring a suit in the language of 0 XXI, 
r C3, "to establish tie right which ho claim* to 
the projieriy in depute" fr in the language ot 
Art. 11 of beb I of the Limitation Act, 1008, “to 
establish the right which he claims (o tho pro- 
perty comprised in the order, ’ and tho suit must 
bo brought wnlhln the > ear Allowed bv Art II 
Saedknrt J al r Audi la Pen had, 1 L it 15 Cole 
521 . L 11 15 I A 123, Jiegul Aiifoir hi anon 
X Ainlda Ret i, JSC if..V SS2, and Umocharan 
ChalUrjrt x. Heron Aleyie -Dili, IS C. H A. 170, 
nlrntfl to. A crust rain Chili v l ijurjata 
Acinar. 27 1*J Com 91/. and few* naans 1'iUe.t 
x. Sums Annual, 31 Mad. L J. 247, •['proved 
Xaoxvmu Lal Chowdijcrt r Rani Hucbax 
Da* (1918) . . I, L. B. 43 Calc. *£S 

42. • ■■ — Bengal Tenancy Act, 18S5— * 
u 19/ U, I SI A— Scope of , 10/ a— Limitation 
gntming «si J» under t lOtll — Lehefe tmlndt • 
JO/ll tuf wtliia pretua to /. J/IA. a 10411 Of 
the Zfaff*) Tenancy Act rely rtfers to suit* by a 

K rsen aggrirvid ty an entry of rrnt nil ltd in a, 
ttKirent Rent X’tH j-irjijiu under t* 104F 
to 104U or Ly an on.i»icn ip aelilc sorb a r«n» 
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LIMITATION— contcf 

and bis widow, successfully applied for mutation 
of nan eg in respect of property uf which she was 
*n possession, alleging that bIio was owner of it 
as heir to her husband s separate property , 
sulreqoently si o put forward the same claim 
in unlten statements in suits alio also made 
a gift of part of the property to religious uses 
Had, that the abovemantioncd acts were publie 
assertions by the widow of a right to exclusive 
possession and ownership, ami made her posses 
sion ad\ erse within Sch II, Art 14f of the Indian 
Limitation Act, 1377 Cbaudhei Satgob 
1*jus io ti Kjsuobb Lai. (10101 

L. B. 48 I A 197 

48. — - Advene posses 

sion — (lift — Unregistered. Document — Enitnce — 

Ouster — Subsequent Joint Ownership — Transfer 
of Property An (IV of 1832), s 183 — LtmUnlton 
Act (IX of 190$), 8th /, Art Ui (l) A peti 
tion by which the petitioners recited that they 
had made a gilt of two villages and prayed 
that the villages might be transferred into the 
name of the donee is admissible as cx idence 
that the subsequent receipt of tha renta by the 
donee was in the character of owner of the pro 
porty so as to make her poisession advoree to 
that of the petitioners, although by reason of tho 
Transfer of Property Act, ISS2, s 123, and tho 
Iniian Evidence Act, 1872, a 01, the petition 
is not admissible to prove a gilt, (u) Where 
a person has had sieh possession of land as to 
amount to an oister ol the two owners, each being 
owner of a moiety, and before the expiration of 
the statitory period of limitation succoods to 
one moiety upon the death ol its owner, his posses 
sion continues to be a Ivorse to the owner of the 
other moiety, although he has become jointly 
interested with that other Quart whether 
the rule that the possession ol one of several 
joint tenants or tenants in common is not adverse 
to the others applies to joint sharers in a village 
who are not members ol a joint Hindu family 
Vabatoa Piu.1I V Jeevauatuamual (1318) 

L B. 48 L A 285 

49 Bengal Tenancy Act — « 

lOitl, cl (2) suit under — Limitation A'l (IX of 
1008) Parts II, III, u 3 to S5, 29 (1) (5 )— Civil 
Procedure Cods (Act V of ISOS), • SO A xosti 
tuled a suit under s 10111 of tl o Bengal Tenancy 
Act against the Secretary of State for India in 
Council Tho Utter pleaded limitation The 
Courts below overruled this plea on the ground 
that A was entitled under s 18, cl (2) of the 
Limitation Act to a deduction of two months 
in respect of notice which s. 80 of the Civil Pro- 
cedure Code, 100*. required. lie Id, that tho 
Bengal Tenancy Act being a Local Act, tho saving 
clause In a £9 (6) of tho Limitation Act applied, 
and 6 H, cl (2) thereof did not extend the lion 
talinn period of six months jirovided under s 
1WH of the Bengal Tenancy Act Secretary 
of Stats for India v Oaogadhar Honda, I L. It 
iS Cole. 9Z1, followed. Dropnii v Him Lai, 
l L. tl ’I iU, JOS, distinguished. llfUI, also 
that the provisions of Part III of the Limitation 
Act did affect periods of limitation prescribed in 
the Act itself uv s 3, which w»» tie first and 
enacting section in Part III Held, further, that 
the language of ■ 10411 of tl e Bengal Tenancy 
Act was not ambiguous and in interpreting the 
words of a positive onactn ent such as tha, soy 
suggestion of hardship was out of j lace Srtar- 


LIMITATION — contd 

TARY or State fob India t> Sara Nakaiv Uajra 


(1918) 


50. 


I L. B. 40 Cate. 199 


Part-payments in s-Uisfuc- 


tloa of Execution of dxcree— IKi/A.n three 
yean of dote of durte— Application tor execution 
nothin three years of such port pa merits if trifSi* 
lime— Limitation Art (IX of 19991 Sch I Art 
182 (5) Application for execution of decree 
within three /Lire of th9 data of part payments 
in s itisf action of the decree if tho part payments 
were within throe years of the date of the Iv'reo 
is within time within the meaning of Art. I S’ (5) 
of the first schodute of the T i mils' ton Act Ralhal 
Dos d/a umdar v Jogendra Vuvaiia Mn'nmdnr 
1(1 C L J i67, Lalhx \arain Qnnguli v Felamam 
Dm, 29 C L (1 131, and Rhatibannes-a Silt 
v S/inch i* Lai tl abater, SO C W K 27? referred 
to Jatvdiia Kumar Das v Oaoan Chandra 
Tal (1918) . I L. B 48 Calc 22 


51 - — — Execution of Joint d"C.« 

Decree set aside against o is of sn’ral joint debtors, 
if it givet a fresh starting point of limitation against 
others A joint ex parte decrco against several 


jndgmont debtors if set osido against only c 
of them, without notiro to others, will not give 
a freah starting point of limitation against others 
Khiaraji/lal v Daim I L It 32 Cole 298 L It 
32 I A 21, 8uresh Chunder IV um Choxedhry y 
Jugut Chunder Deb, I L R U Calc- 20i, and 
Hanuman Prasad v Muhammad Ieha , / T R. 
28 All 117, followed. MnlLarjun v Narhan 
r L R 25 Bom, 317 L It, 27 I A 216. Kali 
Prosunno Basil Roy v Lai ilohun Cuba Ray, 
I L R 25 Cede. 258 Amur Chandra Kundu, 
y Asad All Khan, I L R 32 Cole 001, Copal 
Chunder Manna v Cosain Das Rainy I I R 
25 Gate. 591, Abdul Khn/hr v Ahammad Shaitoa 
Raouthar, I L R 35 Mad. 81 0, Vyjianatha Aiyar 
v Rubramama Patter, I I R 36 Mad 10* and 
Ashfag Husain v Caun Sa ho,, I L R 31 AU 
261 L R. 31 I A 37 distinguished. Owirew 
Chandra Bor t, Aksub Chandra Sikuar (1018) 
II L. B 46 Calo. 25 


52. - 


- Acconnt suit — I imitati, 


a AU 


(IX of 1998), Sch. I, Art 7 —Civil Procedure 
Code (AU V of 1908), 0 VI r 17 , O XX III. 
r 1 leave under In a suit tor the recovery ol 
money alleged to bo due on accounts between 
the parties. Art 78 of the I imitation Act has 
no application Raman v Tntrai-an, I L. R 
7 Mad 392, distinguished W here a plaintiff 
sought to recover a sum of money upon certain 
allegations which were found untrue by the Trial 
Couit and on appeal tl o District Judge came 
to the same conclusion, bnt held that the plaintiff 
might be permitted to abandon his claim with 
liberty to institute a fresh suit under O XXITT, 
r I of the Civil Procedure Cole 1008 ; Held, 
that in such circumstances the order under r 1 
of O TXT 1 1 should not have been msde Where 
in second appeal tl e plaintiff, respondent applied 
tor leave to amend his plaint, lie object being 
to abandon tho claim deliberately put forward 
in the Trial Court and pors stonily reiterated ia 
the Appeal Court below Held, that such apjli 
cation could not l* entertained. Kohdasan V, 

Moh ini Rutrarard Gaswanu, IS C, L. J 527, 
referred to Pai ma Locvas Patau a Gmisa 
Chasdra Kit (1917) . I L. B 46 Calc. 168 

53. — Coart of Wards — limitation 

4 cl (7995), Sch. I, irU US. 1/1— Feints of dig. 



LIMITATION— 
gualtjud pnpnUor 
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by lapse of time. S 14 oi the Regulation 
authorises a suit against the za winds r lor the 
reversal of a sale under it, and provides that 
“ the purchaser shall be made a party in such 
a tut, and on decree passing for the reversal of the 
sale, the Coart shall be careful to indemnify him 
against all loss at the charge of the zammdar or 
person at whose aujt the sale may have been 
made” Bill, the provision was unambiguous 
and imperative and impose* a duty on the Court 
without qualification To discharge such duty a 
distinct issuo should be framed as between the 
pnrehasw and the person charges hJe under the 
section whether in case the salo is reversed the 
purchaser has suffered any and what loss against 
which be ought to be indemnified by that person. 
On that issue there ought to be a finding and a 
decision subject to such right of appeal as there 
might be. Whether, and if so how far, the remedy 
provided by a. ]4 in a purchaser's favour excludes 
all other remedies was not decided Badha 
Aladhub Samonta v Sasli Bam Sen, I L It 26 
Cole. S26, and Mrojo E ichor e Jtuthit v JSo/hi 
Mandat, 21 Suih IF B 252, referred to. Jcscurn 
Boid r Pikthichand I.sL Cbocdhobt (1918) 
LLK 48 Calc. 670 
U It. 40 L A. 52 


5S. - 


- Timber Rights — Limitation Ad 


Act ( VIII of 1885), 188. 193, Seh 'ill. Part 1, 

Art 3— Payment by author wed agent through 
messenger, but entry made by agent, tf good under 
Zmi tatxon Ad, « 20 — “ Pvngaha ” payment, tf 
for aware or for new year^Setlmg off of barred 
claims by Court, if legal — In (err id pendente hie. 
Court’s discretion at to. Under a registered docu 
Went tho plaintiff Bhawal Raj granted to the 
defendant the right to fell, remove and sell all 
treea of specified kinds growing within certain 
local limits in so far aa he might be able to do so 
Within a period of five years, and the grantee 
was further given the right to sublet and in certain 
eventualities to re enter and make other arrange* 
meats for the remainder of the term setting off 
the sums thereby realised against the auma due 
from the lessee but if the treea were not cut 
down or being cut down were not removed before 
the expiration of the term, the grantco was to 
have no rights or interests or were to be divested 
of any such rights • Held, tbat the grant iq this 
case was of forest rights within the meaning of 
the Bengal Tenancy Act, and the rule of limitation 
applicable to a suit to recover the Raj’s dues 
Under it is governed under as 184 and 193 of the 
Bengal Tenancy Act, by the special rule of three 

J ears’ limitation provided by Art. 2, Part I to 
clu III of tho Bengal Tenancy Act The General 
Manager of the defendants having general 
authority to make payments made a payment 
of Rs. 15 through a Mohurtir and followed it up 
by an entry of such payment with hia own hand 
In bis account book Bell, that the Mohnrrir 
merely acted aa a messenger, and the payment 
being by the Manager oct cl monies in Ins hand, 
tho Manager should bo regarded U the person 
who made the payment for the purposes of a. 20 
of the Limitation Act A payment made on the 
punyala was made not oa account of a general 
arrear balance but on account of a special hit 
or Instalment, that Is, the iul of the newly opened 
j ea r The IlaJ and the defendant having both 
sued upon the terms of tho grant, the former for 
tOL. II 


LIMITATION— couM. 

rent and the latter for damages, it was found 
that the Raj's demand for arrears was to a largo 
extent barred by limits lion and that tho does 
of the Defendant for damages fell far short of 
the arrears barred Be Id, that the defendant 
having thus recouped himself, the lower Court 
was right in refusing to make a decree for damages 
in bie favour Though interest pending salt la 
in the discretion of the Court, such discretion 
should be exercised on sound judicial principles. 
Sasajobala Debi Chowdkctusi c Sabada 
Nath Bhattachakjze (1918) 23 C. W. N. 386 

S9. Afrpwf— Tims Co fit an appeal 

from an order — Time requisite for obtaining a 
copy of the order — Indian Limitation Act (IX of 
1908), is 5, 12, Art 151 — Application to Main 
copies after the expiry of the period, effect of — Duty 
of drawing up the order — Calcutta High Court 
Onoinal Side Buies, Ch XFI, r 27 , Ch XX XI I, 
r 22 (l)~-B(morandvm of Appeal filed without 
a copy o I the order, effect of — Lathee on the part 
of the appellant — Sufficient cause An ex parte 
decree was made on the 14th of February 1816 
as the defendant (appellant) failed to comply 
with an order of the Court On the 23rd of March 
an order was made on the application of the 
defendant that on the defendant’s giving security 
for the amount of the claim within a certain 
date tho ex parte decree would bo set aside Tbe 
defendant failed to give security though the time 
to supply the same was extended from time to 
tune On tho 20th of July the defendant again 
applied for further extension of time and to have 
the ex parte decree set aside which was refused 
on that day On the 6th of August the plaintiff 
(respondent) appbed to have the order drawn up 
On tbe 7th of August tbe defendant was served 
with the order which was returned approved by 
his solicitor on the 16th of August. On the 30th 
of August (which was tbe last day of the term) 
tbe Memorandum of Appeal was filed without 
a copy of the order of the 26th of July On the 
3rd of September the order was filed by tho plaui 
tiff On the Sth of September the defendant 
applied for a copy of tho order and the copy was 
suppbed to him on the 12th of September Held, 
that tbe time to file the Memorandum of Appeal 
expired on tbe 15lb of August and as the defen- 
dant had failed to satisfy the Court that the 
period from the 16th of August to the 30th of 
August was requisite for obtaining a copy of tbe 
order appealed from, the appeal was Laired bv 
the law of limitation • Held, also, that the appeal 
could not he admitted under ■ 6 of the Limita- 
tion Art aa there was no sufficient cause for not 
preferring tho appeal within the prescribed penod 
Pea Ciuttt, J . — " On principle, an appellant who 


after tha petiod ol limitation has run out to claim 
exclusion of lima requisite for procuring such 
copy” Pbauatha Nath Rot v. W A Ltz 

(1919) 23 C. W. N. 553 

60. Uncertified payments — If tan 

rata limitation. Cml Procedure Code (ritf ¥ of 
1908). O XXI. r 2 (3) 0. XXI. r. 2 (J) of the 

Coda of Civil procedure expressly provides that 
lb« executing Court shall not recognise any )>»y. 
ment that has not been certified- The decree - 
holder can certify the payments wade at any 
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LIMITATION— 

evidence of a gift, bat might be referred to n 
explaining the nature and character of the posses- 
sion thenceforth held by D, and that Iho evidence 
proved that ahe in fact took possession of tha 
mitt a [a her own nght when it was transferred 
into her name, and retained such possession with 
reoeipt of tho rents until her death, when the 
plaintiffs claim was barred by more than twelve 
years' adverse possession Even if tho rule of 
English Law, that the possession of one of seveial 
co parceners, joint tenants, or tenants m -common, 
is tho possession of tha others so as to prevent 
limitation affecting them, was applicable to sharers 
in an unpartitioned agricultural village in India 
not holding as members of a joint family, which 
is doubtful, it had on tho facts of tho case, co 
application. Held, therefore that during tha 
lifo of B tho possession of D was adverse to both 
tha co-owners 11 and A, and this being so, when 
on If* death sho became legally entitled to a 
moiety of the iaitU, the character of her posses 
*ion of the other moiety as against 4 was not 
changed] There having been an ouster of A 
before IPs death this ouster continued after her 
death, and the possession of D was adverse to A 
throughout. Vahada Tills: * Jkevarat 
NAM 1 UL (1020) . . L L. B. 43 Mad 844 

63. End of adverse possession by 

the passing ot decree Poueauon prior to decree 
cannot be tacbcJ to possession ojler decree— Part j 
wuh\ mj to acquire good title by advene pane-sewn 
must start afresh alter the decree— Execution— Ezecu 
tuyn tune barred— rigid to recover possession net 
barred. The defendants hod brought 8mt ho 96 of 
1893 against the plaintiff fora declaration that they 
were entitled to a half share in tho nght to manago 
a Devasthan property Tho plaintiffs then pleaded 
that they were solely entitled to the manage- 
ment as they wero in adverse possess on for over 
twelve years prior to the suit. It was however 
held that the plaintiffs’ adverse possession com 
menced only from 1885 and a decree declaring 
the joint management of the plaintiffs and the 
defendant* was passed on the 7th Jnly 1898. 
Alter tha decree, tho plaintiffs remained la posses- 
sion and the defendants took no active step to 
execute the decree in their favour until they 
worn let into possession by the Collector’s order, 
dated the 1st August 1908 The plaintiffs, there, 
upon, brought a suit in 1912 to estabhsh their 
sola right to manago tha Devasthan property 
alleging hereditary r ght and ancient and 
immemorial custom, and contended that by non 
execution of the decree in Suit "so 90 of 1893, 
they became entitled to tack on tbe period of 
adverse possession beforo tbe date of that decree 
to the period after the decree thereby acquiring 
an absolute title by adverse possession Held, 
(1) that tha decree in Suit No 96 of 1893 put an 
end to adverse possession on 7th July 1890, 
(8) that although the execution of that decree 
was barred the right renamed and therefore 
the plaintiff could not get absolute title by ail verse 
possession Bala r Abai (1909) 11 Bom. L. It 
1993, rebed on The period of adverse posses 
smn la calculated for the benefit of tho party 
setting up adverse possession and if he loses, then 
there is an end of that period, and he must, if he 
wishes to acquire a good title by adverse posses 
sion, start afresh after the decree ilia Akcakali 

o Asdfl Aju (1920) « L L. R 44 Bom 934 
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69 — R e nt suit — Suaptniion of 

the period of limitation — Ftndtnty of a *titj for 
ejectment It is estahbahed as a general principle 
that the right to demand the rent which falls 
due during the pendency of a suit for ejectment 
is not in suspense during the pendency of a litiga 
tion burnamoyet'e Cate, HUBS (P. O ), 
was one of exception to this general rule 
Naoesdsa Nath Smr c Sadbu Bam Masdal 
( 1J20) . U B 48 Calc 65 

70 Contribution by co-mortgagor* 

— Oue paying off mortgage decree in excess of hie 
share held, that the position of such co mortgagor 
was that of an atdgnco of tho original security 
and therefore the period of limitation is that 
within which tl e ong nal mortgagee could have 
brought hia suit on the mortgage had he not 
been redeemed and that the suit having been 
brought more than twelve years after the due 
date of the original mortgage under Art 132 
of tho Limitation Act and having been brought 
more than six years after the dates ot payment* 
was barred whether Art 90, 09 or 120 applied 
Sbeemati Raj Kdmahi Debi v Mukumulal 
Basdobalutaya (1020) 25 C. W. N 283 

71 Letter* Patent Appeal — 

IFActAcr any extension o f time can be granted under 
Indian Limitation Act (IX of 190S), e 4 tt rtq 
An appeal was filed on the 27th August 1920 
from the judgment of a Single Judge dated 6th 
Julv 1020 lbe vacation of the Court began on 
17th July 1920 and ended on the 27th September 
Under the rules framed by this Court an appeal 
under s. 10 of tho Letters Patent cannot be enter 
tamed if presented otter tbe expiration of thirty 
days from the date of the judgment appealed 
from, unless the Division Bench in the * discre- 
tion for good cause shown extend the said period. 
Held, that the Letters Patent together with the 
rules framed thereunder as to limitation for filing 
appeal* are a complete Code in themselves and 
therefore the general provisions of the Limi ts 
tion Act, including • 4, do not apply to appeal* 
filed under *. 10 of the Letters Patent Letter* 
Patent Appeal No 107 of 1920 (unpublished) 
followed S 29 of the Limitation Act, referred 
to Held also, that the fact that appellant was 
under tbe impression that the limitation was 
ninety day* and the holiday* could be deducted 
was no reason for extending the period, and 

, that the appeal waa consequently barred by 
limitation Deal Si>gh < Bonn a Sikoh 

I L. R. 2 Lab 127 

72 Execution, application lor— 

Objection on the ground that kcree had been satiejicd 
out of Court — Object io » ard apptialion both die 
missed for default — Suijfgwni application fer 
execution, if in conlmuulio i of previous application 
A decree holder sfter applying for execution filed 
processes and process fees as directed by the Court. 
Thereafter the judgment debtor objected to the 
issue of execution on the allegation that tho decree 
had been satisfied out of Court On a subsequent 
date on which both tbe application for execution 
sad the objection had been fixed for hearing the 
latter case w as dismissed for default, and the Court 
recorded the further order * tbo decree-holder 
has no objection to his case being dismissed pro 
vided he gets h 3 costs The execution case ia 
dismissed for default The decree-holder will get 
bis costs" Held, that the order dismissing tbe 

\ 2 



( 2o33 ) 


( 2535 } 


LIMITATION— condJ 

execution case must he treated as equivalent to 
10 order for striking o2 the ca«e or mooring it 
from the da {or the convenience of the Coart , 
mil a subsequent application tor exocat ion made 

more then three years after the date of the first 
application *as ibcicjore to he regarded as one 
!n continuation or revival of the previous apphea 
tion Cbowekbt Aiocnra Nat b Fasasy i 
CnovrDQtEY S C Puuiv 28 C W. If 323 
73 . — - — Advene poisession — Plant iff 

prerinj I Mir — Both parties harms vncer-oin posses 
I Km— J ed an limitation Act (IX oj 1903), ScKl, 
article 1 4i Adverse poese-sion in order to bar 
1 . j limitation a auit tor the poe esaion o( land roust 
Inadequate in ronliniMly in publicity and extent 
lo as to allow that it is possession adverso to the 
competitor IV hen a person establishes h s title 
to land and prove* that he ha* been erereisiog 
during tie currency of hi* title vanou* acta of 
possession then the quality ol thoso act* even 
f though thev might have failed toconst tuteadvene 
possrenuui against another may he abunJantly 
sufficient to destroy that adequacy and interropt 
that delusiveness snd continuity which i* requited 
from any Jierson challenging by possess ion the right 
iul title iJodkamoas CtU v The Collector of 
Khulna, (1 000) I l ft. 27 Calc.. 913 (P C) 
l It, Ml A, UO, and Secretory of Slate for I ndia 
V ChcUilani Rama Jtao,(191$)I I R 39 Had SI7 
(PC), LB, a I A, 192 applied lAndgmeni oj 
the High Co»H nmrtti 1 Kviuai.t llooraavt* t 
JaHMUBa* KriTI (1912) 

I L B. 44 Mad (P C 1883 

71 Sail to nearer 

vatu* of •paddy charged upon iinmoisMt property, 
nature BfZL,n,lalKn Act (IT of 190S) Set I, Ait. 
132. A suit to recover value of paddy charged 
upon immovable property i« a suit to enlorvo pay 
ment of money charged upon immovable property 
within the meaning ol Art. 132 of the Limitation 
Act RaucBXED Sun v Iswan Chaihr* Giai 
(1020) , . I L R 48 Calc 625 

LIMITATION ACTS. 

Set O vu, rnormnux Conx (Act XIV o» 
1SS2), «. 230 L L. R. 37 Mad. 185 
Set niwnn Law— A oOrreov 

I. L. R 40 Mad. 846 

LIMITATION ACT (XIV OP 1859) 

*. 1(12)— 

See BxxOAt Etc via tion XV ov 1783 

L L. R. 34 AD. m 

*. 1 ( 15 ) — 

Sr* Imitation Acv (XV o» 1877), a. 18, 


Ben. II, l 


t 120 a; 


> 148 


1 L. B 32 AH. 33 


LIMITATION ACT (E OP 1871> 

«. 25 and Sch. n. Art 148— 

Set LiatTAno* L L. K- 37 Born. 231 
■ - ... - s. SX—Jel \0 II of 1903. t 31 

— ifei tif'OTi — . 'lent yap* in it jyuv-maa — Fral\^c 

tie* of rente and profit tyuiraUul to receipt of 
mlerut at nth under the trews of the mortgage. 


ustrrAno.Y act ax of isth-c^w 

8. 21— could 

Under the term* ol • mortgage-deed executed 
in 1850 the mortgageo was to take possession 
of the mortgaged property and appropriate tbo- 
rents *nd profit* in lieu ol interest Hie mort- 
gagee remained in possession up to 1689 when 
he was dispossessed- In 1910 he brougi t a euit 
for sale. Held, that the rcahietion of rents and 
profits in lieu of interest was equivalent to the 
receipt to interest as such under the terms of 
the mortgage and therefore under a 2 1 of Act 
IX of 1871 the mortgagee was entitled to compute 
limitation from the year 1889 Act XV of 187T 
having by that tune come into operation, the 
plaintiff was in 1010 entitled to bring hi* suit 
within the limitation provided by s 31 of Act IX 
of 1808 Indanjit i Gajadbab Sadat (1913) 

L L R 35 AIL 270 

Art 228 and s. 29— 

See Hindu Law — A n option 

LLR 40 Mad. 846 


LIMITATION ACT (XV OF 1877) 

Set Uzxnu Law— Adoption 

I L. R. 40 Mad. 846 

*. 2. Sch. U Art 35- 

See Limitation Act (IX ot U08) a. 29 
L L. B. 34 All 412 

— — - 8. 3. Sch. IL Art*. 13, 14— Civtl Pro 

eedurt Code, 1332, * 310 A—Eimtum of decree— 
Sait inrohm.j the cancellation of an order etUing 
aside a taler— Lrimtalwn A Civil Court acting 
under a. 310-A of the Code ot Civil Procedure, 
1882 set aside e sale on an spoliation made about 
14 months after the Bale The auction purchaser 
more than a year after this order sued for posses 
eion of the property and for « dceJanillon that the 
order under a 310 A was passed without juris- 
diction. Held, that the order whether passed 
nghlly or wrongly was not a nullity, end that the 
order having been passed m a proceeding other 
than a suit. Art. 13 of the second schedule to the 
Indian Limitation Act, 1877. barred the present 
suit, inasmuch as the plaintiff Could not obtain a 
decree for possession » ithout first having the order 
►et aside. JusEOaj Lad r. Kuna* Boros (W0) 
L L. R. 33 AU. 93 


IVuy Conned — Order of di 

eecuUonoJ appeals to Pn,y Council-Order of 13th 
June, 2353, r V — Diemueal of appeal for wort of 

promotion without order made \n Ike appeal. Under 
r V of the Order In Council of 15th June 1863, 
(1) where for a period specified in the order the 
appellant to Hu Majesty In CounoiL or hit agent, 
bis not taken any cflecloal step# fop the prose- 
cution of the appeal, it stands dims used without 
farther order Such a dismissal for want of 
OTOsecutjnn la not the final decree of an Appellate 
Court within the meaning of Art- 17P, d, 2, of 
8ch. II of the Indian Limitation Act, 1877, from 
which a period of limitation can be reckoned 
under that article in support of an application for 
execution of a decree, in thla case the applies 
tion lot execution having been mads more than 
thtee years alter the decree ol the High Court was 
therefore tarred ty lapse ol tune, and should 
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XIMITATIOK ACT (XV OF 1877)— -conti 
b. 4, Sch n, AH. 179 (2 ) — conUl 

have been dismissed on that ground under s 4 
of the Limitation Act. Bares 27a nt t Mvusi 
Dei (1814) . . L L. R, 28 AIL 284 

■ s. 5 — Suit for order directing registra 

iron of document — 3 days expiring during a Court 
holiday — Suit instituted on rt-opening day if barred. 
Tho provisions of b 5 of the Limitation Act apply 
to suits under s, 77 of the Registration Act (ill of 
1877) Wien, therefore, the period of limitation 
rovidod in that section for a suit for an order 
irecting the registration of a document expired 
during the X’ma s holiday* Held, tfiat the *uit 
if instituted on the day the Court re opened would 
not bo barred by limitation AtjalatooUaA t 
IFa’ir All, 1 L R S Calc- 310, followed Ratab 
nan Mojxan i Sasi Bncsas Grata* (1811) 

18 C. W. K. 20 
' ~ ■ if, 5 and 7— Application to file an 
appeal in formd pauperis — Delay in mating the 
apj heat, on — A/utor applicant — Excuse of delay — 
Probate — Grant of probate — Question of title not 
affected by the grant — Res judicata — Cu-d Proce 
dure Code ( Atl V of 190S ) t 11 A suit filed in 
formd pauperis wan decided on the 10th February 
780$ An application for leave to appeal m 
lormd pauperis was presented to the High Court 
on the 13th Aptil 1003 , but as it was beyond 
time it was rejected On an application to excuse 
the delay, it was excused on the ground that the 
applicant having been a minor, s 7 of the Limita 
two Act, 1877, applied U the hearing, it w* a 
•objected that tho application for permission to 
appeal In lormd paupers* must be treated as an 
appeal, and that s 0, and not a. 7 of the Limita 
tion Act, applied to It Ucld overruling the con 
-tention, that whether the application was treated 
as falling under » 5 or under a 7 of the Limitation 
Act, 1877, the result was the same If it fell under 
s 5 as an appeal, then under the second paragraph 
•of that section, which applied to appeals, the Court 
bad jurisdiction to excuse delay after tho period 
of limitation prescribed for the presentation of 
an appeal had expired. It, on the other hand 
it ba treated as an application and fell nndcr s. 7 
of the Limitation Act, it waa clearly within time 
and there waa no need of excusing delay because 
the section provided that a minor could apply 
after he had attained the age of majority within 
a certain period. The probate is conclusive 
only as to the appointment of executors and the 
validity and the contents of the will , and on the 
application for probate it is not the province of 
the Court to go into the question of title with 
reference to the property of which the will purports 
to dispose or the validity of such disposition 
Chiktamas Vyakkatkao v. Ram cn asd ba Vtan 
•katrao (1810) . L L. R. 34 Bom. 589 

— 63. 6, 12 — Appeal* under Indian 

Forest Act (F of 18S2) — In calculating period of 
limitation for appeals under (he Indian Forest Act, 
time for obtaining copy of judgment not to he ex 
eluded The pro vision me. 12 of the limitation 
Act of 1877 that In computing the period of limi 
tation prescribed for sn appeal the time requisite 
for obtaining a copy of the order appealed against 
should be excluded doe* not apply to appeals 
under e. 10 of tho Madras Forest Act, 1882 The 
express power given to the Governor in Council 
by s 10 of the Forest Act to extend the time for 
appeal under this section shows that the Legiala- 


LUHTATION ACT (XV OF 1877)— confd, 

S3, 0, 13 — conld 

turn did not intend that tho general provisions of 
the Limitation Act shoold apply to such cases. 
The Madras Forest Act is a special and local 
enactment aul the application of s 12 of the 
Limitation Act to appeals under that Act affect* 
tho period prescribed by that Act, within the 
meaning of a 0 of the Limitation Act The 
provisions of s 6 of the Limitation Act exclude the 
applicability of a 12 of the Act fa the case of 
appeals under s 10 of tho Madras Forest Act. 
Reference under the Madras Forest Aet, 1882, 
1 L. R 10 Mad 210 dissented from Foramina 
v Abluih, I L It 18 Mad 99, followed \ aitA. 
kclakaran SoWDAKEtt Abu Backeb Saiiib v 
The SrcBETABT o» State fob Ikdia (1009) 

I L U. 34 Mad. 505 

SI. 7 and 8 and Art 44 — Alienation 

by guardian of the property of tuo wards members of 
an uiufindef llindu family — Suit by both more 
than three year* after elder's majority but within 
three years of the younger attaining majority — 
Limitation According to ss 7 and 8 and Art. <4 
of tho Limitation Act (XV of 1S77) a suit brought 
by two brothers of an undivided Hindu family to 
set aside an alienation by their guardian, acre 
than three tears after tho elder atta ned majority 
i* barred by limitation not only a* regards the 
elder brother’s share but also in respect of the 
younger brother’s though the latter attained his 
majority within three year* prior to the mstitu 
tion of tho suit PORA13AIU Sebusiapav v. 
JfosrurSiMi Sautvav (10 12 ) 

I L. R 38 Mad. 118 
- • s. 8 — -Putin Regulation (Reg l 111 of 

1819), / 11— Suit to set aside sale — 411 co-tharcrs 
if must sue jointly — Parties — Right of mines’ eo 
owner to sue separately — Limitation — Li, illation 
Aet (XV of 1877) s 8 Sth II, Art 12— Ground of 
exemption from limitation if must be specified in 
plaint when plaintiff minor — Amendment — Civil 
Procedure Code ( Act XIV of 1882) s 5! Tho 
decision in Jo/eshwar Rep r Bo} A arm a Mil Ur 
1 L R 31 Calc 19 5 s e 8 C W N 168, did not 
lav down that under s 50 of the Civil Procedure 
Code (Act XIV of IS82), a plaintiff could not tafca 
advantage of any ground of exemption not set op 
in the plaint. Nor did it lay down that in no cir 
cumstancca should the plaintiff who has omitted 
to set up such a ground be allowed to amend his 
plaint. When the plaintiff or all the plaintiffs 
is or are a minor ot minors it is not usual for them 
to plead exemption from the law of limitation 
as prescribed by that section So, too, where one 
or more of several plaintiffs is or are a minor or 
minors. If the provisions of s 8 of the Limitation 
Act (XV of 1877) apply, time would not hare 
commenced to run against any of them and it 
would not be necessary to expressly claim exemp. 
tion One of several eo owners of a putm lalvt, 
can alone institute a suit to set aside a pull ti sale 
as contemplated by s. 14 ol Reg VIII of 1810, 
provided the purchaser is made a party and the 
whole safe is sought to be set aside Jnlwda 
Persad Boy v. jErslme, 12 B L B 370, referred to 
8 8 of the Limitation Act (XV of 1877) ba* no 
apphcation to such a euit, and a minor eo owner 
would be entitled to bring such a euit even though 
the adult co-owcers have allow ed their nglit to be 
time barred Gasoadkab Sakkab v Khaja 
A sntx. Aju Njtfab Sauuvlia Bajiadck (1600) 
14 C. W. N. 128 
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LIMITATION ACT (XV OF 1877 >— «rntf 

». 12, Sch. U, Art. 162— eo»W 

referred to end approved SilaMsaX CtictrY i*. 
lUSIASADIUK ClIiTTY (1009) 

L L O. 33 Mad. 256 

, 14- 

See Lminnos. I. L R, 43 Calc 6C0 
L L. R. 33 Mad 4S2 
1. . . --■■■ •' Court?'— Ihterpreta- 

h on— Court «n British India — Court in a .A nitre 
State in India not included. Tho word '‘Court” 
<w used in *. 14 at the Limitation Act (XV of IS 77) 
moans a Court in British India, and not a Court in 
a Native State of India CiiAMVAUra Ciizxba 
sxtk v Annex. \auab (1010) 

I. L. R. 35 Bom. 139 

8 ■ Plaint returned 

lor presentation in proper Court — Power of Court to 
fix a period o/ time /or such presentation — Exclusion 
of time, lor tho purposes of determining limita- 
tion a» governed by the provisions of a, 14 of 
Act XV at 1877, tho date of instituting the suit 
must be held to be the date on which the plaint 
was filed in the Court haring Jurisdiction to try 
it, excluding only, lor the purpose of calculating 
limitation, tho period excluded under a 14 Where 
a plaint which usd been presented on the last day 
of the ptnod of limitation, was subsequently 
returned by the Court for presentation within a 
week id the proper Court and was so presented 
five day* later t Held, that the amt when B0 pre 
seated was barred by limitation aa only the period 
during which the suit was pending in the Court 
without jurisdiction would be excluded under a 14 
of the Limitation Act. Habi Da* Ray « Sadat 
Ui and ah Dey (1013) 17 C. W. N. 515 

*. 19- 

See Lease . 1. L R. 40 Mad 910 

1. — ■ ■ ■ Acknowledgment — Step m-oul 

©/ execution — Compromise to hate port o/ decree 
executed at a later date Whereupon a previous 
application for execution, the caiw waa compro 
taiacd by a joint petition stating that a part of 
tho decree had been satisfied and that the rest will 
bo satisfied at a future date i Held, that this was 
an acknowledgment of the judgment dcLtor'i 
liability which gave a itch start to limitation 
under 8. 19 of the Indian Limitation Act Utld, 
further, that a 10 of the Limitation Act applies to 
applications for executions of decrees ItaVial 
(.hander Tatars r Ue/nangsm Dei/!, J C L. J 
ill. Ram Aumar Atir v JakurAli,! L R 8 Calc 
716, and Tore* Mahomed v Mahomed hfahbocd, 
I L R 9 Calc 730, referred to Quaere 
Whether m compromise made upon an application 
for execution, reciting that the decree hoi been 
executed in part and that the rest of it Vrould be 
satisfied hereafter and containing no reference to 
any farther proceedings to bo taken in execution. 
Is not a atep in aid of execution Ghanthom v. 
Multi, I L R 3 All 320, referred to BiKDKS 
v/ABi Korn t Awadh Kotam I.h x (1910) 

15 C W N 82 
. a I. - ' ' Aclvioitledgmenf 

o I debt by Collector or Deputy Collector as agent lor 
Court a( It ards fairs /imitation under — Regulation 
V a I I SOI, i 2, Collector a potetre under— Court of 
pforis, pouters of Under Regulation V of 1804 
as amended by Madras Act IV of 1899 the duties 
of the Court of Wards are not limited to the edtre*- 


LIMITATION ACT (XV OF 187?)— ccntt 
tion of the minor but include the due preservation 
of the estate. The Court of Wards has poser to 
make as acknowledgment of a debt which would 
bind the ward and give a new starting point for 
limitation within tie meaning ol the ladle a 
Limitation Act IX of 1S77, a 19 By the poser 
of delegation given In » 2 of Regulation V of 1604 
the Collector has poser to giTo such an acknow* 
lodgment a* agent of tho Court of Hards. Surya- 
narayana r Aarcndra, Thatrai, J L R 19 At ad, 
255, distinguished Belt Maharam v The Col- 
lector of Ltaivah, I L R 17 AIL 196, commented 
on Ao distinction can be drawn between the 

E wers of a Collector and those of Deputy Col. 

tor Kohdamodalu Liao a Rzbui v Alluej 
Sari aju rune- (1910) . L L. R. 34 Mad. 221 

3 Contract Ad (/X 

of 1SI2), tt 208 and 209 — Suit to recover money — 
Aclnouicdgment Ip defendant's Oumasla (agent) 
after Ais death, — Death of the defendant not Pit cun to 
plaintiff — Limitation PUintitTs (inn had dealings 
with one llajl Usman from the 6 th January 1001 
till tho 25th October 1903 I/eji Usman’s business 
was managed by a gvmnsta (agent) Haji Usman 
dud in or about March 1903, and the plaintiffs had 
no knowledge of his death On the 2nd June 1903 
the gumasta wTote to the plaintiffs a postcard 
stating, “ you mention that tligre are moneys due , 
a a to that I admit whatever may be found on 
proper accounts to be owing by ms , you need not 
entertain any anxiety " On the 30th May 1900 the 
plaintiffs brought a suit against the managers of 
Uaji Usman’s estate to recover a certain sum of 
money on a n account stated. The defendants 
pleaded tho bar of limit stion on the ground that 
there was no acknowledgment of the debt by a 
competent person. Held, that the suit was not 
time barred The gumasta's letter of the 2nd June 
1903 was an acknowledgment within the meaning 
of a. 10 of Limitation Act (XV of 1877) The case 
fell with n the provisions of s« 203 and 209 of the 
Contract Act (IX of 1872) The termination -of 
the gumasta's authority, it It did terminate, 
did not take placo before the 2nd June 1903 es 
tbo plaintiffs did not know of the principal's death, 
and the gumiuta was bound under s. 209 to take, 
on behalf of Ins late principal, ail reasonable steps 
for the protection and preservation of the interests 
entrusted to him. Ebhaham Uaji Yakub r. 
Chcmlal Laxcbakd (1911) 

I L. R. 35 Bom. 302 


4 Acknowledgment — Judgment- 

debt, qdmcncltdgmeni of — Debt specified in insolvency 
petition An application lor execution of a decree 
was not tAme-baned though made more than 
three years after a previous application, where it 
appeared that the judgment debtor had In the 
meanwhile filed a petition of insolvency in which 
the judgment-debt in question was specified. The 
petition, tbongh it might not have been addressed 
to the creditors, was nevertheless an acknowledg * 
meet within s 19 of the Limitation Act ilam- 
ram Sett t Seth Rupehand, / L R. 33 Calc- 1017 
10 C IP A’ S74, rebed cn. Raarji SrxflH r 
Nana Lai, Maswabi . . 16 C. W. N. 346 


5 — ' Mortgage— Rt- 

dem pjion—Di m ilabon — Aelnouledgment Held, 
that an acknowledgment of the title of the inert, 
gagor made by only oao of two mortgagees would 
not avail to save the mortgagor a right to redeem 
being barred by limitation where the mortgage 
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UHITATICff ACT (XV OF HW-wntt. 

■ s. 19, Scb. II, Art. 143 — amid. 

appeal which bad not been raised before at any 
-stage of the case, and consequently had not been 
considered by any of the Courts below, nor were 
even suggested in the reasons m the case ct the 
appellant to England, their Lordships adhered to 
the established practice of the Board not to 
allow new case* to he made for the first tune on 
appeal to His Majesty in Council So si Ram v. 
KiSHAiYA Lit, (1013) . I. L. R. 35 All. 227 
■ S. 20 — Foyntnl of interest c-n behalf of 

minor by manager of a joint Hindu family, effect of — 
"Fitly ai'Shornfd Agent." A payment of in- 
terest by the manager of » joint liiDda family con- 
sisting of himself and his minor brothers, is a pay- 
ment by the “ duly authorised agent ” of the 
minors within the meaning of s. 20 of the Limita- 
tion Act, 1877. SaEADA CltASAN CUAERAVARTl 
v. Dcboaham Db SruanA (1010) 

I. L. R. 37 Calc. 481 

s. 22— 

See Moktcack I. L. R. 38 Calc. 342 
See Xecotubls Isstbuukst. 

I. L. R. 33 Mad 115 
See Pasties. 1 L.'fe. 37 Calc. 229 
I L R. 33 All. 272 

1 ' — ■ 1 Assignment of original 

plaintiff a rights— Addition of assignee an plaintiff — 
S 22, inapplicable — Jungle or forest lands in 
eanindan — Presumption of ownership of ludnaram 
in the zamtndar—Onut of proving contrary, on ryots 
The presumption, a* regards wasto Und, jungle 
or forest land in a zanuudari, u that the zammdar 
is the owner not only of the melwaram but also 
of til® ladivaraia and tho onus it on the ryots 
-to show that the 1 udtvaram right is vested in them. 

S 22 of the Limitation Act (XV of 1877) does 
not apply to a case where a plaintiff is added in 
the course of a suit, in consequence of saaignment 
of rights from the original plaintiff, but is confined 
to oases wbero the new plaintiff is added or sub- 
adtuted in his own right so that ho may himself 
he considered to bo instituting a suit to enable 
him to litigate a nght for himsolf independently 
of the rights of the Original plaintiff.' Abbka- 
-cnrniA Amdalam v Obr (1914) 

X L. R. 40 Mad. 722 

S3 22, 28 — Civil Procedure Code 

l Act XI V of 1SS2), s 31 — Chi! Procedure Code (Act 
V of JOOS) O 1, r 0 — Lands attached to tufas — 
Joint owners — Lease — Lease good till the death of 
the enmnney joe at aimer — Gordon Settlement of 
l&St — Suit by rcpresentatiice of one joint owner 
to recover possesnon — lie pres cnlatnes of the other 
fomt aimer joined as ca defendants tilth He repre 
sintatnes of the lessee — Plaintiff’s claim allowed 
to the e-tent of their share — Appeal by plaintiffs 
an l co-defendants claiming their share — Limitation — 
treatment of co-defendants as co-jdamtiffs — Amend- 
tnent of plaint and decree. Certain lands attached 
"to a vatan belonged jointly to two brothers V and 
F In the year 1872 the lands were let by V 
under a perpetual lease which was attested by 
D D predeceased V In the year 190S within 
twelve year* from the death of Y, hia representa- 
tives brought a suit for the recovery of the lands 
let by V They sought to recover the entire lands 
on the ground of eldership. Tho suit was brought 
against defendant* la, IS and fe as the heirs of the 


LIMITATION' ACT (XV OF 1877 j-conld. 

- bs. 22, 28 — eontd 

mortgagee of the lessee (the original 1st defendant), 
against defendants 2 and 3 as the heirs of (he lessee 
and against defendants 4 and 5 sa the heirs of D. 
The heirs of defendant 1 and defendants 2 and 3 
defended the suit on the ground, inter aha, of 
limitation, the suit not having been brought with, 
in twelve years from the date of the lease De- 
fendants 4 and 5 did not contest tho plaintiff** 
claim. The first Court allowed the plaintiff’s 
claim to the extent of their share, namely, a moiety 
on the ground that their claim to that extent was 
not time barred On appeal by the plaintiffs and 
defendants 4 and 5, the latter of whom in appeal 
claimed Ibwr share, namely, the other moiety, the 
Appellate Court awarded the other moiety to 
defendants 4 and 6 On second appeal by the 
heir* of the mortgagee - Held, affirming the decree, 
that the whole claim was within time A Vatan- 
dar is entitled to alienate vatan Ianda for the term 
of his natural life and hie children although not 
separate in interest from him have no right to 
object to such alienation until after hia death. 
Where a lease of vatan property is effected by one 
joint owner with the consent of the other joint 
owner the time for the recovery of the vatan 
property from the lessee rune from the date of the 
death of the survivor of the joint lessors Defen- 
dants I and B having Bought to recover in appeal 
their share which they had not asked for m the 
first Court Held, allowing their claim, that they 
being parties to the suit instituted within the 
twelve years during which their right to a share in 
tho vatan property could be effectually deter- 
mined, the Court must deal with tho matter fn 
controversy so far a« regards the rights and In 
tercsts of the parties actually brought before it by 
tho institution of tbs suit. A party transferred 
to the side of the plaintiff from the side of the 
defendant is not a new plaintiff to whom the 
provision* of a. 22 of the Limitation Act (XV of 
1877) apply Nogcvdrabala Dilya v Tarapada 
A char jet, 1 L. R 35 Calc. 1066, concurred id 
Plaint and decree of the lower Appellate Court 
amended by entering defendants 4 and 5 as co 
plaintiffs NsnsrsoHc Vamaw Veneatbao (1909) 

I L. R- 34 Bom. SI 

s. 23, Sch n, Paris 36, 115, 116— 

Transfer of Property Act, ss 76, 92 — Mortgagor's 
nght to compensation for property not deluered to 
him is based on a continuing obligation and time dots 
not run till redemption — Time run s under Art 38 of 
Limitation Act from date of tort and not from date of 
knowledge Under s 92 of the Transfer of Pro 
perty Act, tho mortgagor os paying tho mortgage 
debt ie entitled to be put in possession of the mort- 
gaged properties and the obligation to do so is a 
continuing obligation on the mortgagee which 
cannot cease so long ss the right of redemption 
is not barred The right of the mortgagor under 
a. 76 of the Transfer of Property Act to have 
accounts taken anil to debit the mortgagee with 
the loss caused to the mortgaged property, is 
cumulative and does not take away the remedy 
under » 92 cl the Act Where the mortgagee in 
possession who is bound by the terms of the 
mortgage deed to pay the Government revenue 
due on the land neglects to do so and the mort- 
gaged land is sold, a suit for compensation by the 
mortgagor, brought more than six years after such 
sale and less than six years from the date of the 
decree fn the redemption suit brought by the 
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LIMITATION ACT (XV OF 1QT7) — 
Sch. n. Art*. 39, 109 — conld 


pcf nation it a tmlfor domajet avd fa! It uithm Ari. 
39— Judgment for poaesnon, effect of, A euitfor 
mfsc# profits by a plaintiff «I.o tad lecn kept out 
ol possession by tie defendant, dec* not, for pur- 
pose* of limitation, fall within Art. 100 of Sch. II 
of the Limitation Act, alien no profit* lave been 
actually received by defendant. Such a suit u one 
for damage* for tier jars on immoveable property 
and f&iis under Art. 39 of GcL. II. Allot v. Pat- 
euh-uiDw, it Cak. 463, not followed. A judg- 
ment for possession against a defendant must la 
deemed to dccido that the defendant was in pos- 
session at feast at the dato of judgment. I’ama- 
sani Rxddi r. Acrvi Lisanur Ann an (1009; 

I. L. B. 34 Mad. 502 


LIMITATION ACT (XV OF 1877)— conld. 

- Sch. II. Arts. 01, 83, 116, 120— 




u n, Art*. 44, 91— 


Ste Executor, Dx Sox Tort. 

1. L. R. 30 Mad. G75 
Fee JJahouxdan Law— Alienation 

L L. R. 34 AIL 213 


o/ crop* — Suit Jot damage). Where in execution 
of an illegal distraint, the defendant cut tho crop 
standing on plaintiff's land and removed tlie 
name : Held, that a auit by tbo plaintiff for damage* 
in respect of these acta wa» a auit in respect of 
“apccifio moveable property” within ono or 
other of the two Art*. 48 end 49 of Sch. II of Act 
XV of 1877. II art Clara* t. Uan Kar, 9. C. IT. N. 
367 ; /. L. B. 32 Cak. 469, distinguished. Sn. 

J ilt Forfar v. Hart Kar, 12 C. IF. A'. 10 00, reverted. 
ado Nath Daxdcpat t>. Hast Kar (1913) 

17 C. W. N. 308 


the egent for recoTcnng moneys spent hy him- 
on account of hi* pnnciia) will not for pun ores 
of limitation fell witbm Ait. 110 of Sch. II of the 
Indian Limitation Act. Art. 83 of Limitation Act 
will not apply ; and even if it did, limitation will 
begin to run from the date of such payment ard 
not from the termination of tLc agtnej. The fact 
that tbo agent baa under a. 217 a right of retainer 
out of iDiri received on account of Lia principal 
and a right of hen under s. 222 will not jeatpene 
tho right of action until the trurunaticn of tie 
agency. The right of the agent to recover la 
conferred by s. 70 of the Contiact Act and tleie 
ia nothing to prevent lua making hie claim Imme- 
diately after he expended hie own moneya. The 
article applicable to such caeca ia Art. 61 of Sch. 
1] of the Limitation Act. That article la not 
confined to cazca where the defendant is under a 
legal liability to make the payment lut ib alao 
applicable to cases falling under a 70 of the Con- 
tract Act. Kaxdaswamy 1‘hxaj « Avayaubal 
(1910) . . . I. L. R. 24 Mad. 107 

II, Art*, t 


Fee Limit ati ok I. L, B. 40 Calc. 070 


j. IL Art. 49— 


Fes Limitation (8). 


L L. R. 38 Calc. £84 
l. H. Arts. 49, ICO, 145- 


account within tho meaning of Art. 85 of the 
tocond schedule to tie Ihdian Limitation Act, 
1877, ia an account of dealings between two partita 
which are such as to crcato independent obligation* 
in favour of one party against the other. Cavteh, 
t. Cyan* l L. It 22 Bom. 606, and Fan* Pcrthad 
v Uarbant Singh, 6. C. L. J 16S, followed 
/Matron Singh v. 7 u'a Fan, All. II telly Aetea 
(ISOS), lie, referred to Chittar Mai. « Bin all 
L*t (1900) . . . L L. R 32 AH. 11 

Mutual account, tat of. 


See Limitation I. L. E. 38 Calc. £84 

Sch. If, Art*. 49, 145 — TTAcre itpo- 

st tary refute* on demand to ft turn thing deposited, 
Art. 143 and not Art 49 applu ” 


W bore the course of dosling between A and B was 
that A should finance B and that B should keep II 
secured in respect of such advance* by consign- 
ments of coffee of a value equal to hi* indebtedness,. 
tbe account between A and Bt hough current and 
open is not “ mutual ” within the meaning of Fit- 
85 of Sell. II ol the Limitation Act Although 
the balance may shift from one aide to the other. 


Where moveable 

property is deposited and the depositary on 

demand by the depositor refuses to return the r-« - , 

thing deposited, the period of limitation applicable such shifting baianco is not conclusive 

• 1-1. .. «v.. — ... J..1 mutuality. Payments made on account by one 

party and oredited by the other whether m money 
rr goods do not render tho account mutual There 


:o recover such property i* that provided 
in Art. 145 and not that in Art. 49 of the Limita- 
tion Act. The fact that tbo possession after 
demand and refusal is wrongful does not make 
Art. 49 applicable Glnter • Where a thing 


3 demand tbe return of the thing at any 
time, although the deposit might have been for a 
term. Ganuenhi Kondiah *>. Gottttati Pidda 
Kondatpa Naidu (1909) I, L. R. 33 Mad. 58 


must be mdigcndent obligations on both sides, 
to make tbe account mutual Utrada Baiappa 
v. Cadtgt Muddoppa, C A (ad H, C. £. US, rc/emtf 
to. Syivi Gowda t Febxakdes (1910) 

L L. E, 34 Mai 5Iff 


Sch. H. Art. £9, s. 8— 


. It Arts- 01, 83, 110, 120- 


Fc* Accounts, j 


Conlrocl Art, IK of 1S12, **. 70, 222— Suit ly agent 
agaimt principal to recover money * /pent by him 
folk under Art, 61 of Sch. II of the limitation 
Act and not under Art 116 or 120. The duty of 
the principal under s. 222 of the Contract Act to 
indemnify the agent is an obligation imposed by 
law and is attached to the relation of principal and 
agent constituted hy act of parties. Where a 
registered contract of seency does not provide for 
such indemnity, such obligation cannot be treated 
as a term or part of such contract and a* suit by 


I. L. R. 44 Calc. 2 
O, Arts. 89 % 115 — Suit for 


account » against collecting agent — A a expreee stipu- 
lation to account yearly. In the absence of an 
express contract that account si oufd bo rendered 
at the end of each year, a suit by a landlord for 
accounts against his collecting agent, is governed 
by Art 89 of Sch. II ol the Limitation Act (XV 
ol 1877). Matt Lai Bose v. Amin Chord Chotto- 
j aihay, 1 C. L. J. 211, distinguished. Joger dr a 
A ail, v. Deb Xalh, S C. IF, A. 112, and ShilChardra 
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LIMITATION ACT {XV OF 1877)— tonfd 

Sch. n. Ait. lQ6-fo«tf 

Properties ol a basinets camel oa by cigar and 
the defendants, was whether the suit was barrod 
by limitation, the defendant* contending that 
there had been a dissolution of the partnership 
in IS91 which the plaintiffs denied i Held (affirm- 
ing the decision of the High Court}, that when 
annual accounts of the partnership business 
which had been Tendered year by year Irotn 16G3 
to 1891, ceased In the latter year and, oa 12th Apnl 
1891, a final account showing the dm a ion of both 
capital and revenno was made out, the defendants 
afterwards carrying on the laamesa without any 
interference from the plaintiffs, the presumption 
was m favour of the dissolution of the partnership 
as at tbo definite dale of the year wbfn the account 
was thus closed. And their Lordships were o£ 
opinion that these facts taken with the other acts 
and conduct of the parties, and the whole circum- 
stances of the case which greatly strengthened 
the presumption made tbs inference in favour of 
the dissolution having occurred at the above date 
substantially conclusive. Tbe salt, therefore, 
not having been brought within three years from 
that date was barred by Art. 106 ol Sch II of the 
Limitation Act (XVof IS'*). Joopoody Sab* rra 
v. Lakshmabaswamt (1913) 

L L. K. 36 Mad. [P. C 1 185 

Sch. H, Art. 109 — SuU for mesne 

profit of putKi loluk told under Reg l 111 of 131 $ 
Art. 109 ol the Limitation Act (XV of 1877) which 
prescribes a throe years’ rule ol limitation is appli 
cable to a soil lor mesne profits where possession 
of tho property in suit, ms , a pidni taluk, was 
obtained by the defendant under a sale held under 
Reg. VHI of 1819, which was subsequently set 
aside. Saba* Ranjab Ceocdhcbt e Tbemcbasd 
C novnmmi (1917) 22 C. W. N. 263 

Sch-n. Art. no— When amor be- 
comes due — IdmUoltcn runs under Art 110 only 
Jrom date when rent te ascertained by proceeding 
under Rent Recovery Act. In the ease of rents 
recoverable under the provisions of tbe Rent 
Recovery Act, sucb rents become ascertained 
only when they h»V« been ascertained by 
meaD* of tbe procedure provided by the Act, 
In a suit brought by tbe tenants against their 
landlord for a declaration that tbe latter was not 
entitled to Tar y the terms of pros ions patUs, 
Judgment in favour of the tenants was given by the 
High Court In August 1902. Prior to that date the 
landlord had instituted summirv suits under the 
Bent Beoovwy Act against the tenants to enforce 
acceptance of patlss by them in respect of the 
same lands and tho decisoa In those cases was 
given by tho Bub-Collector nr May 1904 The 
landlord tendered pattas as directed In tl>o sum- 
maty suits and brought suits for rent within three 
years from the date of tbe summary decisions 
but more than three years from the date of the 
High Court judgment ,—Udl, in tho circum- 
stances, that the rent was ascertained and the 
arrears breams doe within the meaning of Art. 
110 of Sch. II ol the Limitation on tl# date of the 
judgment in the summary suits and not on tha 
date ol tbe Act on judgment of the High Court. 
.InucbitiN CltilMr v. Sodrr Rout km, i. L R, 
23 Had. iJS, dutuiguiahcii. Rangayya ATP* 

T, Roilnt Srutu awls, 1.L.R.27 Had. 113, rv'etted 
to, Bteo GttAu GnoctB Sru Sauib v hues. 
SIVOAH Puaa* (1910) L L. 11. 34 Mad. 453 


LIMITATION ACT (XV OF 1877)— contd 

Sch. n. Arts. 110, 110— 

See LmnATzox L L. K. 44 Calc. 759* 

— — — — — — Suit to recover ret t- 

on a rtgitlcred leaee—LtmUahon. B eld. that a 
smt lor the recovery of rent based upon a regia 
tered lease, is governed as io limitation, not by 
Art. 116, but by Art 110, ol tbe Limitation Act, 
1877, Ram A arum v. Sarnia Singh, I R. R 2Q 
AU, 138, followed. Jaoci Lal v Sei Ram (1912) 
I. L. B. 34 AU. 464 

Sch. IL Art*. 113, 144— 

See CdackldabI f nint ii Labes. 

I. L. B. 46 C&lc. 173 

Sch. II. Art. 116- 

See Coktbact I. L. B. 34 AIL 429 
See Lease I. L. B. 40 Mad. 910 

Sch. H, Art. 118— 

See Customs l L R. 39 Calc 41a 

Sch. EL Art. 120- 

See Citzl Pboceeibe Code 1882, 8 103. 

LI B. 33 Mad. 31 

See Limitatjos (8) 

L L. R. 38 Calc. 284 
See Limitation (II) 

I. L. ft. 40 Calc. 187 
8ee Mahomed an Law— Endowment 

L U U. 37 Calc. 263 

— — — — — — — Vatan — 5uif by ret <r 

turner for declaration at n cancel lew — Widow of 
the latl male holder — rested right. The right to sue 
for a declaration of heirship to a vatan does not 
aocroa until tbe death of the widow oftheUab 
mats holder of the vatan, the widow having a 
vested interest in it as lbs nearest heir Rath 
VAI-An Mahahu v . 8ak cm taz-ad K Atoll (180P) 

L L. R. 34 Bom. 321 

Limitation Act (X F of 

1877), Sch 11, Art l 120, 123— Suit by inlet* of 
ilahomedaa for that* ago met ton who got order for 
grant of UUert of admmutnation but did not tale out 
tame — Representative" — Time from which Jimi. 
tat iow runs Where oa the death of a deceased 
Msbomedsn, * contest smoaest hia heirs e* to 
who should tale oat letter* of administration was 
decided in favour of the defendant No 1, lot he 
did not furnish security sod the ordir for grant 
of letters of administration was thus never ecru 

e -irei UdJ, that, it Art ISO of Si k. 1! of the 
mitation Act applied to a suit If one of tie 
other heirs to recover her share from the defendant 
No. 1 who was in possession, limitation ran at tbe 
earliest from the date of the declaim of the A| j »I 
late Court a Miming hi* right to take out lelteis 
of administration Quart Tbo other mecnleia 
of the family ol the deceased having aUo teen 
joined s* defendants. whether defendant No I 
could he allowed to obtain for himself any advsn. 
tsge by urging that he never in fact became the 
legal rrpnweotatire of the deceased within Art, 

12S of beh H ol tl e Act, not Laving actually 
taken out inters ct admlnlstnlion. Parr* At A 
Iveak V. Sitaba burnt (ISI0) 15 0. W. N. 10 
— - — - ■ Attiulmixt of wrong 

man* t jaoptrty — Ao mil f!i4~SvLtiguinl tt.lt, of 
property under eittorJnusf— 1 u,h cat it e/ c< tun,. 
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DIGEST 0? CASES. 


LIMITATION ACT (XV OF 187 D-fU 
Sch. U. Aits. 120, 132—conU. 


on 19th July 1889 to the appellants. On 8th 
October 1890 tho appellants, in a suit in which the 
respondent* though made parties did not appear, 
obtained a decree on their mortgage o£ Slat May 
18S7 in execution of which the mortgaged pro- 
perty was Bold ; and after satisfying the decree 
the sale-proceeds were deposited in Court. On 
14th January 1891 the appellants obtained a decree 
on their mortgago of 19th July 1889 in a suit to 
which they did not make the respondents parties , 
end m execution of that decree, without giving 
any notico to the respondents, they drew out of 
Court the surplus proceeds of the former sale, 
though they were aware of tho respondeat*’ 
mortgage of 10th September 1887, and of its 

S riority to their own. In a suit brought on 17th 
ovember 1900 by the respondents against the 
appellants for the surplus sale- proceeds, it was 
contended that the suit was one for money gov- 
erned by Art. 120 of Sch. II of the Limitation Act 
of 1877, and barred as not having been brought 
within 6 years from the 18th November 1883 when 
the money became due. Held (affirming the deci- 
sion oi a majority ol a Bench ot the High Court), 
that the suit was one “ to enforce payment of 
money charged upon immoveable property ” 
within the meaning of Art. 132 of Sch. II of the 
Act, and having been brought within 12 years 
from the date when the monoy became payable 
was not barred by limitation. Tho surplus sale- 
proceeds represented the security which tho res- 
pondents had under their mortgage of 19th Sep- 
tember 1887, and did not cease to represent that 
security by tho fact of the appellants having 
wrongfully withdrawn the surplus sale-proceeds 
from the Court where they were deposited. Under 
the circumstances of the caso a. 295, cL (e) of the 
Civd Procedure Code, 1882, was not applioable. 
Baeuamdeo Prasad v. Tana Cushd (1913) 

L L. R. 41 Calc. 664 
It Arts 120. 144 —Suit by 


imitation act (xv of miy-contd. 

- Sch. U, Art. 123 — contd. 


'1 aha me Jan for parti . . . 

governed by Art. Ill and not 120 Where a Maho 
ru(xl an sues for partition of moveables and - 


jblcs, his claim os regards immoveables 
falls within Art 144 and not 120 of Sch. II of the 
Limitation Act Stsd Noobdrm 8ahib v Stbd 
Ibrahim Sahib (1910) 1 L. R. 34 Mad 74 

Sch. II, Art. 123 — Smt to recover 

legacy — Legacy no! assented to by executor— Probate 


■and Admimetralion Act ( F of 1SJ1), s 112 — Maho 
medan Laus—Shuihs— IValf— Bequest for Gad i nt 
Ihum feast — Fciiltah dinners — Valid bequest — Cy 

■ores Art. 123 of tho Second Schedule of the 
Limitation Act, 1877, applies to a suit where the 
substantial claim is to recovor a legacy, even 
though not assented to by the executor, and whe 
ther or not the suit involve* the administration 
ol tho whole estate A Shiah Mahomodan directed 
hi# executors by his will to spend a portion of the 
income of his property upon tha following chant- 
able or religious objects • <i) tlio CadUol khum 
feast at Mecca ; (u) Tito G»df feast at Rehman- 
pura in Surat ( and (in) a Fattiah dinner ,l * 


B»6o Jan v. Kalb Husain, 1. L. B. 31 AU. 136, 
followed. Where the testator has indicated a 
general charitable intention in the bequest made 
by him and if these bequests fad, tho ( ourt can 
devote the property to religious or charitable pur- 
poses according to tho cypres doctrine Saleehai 
Abdcl Kadeb t Bax Safiabu (1911) 

I L. R 36 Bom. Ill 


-Sch.il, Art. 124— 

* Shebait I. I. R. 39 Calc, 887 


- Sch. n. Art 126— 


— Sch n. Art 127 — Joint -property 


— Exclusion of a co-parcener — Knowledge of e_ 
elusion — Decree by another excluded co-parcener 
for chart by partition does not prevent time front 
running Certain joint family property was in 
the possession of some of the co parceners (defend- 
ants Nos. 1 to 3), who began to hold it adversely 
to the remaining co parceners from 1890. In 
1895, defendant No. 6, one of tho excluded co-par- 
ceners, aned all the co- parceners to recover hia 
share m the property by partition. His share, 
which was one sixth in the property, was decreed 
to him in 1008, and ho recovered possession of it 
in due co unto. In 1907, another of tho exoludod 
co-parceners brought a suit to rooover his share 
by partition of the property He sought to bring 
bis suit within time by alleging that the possession 
of defendants Noa 1 to 3 became adverse only 
after 1898. The lower Courts held that the pialntilf 
was excluded to his knowledge from enjoymont 
of the property from 1890, and that his suit was 
barred under Art. 127 of Sch. II of the Limitation 
Act. On appeal • — Held, by Chandavarkar, J , 
that the decree of 1 898 gave a sixth share to dofand 
ant No. 5, and left the remaining five-sixths 
untouched , the mutual relations of tho defendants 
In tha first suit with reference to their five-sixths 
having been left to continue as before, the property 
in their hands remained Joint, and that tlie judg- 
ment anddocreeof 1898 did not disturb as between 
them the previous state of things and stop the 
limitation that had begun to run as against tho 
plaintiff from 1S90 Held, by Hatcheook, J , 
concurring, that the finding of fact against the 
plaintiff that he was excluded to hi* knowledge 
from enjoyment of joint property by defendant* 
Nos I to 3 from 1890, we* wholly independent of, 
and unaffected by, the decree of 1893 which only 
decided that the family and the projierty were 
joint and that tho property was consequently 
partible. Bsbaji Arora v Dstth Laxhss 
( 1812) L 1. R. 37 Tom. 64 

Sch. IL Art*. 127. 142 —A to parcener 

• a possession of joint lands os behalf of all co- 
parceners — Alienation by the co-parceners inthont 


testator’s and his wife's account. The Cadi 
{casta were la celebrate the appointment of All as 
mctnicr of tbe Prophet. HtlJ, that the first two 
bequest* were v*UJ, but tho validity of the third 
tequest was doubtful KakslocJa Sahib v. A usee- 
ndten Sahib, I. Z~ B. 13 Mad. 201, ZooUla BM 
x. Zyanl Abedrn, I L. R. 6 Bom. L. B. 10SS, and 


kncncltdgs of the rest— Adverse possession of ill 
vendee. Certain lands belonging to the joint 
family of plaintiffs and defendant No. 1 were in 
the possession of defendant No. 1 on behalf of the 
family In 18S0, be alienated them to defendant 
No. 2 but remained In possession on executing 
a rent note m favour of the vendee. The plaintiffs 
brought a suit in 1906 to recovtr by partition their 
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LIMITATION ACT (XV OF I877>-«wM 
— -Seh. U, Art*. 137, 142, 144— 

Advert s poasersion — “ Defendant ’’—Succcseut but 
independent trespassers Plaintiffs purchased ccr 
tain proper!/ at an execution sale on tho 20lli 
November 1891, tho property being at tlio tuna 
of purchase in tho possession of trespassers and 
formal possession was given to them on the 26th 
November 1S92 In 1897 other persons, also tre* 
passers, obtained possession of tho property, 
against and not through the persons originally in 
possession. In 1908 the plaintiffs sued the second 
set of trespassers for possession Held, that Art 
lit of the second >ebedulo to the Indian Limita- 
tion Act, IS77, applied and the suit was not time 
barred Dam Prasad Janna v Lai.', i Aaraiit 
Pradh'Vt, I D It 12 Calc 107, followed. Bam 
Lakiui. P.ai i GaJaduau Rai (1010) 

I L B. 33 All 224 


Sch. n. Art. 133— 

See Gbaxt . I. L. B. 37 Calc. 674 

— - — lease of e> dotted 

land for a term by Mohunt — A o renl paid for 
over I" years after the expiry of least— Successor 
of JJohunt, </ way me to recover possession. 
The Mohunt of a math granted a Ieaao of land 
belonging to the math for a term which expired 
in I860 It was found that no rent was ever 
paid since the oxpi ration of tho lease, more than 
12 rear* offer which the succeeding mohunt 
sued to recover the Und from tho successors 
of tho lessee Held, that the High Court wsa 
right in holding that the suit was barred under 
Art. 139 of Sch 11 of the Limitation Act of 1877 
Mobcstwiaowas IUuani-j Das t Bam Brisuxa 
Bosk. [P C ] 26 C W N, 722 

— Sch n. Arts 139. 144— 3W« 

aja mt rejirucntatiies of deceased tenant governed 
by Art 130 and not 144 A suit against the repre 
tentative* of a tenant after the determination of 
tho tenancy to recover tho property leased is gov 
emed by Art. 139 and not by Art HI of 8ch II 
of tho Limitation Act. Such a suit would be 
barred against the representatives if it would be 
barred against the tenant if ahve Vo do path 
hanmmham v Dronamraju Seetharama Murthy 
I L. It 31 Mai 16 1, 167 doubted Subrav £11 
IUmiak v Gcwdala It amass a (1009) 

LL E.33 Mad 260 

Sch IL Art 141 — Hindu law — Suit 

by rteertioner for possession — Adierss possession by 
widow of predeceased ton of last unit owner — Lni 
lotion A separated Hindu d ed leaving him 
surviving two widows and a daughter in law, tho 
widow of his predeceased son L pon tho death 
of the survivor of the two w idowa tho daughter m 
law took possession of lha property and remained 
in possession thereof for more than twelve j ears, 
adversely to the reversioners Held, on suit by 
the reversioners to recover possession, that tbeir 
clauu was tunc barred, their cause of action having 
commenced from the death of the survivor of the 
two widows of the last owner Shaw* Doer v Dob 
Koer, L B 20 I A 132, referred to GaJadhab 
P iXDE 0 P ABB AT I (1010) 

I. L. K. 33 AIL 312 

Sch. II, Arts. 142, 144— 

See ListiTATiojr (39) 

I. L. B. 14 Calc. S58 


LIMITATION ACT (X7 OF lS77)-contd, 

Sch. U, Art*. 148, 144-conhf 

MCTT, BEAD OF 

L L. B. 33 Mad 316 


- Siiif 


} rr cover jortes, 
— Diacoslmvaiice of possession 
n agent of minors— Decree by lit 


non — Dtsposte. 

— Possession a. . ...... . „ . _ 

Minor* on oHaimny majority against the agett for 
possession of the j roperty — Decree not executed and 
barred by limitation — Agent wrongfully ditposecstid 
ly a third person — Money decree agon et theongii at 
owners — Decree holder stein g to attach propei'j — 
Adverse possession — Cm I Prosed i rt Code (Act \/t' 

of JS82), s 2 S3 A died in 1879 leaving lx hind 
him two minor son* R and D and a mistress A 
The latter looked after the minors and managed 
their property When they armed at the ago of 
msrorriy they found that A claimed tho property 
in her own right In 1891, R and D sued A lot 
tho possession of the lands and obtained a decreo 
on the 30th of August 1802 which was confirmed 
on appeal on the 15th June 1694 This decree 
was sought to bo oxecutrd on tho 2Gth Juno 1897, 
but the application was dismissed as barred by 
limitation A was then wrongfully deprived of 
tho possession of tho property by 1 , who sold it 
to Bin 1696 B mortgaged Che property Co E in 
1000 In tho same year, the pla ntiif obtained 
a money decreo against R and D and in execution 
of it ho had an attachment placed on tho property, 
but the attachment was removed in 1994 at tho 
instance of D and E In 190o, the plaintiff 
brought a auit for a declaration that tho proper!) 
was liable to bo attached and sold in cxocution 
of lilt decree against R and D The defendants 
77 and E contended Chat the suit was barred under 
Art 142 of (ho Limitation Act, 1877, inasmuch as 
neither the plaintiff nor his predecessors in title 
R and D Wore m possession of tho property within 
twelve )ears preceding the suit Held that tie 
auit having been brought by the plaintiff, under e 
283 of the Civil Procedure Code of 1882, to estab- 
lish his light to attach and sell the property in 
dispute as that of his judgment debtors ll and D 
in execution of bis money decree all that he had 
to proto was that on the date of attachment 
the judgment debtors had a sal mating right to 
the property and that the Slut must, therefore, 
be tried as if it were a suit for possession by tho 
Judgment-debtor He/d also that os A s posses- 
sion must be deemed to hat e begun in 1879 as that 
of bailiff Or agent for the minors R and D and to 
bate continued as such until after they had arnvid 
at the age of majority, and as there bad never been 
any dispossession by A of R and D while they had 
been in jiosscssiou, in a suit against A her plea of 
limitation would be decided by the application, not 
of Art 142, but of Art 144 of the Limitation Act, 
1877 Morgan i Morgan, 1 All 4S9, followed, 
Taylor v H „rfr, Sm. L G l dt 11 {10th Bin ), 644, 
645, followed , Lolluhhae Bapullat v Man Inter 
bot, 1 L It 2 Horn. 3S8, at p 413, followed , and 
Dadobar Krishna, 1 L R 7 Bom 34, follow ed 
Held, further that though the decree lor posses- 
sion, obtained by R and D against si had become 
incapable of execution by reason of tbeir failure 
to apply to the Court for its execution within lb e 
period prescribed by tho law of limitation, the 
right established by it remained and though that 
right could not bo enforced as against A by execu7 
lion through the Court, the decree holders could 
enter by ousting any trespasser, A included. 
Banin r. A aba, I, L. B, IS Bom 238, followed. 
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LXMTIA1IQN ACT 1X7 OF 

Sch. H. Arts. 112, lU-conii 

Held. therefore, that there hating teen no allega- 
tion of possession mSandC lost by dispossession 
or discontinuance of possession, but tha ease pat 
forward having been a title in them established by 
their decree against A and a wrongful possession 
obtained from her after the decree by Y under 
whom B and E claimed, the limitation applicable 
to the suit waa that provided by Art. 144 not 
Art 112 of the Indian Limitation Act (XV of 
1877) FoU Abdulla v Babajt Oungay, I L B 
U Bam 453. followed , and Oaiigoayal Saga 
Ratal JfVtfra y J ago Dhaga Afhalra , , {I SSI) 
P J 242 followed. Yassdso Atmibax Jos hi v 
Estiva BAixsisnsA Tuna 11910) 

I. L. B. 35 Bam. 78 




another, unde/ 1 mistake lo hold jowl possession for 
more than 12 years — Sort to reeoter exclusive pet 

Samoa — LtnulaliOn — Co Meal — Ad qntecence — 

Estoppel — Mistake — Cosharen, adi erst possession 

common, consequences of Where A l* the owner 
of an estate in which the disputed land ia situated 
and A and B are joint owners in an adjoining 
estate, and the land in dispute has been hold by A 
and B by mutual consent as part of their joint 
estate for a period of mote than 12 yearn before 
suit in ignorance of their ngbte, limitation arums 
oithet by diaonntianance of possession by A under 
Art. 112 or by adverse possession of B under Art 
111 of the Limitation Act Votudevav Magunt, 
l, B. R 24 Mod. di7, refected to Per Jasons, 

O. J —The mere fact of consent doe* not prerent (ulollutc , u< 
possession being adverse. The test is whether reversed by 


USKTATIOS ACT (XV OF 15771— conU. 

Sch. H, Art. 144-oonU 

emn of a defendant must be of the same nature 
as that sought by the plaintiff and the defendant 
cannot set op his possession ns a permanent 
lessee as ads tree in a suit by the plaintiff for 
possession at proprietor Umrunnttsa v Aid. 
Yar khan. 1 L B 3 AIL 24, followed. Where 
the plaintiff brought a'suit for possession of certain 
property purchased by him at au auction sale 
within 12 years from the date of sale, but after the 
expiry of 12 years brought the defendant appellant 
on tho record on the ground that subsequent to 
the plaintiff* purchase he had been granted a 
permanent lease of the property by the original 
defendants, the previous owners nho hod wrong- 
fully retained possession since the plaintiff a pur. 
chaso //eld. that the defendant appellant was 
not entitled to add the period of his lessor 1 


.„ ;o the plaintiff* 

■L Laurel Uibee r Bejot Cnawn SfaBiTjr 
(1813) 17 0. W. N. 781 

o/ //unfit 


widow — Assertion, ,n public c . „ _ 

ship — Questions drndect on references from docu- 
ments — .Nature of possession of uidom, uhethcr ■> 
hen of maintenance or adverse Where a question 
as to thn nature and effect of the possession of 
property by a Hindu widow, 1 1 , whether the 
possession is only in lien of her maintenance, 
and not ad reran possession, it ono decided by 
legal Inferences drawn from documents, opinions 
of the courts, though concurrent, are not findings 
of fact and where wrong conclusions from such 
inferences have been formed they are open to be 
K - “•* T ' J ippc*h 


the P«non who Mte up adverre porsetsson re able ^hen the widow asserted °hat she was entitled 
to show that he held for himself and if he did, the u bBir to tho wp » rtt , »hare tei d hei bus. 
mere fact that there was acquiescence or consent wtca ln j “ , 

on the part ol the other person toneeiued would brongkt Bgwnlt her .be asserted that she aSd her 
ln circumstance* bis these mate no difference. co V , M , . _ , ,, , i. ... v._ _ ,i l,, 

Parshgtlan r. Sagay. I L.B.23 Bom 37. referred Bil been in possession, and it was only 

to. Per Caamart, J —Art \ta» Art. nUemayre pleading tb.t >- ■- 

144 of tho Limitation Act applied to the ease 
" ’.vet Sm* Bskei 


t she set up a 


MM I. ,1. «?£ 

DwA f,Vii^ 1Tn Ca0WD “ rKr * , appbcalion to the court, she made an assertion 
(1013) . . . 17 C. W. H 595 publicly that she and her co widow were the heirs 

Sch. H. Alt. 144— * nd ‘b* ottl J hplra *« lh8 property, from Which 

Den. u, A». assertion mutation of it to her name followed, 

made an absolute g ft of part 


fe Hrs du L*W L L. B- 34 Mad. 402 and when tl 


See Lmnsxjos L. B. 48 L A. 197 
I. L. a. 39 Mai. 817 
See Rioishutio* Act, 1877, as. 17 akd 
_ « L L. R. 47 Calc £88 


s. whether 


Ufcl si 

SJ’aTStSSd esl 

able property and it governed by twelyi 
limitation under Art. 144 of the Limit*! 
(XV of 1877} Rakkalsihoji v Haujs 
(1911) X. L. B. 86 B< 


of tho property— when she made such public 
assertions of a right to excluaivo possession from 
18o9 to her death m 1895— tho true inference was 
that her possession was adverse and tho plaintiff’s 
(respondent a) title wna barred by Umi.tat.ion 
under Art 141 of Sch. II of the Limitation Act 
(XV of 1877) SaTOCn Pjusad t Rvr Kishohb 
1a1 - L L. R. 42 ML 162 

Sch n. Art. 146-A— 

Bee MnsiciraL Coci.cn- 

L L. R. 38 Had, e 

Sch n, AxL 148— Limitation — Suit 

for ndemjAxon — Mori gage bp conditional sole— 


ii a s he held to include the possessioa of 
. ro -defendant, atill in posacasir • 
LffMunt Ullo- BaJq,.rai v. Bass Bac 
jj Bon. 168, dutluguishtd. The edve 


the ngbt of redemption can only ai 

expiration of th* specified period. But there is 
nothing in law to prevent tho parties from mating 
a provision that the mortgagor may discharge 
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LIMITATION ACT (XV OF 187?}— conld. 

Sch. n, Art. 148— conid. 

the debt within the specified period, and take 
back the property Such a provision is usually 
to the advantage of the mortgagor The father of 
the plaintiff oxeouted a mortgage by way of condi- 
tional sale on the 6th of January, 1830, in respect 
of 12 villages in favour of the predecessor m title 
of the principal defendant , and there was at tho 
time of execution a contemporaneous agreement 
“that the sale would be cancelled on payment of 
the amount of consideration m nine years.” In 
a suit brought on the 6th of January, 1890, for 
redemption the High Court held on the construc- 
tion of tho contract that the suit was not tarred, 
as the right to redeem only arose on the expiry 
of the nine years. Ucld, by tho Judicial Com- 
mittee, that the case must bo decided, not on the 
construction of the contract, hut on the case made 
by the plaintiff on the pleadings, which was that 
she was entitled under the agreement to redeem 
the property within the period of dub years, and 
by tho statement of account produced with the 
plaint which showed that the mortgage debt was 
actually satisfied under the contract on the 4th of 
September, 1S3S , and that being so, the nght to 
redeem then accrued, and the whole suit was 
theroforo barrod, not having been brought within 
60 years from that date (Art. US of Sch. II of the 
Limitation Act, XV of 1S77) Bamtawar 
Beoam r. HtrajJM Khasum (1914) 

I. L. R, 36 AIL 195 

Sch. n. Axf. 164— 

Set Ex parts Deciles 

I. L K. 39 Chic. 50G 
Su Lisutatiov A or (IX or 1908), Soh 
I, Art 164. [L L. R. 37 All. 597 
See Substituted Service. 

L L. R. 38 Calc. 394 

Sch. U, Ait. 170- 

See Cim Procedure Code, 1882, s 234 
I. L. R. 32 AIL 404 

Sch. IL Art. 178— 

Limitation Act {IX of 

100$), S. 15 — Extent ton of Secret — Limitation — 
Execution stayed by injunction In execution of 
a decree certain property was attached by the 
docroo holder by means of on application mode 
on tho 8th of July 1904. Objection was taken to 
the attachment, which was disallowed on the loth 
of March 1003. This was followed up on tho 5th 
of April, 1903, by a declaratory suit against the 
decree-holder. An injunction was also granted 
on the 6th of April, 1903, whereby the sate of the 
property in suit was staj e<L The suit terminated 
on tho 26th of June, 1907, but the inj unction lasted 
until January 1909 The next application for 
execution was made on the 14th o! April, 1910. 
11 ’IS, that this Ja*t application was within time 
whether the Limitation let of 1877 or that of 1903 
applied. It was not relevant that the decree- 
holder might possibly have obtained execution 
of tbe decree against other property of In* Judg- 
ment-debtor. L’i ho r» Lai Mittr v Jagannath 
Prasad, I L. R 28 AH. C$1 . followed. Utttrux 
Xasir pd nut v. Uordxo 1’rsSsd (1912) 

I. L. K. 34 AIL 436 


LIMITATION ACT (XV OF lS77)-contd. 

Sch. H, Arts. 178, 179— 

See Tbassjes op Property Act (IV ot 
1882), 63. 88, 89 

I. L. R. 40 Bom. 321 


— ■ ■ ■■ — Article 179 applies fa 

initiate proceedings — Previous orders in execution, 
e fieri of, as res judicata — Civil Procedure Coda 
{XI Y of 1882), attachment under, when ceases, a 
question of intention — Erroneous order on a ques- 
tion of lam, when res judicata Previous orders 
passod in execution and allowing execution on a 
construction of a decree, as to mesne profits or as 
to interest or tho like have the force of res judicata, 
though the later application be in respect of a 
different subject matter Thus if under the old 
Civil Procedure Code (Act XIV of 1882), attach- 
meat ol several properties had been made, and 
more than threo years after such attachment 
sale of 60me of those properties was ordered, the 
supposition that the attachment was then sub- 
sisting, that order to sell will act as res judicata 
when a subsequent application for sale is made 
within three years thereafter to sell other pro- 
perties originally attached. Coder tho old Civil 
Procedure Codo the question whether ft particular 
attachment subsists at a certain time was a ques- 
tion of intention Ram Knpal v. Sup Kuan, 
/. L R. 6 All 2C9, VenLatanarasimha Naidoo v. 
Papammah, I L R 19 Mad. 51, and Subbarama 
Ayyary Hagammal.l L R 21 Mad. C$3, followed. 
The rule that an erroneous decision on a question 
ot law not tbe force ot res judicata does not 
apply to such a case. Palanippa Ckettiar v. 
Savon Naidoo, 18 Mad L J 518, and Mangala- 
lhammal y \arayanasami Ayyar, 1 L R 30 Mad. 
161, distinguished. It is well established that an 
application intended to revive and carry through 
a pending execution is not covered by Art. 179 of 
the Limitation Act (XV of 1877) a* it is not an 
application to initiate a now execution. Qainar- 
tid dm Ahmed v Jawalur Lai, I L R 27 AU. 331, 
and Suppa Rcddiar v Axudat Ammal, I. L. R 28 
Mad. 60, followed Tbe right to apply to con- 
tinue execution in such coses accrues from day ta 
day and will not be barred until three years Lave 
elapsed after tho proceeding* have ceased to be 
pending So tho application i* not barrod under 
Art 178 either Chalavadi Koliah v. Paloon 
Aliuulammah, I L R 31 Mad. 11, followed. 
Subba C nimm v Mum try eras P rtt.sr (1913) 

L L. R. 36 Mad. 553 

Sch. H Art. 179— 

Set Lieitatiov L L. R. 33 All. 264 
See IfoaTOAOE . L L R .40 All. 107 


-Application against o 


meni-deUor If saves limitation against other— 
Cinf Procedure Code {Act XIV of 18S2), s- 215- 
An application for execution which conform* 
to the requirement* specified in *«. 233, 230, 
237, and 233 of the Civil Procedure Cod* and 
ou whu-h tho Court permit* execution la an appli- 
cation ‘'in acconlanoo wit h law” within iho 
mcomnz of Art 179 of Sch. II of the Limitation 
Act, 1877. Where a decree vrai for possession 
against one *ot of defendants, for potsesaioa 
through tenants against another set of defend- 
ants, and for cost* and mesne profit* against all 
the deleo, Lints and an application wo* made for 
execution of so much ot the decree as related to 
cost* against some of the defendants, bat not 
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XIMITATIOff ACT (XV OF 1677}— 

Sob. U, Ait. 179 — contd. 

applied for execution of a decree and withdrew the 
application do the objection of the judgment 
debtors that the decree bad been transferred to a 
■third person who had retransferred it to the decree 
holder and that therefore the execution could not 
proceed ~HtU, that the application was a step 
in aid of execution and eared limitation Gopol 
Sah v. Janakx Koet, I. L. It. 23 Cole 217, diotin- 
guished. Mcsaraf AU r. Aunt Jan Blbee 
(1010) 15 C W. N. 71 

3 . — Applications when not “in 

accordance with law "—The plaintiff obtained 
a decree against the defendants lie sought to 
execute the decree by filing six darl lasts all within 
tim». The lower Court held that tha sixth dor- 
JJiail was not filed in time, for tho first fire dar 
lhasts could not bo taken into consideration tor 
purposes of limitation a* they were not in “ accord 
ance with law'* bec&uso every one of them sought 
■relief or rebels which on considering the merits 
of the darlhasts, the Court could not hare granted 
On appeal Held, that tha darlhast in question 
wa 1 * in time, for tho first fire darlhasts were “in 
accordance with law ” aa each one of them claimed 
relief granted by and therefore within the deereo 
and tho question whether on a consideration of all 
the facts the Court could in tho events that had 
happened grant the relief was only a question 
for trial on Ihe merits Bam>o Ksshya v Naba 
sjiuu (19)2) . . ht. R. 37 Bom. 42 

9. Application for time to obtain 

■copies— -required I'J s 233 oj lie Citif Procedure Code 
(4elX/F of 13$2) In the course of proceedings 
to execute a decree, the dccrco-holder filed an 
application for time to obtain certified coruis 
of extracts required by 8 238 of the Civil 

Procedure Code, 1882 Tho second application to 
execute a decree wo* Bled more than throe years 
after the date of the first application, though it was 
within three years of the data of the application 
tor time ft wns sought to bring tho second sppb 
cation within tlmo by relying on tha applies 
tion for time as a step in -aid of execution 
Held, that the second application to executn the 
decree was presented in tune, for the application 
for tune to obtain certified copies required by s. 
238 of tho Civil Procedure Code of 1882, was a 
step in-aid of execution Sheshadasacharta v 
Bhijiacharya (1912) . I. L. R. 37 Bom. 317 

10. Mortgagor's pelition lor 

declaration ol insolvency — Oppoeuwn by mart 
ijagce judgment-creditor — Step-in-aul of execution 
— I* nwtatvaw. Aa t.q$luMD/au. by rc/art-gagf* yulg 
jnent-oreditor in execution of hie decree, opposing 
tho insolvency proceeding of the mortgagor judg. 
mont-debtor, is a atep-in aid of execution under 
Art 179, Sch. II of the Limitation Act (XV of 
1877), and Art 182, Sch. I of the Limitation Act 
(IX of 1008). Laiuirau Latlcbrai e Baxa- 
6UANXAB VEniaAsi (1914) L L. R. 39 Bom. 20 

1L Application, oral, tor 

adjournment An application to take a step in- 
aid of execution under Art 179 of the Limitation 
Act need not be in writing 4 mar Singh v Tila, 
1 L S 3 AU 129, and MoncHal Jagjnonv. Aaaia 
Buddha, 1. L. if. 75 8om 405, followed. An appli 
cation by the decree holder for an adjournment 
to enable lnm to produce record* or evidence 
necessary to effectively conduct tho execution 
proceedings further is an application to 6et an 


imiTATlOH ACT (XV OF l877y~eonfI 
~ Sch. n. Art. 179— contJ. 

order in aid of execution. Shulidasacl arya v. 
Ehmacharya, 11 Bom L It 1201, Bandas Aaio- 
v. Vtthaldas Ktsandas, 1 L. It 36 Bom C38, 
Pitam Singh y Tota Singh, I L. B 29 All 301, 
and Kunhi y Saha gin, I L If 5 Had 111, 
referred to Annex, Kadeb Rotvtjjxb t Lniso- 
NAN Malavaj, Naib (1813) L L. R 38 Mad. 685 

Sch. n. Arts. 179, ISO— 

See Petty Cora on., practice ox 

I L. R 38 All 350 
See Reviyob I L. R, 43 Calc 803 

1, — Sch. XI, Art. 180 — An order in 

Privy Council affirming a deczeo ol tho High Couit 
includes the directions in such decree , an applicn 
tion to enforce any suck direction is in point of 
law an application to execute the order to the 
whole of winch Art 180 of Sch. II of the Limita- 
tion Act is applicable Kawm Dew u Aghorb 
Nath MusntajEs (1909) . 14 C. W H. 357 

2. — ‘ Revival ’ of decree, what 

iS—Ctul Procedure Code (XIV of 1352), * 21S, 
notice under — So retired i chert notice nil i mud. 
Where on an application for execution of a dccite 
more than ono year old, order for execution was 
issued without the notice to the judgment debtor 
required by a 248 of the Civil Procedure Code of 
1882, aucb order for execution does not revive ' 
the judgment within the meaning of Art 180 of 
Scb 11 ol the Limitation Act of 1877 It is 
only where such notice lias been issued that the 
judgment or decree is ‘revived’ Dessoo Yej. 

KATESA PeBCMAX. CHETTY V SbD.IV ASA RaNGA 

Row (1909) I. L. R 33 Mad- 187 

3 — — ■■ — — Execution of 

decree — Limitation — Terminus a quo — Order of Hit 
Majesty •» Conned dismissing an appeal for leant of 
proscenium an affirmance <f tie decree appealed from 
An order of His Majesty in the Pnvy Council dis 
missing an appeal for whatever cause is in effect an 
affirmance of the Court below and is the only order 
in the litigation capable of enforcement W1 ere, 
therefore, an appeal to His Majesty in Council from 
a docree passed by the High Court for sale on a 
mortgage was dismissed for want of prosecution. 

It was held that limitation in respect of an apjlica 
tion by the decree holder for an order absolute for 
sale waa governed by Art 180 ol the Second 
Schedule to the Indian Limitation Act, 1877, time 
running from the date of the order of His Majesty 
in Council Tassadua Rasul Khan T Kashi Ram, 1 
L. R 25 AO 109, and Oudh Behan Lai v Aageshar 
Lai, / L. R. 12 AU 2T8, referred to lit pro Doss 
Gossaui v. Chunder Seekur Bhuttaeharjce, 7 W R 
621, distinguished Annul. Majid t> Jawadib 
Lai. (1010) . . . I. L. R. S3 All 154 

LIMITATION ACTS XV OP 1877 AND IX OF 
1908— 

■ Comparative Statement, — 

The sections of tho 1877 Act correspond to the 
same sections in the 1 908 Act except the following- — 
bcel.cn of the 1908 Act Cbrresponding section 
in the 1877 Act. 
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LIMITATION ACTS (XV OP 1877 AKD IX OP 

imu-mkU. 

— Comg&ratlTe Sla(«mtat— " n, -I 

Sect oa of lbs 1908 Act Corrmpooduig section 
in the 1677 AoU 

8 . 7 U*t cl»u»« 

21(1) 


20 (I) («) 

29(1) (») 

29 n 


LIMITATION ACT (IX OF imf-nnlJ 

I 3 — Conti 

had iiKXjfiod It Id his jjelnt a* 10 bunane «, when 
la lad it amounted to 17 lisoeiut I/M, that, 
it w u will In tlio cum]wUuce of t) • Court to allow 
t ha jJaluUO to amend I i* ) taint >o aa to claim the 
larger alia re even after tin period o( I oiltnt n 
lor tlo cuit lad ex) red Mt Hannan Santo r 
Anoct Majid (1911) L L. O. S3 All SIS 


- Qufl 


■ of /. 


if way bt co len/rri i /or the j frd h»< in appeal 
Tit* Court con, under • 3 tale notice of tie 
qucatlon ol 1 nutation altl ough it Laa not been 
taken up In 0 e Couita l». iuu Nimsosua Bssa 
Goswaxi r IkolhadxaK Teoai i (1918) 

22 C W N 994 
U 3,4andl4— FOtngtu liHUtetomr 

n On day of lit rr-of rainy after 




effect of— i/eani 


100 4 

1 5 A. 

175 A. 

1 i B 174C 


LIMITATION ACT (IX OP 19081 
Set Hitdo Law— Anorrios 

I LB 40 Mad. 818 


- lnajplicabtlily of, lo insolvency dependent *i 


VI •>/ U - 

of proeeculron mi 14— tenet tat 4 m«i* 
i ng u I According to a. 11 ol lie Limitation Act 
it la onljr ttur period dur ng which a au 1 1* actually 
1 roaccolcd In a wrong Court t) at can ho excluded 
in favour ot » plaintiff lot not t ha period before 
the Chug ot tl e au l though 11 « Court wee then 
rloacd lor recess. So li the period ol lim talion 
(oe live amt expired during lie period ol recess 
ol the wrong Court wherein the eult Wat Tied on 
the day ol ita re open ng t) e amt rauat he I eld to 
he barred. It It only the period ol cloning of 
proper Court in wlich the tu t rauat be inat tuUd 
that can he talon account ol under a. 4 Abheija 
Chun, ChuclttlevUy r tour hfehun Dull ti H if 
" t followed her Srtxcts, J — Although the 
word Court in a 4 u not quel find by the 
adjectiee j roper aa it U n otl cr part* of tl « 
Act, it would not be rre*< treble to tale account ol 
the cloning and ro-openlng ol any otber Court in 
which the au t waa r ghtly instituted Per Cubism 
According to a 3 tl e concession* awarded by the 
■' BeierA aect on* ol the Innutall- - *-• — — 


proceedings — 

Stt ISSOlTEtOT IBOeXZDlSCS II* 

ILE !1 Mad. 74 

CauH oj actum ho 

th ng la the Limitation Act can pre rite to a cauae 
ol action unleai a ngl t to aue exists independently 
of its prow aiona Bisbuk 8d.o 8 r A. W N 
Wtatt (1911) . 16 C W N 510 


Mina Mounts Row 


m. 3 to 25 £9 (1) (b)— 

See LiuiTinox 1 LB ii Calc 1B9 

as 3 7 . Sch L Art 142— Vmor— 

Htprtmial v* — Heath of the minor after majority 
hat pend, ig dna'j.l.ty—R jit of perianal r tprtten 
tativt to tat— Limitation. Where a minor acquired 
a cause ol action to aoe (or possession ol property 
and died within three years after atla rung majority 
Ilia personal representative can, although twelve 
' — * -xjired alnce the cauae ol acton 


Sea Court Fisa 3 Pal L J 484 
a 2 (8), Sch L Art 144— 


accrued, Inst tu 


re Coktbact Act (IX or 1872), a 28 
L L B. 38 Boa 344 
LmutaUon — Amend 


claimed In 

loand that 
madanlaW 
dooM aa I 


_ preemption under the 

i law ol a x&uundan share it wee 

> necessary conditions ol the Mu ham 

d been fulfilled but, there being some 
the exact abate sold, the plaint ff 


y time will in tlie tliree years period 
which had already commenced in the 1 le t me ol 
deceased In such a amt lha deceased must be 
incladed in tl e term pla nt II (or th« purpose 
of Art 142. for accord ng to a. 3 of tie Limits! on 
Act * plaintiff includes any person from or 
through whom tha plaint fl derives h s r gl t to 
in* Amrs RsaiJI r It annul (191G) 

lb B 40 Bom 684. 

*. 3, Arts 120 132— 

Set Limit atio» L L R 48 Calc 4oS- 


i 3, Ait. 177 — 
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LIMITATION ACT (IX OP 1908 }— cmid 


Set Lxmjtatios L L. R. 38 Bom. 656 
r. L. R. 2 Bah. 127 
Stt Mabbas Estates Laud Act (I or 
1908}, s. 192 1. L. E. 38 Mad. £95 

.. „ — ■ - General Clautet Act (X 

oj 1897), e. lO—Pre-emphon-^Tirat /or payment a/ 
pre-emptive price not to be extended beyond period 
fixed by decree. Held, that neither s 4 of the 
Indian Limitation Act, 1008, Dor e. 10 of the 
General Clauses Act, 1897, applies to the payment 
of money payable by the successful plaintiff 
under a decrco for pre-emption. Hinna Nabain 
e. Alam Sibch (1918) L L. R. 41 All 47 

S3. 4 and 5 — 

Set Limitation (43) 

r. L. R. 41 Mad 412 

If. 4 and 23— 

See Mobtoaob Decbee. 

3 Pat l. 3. 478 

IS. 4 and 14 — Suit for dcu-cr — Period 

of limitation expiring during Chnitmai holidays — 
Suit filed in a Subordinate Judyt t Court, on tit 
Small Came tide on the re-optitiny day— plaint 
returned [or tcanf of luriedicticn on the Snail Came 
fide— Plain! presented as an Original Suit in the 
tame Court on iU regular tide— Limitation, bar of 
Where the period limited for the institution of a 
suit for dower expired on a day when the Court 
waa closed for the Christmas holidays, and tba 
salt was instituted on the re opening day es a 
Small Cause suit in the Court of a Subordinate 
Judge on its Small Cause side and on the plaint 
being returned after some days for want of juris 
diction It was filed on the next day in the same 
Court as an original suit and the defendant pleaded 
that tba suit waa bane d by limitation Held, 
that the time during which the suit was pending 
on the Small Cause side of the Court and which 
the plaintiff was allowed to deduct under a H 
of the limitation Act could not be tacked on to the 
period during which the Court wss closed, under 
a 4 of the Act, so as to ssvo tbo bar of limitation 
Ummatiiv v Paticduua (1921) 

L L. R. 44 Mad 817 

a. 4, Arts. 74, 75, SO and 120— 

Set Limitation , r. L. R. 38 Mad 374 
L L. R. 41 Mad. 412 

a. 4 and leq — 

■ noi applicable to Letters Patent 

appeal* — 

See Lon tatmx. I. L. R. 2 Lah. 127 


LIMITATION ACT (IX OP 1908}-co»tf. 

I. 5 —contd 

See Pboyinclal IhsoLvEacx Act (III 
or 1907), ns. 22, 36 and 52. 

I. L. R. 35 AIL 410 


See Secobd JtrrzAL. 2. L, B. S Lab. 1. 

1. Miscalculation ol time by 

pleader — Appeal rejected — Discretion, exercise of 
— Cm! Procedure Code ( Act T of 1908), a. 2 — 
** Decree meaning of A bond fide mistake com- 
mitted by a pleader in calculating the period of 
limitation may constitute a * sufficient cause" 
within the meaning of a 5 of the Limitation Act. 
tt hether the miscalculation decs constitute a 
sufficient cause in any particular ease must he 
decided by the Court haying regard to all the 
facts and circumstances of that case. Where tba 
Appellate Court refused to admit an appeal pre- 
sented out of time because according to its Ties' 
of the authorities a miscalculation by a pleader of 
the period of limitation was not a ‘ sufficient 
cause" for net presenting the appeal in time 
within the meaning of a. 5 of the limitation Act. 
Held, that the decision could he renewed on appeal 
as there waa no exercise of discretion by the Court, 
It is neither necessary nor desirable that any 
attempt should be made to find precisely and 
exhaustively the meaning ol the expietuou 
•• sufficient cause” which should receive a liberal 
construction ao as to advance substantial justice 
when no negligence, nor inaction, nor want of 
bond fidtt is imputable to the appellant Hi kb AL 
Chandra Gross v. Aehctosh Cbosx (1913) 

17 C. W. N. £07 


2. Provisional admission la tie ut 

the absence ol respondent— Preliminary objection 
taken by the reepondevt at the hearing — Enter, 
tamment of the guuhon—Apptal dt, muted uuS 
a U coett — Second appeal A time lancd a [peal 
Laving been provisionally admitted to the file 
in the absence ol tko respondent and at tbo 
bee rang the respondent having taken a preliminary 
objection that tbo appeal waa presented fcryend 
lime, the Court allowed llio objection and dis- 
missed tho appeal with all costa on the appeullant. 
On farther appeal by tba appellant Held, that 
there being no sufficient cause aa a matter of law 
for extending the time under a B oi the Limita- 
tion Act (IX of 1968), there waa no objection to 
the question being entertained after tfco provi- 
sional admission oi the appeal to the file in the 
absence of the respondent lidd, further, that the 
appeal against tLe order dismissing the appeal 
was a second appeal and not a first appeal hecaure 
it was an appeal against the decrco oi an Appellate 
Court. Raoji r Rbisssabao (1914) 

L L* it. 38 Bom. 613 


6 PaL L. J. 625 
See Attkaj. . I. L. R. 1 Lah. 508 
I. L. R. 42 Calc. 433 
See CivUi Pbocedues Cons, 1008 
O XXII, a. 0 . L L. B. 42 AIL 640 

XLI.b- 1 . . I. L. R. 43 Ail. 660 

Set Covet Fsm Act , ss * 0, 28. 

v 5 Pat. L. J. 74 
See Limitation . L, R. 44 I. A. 218 
I. L- R. 45 Calc. 94 
X. L. B. 41 Mad. 412 


3. — — Application lor tubefitnfion 

el name* fifed bejond lima— Procedure B. 5 
of the Indian Limitation Act, 1908, does not apply 
to an application made under O XXII, r. 4, ol the 
Code of Ciril Procedure. Where, therefore, tuck 
an application la made after time, the (tut or 
appeal must Lo declared to have abated, and the 
remedy for the [ lain tiff or appellant fa to proceed 
by application under O. XXII, r. 9. SecbxtasT 
or St at* tob India r. Jawahib Lai. (1914) 

I L. R. 30 AIL 235 
4- — - — ——Death of party pending Judg- 
ment — Legal represen'atius not brought cn record— 
llinoro'y of ok, of Ue cppdlarlt—Sefiignce of tie 
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LIMITATION ACT (IX OP 1908>— eo«U 

guardian — Ercuse of delay — Sn jJUtenl coy'., a 
queehon of discretion. S tiled a aiut neatest O 
Co the Sobotdiaot* Judge's Court. 0 died otter 
the hearing of the suit) bat before delivery of 
judgment. The judgment wee pronounced on the 
3rd July 1913 Against 0 On the 2nd October 
1913 <Tt widow It filed an appeal to the District 
Court on behalf of her two eons D and B, of whom 
B was major but D a minor. Tbo appeal was 
found to bo beyond tune by fifty days The 
question being raised whether there was n sufh 
dent cause for excuse of delay in favour of the 
minor appellant Held, that there was no suffi 
cicnt cause as R and B, tbs adult relatives of the 
minor, who were concerned to prosocuto the liti 
pat ion in their own interests and in the Interest 
of the minor were negligent, remiss and careless 
Babo f.AVEsn t Siraaiu Marta'S D (1910'j 

I L R. U Bom. IS 

S Time taken by intructcons 

review — Backet— Courfe duerchon i f eko'dd It 
fettered bj rules The tune taken by the appellant 
in au infnictuoua application for review will not be 
excluded 11 the grounds of renew were only grounds 
oi appeal, nor docs a more routine order register, 
ing an application for renew constitute the bond 
fide prosecution of a civil litigation The disere 
tion of tha Appellate Court to admit appeals 
filed out of time on causa shown ought not to 
lie crystalued Into definite rule* so si to fetter 
that discretion Held, m the circumstances of the 
present case, that tha appeal should he registered 
SoDnatas RaVT t> Sioosrva Jiiatap Siton 
(1915) . . 19 C W N 1113 

6 Discretion ol Court— DarruUr 

—Liability for negligence. Held, that au appeal 
mil lie on the question of limitation where the lower 
Appellate Court In admitting the appeal to it 
under s 6 of the Indian Limitation Act has not 
exercised a judicial discretion The mere fact 
that tho papers ol the cate and a fee of some sort 
had been left with a legal practitioner in order 
that he mgbt file an appeal, hut that he had not 
done ao and had rcturaod the paper only after the 
expiry of tho penod of limitation, would not be in 
itself a sufficient ground for admitting an appeal 
37 days beyond tune. Per Richard*. C J. 
Semite, that if an advocate who is a barrister or 
other professional gentleman receives and accepts 
Inatructlons to 61s an appeal or make an appdica 
tion and the client loses his right to apjieal or 
make the application as the result of the negh 
gence of the hamster or practitioner to file the 
appeal or application within time, such bsrnaler 
or vakil would he liable to hia client in a Court of 
law. Bcddho e Diwax (1015) 

I. L. R 3? All 287 
7. Stamp not obtainable on last 

4v.3 C,'. V.miUAhM.— Ttm appellant 6.V&4 on. wipynsj 
on the 15th July The period of limitation for 
filing tha appeal had expired on the 13th July 
and on that day the appellant had filed an affidavit 
before tho appellate Court, stating that ha could 
not get a stamp. The next day was a holiday 
Held, that the delay should have been excused 
under the Limitation Act, 1906, a. S Maharajah 
Kesuo Prosad Buoh Baiiidfb ®. Harbaks 
Bant. X Pat. L. J. 163 

8. Present a‘lon of Appeal la 

wrong Court— Appeal aui.sejeesiilj/ prerenlcd is 

groper Court— Eicnte of delay— Sufficient canto— 


LIMITATION ACT (IX OF 1908}-»»fd. 

Good faith — Iclmg on advice of pleader — Bombay 
Cimf Court t Act [XIV of UC3), ». J 6 An Assist- 
ant Judgo having din missed a suit in which the 
claim was valued at Its 218, the plaintiff relying 
on the advice of Ins pleader Clod an appeal in the 
Iligb Court. Tho appeal was eventually returned 
to the plaintiff for its presentation lo tho District 
Court, whore it was j resented long after tha pres- 
cribed time. The District Judgo refused to 
excuse the delay in presenting the appeal, as ho 
wee of opinion that the plaintiff had no sufficient 
cause since tho question oi to which Court tho 
apjieal lay wa* not mvol' ed in any doubt. The 
plaintiff having apjiealed Held, that tho plaintiff 
had under the circumstances shown sufficient 
cause for not presenting the appeal in time, smefl 
in acting upon tha advice of his pleader ho was to 
be regarded as having acted in good ladh Dado. 
Wei v HanekehoUSSSU 21 Bom. 653. explained, 
UumRaiji JamUular v Brail, addat SubUru 
(7595) 20 Bom 135, referred to. Dattatrata 
Sitaram e Tux bxrRXiART or Stat* for J\DtA 
(li;o) L L. R. 45 Bom. 607 

9 Amendment of 

decree— ippod—Umitution lYhoro a decree has 
been amended and an apjieal is filed against the 
amended decree winch is jirnad facie barred by 
limitation, it it not in every ca«o that the appellant 
can prav in aid the provisions of section 5 of tho 
Indian Limitation Act, 1906 Ho cannot do no, 
(or instance it Lis appeal does not attack the 
omendot decree or raise some question connected 
with the amended decree Amur Chandra A 'undo 
v Atad Hihlan l L R , 32 Cede , SOS Brojo Lai 
Rot Ckotedkury v Tara Pratauna Bkaltachani, 
3C L J .785 and KaU r Lain, / £ R , 21 Cuk., 
259, referred to GaJat»UR Sn.on v Bahaist Lai- 
L L. R. 43 AIL 380 


10 A ppt a l— 

Pretenlalion — 1 alcalah amah — Valalalnamak dulu 

accepted, let name of pleader not filled in the body of 
the document Two pleaders filed an apjieal on 
behalf of their client j hut after thoy had done *o 
it wav discovered that their vakalatnarnah, 
though duly accepted by both, did not contain 
their names in the lody of the document. There- 
upon a fresh \ ahalatnamah was filed, with a peti- 
tion by the client staling tha facts and jiraying 
that the memorandum of apjieal might be taken as 
having been presented In the dato of the filing of 
the fresh vaiaUtnamah and tho delay excused 
under the powers conferred by section 5 of tho 
Indian Limitation Act, 1909 Tho court never- 
tlieloes dismissed tha appeaL Held, that the lower 
appellate court was wrong in not admitting tho 
appeal under section S of tha Indian Limitation 
Act. 1009 And quart whothor a vakalatnarnah 
duly accented by a pleader should, he regarded as 
of no validity because by an overnight the ploodoi a 
name has taen omitted from the body of the docu- 
ment. Muhammad 4fi Tibia v, Jo* Ham, I L. 77, 
36 ill, 46, referred to. Suaxbuit Nath o Badri 
Das . . . L L. R 43 AIL 392 

11. 1 1 ‘ — ■ ■ An admission of 

& time-barred appeal i object to any Objection 
that may he taken suleequcntly is irregular Mo. 
Aeoot Ka8aik v. Cchitcmhat Sahav 

6 Pat L. J. 444 

• IS- 5, 12 — Sufficient came — Interference 

by High Court in tccond appeal — The time rcquinle 
for obtaining a copy of the decree, what u It is now 
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LIMITATION ACT (IX OF 10O8)-««/J. 

— — - ss. 5, IS — touU 

settled by a loop string of authorities (hat tv hero a 
Court alter comudi ring all (he circumstances of (ho 
ease hat come to the conclusion that sufficient 
caumi has or hat not been established within the 
meaning of a 6 of tho Limitation Act for not Cling 
an appeal within time, the High Court will not 
mtcifere in second appeal. IV hero a judgment 
w to passed oa 27 th September 1213 sr.J tho decree 
was prepared and signed oa the same day and tho 
annual vacation began on the following day and 
tho Court reopened oa 1st Xovem her and tho 
appellants applied for a copy of tho Judgment on 
3rd November and for a copy of the decrco on I3th 
November and both cojiea were ready and were 
delivered on Slat November and tho appeal was 
bled on 2Stl» November In tho lower Appellate 
Court, //rfd, that tho whole of tho time which 
etajavd from tho delivery of the judgment to the 
reopening of the Court on November lat 1013, 
was part of tho tinio requisite for obtaining copies 
of the judgment and decree, and that this must bo 
ao whether the appellant applied for copica on tho 
day on which tho Court reopened or on aooio Uter 
date The words of a. 12, Limitation Act, do not 
appear to lay down any rule that the time requluto 
for obtaining a copy must bo continuous Dew 
ClIAIlAy LaL I SlIWKJl Mf ltt)l lit'RSAIN (1016) 

20 C. W. N. 1303 


Are Provincial Insolvency Act (III o» 
10071, 8 40, cu (3) 

I. L. R. 39 Mad. 693 


(a. 5, 12 and Art. 161— 

An Limitation (C7) 23 C. W. N 553 


— si. 5. 12 ; Sch. I, Art. 178- 

Ve Aweal to Pure* Cocncil. 

I. L. R. 39 Calc "66 

See Letters Patent 

1 Pat. L. J. 485. 


— ss 5. 14 ; Sch. L Art. 178— 

See Civil Procedure Code (1908), Sen 
II, CL3 17 and 20 

I. L. H. 33 All. 85 

S3 5, 14— 

See Lim itation 

L L. R. 45 Calc 94 


1, Delay — Sufficient 

cause — Ilecnuo — Strict proof, meaning of — Cmi i’ro 
ctdure Code (Act V of 1 'jOS), O XL\ 11. r. 4, tub cl 
(2) (6). Tho plaintiff a Mahomedan lady, appli- 
ed for review of the judgment of tho First Class 
Subordinate Judge, A P , at Sura' Her appeal 
waa dismissed by the Judge on Octobers, 1915 
The application for renew was made on January, 
5, 1910, to the District Judge, Surat This appli. 
cation to that Judge woa Irregular as before that 
the plaintiff had tiled a Becond appeal to tbe High 
Court on November 10, 1913 After tho with- 
drawal of tbe second appeal on March 29, 1916, 
tho oppbcation of January 5, 1916, was transferred 
by the Distnct Judge for disposal to the First 
Class Subordinate Judge It was dismissed aa 
being not projierly made under O XLVII, r 
<1) of the Civil Procedure Code, 1908, to the Judge 
■who passed the decree in appeal The plaintiff, 
therefore, presented another application to tho 


LIMITATION ACT (IX OF 1908>-conM 

81 . 5, 14— con hi 

Subordinate Judge on May 0, 1910 On it being 
contended that it waa barred by limitation lltld, 
that tho plain tiff had shown sufficient cause foe 
excuse of delay under as 3 and 14 of the Limita- 
tion Act, 1903. I’<r lltTCuELOn, Ag C. J — 
11 v ‘strict proof 1 in O XLVIf, r 4, sub cl (2) 
(6), Civil Procedure Code, 1908, u meant any- 
thing »b Ich may eerie directly or indirect ty 
convince u Court and lias licen brought before tho 
Court in Jc e al form and in compliance with the 
requirement* <1 the law ot evidence Tho word* 
aro not that tho alscnce of negligence shall bo 
'condukivclv establish! d' or oven satisfactorily 
proved V\hat is required is that there be strict 
proof of this abumo (f negligence on tho record 
and tbe phraea strict proof refers to the formal 
correctness of the evidence offered, not to its 
effect or result If the record does contain such 
strict proof, that is to say, such formal admis- 
sible evidence, it shall be for tho trial Court only 
to access ita sufficiency Ahtd hhondlar v 2fahen- 
dra Lai lie, / L 11 12 Cole 830, S37, approved. 
Dal Xexutbu r Dai Nejiatlllabu (191B) 

I L. R 42 Bom. 295 
2 . ■■■ ■■■ — ■ ■ ■ Coni fide prott 

cation of pruceedi ng in wrong Court, if euffiaent 
ground for trie tiding tune for pin g apjuo 4 An 
apjicAl against the decision of a Muiuuf was filed 
within time in tlo Court of the District Judge 
and a question being raised as to winch waa the 
proper Court i / Apjical the District Judge took 
timo to consider it and ultimately determined 
that under the notification of tho High Court tlio 
Subordinate Judge a Court waa tho projwr Court 
and returned tho appeal which was on the same 
dav filed in the latter Court Tho Subordinate 
Judge rejected the epjwal as time barred. Held, 
that although a. 14 of the Limitation Act waa 
inapplicable to appc&la the principle of that aection 
has been recognised by Courts as applicable to 
appeals in this eenso that tbe bond fido prosecu 
tion of a proceeding in a wrong Court has been 
regarded as a proper ground or as sufficient Cause 
within the meaning of * 5 of the Limitation Act 
for extending the time for filing an appeal RtPA 
Thakubanj tv Klsicdnatii Karsiakar (1018) 

22 C. W. N. 594 

ss. 5 and 15 — ippeal — .Security for 

cent i — Decree obtained by appellant actepted at 
security — Whether limitation runt during the period 
sa which tbe appeal it pending VV hero a plaintiff 
whose auit had been dismissed by the High Court 
appealed to the Privy Council, and offered as 
security for the respondent a* costa in that appeal 
a decree which he had obtained against the latter 
in another auit i held, tliat tho acceptance of the 
decree aa security did not amount to an order by 
the Court that execution of the decree should not 
proceed pending the disposal of the apjical to the 
Privy Council and that, therefore, tho period 
between tho dismissal of the suit by the High 
Court and date on which the application for execu- 
tion of the decree waa filed could not be excluded 
under a 15 of the Limitation Act, 1908 Tho 
period of limitation cannot be extended by express 
agreement between the partiea nor, can it be ex- 
tended by an agreement to be implied bom cir- 
cumstances such as those of tho present case. In 
the absence of any role or enact meat making e D 
of the Act applicable to an application execution 
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LIMITATION ACT (IX OF 19Q8)-co»fcI. 
section of a decree the section does not apply to 
such an application JIiDsaroa Zisohdaby Co. 
e The Dititty CohuissiOneh or Makbucsi 

3 Pat. L. 3. 132 


Set lira Fbocedche Code (Act XIV or 
1882), s. 230 I L R 37 Mad 186 
Stt Civil Pbocedubi Coos (ISOS) a 48 
I UR 37 All 638 
See GcNT.au. Clauses Acr a 0, c U (e). 

IS C W. N 845 

...... . Purchaser from minor, 

* I jilt rights of minor The new that the plaintiff 
having porebaaed the property from a minor hat 
got by the assignment the rights of a person 
under disability under a 6 of the Indian Limita 
tlon Act cannot be supported after the decision 
of the Tull Bench in the case of liudra Canto t 
Rabokiseore 1 L R 9 Calc «CJ Buacabas 
Chun nr. A Xauabta Das e Ishan Chandra 

Kaiiubta Das (1018) 22 C W N 831 

ss. 6, 7— 

Set Cvttu Procedcbe Codi (1803). 

0 XXXIV .in 4, 5 a-co 10 

I L. R. 41 AIL 473 

M. 6,7. 0, 15- 

Sit Alim Existr 1 

I L. R. 46 Calc 528 

ss. 6, 8, 9 — Duguali/ication taring 

limitation — management of estate ly Court of II aids 
if eaves lim, lotion. Under the Limitation Act, 
cl disqualification than those 


LIMITATION ACT (IX OF 1808)— could 
of such interest after attaining majority he is 
bound to sue with in the time limited by s 8 of the 
Act. and be docs not get a fresh cause of action 
on attaining majority Raja or Rahnad v 
Posscsalh Tevab (1921) L L. E. 44 Mad 277 
15. 6, 14, 15 audio— Attignuofa deb 1 

due fo a minor— Suit by assignet — lamihilion for 
each tail, whether saved to right o / minor assignor 
— Attachment of dtbt pnor to salt— -Time till sale, 
whether cun i-e deducted »» comyvtut ton — Causes of 
action for attachment and suit, whether same — 
Acknowledgment m a deposition — Drawl of a 
subsisting dell — Sujfcieiicy of acknowledgment 
Where a decree holder, baring attached in 1913 
a booh debt due in 1911 to a minor judgment- 
debtor, sold it tn auction sud purchased it him- 
self in February 1915, sued m March 1915 to 
reoorer it from the defendant who pleaded the 
bar of lim latlon IltU, (i) that the assignee of 
a debt due to a minor could not avail himself 
of the privilege of the extension of limitation given 
by a 0 of the Limitation Act , Rudia Aon I Surma 
Saikar v Vo&o Autore Surma Biswas 1. L R- 
0 Calc GG3, followed t (n) that *.13 of the Act 
did not operate to aave limitation during the time 
the attachment was in force , Shib Singh v Sila 
Ram I L R 13 4 U ~0, followed, aDd Deli Maha- 
ram r The Collector of rtawoh, I L R 17 AH 
193 referred to (in) that s 14 of the same Aet 
!_ was also mspjlicablo as the attachment j rouced, 
inge were not based on the same cause of action 
aa the suit to recover the debt (iv) that, on it* 

I appearing that the defendant stated in a deposl* 
tion that there was once a debt lint that he had 
discharged it, the statement did not amount to 
3 an acknowledgment within s 19, explanation 1 of 
the Act , Holla paragaia Ramamvrty v Tammana 
Oopayya, 31 31 L J !3l, followed . and (v) ttiat 
the suit was consequently barred by bmitation. 
» Rakgasau! Chetti r Tuanoavelo Cnini (1919) 
!» I LE.42 Mad. 637 


ifromsnehd! 
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LIMITATION' ACT (IX OF 1808)-confi. LIMITATION ACT (K OF l808)-tonii 


Right of mu iot ton to question ofttr hr the years 
but unthin three years of attaining majority For 
tho purpose of questioning an alienation made 
by a Hindu female possessing a limited estate, 
one reversioner does not claim through another, 
and consequently laches on the part of a father 
who died without instituting a suit within twelve 
years from the date of the uheaetiaa doe* not 
disentitle hia son from filing a suit for the purpose 
even after twelve years after the alienation, if he 
Was a minor at the time and fi!e3 the suit within 
three years of attaining majority. S 6 and Art. 
125 of Limitation Act considered Oomnda PiUai 
v. Thayammal, 1. L A. 28 Had 57, Bhagwanla 
v, Suhhi, 1 L R. 22 All S3 Abmash Chandra 
Majumdar v. Han Nath Saha, 9 C V N 25, 
Snkyahani Ingle Sao Sahib v Rkavam Bozi Sahib, 
I L R 27 -Had 688, and Chinna Vttrayya v 
Rakehminarasimha, 22 Had L J 375, followed 
Midlapudi llatnam v. Hvllapudi Ramayya J L 
R 25 Had. 73j, and Chhaganram Astikrom v 
Bai Mohqavrx, I L II It Bom. ol2 not followed. 
ChiruvoUi punnamma y Chtnivolu Ptrraju I L 
R 29 Had 390 referred to. Kruhnitr v Lai 
sbnsanunal, 78 Had L J 275, d atmgwahed 
Veebavta •? CssaaMM* (1913) 

LLP. 38 Mad. 670 

8*. 6. 7 and Art. 144 — Mortgage— 

Mahomedan family — Sale by one co heir — Suit for 
redemption by other heirs— One of the plaintiffs a 
minor-— Suit not barred M, a Mahometan, mort- 
gaged the property ia suit to J in 1895 5/ died 

In 1901, and his widow gold the equity of redemp- 
tion to J, who obtained possession of the pro- 
perty under the sale In 191*, M’s son O and 
daughters S and K aued for redemption of the 
mortgage of 1895, and for possession Of these 
plaintiffs O ami K had attained majority three 
years before amt, while plaintiff S attained majority 
in July 1013 The lower Court held tho suit 
barred as regards plaintiffs O sDd £ under Art. 
144 read with s 0 of the Limitation Act on the 
ground that the possession of J became adverse 
in 11)01. Held, that tho suit having been brought 
within three years of the date when tho youngest 
plaintiff S attained majority was not barred by 
limitation under a 7 of tbe Limitation Act, because 
the right to redeem was lndivnable .and neither of 
the plaintiffs 0 and K was quabfieJ to discharge 
or release the equity of redemption GcLaxi 
Goss v Snsttuu casdusamj (1918) 

I L. R. 43 Bom. 487 

— S, 6, Art. 164 — Application fo set 

aside tx parte decree made after coming into force 
of Act governed ly Art I6t—S 7 of old Act XV of 
J877, dote not apply—S 6 of General Clauses Act 
(X of 7897) does not malt lie niu> Act inapplicable. 
A doorco was passed ex parte against A, a minor, 
on the 4tli September, 1894 A became a major 
on 16th January, 1909, and appbed on 2oth Jan- 
uary, 1909, to set aside the decree : Held, that the 
Limitation Act (IX of 1008) which came into 
force on let January 1909, appbed and the appli- 
cation was barred under Art 16* of the Act. 
Under *- C of tbe Act. the jlta of minority was 
available only in the case of auite and applications 
for elocution S 6 of tho General Clause* Act 
(X oi 1897) had not tie effect of mating tbe new 


Act inapplicable. Salt Amma v Palappal-lara 
Manaltd, 20 Had, L J. 347, followed. Celdam- 
EAEAil CHITTT f KaBLTTAN Cbettv (1912) 
L L. R. 35 Mad. 678 

■ s. 6 and Art. 168 — 

See Crrn Pkgcbdube Code, 1908, 8. 151 
iedOXLI I L. R 45 Bom. 648 

ss. 6 and I, Arts. 162. 183— 

See Civil Pbocedbee Code (Act V or 
1908, s 144 1. L. R. 41 Bom. 625 

■ — ss. 6, 7 , 9 and 15 — 

See Aliev Eneuv . I. L. R. 48 Calc 526 
8 . 7 — 


L ■ — Minor decree-holders — Appli- 
cations for execution ly guardian — Attainment 
of majority by one decree holder — Application by 
guardian talcs effect in favour of all — Right of 
the tnafor decree holder tognt discharge to the judg- 
ment debtor in respect of the judgment debt Two 
minor sisters, who were born in tho years 1881 and 
1887, obtained a decree against the defendants in 
May 1900 Tho minor decree holders were repre 
seDted by a guardian appointed by the Court 
The said decree was confirmed by the High Court 
in apjieal in March 1901 Subsequently the 
guardian presented applications for the execution 
of the decree in 1904, 1905 and 1900, and while 
the last application was pending the guardian 
died Thereupon the decree holders prerented 
an application for execution as majors m 1908 
The defendants contended that aa the elder decree 
holder had attained majority tho application 
by the guardian was, as to her, unauthorized and 
the execution of tbe decree was barred as against 
her It was further contended that aa tho elder 
decree holder could from the time of her attaining 
majority make on application and give a good dis- 
charge to the judgment debtor lor tho decretal 
debt without the concurrence of tho minor time 
bad, therefore, run against both under s 8 of the 
Limitation Act (XV of 1877) or a 7 of tho Limita 
tion Act (IX of 1908) Held, that Ly reason of 
the EtbI explanation of Art- 179 of the Limitation 
Ait (XV of 1877) an application made by a repre- 
sentative of one of joint decree holders takes 
effect in favour of all Therefore, though the 
cider decree-holder had attained majority the 
applications made by the guardian as the next 
fnend of the minor decree holder took effect in 
favour of both. Held, further, that the contention 
under i 8 of the Limitation Act of 1877 or s 7 
of the Limitation Act of 1908 was Inconsistent 
with the decisions in Govmdrom t 7 aha, I L R 
20 Bom 383, and Zamir Hasan y Sun Jar, I L R 
22 All 299, the applicabibty of which bad not 
ceased owing to any change ia tho words of a 7 
of the Limitation Act of 1008 Uavchavp 
Pxsscaisn o. Kesaw (1910) 

I. L R. 34 Bom. 672 


2. — Receiver— If can gire duel urge 

of dell— Minor owner A receiver upon whom the 
Court had conferred all the power* of realisation 
that an owner h**» can himself gne a discharge 
in respect of a debt. lie Is not fettered by the 
restrictions which are laid open any one of several 
joint creditors or upon * next friend Where 
• decree on a bond wo* passed on 5th August 
lOOf, in favour of the plaintiffs, some of whom 
were minors, the suit having been filed on 21st 
June 1904 through their manager and atnmulh- 
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LIMITATION ACT (IX OF 1908J-cos« 
plaintiff 1 after attaining majority could hare 
bound the minor p lain tiff if he had chosen to give 
n discharge and acquittance of all claim* to the 
defendants in respect of mulgem (leasehold) in 
tcrests, as manager Mahableshs ab IaBISH- 
KAPPA B BaUCIXAMjEA MaRGESU ( 1913) 

I. L R. 3S Bom 94 
■ . . s 7 and Art 44 — Safe by a Hindu 

mother as gunrdmn o/ her only son— Second sou tn 
the uomb at the time of tali — Subsequent tale bj 
both the sons to another — First purchaser dispos- 
sessed by the latter — Si.it in ejectment — Limitation 
The plaintiff claimed under a sale deed executed 
by a Hindu widow os guardian of her only son at 
a time when she had another son in the uomb 
The plaintiff was afterwards forcibly ejected by 
the appellant who had obtained a later salo deed 
from the elder son who executed it both on behalf 
of himself and his minor brother The plaintiff 
sued in ejectment more than three j ears after the 
first eons attaining majority but will in three 
i ears of tlio attainment <f uajority by the second. 
Held , that no suit having been brought by the first 
son within the period prescribed by Art 44 of the 
Limitation Act to set aside the sale, the plaintiff s 
right to the share of the hrst son became absolute 
and that as the mother did not execute the sale 
deed as guardian of the second son hit share in 
the suit land did not pass to the plaintiff Held, 
also, that as the causes of action for the two sons 
were different, s 7 of the Limitation Act had no 
application to the facts of the case Doraincasu 
Serumaiat v A ondisami Salman, I L R 38 Had 
118 . distinguished Kaxdasami t Irgsatpa 
(1917) I L B 41 Mad. 102 

ss. 8 and 9— 

Sees 6 19 C W N 1113. 


- The 12 years 


— S3 9, 15- 


Fee Aeie x Eseuv 


I L. B 40 Calc. 526 


1.10 


See Crm. Procedure Code (Act V or 
1903), 83 92 ASS 03. 

I L. B 38 Mad. 1064 
See Djcxir or Redemttios 

2 Pal. L. J. 537 
Sc* l i t iro n Law— W ill. 

1.1 S 39 Mad. 565 
See KltOjA UaUOMEOAJS 

r L. R. 38 Bom. 214 

See Trusts Property 

24 C. W. N, 752 
St* VTaxr. I. L. B. 37 Bom. 447 


LIMITATION ACT (IX OF 1908)-con« 


— — Vtld! cr applicable to 

suits tn respect of property which has not been reamed 
by a trustee The insertion in s 10 of the Indian 
Limitation Act, 1903, of the words or the pro 
ceeds thereof or for an account of such property 
or proceeds has not had the effect of exempting 
from tho ordinary rules of limitation suits against 
trustees for failure to reduce tho trust property 
into possc&ion hew Fleming, Spmnvg and 
Wearing Company, Limited v Kessown \aik r 
dL. P 0 Horn 373, 300, followed Tholasingasi 
CHETTT t \ EPACHE IJ.l Ainu (1917) 

I L R 41 Mad 319 

— Straits 

Stltlemeits Ordinance ho C of 1896 s 10— Sped- 
fc purpose meat tug of A sjiecific purpose 
within ihe meaning of s 10 of the (Limitation! 
Ordinance ho b of lS% of tho Straits Settlements 
(which in terms corresponds to s 10 of the Indian 
Limitation Act) must bo a purpose that is cither 
actually or specifically defined in the terms of the 
WiU or settlement or a purpose whth from the 
specified terms, can bo certainly ofbrmed The 
statement in Dalirait Rao v Puran dial, i L R 
6 dU. that the purpose of following the property 
in the hands of the trustees referred to at the end 
of tho section must bo tl o purpose of restoring it 
to tho tru-t which is epoci tied in tho earlier part of 
the section provides a sound and critical test by 
which to consider whether or not any particular 
trust la within the provision of tho section KjiaW 
our Tta t Ghcaji Hooi Gvou Aeon <p C ) 

26 C W N 495 

10 and 20— 


1 


— Suits against 

Karla — S 10 docs not apply to suits against a 
Karla That section requires that tho property 
must be y rated jn tho trustee for a specific purposo 
but it cannot ho said that a harta Is vested 
with the property belonging to a joint family The 
6 j car limitation under Art 120 applies to such 
suits Biswambab Haldar v Gxkibada Dasi 

25 C W N 350 


cribed by s. 43 of tho Civil Procedure Code must bo 
computed from the day on which it begins to run 
and Is not suspended during minority succeeding 
to Father who died after decree passed Chao 
want Uahchandea v Kaji Mahomed Abbas 
I LB 36 Bom 49S 


in the same position as an express trustee Tho 
claim for accounts C years prior to the institution 
of the suit would bo saved by Art 120 the obhga 
tion of the trustee being continuous Under tho 
1903 Article there is no limit to a suit for accounts 
against a trustee Dhaspat bison r SIohesii 
Hath Tewaei 24 C W N 752 

— —» 10, Sch. I. Arts 14, 120 — Deposit 

— Order of the Collector refuting jvyment vested is 
trust— Specrfe purpose— \ o bar of tin* fur tttercry 
la I83 j, C, an ancestor of the plain nils, had his 
Immoveable jiropcrty sold to satisfy hi* debt 
by the then Maharaja of Satara Out of tho 
sale-proceeds tho debt was paid off and tho baianco 
of R*. 1,783-0 5 was credited in Iho Government 
Treasury in the ns mo of C Subsequently when 
the Satar* principality ceased m tho year 1318 tho 
said amount came to bo credited in (ft name in 
the British Treasury la 18.79 Cs descendant* 
applied to tbs British Government for a refund 
ol the amount when it was ordered that the amount 
be refunded alter production of heirship certl 
ficate by the applicant* and tho order « M com 
municated to tho then applicants. Subsequently 
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for a number of year* there were litigations In 
Onl Court between C ti descendant* and the pur. 
chaser* ol O’* property aa regards the validity of 
6*1 o. Ultimately in 1908 il, the lather ol the 
plaintiffs, made an application to the District 
Court for a certificate o! heltship and aa order 
lor the issue ol a certificate was passed on the 23rd 
March 1907 Jf then made an application Oa 
16th October 1M 7 to the Collector of batara 
requesting lor a rotund c[ the amount ol 
Re. 1,793 0 5 standing credited la C* name. 
Tina application vraa decided against the plaint! 2 
by the Collector on 0th March 19 1 1 The plaintiff* 
then appealed to the Commissioner and the appeal 
ip m rejected on 17th July 1911 A further appeal 
to the Government mot with a similar (ate. 
rlaintiff, therefore, on loth June 1912 filed a suit 
amst the dolondaat as trustee lor the recovery 
the amount alleging that the cause ol action 
arose on 17th July 1911, the date when the Com- 
lOiBsi oner's order wa4 received by the plsintifl*. 
Hie defendant contended that the cause of action 
nroso on Cth March 1911 when the Collector 
c elected the plaintiff t application and the suit wee 
barred under Arte. 13 and ISO of Seh I of the 
Limitation Act (IX of 1903) The Lower Court 
hem; ol opinion that the money was at most 
hold by the defendant on an Implied trust held 
that e. 10 ol the limitation Act did not apply to 
the case and that the plaintilTe claim could only 
he decreed on the ground that It was within time 
under Act. 120 ol the Limitation Act. The 
defendant having appealed to the High Court, 
Iltld, that the money being vested In the Covera- 
meat whon it took over the Satsre Treasury In 
1818 and the purpose of the credit in the name of 
O, being specific, *. 10 of the Limitation Act did 
apply Iltld, further, that the plaintiffs were 
entitled to succeed on the ground not only that 
their claim did not fall within Art U and would 
bo within time il it fell within Art 120, but that it 
was one to which the bar nf limitation could sot 
be pleaded Secbetabt o» State JOB L-UHA • 
BatujI M a h a p eo (1915) L L. R 39 Bom. $72 

M. 10, 30 : Sch. L Ait. 134— 

St* Lm it atios I. L. R. 43 Calc. 34 

1. 10. Sch. I, Ait. 120— 

Set Adkinistbatob. 2 Pat L. J. 642 

a. 10, Sch I, Arts. 124, 134 and 144- 

Set Reliqiocs Endowments 

5 Pat. L J. 327 

a. 12— 

Sees 5 . 20 C W. N. 1303 

See AEBirastrav. 

L L. R. 48 Calc 721 
See Arnai. to Tbivt Council. 

I, L. B. 39 Calc. 768 
See Civil Pbocsdub* Don* (1008), 
8. 123 . . L L. R. 40 AIL 1 

Sit Decs ee against a Majob as Minos. 

L L. R. 39 Mad. 1031 
St a Leave to Arrau. 

' I. L. R. 42 Calc. 33 

Set LiartAttoa (67). 22 C. W. N. 653 


Set Fboviscxal Insolvency Act, s. 499 
L L. R. 34 AR 43 
I. L R. 39 Mad. 693 
See Patna Iliau Cocbt Holes or 1916. 

S Pat. L. J, 701 

1. Time rejuinte lor obtaining 

copy — inpliealio* for copy made on dale the 
Court closed for anneal vacation— Volice posted 
during the cocci ion — Copy receded after vacation. 
,m — — — i — C0 - IC# 0 ( , judgment 
he day when the Court 
rone lor us annual vacation, it wae held that the 
applicant was entitled to the benefit of the whole 
period ol the vacation, notwithstanding that tha 
copying dejiartmont waa kept open for some days 
and a notice posted during tha vacation that the 
applicant e copies were ready KuDB Ciiano 

t Habmokk (1911) L L. R 34 Aa 41 

2 Ipplmlnn for 

lean to appeal la Privy Cornell — Tune tale* for 
obtaining copy of decree if may be excluded — India* 
Slalut per mill i eg earlueios, if ultra vires— Order in 
Council of ISIS — (laicrnment of India Act of 1S5S, 
• 6i — Letter! Patent, cl* 39, 41 — Pnry Council 
Appeal* Acl (I V of 1S74) An spphostion for leave 
to appeal to lfls Majesty in Council is not time, 
barred, if excluding the time taken lor obtaining 
a copy ol the decree appealod from it is found to 
have been made within 6 months. 8. 12 of the 
Limitation Act ol 1003 is within the legislative 
power* of the Government of India In permitting 
each exclusion Abdullam Husain CuOODnimr 
v Anahsa Chan lea Bat (1911) 

18 a W. N. 1068 
3. - ■ Ihgk Court judg- 

ment — tpplwalio* for reiae io-— £• mitatton if run* 
from before the lignmg of decree In compatmg the 
period of limitation for an application (or review 
of a judgment ol the High Court, the party apply- 
ing for renew is eatitle-i to hern excraded, under 
a 12 of the Limitation Act, the time requisite for 
taking a copy of the decree, and the period of 
limitation cannot in each s case commence to ran 
until, at all eventa, the day the docrce was signed 
by the Judge*. Canoaphar Kabmaxab v 
SriflAB Bajisni Dasta (1916) 20 C. W. K. 807 
” 4 Appeal, limita- 

tion for pretenting — Coplea of judgment and decree 
applied for at different time* — Both period* if to A* 
deluded— Rule u htn period* overlap. Under a 12, 
cla (2) and (J) of the Limitation Act, the appellant 
is entitled to a deduction o( the time requisite 
a* well lor obtaining a copy of the decree as for 
obtaining a copy ol the judgment, and if he ha* 
applied for coj les of the Judgment and decree at 
different times, both these period* should lie 
excluded la computing the periods of limitation 
allowed for pri_>ciitiog the appeal, unless the two 
periods overlap partially or entirely In which case 
the appellant is not entitled to have a deduction 
of the same time twice over Rajaei Kama 
Kapali v Kali Mohan Dai Katau (1916) 

21 C. W. N. 217 
5. - Appellant fling 

o copy of decree appealed from, obtained by another 
party — Veduclion of time tales to get the copy 
An appellant who is required to file with his memo, 
random of appeal a copy of the decree appealed 
from, may file a copy obtained by another party ( 
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LIMITATION ACT (IX OF 1908)— conld 
and under a 12 (2) ol the la nutation Act ha is 
entitled to a deduction ol time taken to obtain 
that copy flam EitJtan Shastari v Kashi £a» 
(ISO?) / L A 29 All 264, followed, flamamur 
ihe Ayy ar v Snbramxnta A'yar {1902), 12 21 L J. 
285, dissented from Aura cd dec Sahib r 
Pyapi Bx (1920) LI B 43 Mad. 633 

6 ■ ■ — — - Christ mat lob 

day* — .Deduction of, in computing fine for appeal. 
The defendant, against whom a judgment and 
decree were passed on 21st December 1919, » e., 
on the first day of the Christmas vacation, applied 
for copies of the same on the 7th January 1920, 
i e., some days after the reopening Held. that ij» 
computing the time for appeal the defendant 
was not entitled to deduct the penod of the Christ- 
mas vacation as ' time requisite for obtaining 
copies ’ within section 12 of the Limitation Act. 
SUSBAntlASYA T NaBASIMBAM (1920) 

I L R. 43 Mad. 640 

7 ■ ■— — • Limitation — Ex 

elusion of time necessary for obtaining essential 
copies— Application for copies made after penod 
of limitation had expired. In order to obtain the 
benefit of & 12 of the Indian Limitation Act, an 
appellant must apply once and for all for copies 
of all essential documents before the penod of 
limitation for appeal has run out He cannot 
sect in aid the extended penod it he finds later 
that an essential document has been omitted 
Mpuuj v Manaa Max, I, L. R. 42 AIL 260 

8 — ' ■ —i -■ — The tune requisite lor 
attaining a copy of the decree within tho meaning of 
this section does not begin until the actual appli 
cation for a copy has been made .IvoTiKDRAMAxn 
Sahuar v The Loess Co Lunar Co , Ltd 

6 Pat L. 7 350 

8 - ■ — i. Appeal — Ezdu 

eion of time between delivery of judgment and signing 
of decree — Delay »n filing fdios — Practice. Under 
s 12 of the Limitation Act, 1903, an appellant 
is entitled to deduct the time between the delivery 
of judgment and the signing of the decree in com 
put no the penod of limitation prescribed for an 
appoal An applicant for a certified copy should 
dopes t the required number of folios not later 
than the first day on which the office of the Court is 
Open after that on which tho number ol folios was 
notified to him, and in calculating the time 
required for obtaining & copy, tho applicant is 
not entitled to deduct the days during which tho 
preparation of the copy was delayed oy his own 
nejett to furnish folios. Ram As bat Sikqh t> 
Saco N as dak Soon. 1 Pat L J 573 


See raovrsciAi. Iasolysxo* Act (HI o* 
1907), s 40 (4) 

I L. R. 33 AIL 738 
I L. E 34 AIL 496 


s 12, Scb I, Ait 179— 

Stt Lwitatiow Act (IX or 1008), s 12, 
Sen I, Ast l"9 

I LB 39 Calc 510 

— — - — — Limitation — tpphea 

lion for leave to appeal to flu Majesty in Council— 
Exclusion of hme rtguieJt for obtaining a copy ej 
the decree. Held, that a. 12 of tho Indan Limitation 
Act, 1003, applies to applications for leave to 
appeal io IDs Majesty la Council Tie appellant 


LIMITATION ACT (IX OF 1808)— could 
is therefore entitled to exclude tho day upon which 
the judgment complained of wan pronounced and 
the time requisite for obtaining a copy of the decree 
from the period of limitation proscribed. Ram 
8 abut p Jaswam Rax (1915) 

LLB 38 All 82 
- ■■ ■ — ■ — i 13 — Dissolution of 

partners! ip — Partnership business earned on out 
side British India — Absence of defendant out of 
British India — Suit for dissolution tn British Indian 
Court — Exclusion of time— Cause of action- 
jurisdiction of Court — Cicil Procedure Cade (4t< 
V of 1 908) s 20 A partnership consisting of 
plaintiff, defendant ho 1 and one S earned on 
business at Dclagoam South Africa and was manag 
ed by defendant Ac I who lived there In June 
1902 § died. Defendant No 1 returned to British 
India m fuly 1908 and was there till November 1810 
when be returned to Delagoa. Thereafter in Octo 
her 1915 ho came back and settled in British India 
fn April 1310, tho plaintiff acted in a British Indian 
Court for dissolution ofpartnership. The question of 
limitation arising — lleli, that the suit was in 
tune, for the periods during which defendant No 
1 was absont from British India, should be exoludod 
from the period of limitation, under section 13 
of the Indian Limitation Act, 1908 AfuJ Krista 
Bose r Ivon Jr Co. (1887) 14 Col. 457 followed 
Where the parties to a suit reside with m the junsdio 
tioa of a British Indian Court one of them can sue 
tbe other for dissolution of partnership in that 
Court oven although that partnership commenced 
and was earned cm in foreign territory Isxxtui 
v Ismail Abdcl I L R 45 Bom 1228 

s*. 13, 39 and 20 — Loan to a partner 

ship— One of (Ae partners absent from British India 
— Suit for loan more than three years after loan but 
within three years after return of partner, whether 
barred and against whom — Release by some partners 
of a partnership debt whether binding on legal 
representative of a deceased partner — Entries in 
debtor s accounts, whether payment of interest or 
acknowledgment Tbe plain tiff's father was a 
partner along with tbe third, the sixth and eighth 
defendants of a firm at E, which advanced certain 
loans in 1903 and 1904 to a firm at 3 ol which tho 
first defendant and the former defendants were 
partners , the first defendant was out of British 
India from 1903 to 1908 Tbe plaintiff sued w 
1909 to recover his share ol tho loans from the 
partner* of the firm at S The defendant pleaded 
that the suit was barrod by limitation the 
plaintiff relied in bar of limitation on a, 13 of the 
Limitation Act and also on certain unsignod 
entries m defendants' account books fa which 
the interest accruing duo were added to principal 
from time to time, the first defendant further 
pleaded a release by defendant* Nos. 3» 6 and 8 of 
the claim ogamst him as binding on the plaintiffs. 
Udd, that tbe suit was not barred by limitation 
against the first defendant as the plaintiff was 
entitled to a deduction of the time during which 
tho first defendant was out of British India but was 
barrod against the other defendants under • 13 
of the limitation Act, that the entries in tho 
debtors account* could cot be treated os payments 
of interest under s. 20 of tho Limitation Vet or as 
acknowledgments under a 19 of tho Act as they 
were not signed by the debtors Udd, also, that 
a partner can release a partnership claim, and alter 
tho death ol a partner, the surrircng partners 
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LIMITATION ACT (IX OF 180S}-ccnl<f. 

.. — — s, 14 — concld. 

»mco October 1910, any period ol time when the 
right of the Plaintiff to sue was suspended by 
reason o! events over which he had no controL. 
That Art 62 o£ the Limitation Act applied to the 
case. The fact that there was failure of considera 
tion at the time the payment was made :□ October 
1910 attracted the operation of the bar imposed by 
Art. 62 Art 97 did not apply because at the tune 
when the money was paid there was no subsisting 
Consideration Jasaki Katu Sis ha tt Buoy 
CbasdMahatab . 28 C. W. N. 271 

3- 1 Sea Judicata does 

not constitute *' Other causes of a like nature ” 
within tho meaning of s 14 of the Limitation Act, 
1908 Bbaja Goran Mckdabji u Taka Chakd 
JIabwabi . . 8 Pat L. J. 593 

58. 14 and IS — 

Sec a 6 I. L. R. 42 Mad. 637 

U. 14 and 29— 

St* Limitation 

L L. H. 47 Cafe. 309 


s. in— 

Sit 8 5. . Pat L 3 . 132 

See Ova. Pbocescrs Cod* (1908). s.13. 

I. L E. 40 All. 198 
Set Ltmitatjov (27) 

I. L. E. 38 Mad. 92 
See Limitation Act, 1877, Sch II 
Abt 178 , I. L. R. 34 Arx. 438 

See Limitation Act, 1908. as 5 and 16 
3 Pat. L. 3. 132 
Su Suit I. L. R 45 Calc. 934 

l ■ . Exclusion of tine 

— Period during which execution of decree u stayed 
to he excluded m computing penal of limitation On 
the 8th August, 1908 an application to execute a 
decree was made Tho Court having directed the 
execution to proceed as to a part of tho decree, the 
judgment-debtor appealed against the order and 
pending the appeal the execution of the decreo waa 
stayed from tha 9th January to the 18th February 
1909 On the 12th August, 1911, the decree- 
bolder applied again to execute tha decree Tbe 
Lower Courts held that the second application waa 
barred by limitation, it having been made more 
than three years after tbe date of the first applies- 
tion On second appeal — Held, that the second 
application was filed within time, for the applicant 
was entitled to exetudo tho period during which the 
execution of tho decree was stayed, in computing 
tho period of limitation for the second application 
Bax Ujam v 23ai Roxjiasi (1913) 

I L R. 33 Bom 153 
2. ■ ' ' An attachment 

before judgment is not an injunction or order 
within the meaning of a IS of the Limitation Act. 
JluvSAa Am v. A biiota Charan Das (1917| 

21 C. W. N. 1147 


(client — Effect of adjudication — Subsequent annul, 
merit — Saving of limitation for suits — Adjudication 
whether absolute stay of suits — Obtaining of ha Be to 
mi from Court — ConhUon precedent to sue, if 
sufficient to race limitation — Provincial Insolvency 
Act fill of 1407), » Iff. <1 2 In computing tbs 
period of limitation for suits institute i against a 


LIMITATION ACT (IX OF 1908}— confd. 

8. 15 — concld. 

person after an order adjudicating him an insolvent 
was annulled, 9 15 of the Limitation Act does not 
permit the deduction of time during which the 
order was in force, as, under a 10, cl 2, of tha 
Provincial Insolvency Act, an order of adjudica- 
tion does not effect an absolute stay of suits against 
the insolvent, but only makes it necessary that 
leave to sue should be obtained from Court before 
a suit could be filed against him while tbe adjudi- 
cation was in force Som Ham v Kanhaiya 
Lai, I L. H 35 All 227, and Doraieami Padaya- 
r.li V. Vatdyaltnya Pain yacht, 33 21 L. J. IS, 
referred to Shunmugam v Moideen, I L It 8 
Mad. 229, distinguished. Ramaswami Pillai 
r. Govinoasami Naickfb (1918) 

I L. R. 42 Mad. 319 

4 ■ ' ■ - Execution of 

decree — Order demanding security pending appeal — 
Security not furnished — Appeal subsequently die - 
mused, whether period between order for security 
and dismissed of appeal to be excluded in calculating 
limitation for a second application for execution — 
Code of Civil Procedure ( Act V of 1908), 0 XLV. 
rr. 10, II, 13 and II A judgment debtor applied 
to the High Court for leave to appeal to the Privy 
Cooncil and petitioned the Conrt to stay execution 
of the decree, an application for which had been to 
the Lower Court on tho 13th December 1913, 
pending the disposal of the appeal by the Privy 
Council It was alleged that tho decree holder 
was a man of no substance The High Court 
accepted this allegation and by an order, dated 
tho 27tb January 1914, allowed the decree to be 
exeouted only on condition that the decree bolder 
furnished security The Lower Court fixed the 
security at Rs 60 000 and, the decree holder being 
unable to furnish this amount, dismissed the appli- 
cation for execution. On the 18tb October 1918, 
the judgment-debtor’s appeal to the Pnyy Council 
was dismissed for default, and on the 12th April 
1918, the decree bolder sgain applied for execution 
of his decree Tho judgment-debtor objected 
that more than three years having elapsed since 
the date when the list step was taken, nr ■ tbe 
13th December 1913 execution of the decree 
was barred bv limitation. Held, that the Court's 
order of tho 27th January 1014, was in effect an 
order staj mg execution within the meaning of s 16 
of tha Limitation Act, 1908, because the decree- 
ho'der uas not m a position to furnish the security 
demanded and that, therefore, the decree-holder 
waa entitled to excludo the period between the 
27th July 1914 and 1st October 191C Pabdet 
Satheo Nab act t> Srisiati Raohit Lcba 

5 Pat. L. 3. 39 

*. 18— 

— — .... . “ Proceeding," meaning 

of, if includes suit to set aside sots— Period tale » 
by defendant m litigation to set aside sale, exclusion 
of, «i» calculating period of limitation That the 
word “proceeding” in a 10 of the Limitation 
Act is not restricted to sn application for Betting 
aside a sale but is comprehensive enough to in- 
clude a suit as well as su application and tho 
obvious intention of the Legislature was to allow 
an exclusion of the period during which the vali- 
dity of the sale was in controversy whether the 
sals was impeached by a suit or by an applica- 
tion. FaoMoniA Nam Rot v Kisiou Lai. 
6uaha (1916) . . . 21 C. W. N. 304 
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"LIMITATION ACT (IX OF 1908)— could. 
t. 19 — tor.UL 

you to be so good n» to furnish me with a copy 
of a statement of accounts.’* (n) “Dear Sir, 18th 
June 1908. With reference to your letter of the 
■2nd instant on behalf of landing contractor, Madras, 
I have to inform you that I wish to examine the 
Account! a* my account does not show such an 
amount mentioned m your letter. I therefore 
request you mil please forward the copy of the 
-account or to instruct your client to send his 
gumeutoh with his account boots." JJelJ, that 
neither of the letters amounted to an acknowledg- 
ment of liability under the limitation Act, *. 19. 
Anuurra Chjsxty » Al»si>ga Naidb (1913) 

I. U R. 38 Mad. 68 

5. 1 Lt nutation— 

Acintncledgmenl — RejuutUs /or tWtd actnoirWy 
me lit. !Ull, that an acknowledgment of a debt 
to be a valid acknowledgment within the meaning 
of «. 19 of the Indian Limitation Act, 1008, need 
not be mldresaed to the creditor, but may be 
made to some other person ot, eg, by meant of 
deposition in Court.* lltld, also, that a statement 
in the form "the whole of Jonkt Prasad's mort- 
gage money it owing," there being in existence 
at the tunc two mortgages held by Jankr I'reatd, 
must be taken to appty to both, in the absence 
of evidence indicating a different signification. 
iloniram Se/A v. Seth llupehand. 1. L. It, 33 CaU. 
10H, and J/ylupors lyeuaunny Vyapoory Mood her 
y. l'to Kay, I. L, It, U CaU. SOI, referred to. 
Mona Raj o. Matucba Das (1913) 

t L. B. as AIL 437 

8. - — Aclneulcdgner.l 

«/ debt. A letter to the effect that the writers 
" after looking into the account will aign it '* is 
not an acknowledgment of liability on an account 
stated within the meaning of ■ 19 of the Lmuta 
twin Act. Buareo TaosaD r. Gojadhaa l’aoaap 
Sano (1914) . . 19 C. W. N. 170 

7. Acknowledgment 

■of plaintiff"* title in etatement of boundary o / neigh. 
Louring land in iabuhyat executed by defendant in 
favour of third /tarty. Where in stating Iho boun- 
daries of lauds included in a kabubyat executed by 
the defendant in favour of a third party, he des- 
cribed Urn laud in suit at plain tiff’s i fttll, that 
Iho statement amounted to an acknowledgment 
within the meaning of a. 10 of the Limitation 
Act. It is now settled that aa acknowledgment, 
to whomsoever made, if it be an acknowledgment 
pointing with reasonable certainty to the liability 
m dispute or the right out of which that liability 
arises as a legal consequence is an acknowledgment 
of liability within the meaning of that section. 
Jfaairoiw Se it r Seth Jlupchond, 10 C- if. A*. 
*74 : e c^l. L.R. 31 CaU. 1017. 1 la/umdar Him - 
lal v. Detai Xorardal, 17 C. IV. A’. 573, Imam All 
v. Bail AuU, 1. L. Jl. 33 CaU. 013, and ilylapnr 
fyiiJoicmp Mooltlutr v. Fro Kay, l, L. It. It Calc. 
ml, considered. (1 i.»b Cir Sana r. Scats pa a 
K ama liar Cwownar (1913) 

19 C. W. S- 243 

»- Letter at adsw. 

Mwd. construction of — Conditional a cimeulrJj- 
meat, Oferatun u(— /'er/onnaaee at eondit&n, 
»*CA+nl/ for— Contract no! to /leal UmdeUon, 

lejaldy of -Contract Act UK of Wit. s. S3— 
Ldop/cl oga,n,t nhtuie of Lmtlailem. TV* plaintiff 
f-Ud a suit on the l&Ui September 1912, to recover 
«Um»fts Ice breach of aa oral contract by the 
defendant, of wb>«b ji»f«m»rK« wsa 4n» in ISOJ, 


LIMITATION ACT (IX OF 1908h-fon(d. 
(. 19— <o mi. 

and relied on a letter, dated 20th September 
1909, written by the defendant to the plaintiff 
as saving the bar of limitation. The letter was to 
the effect that, if certain arbitrators should decide 
that the defendant should pay any amount, he 
would immediately pay, but, that if the arbitrators 
failed to decide, the plaintiff might sue and that 
the defendant would not plead limitation The 
arbitration faded The plaintiff sued as afore- 
said on the lSlh September 191 J, but the defen- 
dant pleaded limitation in bar of the suit Held, 
(i) that the letter amounted only to a conditional 
acknowledgment, (u) that where there u a pro- 
mine to pay on a condition, that condition in 
order that the promise may operate as an acknow- 
ledgment, must be fulfilled , In re River Steamer 
Company. L R 6 CA. App SJ2, Man, ram Seth v 
Seth Supcl and. J L. R 33 Calc. 1017. and Arena- 
chrlia Row v Rangiah Appa Row, / L It. 29 SlaJ. 
519. referred to , (iu) that the plaintiff wsa not 
entitled to a deduction of time which elapsed 
between the date of the agreement to refer to arbi- 
tration and the date of the failure of tho arbitra- 
tion, (it) that an agreement by a debtor 
not to raise the plea of limitation ts void under 
a. 23 of the Contract Act, aa it would defeat the 
provisions of the Limitation Act; and (v) that 
jiartie# cannot estop thcmxeh el from pleading 
the provisions of the statute of limitation Silha 
ranuie Kruknammi, I L R 3$ Mad 311, referred 
to HaaiasiCBiAv v. Coratta (1918) 

L L. R. 40 Mad. 701 
8 , , Partita referring 

vnadfutUd account < for adiurlnenl by arbitrator « — 
AchnouUdgment, if need be addreeted to any one 
and if thoutd be by one willing to pay. Where 
the parlies to an abtchalnuna acknowledged that 
account* remained unadjusted which the aihitra- 
tors were to adjust and each party distinctly 
agreed that be should have to pay such amount 
aa might be found due from him on adjustment 
of account*. Held, that this *»• sufficient 
acknowledgment within s 19 of the limitation Act, 
Under that section H is not Dceiwaaiy that the 
acknowledgment should bo addressed to any 
particular person sod it is a sufficient acknowledg- 
ment even if It b* accompanied by a refusal to 
pay. jAsaanaw hnaua Foods* r. IUr.ua 
licLU.0 bum a (1019) . . 23 C. W. If. 921 

J0. AeluewledgMint 

—Court of lVonf* Act (Bom. Act l of 1905), * IS. 
Pronto— Offer made by CiMeclor is utile men! of 
churs — 1) ketbrr the offer cos 6* used <u os < Miaow- 
Inlgment of debt. In 1888, tha defendant’s family 
passed In favonr of the plaintiff snupio aortgak* 
bond for It*. t*.KX> for a period of ten trait Tha 
defendant was a minor and a Ward of lU Collector 
under tha Court of \\ ards Ad (Bom. Act I of 1003). 

In 1618. tbs plaintiff sued to recover lb# amount 
du* on tha bond of 1888. Interest cm tbs bond was 
jwid itkii lady till J'ju3. On the 34lh May 1913, 
the Collector wrote a It Iter to lb* plaintiff by 
t.Aered to 14V Its. 1 7,808 is 

'bole «J the 

tb* plaintiff. Us plaintiff 

relied upon this letter as sJ» a know ledgmesst id 
debt to un tb* bar of limitation- Ob behalf of 
tha delta' I vi, t It was aolnuhj that sutler tb* 
proviso to a. 18 of tba Court of VS ards Act, tb* 
Irtte* could not b* proved. Hell, that th« prut no 
dd ««,t prevent tt* plait. tiff from waj IU Icltif 
*■3 
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USHTATIOS ACT (K OP 1908>— <e"£ 

I X9-co«'J 

•l an scVnowledgroent »o »• to »t»rt a frtsh period 
ol limitation under « 19 ol tbe Limitatlrn Act. 
1008 SuifiJiaxo Ni«at*k**o r 11**1 Naba> 
TA’f (I020J . ILB.H Eom, 871 

U. " i>«ly «»(*« 

rl*ei agtAt," acknouledgmenl i / by — fcreon Aanay 
general authority to rettU and pay claim, if tnoy 
euinoulejjt to rate time lair*, 8, the "Kota* 
manager of if. had authority to purchase and | ay 
for *11 thing* required for Um uae of U and lilt 
household. Tbe plaintiff* auplbed food* to It 
in 1000 for which 8 gave a nolo of band on trial f 
of B promising to pay lha balance on tho 12 th 
Ivovembec of that year On fth February f'JUit. 

other*. of the price of tie good* On the question 
whether the around note whuh 8 gave without 
apecial authoritv from D waa aueb an arknawtedg- 
nient at would under a 18 of the ljmiuti.n Ait 
of 1008 gave plaintiffs claim from being barred 
llell t that 8 who had general authority to aettle 
the nun hare pile* of the good*, and tbua 
eoulu Jiay the amount of the claim, eoul I j Iain!; 
alto arrange to prevent tin* from becoming a bar 
to It. llaja llaua KcMua 1>BB r llH ,t_» Nath 
24 C W. K 133 


12. - 


oal.ll 

meal— Slortjajtl -$l?*alar< ly mortgagee la lie 
capacity of mortgagee t« lit Jtn ] ulcr of 8anadc 
Certain land* were mortgaged with fwawcaaun in 
162(1. Government taunt round. tu tht holder* 
of land* in 1863 and 1870. Theao were cntr.nl 
In a register where Ilia mortgagee waa Uca riled 
at holding the land* as mortgagee Three entriee 
were eigned by tbe mortgagee On the death of 
the mortgagee a aunilar eoeod waa iixurd to hw 
widow in 1882, wind aonnd «u umilarlr entered 
In the register and signed by the widow The 
mortgagor hating eucd to redeem in IIIIT the 
defendant contented that the auil »aa barred by 
limitation Held, negativing the runteption, that 
the register* bating the elgnaturra of the nioit 
gagee and lua widow were acknowledgment* of 
the mortgagee ‘a liability to be redeemed by tie 
mortgagor and that the auit waa not barred by 
limitation //irofal fcAlolnJ v .N on do I Chatur 
IhujJoi (1913) 37 Bom 32 5. explained and applied 
Pn*sjiY*XD*s e Bit M*"l (1920) 


13 - 


L L K. « Bom 834 


be applied to teat the validity of an aekocwledg 
ment of hatitity jiut forward by a plaintiff at 
extending the period of limitation ia In* favour 
» the Jaw in force at the time when the plaintiff* a 
amt would otherwise have been lime-barred and 

not that » force when the acknowledgment Siren r Diiioiij 
waa made Zatu vx sun liist i. Maharaja i r 
BrvABSS . . L L. B. 31 AIL 109 

wi t for Wood iut 


LIMITATION ACT (IZ OF 1908h-tc*iA 
I. 19-eoacfd. 

another aloiiUr tult brought against dcfendeole 
be tbe plaintiff in which defendant* referred to 
the rilateoca of lit jrcaent ion trait and Italed 
that they had been ao| [ lying cotton (o tbe plaintiff 
and bad been taking money from time to time, 
an 1 that the account had not vet been act tied 
with the pit Jot iff Held. Ilia! a* the de/rndanf* 
bad admit led m their written jlraa in the other 
caae that lha account with tha plain tiff (a respect 
of lha contract on which the j reaent suit ia baaed 
bad hot been fettled, tbe admission amounted 
to an acknowledgment and that tha bar of limi- 
tation under Art. 31 ol tlia Limitation Act wa* 
eonaeonratly aattd thereby J/oaircm Sell t. 
8-th fcapcAami. 1 L. T. 33 Cole 1017, P C. 
So ItoaowiT l.hanChando, l.oy.l L B 23 Cole. 
Sit tSl.P C.AoJr, AhHMT ilonhll.ian, 
3 irdias Cosy*, Iff, AWal Ah v CMetnu. 13 P It. 
1910. and rtroJt.M Hop 1 olab v tiuaiW. 1 L, 11. 
23 Item 302, referred la- Audioj.ro Chilly v. 
ZVroroj.J,. 12 ltd** Corel. 37t . ILK 30 Had. 
CS. Kola T J/ctrn Mol, 32 Indian Cam lit, 
and Hat, Charon » Brook. US P L. K. 1900. 
dating ti.wirii Gjuja Sjbji r Bvjtjy C»jxi> 

.. LLB.lUh. 337 

*5. — i IWii Mcleorre 

L *;««»(. ohat %o—£rJoretro’,i mi ill lack of n 
re iwfyw/e fco«g rtuJ.eg uafy t*<M u trrloi* an M oa 
accuaat ,J J«, raiaeipoi vua land, •/ M <1 tohd 
oil -<•»> rdg aanag lireifafioa la a airlt upon 
•■"****£• bond aecurmy an adranca of lm. 
3,.liO, tbe question waa whether an endorsement 
made on lb* back ol lha mortgage bond by Ilia 
mortgagor in IU following t.rtnai “Void on 
account of the priori pal aa pt arparatc aceounta 
«• l.iOl i Inly waa a valid acknowledgment 
wiU.ia a 19 of tl a Limitation Act Held, tliat the 
rrpreuion 1 tha principal mu»t lo taken to refer 
principal mentioned in ILa lond on the back 
whereot the endorarment waa made The eia- 
ruination id the bond abowa that ILa principal 
ad lanced bemg It*. 3,700. a iiajuient ■ t ]ta 1,741 
<0 account <J that pnncipl cannot la taken to 
wipe out tbe liability and there waa (hoe an ack- 
nowb-dguicnt of the right ol tlia mortgagee to 
recover whatever might be found to be due 
Therefore, the eudura. niejit conitituted an acknow- 
ledgment within tbe meaning of a, 10 and con- 
►eiumtlr raved bmftalioa, I'xoaaxna Kl mix 
v« ' Nl *‘* J * 5 Ro * £8 C. W. V. 213 

dutmetion 


exiata letween an ai know-led, merit which h rufil- 
cwotto extend tiore under a. J9 of tbe Liruitatioa - 
Act, n*t», and a J rvalue to fw v a time-barred debt 
" “ ■ 7}, of til* Coot reel Act lUii UxilinoB 

" 8 P*t, L. 3. 121 


.ct had not get f«n trttlei. Tbe plain. 

tiff-wppcllant sued defendaota for the balance doe 
to him and damages Oft account of tha defendants* 
breach ol contract to supply cotton towarda which 
plaintiff had mado payment* by way of advance. 
The last data on which cotton waa to have been 
delivered waa the 27th January 1919. anil the 
suit waa instituted on the 8th Apnl 1013. Thun, 
tiff robed on an acknowledgment contained in the 

yeicuh t da ten, dated 3rd June 1910, In reply to 


. 19 and 20— 

13 J . I L B. « Mad. 448 
X, L. R. 41 Mad. 427 


Sic Exiccnox o; 


I. L. B. 43 Calc. 207 


mknouMgmtRt ly owe partner emly—lntahJ or 
ogoirut otter partner* rn altcnet of proof of a nthontg 
to mots vi— An preemption ol nch authority— 
Contract Act (/J of W2), > Ht—h tertiary or 
dot- in carrying on parlnirifnj— Proof 


under, msvflieient — Judicial notice 


r Held. 
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DIGEST OP CASES. 


( JGOJ ) 


LIMITATION ACT (IX OP 1908)-m Ud. 

■ ■ ' " ' — — sj. 19 and 20 — conoid 
that according to the rulings in this Presidency 
an acknowledgment or payment made by one 
partner does not bind the other partners, In the 
absence of proof that they authorised such acknow- 
ledgment or payment, though it may fca an act 
necessary or one usually done in carrying on the 
business of partnership , and such authority 
■oannot be presumed. The decisions in Valusulra- 
rmma Filial v. Ramanatha QheUmr, I. L R. 32 
Mad. 421, and Shall: Mohvieen 5’ajih v. Official 
Assignee of Almiras. t L. R JJ Mai 142, require 
to bo reconsidered in the light of the rulings of the 
English and other Indian High Courts s>och 
acknowledgments are made as a matter of course 
by trade debtors, whether carrying on business 
singly or in partnership and are forthcoming m 
almost every suit for the price of goods sold and 
delivered. This is a matter within the daily 
experience of Courts of first instance so that they 
are entitled to take judicial notice of it without 
requiring proof of the same KEY. Fnui « 
Sv.r.Tw auunmu {tali) 

L L. R. 37 Mad. 146 
2. — Endorsement of 

S ort payment recorded ly creditor and signed ly 
tblor — Endorsement, good as an aclcnou-ledgmeui 
of liability under s 19 A payment made by a 
mortgagor who was able to write, was recorded 
on the back of the mortgage bond by a servant 
of the creditor and signed by the debtor The 
endorsement ran as follows — “Rs 378 paid to 
wards this document K. V Subbarayadu ” 
Nearly Rs 1,500 were due on the date of payment. 
It ihd not appea' whether the payment 
was made towards principal or towards interest 
lleld, that the endorsement amounted to an 
acknowledgment of liability within the meaning 
of a 19 of the Limitation Act, though the payment 
was not good as a part payment within the meaning 
of s 20 of the \ct. The scope of sa 19 and 20 
pointed out Joyanndha Salm v Faina Sake, 
11 Mad L T SO, followed Yassirasnisa 
sian t> SuBBaitatODD (1916) 

I. h, R. 40 Mad. C98 

3 AdnoiMjment 

of liability — Part payment of principal It is not 
necessary that the writing reform! to in section 20 
of (ho Indian Limitation Act, 1908, must itself 
show that the payment made is mado as part 
pajmont of tho principal aura due It may, for 
example, be obvious from tho fact that no interest 
w«a dun at thn Uhra of making the pay mi. it that it 
could only have been mado in part payment of 
the principal In the matter of Ambrose Es miners, 
ILF 23 Cabs 592. followed SaLkaram 
Manchand v. Steal Padamsi, I . L R. 44 Bom. 
392, referred to, CuantDEB r. Abdul Hiuia 
I L. S. 43 All. 216 

— — — ss. 19, 21 — Debt contracted Ij deceased 

co parcener for no immoral purpose — Infant son if 
bound — Limitation — J c in c tAeJgmt hi of debt by 
kart* i f binds infant — Acknowledgment, if must be 
expressed as made by kart*. The karta of * joint 
Hindu family of which tho defendant was a minor 
co-parcener was an agent doly authorised on Lis 
behalf so as to give an aeknow lodgment under a. 
19 of tho limitation Act of a debt contracted by 
tho Defendant's father for other than an immoral 
purpose. The decisions m Waiibun ». Kadir 

Rulih, I. L R IS Calc. 292, and Chhata Ram v. 


LIMITATION ACT (IX OF 1908}-*)«fi. 

S3. 19, 21 —condd. 

Rilto Aht 3. C IF. 2f. 13, to the contrary being 
inconsistent with the provisions of s 21 of Act IX 
of 1S03 are no longer good law Such an acknow- 
ledgment need not be expressed as made in the 
capacity of Larta Chmnaya A ayudu v. Guru - 
ruitham Cheity, I L R 5 Mad 109, followed. Has 
Peosad Das r Baesiu Haruiah Pnosaii Sinoh 
(1915) ... 19 C. W. N. 860 

ss. 19, 22 ; Sch. I, Arts. 106, 120— 

Dissolution of a partnership business — Indian Con- 
tract Act (IX of 1372), ss 239, 253— Suit for account 
— Amendment — Suit that plaintiff teas a partner, 
if may be amended on basis that he was servant 
remunerated by share of profit — Amendment asked 
for first time »n the Court of Appeal — Ad.nou.ledy. 
ment of part of the claim, effect of The plaintiff 
brought a suit against certain defendants on Sth 
February 1013 alleging that be was a partner with 
the defendants up to 27th June 1010 when he 
retired from the partnership, and asking for an 
account On the 12th February 1914, a necessary 
party (eg , representative of a deceased partner) 
was added as a defendant The defendants in ' 
their written statement pleaded that the plaintiff 
waa not a partner but a sen ant remunerated by a 
share of the profit , they also admitted in a letter, 
dated 21st January 1813, that they were liable to 
render an account to the plaintiff up to the year 
1004 05 when the plaintiff retired and not till 27th 
June 1010 In the Court of Appeal the plaintiff 
(respondent) for the first time pruyod that he 
might be allowed to amend his plaint on the footing 
that he waa not a partner but a servant ns alleged 
by the defendant in their written statement. 
Reid, that the suit against all the defendants must 
b« deemed to have been brought on the 12th 
February 1014 and was barred by limitation. To 
such a suit Art. 106 and not Art. 120 of the Limita- 
tion Act applied. Reid, also, that hiving 
regard to the stage of the litigation at which the 
amendment was asked for and the nature of the 
amendment, it could not be granted It is well- 
settled that where a plaintiff bases his claim upon 
a specific legal relation alleged to exist between him 
and the defendant, ho should not l>e allowed to 
amend the plaint so as to base it on a different 
legal relation Thu rule is only one aspect of the 
broader principle that leave to amend should be 
refused where the amendment would introduce 
a totally different, new, and inconsistent case 
The amendment uas also refused on the greund 
that if tho plalptiff wero to institute a frtsn suit 
on the date tho amendment waa asked for on the 
basis that he was a servant, tho new suit would be 
barred by limitation lltld, further, that the 
letter of 2lst January 1913 did not amount to an 
acknowledgment of the right claimed by tho 
Tlamtiff. Kau Das Cualdhcbi , Dsimsi 
besDAW Dassi (1917) . 22 C. W, If. 104 

— — ... s. 19 and Sch., Art. 64 — AebnouUdgmtnl of 
Unit barred debt, effect of — “ Account stated," mean- 
ing of An acknowledgment of * debt enures to 
the benefit of the creditor for the purpose of saving 
limitation under s. 10 of the Limitation Act, 1008, 
only if the acknowledgment is made before ihe 
original debt is time-barTed, tbe basis of a suit 
by the creditor for recovery of the amount lent 
being the original debt and not the subsequent 
acknowledgment. An “ account slated ’’ within 
the meaning of Art. 61 is one where several cross 
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DIGEST OF CASES 


LIMITATION ACT (IX OF lBOSy-con/J 
a. 20 — eonld. 

4 — — ■ . . Mortgage — Suit 

for sale — Limitation — Payment of interest a* such 
— Effect of Such pajment as against purchaser of 
part of niorigaged property A payment made on 
account of interest aa such due on a mortgage 
debt take* effect under a 20 ol the Indian Limits 
tion Act, 1908, as much against a person interested 
in the mortgage as a purchaser of part of the 
mortgaged property as against the mortgagor 
himself who mates the payment Krishna 
Chandra Saha v Bhairab Chandra Saha, 1 L S 
32 Cole 3077, and Dorns Lai Sain r Ratio* 
Ddbay, I L R 33 Cole. 1278, referred to Surji 
ram Maruati v Barhtimdco Period, 1 C L J 
337, distinguished Rosass Lal v Kami ait a 
Lai, (1918) I L. R. 41 All 111 

5 ' Endorsement of 

payment tn handu rtfinj of poyer — Requirement of 
section where payer illiterate In the case of an 
illiterate person if the paj er affixes his mark 
beneath the endorsement written by some one 
else it is sufficient to satisfy the proviso to s £0 
sub s (1), of the Limitation Act, hut where do 
such mark is affixed the provision of law has 
not been complied with Balebau Kokh 
V Sobha Sheikh (1918) 23 C W N 930 

8 — — — Part-payment — 

Handwriting tit respect of part payment— Part 
payment must appear in the kanduntmg of the 
person mahng payment Tbe defrndsnt purchased 
certain goods from the plaintiff on the 10th Scpte m 
her 1912 for which he owed Rs 1,360 lie also 
owed another debt of Rs 301 to the plaintiff 
On the 4th and 5th July 1913, the defendant paid 
two sums of Rs 600 and Rs 23o, accompanied 
by a letter which ran thus — I have sent currency 
notes of R> 600 and a Hundi for Rs 23S, in all 
Rb 73 o Credit them.' 1 The plaintiff applied 
the sura m wiping out the smaller debt and 
credited the balance aa part-payment of Rs 1 360 
On the 14th October 1915, tho plaintiff sued to 
recover tho unpaid balance of Rs 1,360 with 
interest, and sought to bring his claim in time 
by relying on the pait-paymcut in 1913 Held 
that tho plamtitTa claim was in time, for the 
rcqmrementa of a £0 of the Indian Limitation 
hit were atatiaficd, aa tho fact of the payment 
appeared in the handwriting of the person making 
the same, and it appeared that the payment was 
in part satisfaction of the principal of the debt 
Sakhabau Mancdakd v Kival P*n»ii*i (1919) 
I L R 44 Bom 292 

7 Execution of 

decree far sale — Part of the hy potheen tal e n up under 
the land Jcguuilion let— Compensation paid into 
Court — Payment of amount to decree holder through 
Court — Pajier showing payment signed by Judge— 
Judge, whether an agent of judgment debtor — 
Signature of Judge, whether sufficient under a 20 
After a decree for sale on a mortgage was passed in 
1912 a part ol the hypothecated property was 
taken up under tbe I And Acquisition Act, and 
tho Government paid the amount of con pen sat ion 
■mto Court to tho credit of the suit , and the same 
was paid out to the dccreo holder on tho I lth 
August 1914 Wien the payment was made the 
Judge signed A paper showing that payment was 
made In his presence and through Court On tho 
decree holder filing an application for execution 
of tlie decree on the 10th tug tat 1917, the judg 


LIMITATION ACT (IX OF 1908)— contd, 

■ - ■ — ■ - j. 20 — concld 

ment-dehtor pleaded the bar of limitation Held, 
that tbe Judge should be deemed to have been an 
agent duly authorized by the judgment-debtor 
to male the payment, and that the signature of 
the Judge on tho paper showing the payment 
satisfied the condition that the fact ol payment 
should appear in the handwriting of the person 
making it, as required by s 20 of tho Limitation 
Act, and that consequently, the application for 
execution was not barred Chmnery v Eta m 
(I8C4) HUE Cos 115 applied , t.akshmanan 
Cheltif r StrJdcvppir Chtfgr {IMS), 3S 3/ L J , 
571, referred to Govxndasani Pillai r Dasai 
Goes das (1921} I L R 44 Mad 971 

& • • — mortgage decree 

against mortgagor and purtlaser of the equity of 
redemption — Paymei l of interest as such by the 
purchaser, effect of A purchaser of the equity 
of redemption is a person liable to pay the mortgago 
debt within s 20 of the Limitation Act bonce, 
if under a mortgage decree for sale of the mortgage 
property, to which he is a party, though exempted 
from rertonal liability, he pays interest as such, 
auch payment gives a fresh period of limitation for 
execution of the decree Bolding v lane {1863), 
1 De 0 J & Sin, 122 and Chinning v Evans 
(1861), ll H L Cos ,115 at 135, followed Askabam 
Sowcab v \ enkaTaSWami Na1dv(1021) 

I L R 44 Mad 541 
9 — — Uncertified pay 

merit of an int talment decree, if salts limitation— 

Curl Procedure Code (Act V of 1008), Or 21 
r 2 — Certification of payment, if can be made at any 
time After the p-issing of an instalment decree, 
some instalments were paid within three years of 
the date of the decree The payments were not 
certified to the Court before the application for 
execution, but were certified by a petition presented 
alter the application lor execution was made and 
made a jiart of tho said appbcation The said 
application tor execut on was made moie than tlirro 
years after tie date of tl e decree, but w Hi n throa 
vears from the dates of the said payments Held, 
that the payments which were evidenced by letter 
written and signed bv the judgment-debtor, having 
been made within iliree years of the decree and 
within three years of the present application for 
execution and then hiring been tirlificd ly l» 
petition which was made a part of the ap(hcetion 
for execution the application for execution waa 
not barred by limitation lianas Mouan Bakieva 
i Habixal Ki-sni. 28 C W, N 534 

bs 20 and 21- 


See PBISCIPAL A2.D fclBXTV 

I L. R 44 Calc 978 

- — u 20, 67 . Sch 1. Art 57 —Suit for 

money payable for money lent — Payment of interest 
sating limitation — Creditor’s discretion to apply 
money received to oldest debt— Second appeal— 
Tender of endtnee (bahi kb ala) ol hearing Tho 
plaintiff brought a suit on tbe 28th May 1909 for 
money due on an adjustment of actounta The 
plaintiff alleged that the last adjustment took 
jlaeo within three years from the date ol the 
institution of tbe suit when the defendant jro 
raised to jay Tbs Courts below* dismissed tbs 
suit The District Judge in appeal however 
found that tho di fondant took a loan of Its. 5 0 
from the plaintiff on 21st June 190fk but ha refused 
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DIGEST OF CASES. 


< St (4 ) 


LIMITATION ACT (IX OF 1808h-«”*U 
U. 20, 47. Sih. L Art. 

to cite a decree lor lUt amount, W»uh It# 
defendant paid Its 52 to 1407, although to 
believed l tie plaint ill a boola Ini eiiJruee to be 
genuine nil] there wsa tt the time el wiont 
0 ref lie 700 due from lie defendant. In tie 
High Court at the time o( the hearing of the 
appeal the i IktotiS produced an enliy to lie larti 
ILiia .hoeing th»t lU. *3 was paid by the dclcn 
- dknt on aeoouat of tntenat to IU07 diet I, that 
k creditor cannot claim the benefit ol • SO of lie 
Limitation Act nairas be cen «huw that tie pay 
meet wit made on account of Interest u such i 
there must bo either tome notes* declaration 
by the debtor or ll era mint Le rlrcumeUocct 
(rota which tod in intention on the |»rt of the 
debtor may l* ml erred tod to tie tWt of 
either, the payment of 11* 52 did not operate 
to teve limitation under a 20. That under at. 00 
and 01 of the Contract Act the cieditor may 
exercise hie Alteration and ap|)y any mrwey 
paid to him by the debtor in discharge of 1L« 
oldeat debt and (he loeer Appellate luort wae 
to error to treating the lit. 52 at a relay inent 
ot the recent loan ol Tit Wt That the lllrh 
Court could not receive the entry to the t.UIntiQ a 
hoAi lAa/a relating to the payment of IU <3 at 
tlda atage and coulJ not jwy any atlrntlon to it 
inasmuch at tt waa not put In rtidence before 
either of the lower Court t UiTast Ran * Kauri 
Sisou (1014) . HOWS £37 


rorrnay poaseaue* eftande— Suit lg mortgage! tt 
rtctHxr mortgage moirey — /-•■aifalo/a— C'uiraoM 
•a Iht mortgv.gr itei le pay mortgage money la 
1803, certain \atan landt were mortgaged with 
possession for Ri 2, W0 for a period of Iwelre 
year* by the tatandar The mortgage deed 
oootnlned a covenant i " 11 there he any hindrance 
to the continuance of the land, 1 shall ]>ay the 
mid inm togctlier with latcraat thcraoa at the 
rale of one per cinL per mensem out of my other 
estate and rcraonally in the year In «lucb tbe 
hmdrance may anar ” The mortgagor hating 
died to 1001, Lit eon recovered potaeasiua of 
the ltndt to 1014 ou the ground that on the death 
of the mortgagor the mortgage berime void under 
t 5 of the Bombay IferadiUry 081 era Act, 1877 
The mortgagee thereupon aned to recover the 
mortgage amount with Interact relying upon the 
personal covenant in the deed —IhU, that the 
claim wai barred by limitation I hid, lurtbcr, 
that tbe coreoant in tie mortgage deed only 
meant that the mortgagor aaa personally Labia 
to pay the amount If any Idndranco to posses- 
sion ira» caused in bis life time. IhU, also, 
that inasmuch as the mortgage came to an end 

to 1S0I, tbe possession of the mortgagee became 

that of a trespasser, and the rceeijt of rant or 

profit* after 1*101 could not be deemed •« le 
payment for the purpose of s 20 of the 


LIMITATION ACT (IX OF lM8)-co*'i 
■ — i. go, Art. 110— co*tl£ 

»/ (kf mortgaged jvuperfy a per (la death of 
— -hail ly mortgagee to merer lit mo tlgOft 
under lit prv*o*«J cor road — iturlf tft* 

»« jwaraaawa rrrr.n»f people -! ergmuj t* Uee «/ 
vatorirt — l.itiHcoa i/ ll* pmed </ IwitiUs. 
In 1 807, a \\ atandar mortgaged his Kulkarnl \ atan 
with pomMelon to tbe |>t*ir.tiil for a terra of <rn 
yrare Tlw ile-td of nsortgsgr. which was h gleltrcd, 
rootalnrd a Jwreonal covenant to (*} tlu jsiacijwl 
at lira aUJailatfd tune and a furl] r r covenant that 
if the mortgaged land before tie exwry of tbe 
stipulated jervd or any time (hr real law, jrused 
sail of lie mortgagee a |w«c»»mt on i«e eaura ot 
another, tbe mortgagor sl.oul 1 le veraonall/ lralle 
to par the jtuhijwI briber with Interest from 
tie dale Ihe mortgagee «>< drprivrd of lira [ouea- 
auai 17w mortgagee went Into {SHsewisei of tLw 
(«o|*rty and enjoyed ite prof (a to Leu of tolerrat 
till 1VI2 when the mortgagor du»L On the mort- 
gagor a death, U alwualiuo having cotno to end, 
the drf'odant who was Lie ton, di»|iosareeed the 
iJalnUlf by tl# help of tlw Rertnus authorities 
In J817, the |laintofl sued tbe defmdant to recover 
the vr.urtgag* amiKvA umbel the prrsuial cento- 
ant r— 7/, Id. I bat tbe agreement «*■ not void 
under a. 8 ol tlw ' atan Act, and tlw tint was 
not barred ly limitation, the period of limitation 
under Artels 110 ol Ow Indian limitation Act, 
1008, as regards tlw |*Tsonal liability of tie mort- 
gagor to repay the debt, trin- as ton. lot by a. 20, 
‘““•e 2, ol tbe Act, to alx lean from lie date 
when the mortgagee as aoih last reran ed the 
irofita in lien ol ui tore. I la lore ttw mortgagor * 
death In Slsiuca C J — Tlu re is nuthing 
to jirercnt a Tatandar wlwo niortgatmg \atan 
iworarty, although Uw mortga.a admititdly would 
rot l« rOectita leyood tlw blrtime of the 
Tatandar morfgtgor, to ordinary circumstances, 
from personally covenanting to ]«y the mortgage 
•moat Fre Susn, J — I bate gram dowbta 
as to tbe application of tins cow nan t to dispouca. 




of tb» n „ 

ith c4 tlie mortgacor in virtue of 

provUKic* of tlw Rornhey Ifcreditaiy Offices 
’ n 1 " '■ ' on im t*j*|ireed to tbe decision 


Act TUI c 

to A rui.fi,, Salktinm v Aortic (IMJ), U Don. 
SOO \ mions Mamrsn c Uautkuiixa 
bssBSBAU I L. B. 45 Bom. 1208 


■ Son ioy Hereditary 

Ojffieu let [Samhay Act III o] 1ST I), t $ — Vorfgoga 

of Kullnmi Talan talk possession— Personal 

cotivaHl iy mortgager lo reply mortgage money — 
Fvr'itr eenaarU o poy tf mortgagee ihtpoeseieed 
— Jfralh of Mortgagor — Mtrfgagee Afpnrid of posses 


*. CO «d Art. 130— 

Fit EaaaWasrns*. 

LLLO Bom. 694 

— ». 20 *nd Art 183 (Tl-ireci dwn 

of trulalmenl decree— time from uitek limitation 
net—aelnooleigmerd of payment by perron, 
a n( server d by payer, vlrtler lalub TPbere a 
daCTOo provides for tho payment of tbe decretal 
amoant by InstatounU. and states tut each 
Instalment will bo payable on a specified day, and 
list on default in tb* Payment of any instalment 
tbs whole amount will become doe, the decree- 
holder la entitled to apply for execution of each 
Instalment aa it becomes payable, and the period 
of limitation continoca for three yean from tbe 
dale when default is made to U o payment of any 
Instalment. S. 20 of lie Limitation Act, 160*1, 

will not defeat a pica of limitation where the 

acknowledgment relied on la not signed by the 
person by whom payment was made, even though 
the person slgnlog or endorsing lb© fact of pay 


DIGEST OF CASES 


( 2810 ) 


LIMITATION ACT (E£ OF 1908)-«*!£ 

— b. 20 and Ait. 182 (7) — eondi. 

raent was authorised by the payer to do ao. 
MiscrcEA Nath Bot v. Kaxhai Ram Maewari 
4 Pat. L. I. S65 

S. 21— 

See Lmjtatios L L. K. 45 Bom. 630 
See PaiscarAL And Srasrr. 

I. L. B. 44 Calc. 979 

SB. 21 (2). 19, 2H— Partnership— 

Aclnouledgment cf liability or payment by one 
partner, ichen binding on others. Direct evidence 
that ono o£ several partners or co-contractors 
had authority to acknowledge liability or make 
payments eo as to save limitation as against his 
partners or co-contractors ib not necessary, but 
such authority can be inferred from surrounding 
circumstances such as the position of other co 
contractors or partners. Yalasobramania Pillai 
v Ramonalhan Chettiar, I L. B 32 Mad 421, 
and Shaik Mohulten Sahib v The Official Assignee 
of Madras, I, L. R. 35 Mad 112, 115, considered. 
VEEBAXXA v. Vixeabhadeaswami (1917) 

L L. B. 41 Mad. 427 

«. 22 — 

Set s 19 . . 22 0. W. N. 104 

See Bemad Tenancy Act, 1S84, a. 85 
25 a W. N. 38 

See Cmt Pbocedube Code, 1908— 

0. l'S. 10, AND 0 XXIV. 

I. L. R. 45 Bom. 1009 
O. XXI, e. 63 I. L. K. 38 Mad. 635 

1 , Mortgage— Sale 

of mortgaged property — Stul against one cf the 
heirs of the mortgagor — Subsequent addition of 
parties — Limitation Act [IX of ISOS ), s 22. One 
K, a Mahomedan, effected a simple mortgage m 
favour of V on the 23rd of June 1809, the mort- 
gage debt becoming due on demand w hich was 
made on the 1st January 1900 X having died, 
a suit for sale of the mortgaged property was 
instituted by V against bi* minor Eon a« a party 
in possession of the property on the 23rd of June 
1911. The minor's guardian having alleged that 
E left other hern, * widow and two daughters, 
applied on the 29th of January 1912 to havo them 
added a* parties and tbey were so added on the 
12th February 1912. It was contended by the 
added defendants that the suit was barred ss 
against them under s 22 of the Limitation Act, 
1U0S. Thu I lea found favour with the lower 
Courts and the suit for sole as s dismissed so fir 
as tbo (hares of the added defendanti were con- 
cerned. On appeal to the High Court by the 
mortgagee. Held, that tbo money wi> specifically 
charged on the whole mortgaged property and 
the property was liable to be sold in sstisiaction 
ol the mortgage in priority to the satisfaction cf 
any interest derived from the mortgagor subse- 
quent to the date cf the mortgsge The suit 
as originally filed was not instituted to enforce 
claims agsmst shares m the Lends cf heirs; it 
was to enforce a mortgage lien landing on the 
whole property. In the bands of any heir of the 
mortgagor, and the addition of parties after the" 
expiry of the time did not involve the dismissal 
of the Suit under s 22 of the Li nutation Act (IX 


LIMITATION ACT (IX OF 1908)— conid. 

• ■ 5 . 22 —concld. 

ol 1903). Gnruroyya v. Datlalraya, I. L. R. 


23 Bom. 11, followed. Viechaxd VaJikabadshtt 
v. Konud (1915) . . L L. R. 39 Bom. 7£9 

- Transference of 


party from one ta'egory to another. The rule that 
a party transferred from the aide of the defen- 
dants to that of the plaintiffs is not a new party 
to whom the provisions of s 22 of the Limita- 
tion Act apply is an absolute rule. DwaEKA 
Nath Das r Moxhohax Tataeab (1915) 

19 C. W. N. 1289 
- iSvWdidion of 


beneficiaries for administratrix ofltr time — A«ti 
plaintiff. Where the widow of a deceased person 
O was appointed administratrix of hia estate 
until <Ts eldest son should attain majority, and 
a suit waa instituted by the widow after the eldest 
eon of Q had attained majority under a bond fide 
belief that she was competent to sue as adminis- 
tratrix, but on discovering her mistake, she prayed 
that the three sons of O for whose benefit sbe had 
been appointed administratrix be substituted 
as plaintiffs and the substitution waa made at 
a time when the suit if instituted would have been 
time barred Held, that this was not the addition 
of a new plaintiff within the meaning of a. 22 of 
tho Limitation Act. Dhuren Das v Shama Svndan, 
3 Moo. 1 A 229, Ban Saran v. BAuia Ma- 
tron, I L. R 18 Calc 10, and Peary Mohan v. 
Xarendra hath, 9 C IF N 121, rcfcrted to. 

N IS TAB IX I DasAT V SARAT CEAXDBA afAtOMDAU 

(1916) . . . 20 C. W. N. 49 

ti. 22 and 2 (10)— 

- The word 


as used ms 22 of the Limitation Act, 1908, includes 
only the stages ol a suit down to its termination by 
the deerco of the trial Court and docs not include 
its appellate stago or proceedings in execution of 
the decree made in a suit GhakhRIEA But V. 
Ram Keen Tiiakcb , 6 Fat. L. J, 463 

s. 22, Art 12, Cl. (b) — Madras Bent 

Recovery Act ( Mil of ISOS), ss 33, 35, 39 and 40 — 
Sale for arrears of rent — Sals of kvdicarem right — 
Suit to set aside sale— Parties to the suit — Purchaser, 
necessary party — Receiver of mcharamdari, added 
as supplemental defendant— Lapse cf one year — 
Bml not barred — Execution sales— Proceedings 
to let aside — Decree holder, necessary party — Civil 
Procedure Code ( Act V cf 1908). O XXI, r r. 90, 
91 and 93, In a suit instituted under tho Madras 
Bent Kccovery Act, by the owners of the kudi- 
▼aram nght in certain land* to set aaide a rent- 
sale of the Ludivar&m right, tho purchaser at the 
rent safe and the melvaramdars were originally 
joined *n defendants , but on objection taken 
by the defendants a receiver appointed on behalf 
cl the melvaramdars wm added as a supple- 
mental defendant more thsn one year after the 
date of the sale. The defendants thereupon 
pleaded that the suit wsa barred by limitation 
II eld, that in a suit under the Act neither the 
receiver nor any of the mrlvaramdars was a neces- 
sary party to the suit but only the purchaser 
at the rent sale and that consequently the suit 
was not barred by limitation neder a. 22 and Art. 
12, eh (t) of the Limitation Act. In proceedings 


-s Oril Procedar a Coda to set aside 1 _ 

sale la execution of a decree, tho decree holder 
is a necessary party. Asxavalai *. MutCGArrx 
<»»> • . . L L. B. 38 Mad. 837 
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LIMITATION ACT (IX OF 18'8t- 


St* Boxoal Finnic* Act 1883 

5 Pat. L 2 500 
Stt EiuatiT I L. II 39 Ctle 59 
LLR. 1 Lab 20d 

S..( [at Jrrlam 

'• '/ jmrtpg till 


enjoyment of I he n jhl e-dr 1 
sail — Affrm due jwis / n/ 
tury—lMM «■ 1 ■ 


/ « 


'(Mi rmr- 


tun » ««.*!. ^ o ^ ^ 

The right rnjovrd lor raoir tl in 
aid openly will wit ntcm. 
in taeoincnt ami »• ol right Them m 
continuance <•! U* mjmwnl by 
the oUtroct on by the Dtfmlant till 
low dsya prti iou» to th* wst t t» a cl 


<f "rts* oJ5j* 


Did then* 

TulunUnlt alen lomsl vt distent nurd th* iiktIm* 
o[ tbo tight *t any lim« Mom inch dil« Hell 
lint it »»« not nwiMij lor the- I laintift to p roi* 
Affirmatively actual user <4 Dm way do»n to ■ 
data within two jure Mow the *uit A person 
may without rtokoro to language be iikI to In In 
" enjoyment <4 m tight cl *»jr during * pc nod 
ol tune, though lio don not uetuillr w«' tho 
way retry moment Oksatlon ot wet don not 
necessarily moan abeyance in enjoyment Oc mi 
Cmaxdoa 6 kt r Bansik lttHAM Kot 


>*. followed When t 


news 121 


i 28- 


Stt Amnui ivutwios 

I LR II Cldc 423 

ire l, r. 45 Bom . 102 0 

Stt Crrm r*oc*otm* Cod* 1908, * 02. 

1 I~ B. 39 Mid- 1064 
Sd IJnrrmos 1 LR.M Mai. 61“ 
S» Moutoace l: 

See Sasaniamdas 

I LR II Bom. 691 

— — — 1 -Serfs it daughter! of 

« Hindu jasnUy tuccudiag to their /other • citc's — 


Sxclat, 




„ Right of tamrort o» ktr death, to tia 
utata by savnrorslip, Whew, on tho death id 
a Hindu his da ightor* jointly succeeded to hu 
estate but one ol them excluded the othexa from 
I he enjoyment of tho estate lor mors than twice 
5«a« end. then, died liter alienating some ot the 
properties. UUd in a ea t by a surviving daughter 




id tho deceased and toe al 

tho estate by nght of surviVocshi| 
a extinction of tho nght to (on 


LIMITATION ACT (IX OF 1808 )~n"i 

%. U-ro*r U 

Uoo to tho right to Joint Posaeastmt »a» aW> 

An Iona talrl.or v ItJja* i/iliropai^M (/MI). 

9 H J I SJ9 at puje 6 II and SufAiadro A'iaW# 
/ley t Raja*. Kant < Auefsrh.My 21 I C 

HO, followed An hAMMA e IamaK (1921) 

I L. H. 44 M11L 131 

26, Art « Salt !o termer p-v«<- 

Aioa 0 / tied*— Uoyretmlr order of order < nminui 
Prottdtrt (oil (irl I 0 / tk'J t) a Hi— Order 
rorrtd villus I wooer isyuiry -\tdU* »<4 ieiftOy 
ierwd oa lie \L!Z ff-tU.'rl.ff oWf of pro. 
etrdmft—Ordrt rod antkoal jantdtcUOn— elyjil- 
ea bitty of 4 rt Tt"ar.l for a term— landlord 
treat..; le«o»l 01 n trespasser o/lsv <*< up>ey of 
Ike Hrm—SrbreqreU reg Meted 1 Hdrca to y«*l— 
(ease 0 / oriws visa Art. 47 of tho limitalija 
Act (IX Ol ItVi) I. aj I lical la to a auit lor rocoirry 

Unr;' parsed hr a Ma. •train uting under 
a. 143 ol the Code ri Onuinal IVonture although 
\h» Magutikl* n Ight not haio n »da tho prepet 
tu^uiriea wlui h hr migl I to have made Iwfure I • 
f»y.J tho onlet il the 1 UaoIaII had noUoa of tha 
proceedings, though tho notico *a a not eenred oa 
tha plunl fl In accord an ra w th law Oaryadaeum 

~ * dnrofpi \oidv 9 Hod L T 9f» 
•- 1 fendanla were tenant* 

plain lift and cimunne-l la, 

r ol tl r lad I* aller the expiry of tha 

tetm hot tha 1 Lau utt Ini not treat tho dulendanU 
aa tenants ho!J ■ g one hut as tree|>aurra after 
the d»ta ol tho eipiry ol th« term and tho magi* 
hnal order unler • 1*3 id the O»lo of CYimlnal 
l*rueodura *aa j^v—1 in tha deficidant a larour 
•ubaoqucnt to the sail dale [leU that tho auit 
for recorerr ot p.«u-*« on of the Ian la brought by 
plarnti 3 mow than three yean alter th* said 
order was barrel under 4rt *7 of tl* Ian station 
Act. r.Inrum t lit” II R XS Bon tit. 
llapn tin Mokal iji T MakoJoji Faeedto, l J, R 
t llom Hi an I H-* I t*ser..is M Rkakmr, 
I It 7 I * 7J referred to Ilol ai Chord Gloauf 
t famraJdia .U-i.iW, l L R 19 tale. CIS 

d atlnguiahcil UmtllXAtiA 1 Hama 

than pat df (1913) I L. a. 38 Mad. 432 
■ 28, Art*. 124. 144 — Pclifuiu 

e.inuwifid — * decree porttruar of rrrhatatar — 
Srrt by descendant of original dedicator to oust 
ton of Mihi nhir II her* a person had been 
appointed in It)) hr a Herenue Court tar 
barokur of c« 1 d i endowed property and had 
remained in imawwiion until 1014, when lie died, 
it waa held that nul brought in 1913 by a dea 
Cendant ol the original dedicator to evict tho 
aim ol iho appo nice ol 1899 and to hate herself 
declared torbaraLvr ol tho endosed property 
waa barred hr limttaUou Gaonnmuihontla Ron 
Jam Sahn idli v I tin Ijirdaram, h L R 2S 
JdeuL ZI1 lolloaed Ham 11am t Na*D Lau 
(19171 I. L, IL 39 AIL 633 

* 28 Art 144 — Btgkl recvrri.y of 

uncertain intermit— Right to hit KOOd from treat 
vie* fatten or cat— idi-rrte possession. The father 
of th* piamtida In \£&7 obtained leave from tbo 
Collector to jdant treeo alongedo a road on land 
belonging to Government. Ho espreitoed lua 
willmgnee* to do so at hia own exjiens* and to 
lend them and the only right he askod lor was to 
get the fallen dry trail from tho trees. Subse 
noently tl e Tillage passed out of tho posacosoa ot 
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LIMITATION ACT (IX OF im)-fo»ld. 

— s. 28, Art. 144— cone? f 

tie plaintiffs’ lather, and on two occasions, in 
1900 and in 1910, the defendant, who had 
purchased the Tillage, got the proceeds of the 
sale ol such wood The plaintiffs on both oec-a 
sioni asserted their claim to wood or the price 
thereof, but acre unsuccessful. Within «tx 
a ears from the dale of the laat sale they brought 
a suit for a declaration of their right to get the 
dry wood by virtue of Iho agreement of 18G7. 
The defendant pleaded adverse possession 11 til, 
that the right being ono which could only be 
exercised on uncertain occasions and not a right 
recurring at fixed periods, and as there had been 
disputes as to the right between the parties on 
two proTious occasions, it could not be said that 
defendant bad ftc juvrod a title by adverse posses 
>ion Quart Whether e 28 of the Indian Linu 
tation Act, 190S, applies at all to a case like this. 
Dsbi Fiusan r Badri I’easad ( 1918) 

I. L. R 40 AIL 481 

s. 29- 

Sec Limitation I. L. R. 47 Calc. 300 
S<« Provincial Insolvency Act, s 40, 
cu (3) I 1. S 39 Mad. 583 

« lb, cl (4) L L R 33 All 738 
I L It 34 AIL 498 
1 ■ Imitation Act (XT 

of IS 77), s 2 , ScA II, 4 rl, 3o~Suil for restilu- 
lion of conjugal rights — Limitation The plain ti 3 
m a suit for restitution o! conjugal rights filed 
in 1910, alleged that hu wife had been taken 
away by two of the defendants under a promise 
that she should return to him shortly, but subue 
fluently they domed all knowledge of her where 
shouts. In 1909, he alleged, he was informed 
that ehe was living at a certain place with one of 
the defendants. Jit Id, that the plaintiffs suit 
was not barred by limitation llmda v Aim nsiUa, 
I.L S 13 AQ 227, referred to Atkshac Fan ax 
Husain (1912) . I L R 34 All 412 


of — ipphcahlity of lit 4ct to affect periods of 
limitation presented by ProimcuA Insotiency Act 
( HI of JltOJ), Held, by the Full Bench, that 
recourse cannot be had to the general pronsiona 
of the Limitation Act (IX of 1908), in dealing 
with the admission of petitions and appeals 
presented after the time prescribed under the 
provisions of the Provincial Insolvency Act (III 
of 1907), as such recourse would affect the specially 
prescribed period of limitation, within s 29 (i) 
(6) of the Limitation Act Aba Bacltr Sahib r 
The Secretary of Slate for India, LL.fi 31 Mod 
SOS, followed. Ihvoavya r Chinba Xakayana. 
(1917) . . LLB 41 Mad. 169 

3 — — The effect of 

a. 29 (!) (6) ol the Limitation Act is to make both 
Part# II and III of the Act inapplicable to a 
special period of limitation prescribed by a special 
or local law Secretary or State for Ihdia 
k SaiB Naraiji Hair* (1918) 22 C. W. N. 602 

M . 23, 14- 

Set Reomtratios Act, 1908. s 77 

24 C W. N 29 

ss 29, IS (2>— 

. I. L. R. 45 Calc 934 


LIMITATION ACT (IX OF imf-cooti 

*. 30— 

See LmrrATxov I. L. B, 43 Calc, 34 
- ■■■ ■ Mortgage decree against mort- 

gagor and purchaser of the ti/mly of redemption— 
Payment of interest at such by the purchaser, effect 
of A purchaser of the equity of redemption la 
a person hablo to pay the mortgage debt within 
s 20 of the Limitation Act, hence, it under a 
mortgage decree for salo of the mortgage property, 
to which be is a party, though exempted from 
personal liability, lie pa) « interest as such, such 
payment gives a fresh period of limitation for 
execution of the decree. Bolding y Lane ( 18G3 ), 
1 De O J d- Am 122, and Chmnery v Loans 
(l$61).ll II L Cat , 115 at 135. followed AsKa 
RAM SOWRAR r lENKATASWAMI t.A!DO (1921) 

I L R 44 Mad 344 

* 31— 

See I imitation I. L P. 35 Mad 19£ 

1 ■ . Mortgage — Suit for 

sale — Limitation — General Classes Act (A of 
IS07), * 10 The special period of limitation for 
suits for foreclosure or for sale by a mortgagee 
proscribed by s. 31 of tko Indian Limitation Act, 
1908, namely, two years from the date of the 
passing of the Act, expired on a Sunday Held 
that a Suit for sale to which s 31 applied instituted 
upon tho following Monday was within time 
Sleidas Daulutram Manendi v harayen natal 
Asoji, 13 Bom 1153 dissented from Hjsa 
Siaoh ■ Mt a AM mat Amarti (1912) 

I L R 34 All 37* 

2 Period of Uo years 

for filing su its— Period not ‘ prescribed — La A day 
Sunday — Suit fled on Monday next — Limitation 
A question having arisen as to whether a suit for 
which provision is made under a. 31 (i) of the 
Limitation Act (IX of 1908) if instituted on a 
Monday one day after the period of two J oar a 
from the date of the passing at the Act has expired, 
can be taken to have been instituted within the 
period of two years. Held, that the suit could 
hot bo taken to have been instituted within the 
period of two years and that two years specified 
ms JI of the Limitation Act (IX ol 1908) was not 
the period of limitation prescribed NiEVDAS 
Daulatram t Vabavex (1911) . 

I. L. E. Sfl Bom. 233 

3 Limitation — Mortgage 

— Sait on mortgage barred under Limitation Act 
of IS71 — Mortgagees rights not retired by present 
Act Held, that s 31 of the Indian Limitation 
Act, 1903. cannot be construed as reviving nghte 
already time barred under the Limitation Act of 
1871 Jax Sisou Prasad v Sirja S>n«n (1913) 

LU 35 AIL 167 

Sell L Art 2— Execution of decree 

— Sale >a execution — lender of decretal amount by 
judgment debtor — Refusal of sale-officer ta accept 
tei da — Suit for damages— Limitation The plain 
tiff sued for damages against a -Court Amiri under 
tko lollowwg circumstance a. The plaintiff alleged 
that ut execution of a simple money decree certain 
immoveable property belonging to him had been 
advert ired for sale On the day fixed for the 
sale, and before it had commenced tho plaintiff 
tendered the decretal amount to the defendant,. 


Set Sen 
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UUITATTOV ACT (IX OP 1808)— co-£i 

Sch. I, Art 2— co ttd 

■who was tie officer ilepiled to contact the sale. 
Tie defendant, however, wrongfully refuted to 
accept the money offered to him and went on 
with tie «a’e, and the plaintiff was subsequently 
obliged to get the 6ale act aside under 0 XXI, 
t 89 of tie Code of Cml Procedure Tie tuit 
win militated some nineteen month* after lie 
Alleged cause of action, M»ummg ttat to to the 
refusal of tie Amin to accept tic money tendered, 
or hia continuing tie sale alter tie tender had 
been made, had arisen. UtXd that the suit »H 
barred by limitation under Art 2 of the first 
schedule to the Indian limitation Act, UK'S. 
Ranchtsrdut J/oorerji r 7 As Municipal Commit 
none, /o, (he CKj, of Bond*, a, t L K ZS Bom 
J67, relened to. MczaX Lit. t Ctm. Sorer 
(1818) J L. K 41 AIL 2X9 

Sch I, Am 2, 62, 102 — Xuaifoho* 

— Suit [or fr/aad o[ octroi duly no* offered (o hare 
been ta tie firrt intlonce illegally exacted Tie 
plaintiff sued a municipal board for a refund of 
octroi duty He did not allege that t lie duty 
had in the first initance been taken from him 
illegally, but that he had alter paiment thereof 
become entitled to a refund If (id that lie etut 
van governed by Art 120 and not by Art 2 or 
Art. 62 of the Indian Limitation Act, 1008. 
Rajputana Mahra Pailway Co-operautt* Store* 
T. Ajmtre Municipal Board. I L It 32 AH 191, 
Guru Da* T Ram \ a ram, / L R 10 Calc SCO, 
and llanuman v //a«"tn an, 1 L R 19 Cole. 
123, referred to XIcjicifal Boasd or GBiUfra 
v. Dioxeiik D as Pbasao (1014) 

UE 36 All 555 


LIMITATION ACT (IX OF lSOSJ-con/i 
——J - Sch- I. Arts. 4, 7. 101, 102, 120 

tiat Art. 102 of the Limitation Act applied to the 
nit aa against the trustece aa regards the pay 
and the perquisite* if payable by the temple, and 
the nut true not barred aa regards such claims , 
that Art. 36 applied to the claim for perquisite* 
if parable by third persona, aa well aa to the claim 
for damage*, and the ebuma were barred , and 
that, aa against the ptithlar, there use cither no 
cause o! action or it was barred under Art 30 ol 
the Limitation Act. Baeadwaja Mrn Ai.ua 
r AsrSACBAL* GebckkaL (1817) 

L L. K. 41 Mad. 528 


- Sch 1, Art 11— 


fire Cun. PnociorEi Code (Act XIV 
or 1882b ss 278, 282, 283 amo 287 
I L. B. 41 Bom. 64 

firs Civil Fsocucbe Code (1008)— 

0 XXI. a. 58 LIE 10 AIL 325 
t L. B 45 Bom 561 
I L. E 41 All 623 
L L. B 41 Mad. 885 


O XXL a. 100 5 P«‘ L. J 652 

St* LutiTATios L L. B 45 Calc. 785 


- Sch. L Aril, i, 115, 126— 


Hereditary archala of a temple — Svepent on by 
Irestre— Sail by arckaia* J or pay jurjuir let and 

IpnwuuflsmeSi C™««'cwTTc< oJZf 7887), 
fir*. Art 13 — Ssit, wheJier ecj ixiWr by a Small 
Caller Court— Ippeal of a, net order of remand, 
whether competent The plaintiffs, who were 
hereditary archala*, in a temple, were suspended 
ftom their office in June 1912, by the trustees of 
the temple, the order wss passed on the 18th 
Jane 1812 and tie suspension lasted till 3rd July 
1912 The plaintiff*, alleging that the suipon 
sum *» illegal and -unjuat. sued on the 28th 
June 1915 to recover their pay and perquisite* 
as well aa damage# for menial distress, loss of 

■dignity, ett, for as amount below B*. COO aa 

against the trustees, the peethlar of the temple 
and the person who performed the outie* of 
their office during the r so sponsion. The lower 
Appellate Court having held the suit was not 
barred by imitation as regards pay and per- 
quisites and remanded the case to the Court of 
first Instance, one of the trustees pert erred an 
appeal against tie order of remand, contending 
that the salt was wholly barred. The^esponden Is 
(plaintiffs) raised a prehnuiuuy objection that the 
appeal was incompetent aa the suit was of a small 
cause nature. Held, that an appeal lay to the 
High Court against the order of remand, aa the 
suit was not cognisable by a Small Cause Court [ 


— — Deklkan Agricul 

tunrt/ Relief Act (XVU of 1S19) et 11 and IS— 
Tnn*[er of Property Act (IV of I £82), a. SS— 
AfTKuUUTut Mortgagor — Suit — Conciliator * certi- 
ficate — Mortgagor neeteeary party along utl\ 
persons i nterttled — Ezclutuyn of I, me ‘pent in 
obtaining Coecdwtorts certificate — Limitation. Dg. 
I (indents 1 and 2 brought a suit on a mortgago 
against defendant* 3 and while the suit was pend- 
ing, defendant 3 mortgaged the same property, 
namely, a house along with other properties to 
the plaintiffs. Defendants 1 and 2 haring obtained 
a decree, they applied for execution and sought 
to recover the docrelal debt by ealo of the house 
Thereupon, tie plaintiffs intervened and applied 
that the house should be sold subject to their 
mortgage lion. The plaintiff* application being 
disallowed they brought a suit against detervi&nts, 
1,2 and 3 to estabbsh their right founded on their 
mortgage- The suit was brought within one year 
of the order rejecting their application after the 
exclusion of the tune taken up in obtaining the 

Conciliator a certificate under as. 47 and 48 of 

the IV kkhan Agncultunata Belief Act (XVU 
of 1879) defendant 3 being described m their 
mortgage aa an agriculturist Defendants 1 and 
2 contended that defendant 3 being not a neces- 
sary party, the Conciliator a certificate was unnecea 
sarr and tha suit was time-baned. Held, that 
under the promsiona of the Transfer of Property 
Act (IV cl 1882), defendant 3 was a necessary 
party to tho suit which was brought on the 
strength of the mortgage and he being an agri- 
culturist, the Concilia tor a certificate was neces- 
sary and the suit was, therefore, not time-barred. 
Eis-ATa Pa* dc ba t Daoapukam (1912) 

I. L. R. 33 Bom 824 


( 2017 ) 


DIGEST OF CASES 


( 2018 ) 


LIMITATION ACT (IX OF 1008) — con/J. LIMITATION ACT (IX OF 1803 )— amtd 


— — Sch. I, Art. 11 — contd 

Period 0/ limitation 

altered by implication — S. 30, if applies — Claim 
petition dismissed for default — Regular suit, if 
must bebroughtunthm a year — Civil Procedure Code 
{AdXlV of lS82),ss.27S,2Sl. The operation of 
s. 30 of the Limitation Act is not limited to cases in 
which the period of limitation has been expressly 
altered It applies also to a case where the period 
of limitation has been altered as the result of the 
alteration of the description of the suit. Art. 11 
of the Limitation Act does not apply where a 
claim preferred under a. 278 of Act XIV of ISS2 
was " dismissed for absence, ' the order of dismissal 
not being an order passed under s 281 of that Act 
but under those sections of the Cods which enabled 
a Court to dismiss a miscellaneous case for default. 
UMACHAR** ChATTEBJEE v IIesos Moyeb Dsbi 
<M») . . . . 18 C. w. N. 770 

— ■■■■-■ ■ Attachment and sale of 

moveable — Dismissal o/ claim petition. — Suit for 
declaration and value of moreablet, inLhin one year 
of dismissal of claim petition but more than a year 
after attachment, governed by Art 11 of the Lirnxta 
hon Acl—C\nl Procedure Code {Act V of ISOS), 
O XXI, r S3, nature of suite brought under The 
plaintiff, whose moveable property was attached 
in execution of a decree against a third party, 
was unsuccessful in his claim petition and then 
filed the present suit more than one year after 
the date of the attachment but within one year 
of the dato of the order dismissing his claim peti- 
tion In his plaint he prayed for a decree estab- 
lishing his right to his moveables and directing 
the first defendant at whose instance the move 
ablcs were attached, to pay him the value there- 
of : Held, that the suit was within time, that it 
waa a suit contemplated by O XXI, r 63, Civil 
Procedure Code, and that it was governed by 
Art, U of the Limitation Act • Held, further, 
that the words “ to establish the right winch he 
claims to the property ** which occur both in 
Art. 11 and in O. XXL r 63, Civil Procedure 
Code, are wide enough to cover not onlv a suit 
for a declaration, but also one for relief conse- 
quential on such declaration. Nature of suits 
under O. XXL 1 G3, considered Enhort Ilohun 
Roy v Ilursoot Das*, 1 L. R 12 Calc 635, and 
KuTihtavHno v. Kunhunm, I L. R, IB Had HO, 
followed Phut Kuman v. Ghanahaya m Mura, 
1. L, R 35 Calc. 202, distinguished Basiyi 
REDDI t. R AH AY If A (1916) 

L la B- 40 Mai 73 3 

— Cm I Procedure Code 

(Act V of 1903), O. XXI, r 39 — Auction purchaser 1 * 
petition to be gnen actual possession refused — -Apple 
cation tq he given symbolical jiosteseion granted-— 
Suit to recover actual possession — Limitation— 
Limitation Act {IX of 1003), Seh 1, Art 
11 (a) Plaintiff having purchased at Court safe 
an 8 anna share el certain property, and bei ng 
resisted in taking actual physical possession by 
tho Defendant, applied to lie put Into such posses- 
sion ; but the application was refused under 
O XXI, t, 99, C.P.C. on 12th January 1912 
Thereafter he, on a further application to be 
given symbolical possession, was put in such 
possession on 1 2th April 1912. On 10th February 


Sch. I, Art. II — condd, 

1913 Plaintiff brought the present suit in which 
lie asked to be put in actual possession Held— 
That as in the suit. Plaintiff was asking for tho 
very same kind of possession as was refused 
to him*on 12th January 1912, Art 11 (a) of Sch. 
I of the Limitation Act applied and the suit wao 
barred- The fact that he might not at that stage 
have a right to actual possession made no difference, 
as the question was not what he might or ought 
to have asked but what he did ask Bauieq v, 
Ka miajvai.il . . 24 C W. N. 1C0I 


• ■ • Scb. I, Arts II, 13 — Cm! Procedure 

Code {Act > of 1903), O XXI, r 63— Claim 
petition filed on the original side of the High Couil— 
Claim aliened — Appeal under the Letters Patent , 
if competent— Order confirming original order — 
hull under 0 XXI, r. 63, after one year from date 
of original order, but within one year front order 
on appeal — Starting point of limitation A claim 
petition was filed by the second defendant object- 
lug to the attachment of certain properties as 
belonging to the first defendant in execution of 
a decree passed by the High Court on its original 
side The petition was allowed in favour of the 
claimant by an order passed by a single Judge 
of the High Court on its original aide Tho plain, 
tiff, who was the decree holder, filed an appeal 
against the order to the High Court under the 
Letters Patent, and the original order was con- 
firmed on appeal The plaintiff brought a sink 
under O \XI r 03 of the Code of Civil Procedure 
(Act V of 1908), to establish his right to attach 
the property, more than one rear from the date 
of the original order but within on* year from 
the date of the order passed on appeal Held, 
tbat Art 11 and not Art 13 of the Limitation 
Act (IX of 190S) applied to the case but that tho 
suit was not barred, as tbo starting point of limi- 
tation under Art 11 was the date of the order 
passed on appeal The word “ order ” in Art 
11 of tho limitation Act should bo construed 
as meaning the onlv subsisting order in tie ease, 
which is the appellate order (wlen there has 
been an appeal), in accordance with tho recog- 
nised principles of jurisprudence An appeal 
lies under the Letters Patent againsl an order of 
a single Judge ol tho High Court on its Original 
Side, passed on a claim petition filed therein. 
Vevlcopae JIcdacj v Veykaxascbiijaii CiiErrv 
(1916) I L E. 39 Mad 1198 


-Art* 11, 13 and 120— lllochinc. 


lejore judgment— Decree and order for sale— Claim 
to at tael td property, filed after order for sale— Order 
allotting claim — .Suit filed after more than one year 
to contest the order on claim — Limitation Property 
was attached before judgment and after a decree in 
the suit, and an order for sale in execution were 
passed, a claim to tho property was preferred and 
allowed by the Court On a suit to contest the- 
aider on tho claim being filed more than a jear 
after such order IlelJ, that the property must bo- 
deemed to have boon attached in execution of a 
decree by virtue of Order XXXI III, rule II. 
Civil Procedure Code, and that article 11 «mf not 
article 13 or 120 was appbeal la and that the suit 
was barred by limitation A&tmicirALAM Cuetty 
o. PtBlASAUI SEBVAt (1921) 

I. L, fi. 44 Mad. (F. B ) 6C2. 



( £610 ) 


DIGEST OF CASES 


( 2020 } 


UMITATIOH ACT (IX OF 1908>— 

Sch I. Art 11 »ad ■ 22- 

Applicability oE ill 




Vi* Civil Fbocldchb Codi, 1908 
O XXI. B«- 58. CO 25 C W. N 6U 
Sch. I, Art 12 — 

Set DtCBES 4GAI>»T 4 MaJOB 4* lll-VO*. 

I L. R 39 Mad 1031 


- When in ai 


c( s decree egemsS a fatl.«r of a joint family pro- 
perty has been Bold, the wm cannot claim to redeem 
without setting aside the sale within the time 
proscribed by this section. Bhola Jba r Kr.tr 
Pmus 1 Pat. L. 7. 180 

Sch. I. Art 12A and as 28 and 

£8— -J errors of rrresue — Sale by Bereave Court — 
J uijmenl-dtlter rreniniuj •» potjMs.on of property 
— Suit by perebnier for possession — Defence by 
fwi'j.ne.M -debtor (Ant tie safe ions tnvuitj —Judy 
merU-dfbtor not precluded from rais.ny Me dtfincr — 
.Revenue sales to be treated differently from tain 
by Civil Oourte — Purchaser s plea of ica.il of notice 
of yudymenl debtor's title not ralid. The defendants 
who owned plaint land in a AAoli village brought 
a suit against the lAot for a declaration that they 
held the land free of awewuient The suit was 
dismissed by the lower Courts but on appeal to 
the High Court it waa held in 1905 that tho defen 
dents had the right to hold the land free of assess 
meat While the appeal proceedings wero pending, 
the land was sold by the Revenue Court under 
-the provisions of the Land Revenue Code for 
arrears of assessment due from the defendants 
and It waa purchased by the plaintiff's vendor 
The sale waa oonhrmed on the 6th Auguit 1901 
Alter the sale, the defendants continued to remain 
In possession «f tho property In 1915. the 
plaintiff sued to recover possession of the pro- 
perty ^ The defendants resisted the claun on the 

without notice of defendants' 
title, hia title waa good as against the defendants. 

Tho lower Courts decreed the plaintiff’s claim, 

Shedding that as the defendants did not sue to set 

aside the tale within one year their right to 
impugn the sale was barred under Art. 12A of 
the limitation Act. Slid (reversing the decrees 
of the lower Courts), thst the defendants could 
raise the defence that the sale was Invalid, though 
a salt by them would have been barred by limi- 
tation under Art. 12A of the Limitation Act. 
JieU^tilao, that the plaintiff a* s purchaser at a 
-revenue Bale could not auccoed on the ground 
that he waa a purchaser without notice, inasmuch 
the eale held by the Revenue Court for arrears of 
assessment while proceedings were pending in a 


that 


i0 invalid when it waa declared 
a defendants wore entitled to bold the 
a of assessment. Unless a suit falls under 
a 28 of the Indian Limitation Act, 1908, 
s no bar of limitation to a defence, 
decree is pnased against a defendant In 

culion proceeding* and h 


UMITATIOH ACT (IX OF 18GS)— crmld. 

Sch. I, Art. 12A and is, 26 and 

28 — could. 

stay of execution the purchaser at the execution 
ealo acquiree a good title although it may happen 
that eventually the decree against the defendant 
la set aside in appeal. But thorn la a great distinc- 
tion between sales in execution of Civil Court 
decree* and sales by the Revenue Court* for 
arrears of assessment If as a matter of fact 
the defendant iu the revenue proceedings it entitled 
to hold the lands free of assessments, any sale 
which tabes place on the footing that he it bound 
to pay assessment is invalid and the purchaser 
at such a Bale cannot acquire a good title except 
by adverse possession I enkatocheilapeitki Jyyar 
r Roteri Fuehcr ( 1S07 ), SO Mad. did, followed ( 
Shnlal Rhoguon r iAamlAujiraead (1905), 29 
JJom <55, distinguished , BaflwAen Dae v Simpson 
(I 404), L A 2i I A HI, referredto Mahadxt 
r SiDismv (1920) 

1. L. R. 45 Bom. 45 


Sch. t. Aril 12, 85, 169— 

Stt Civil Pbocedpbe Coo* (Act V o» 
1908), as. 47 axd 50 

L L. R. 33 Mad. 1078 

Sch. E Art 12 or 144— 

Si* Ivan I LB 42 Mad. 673 

Sch. I, Art 13— 

s “» >• I L R 41 Mad. 802 


. , , " ' AUaeknunt of pro- 

perty be/ore judymea t— Order ra.s.na t U attack- 
mtHl—lMcre* m lie eait-Suirrynl »,l fora * 
ittUnlien lAol Me property w fiatis to bt attached 
for the decree— Er.rtenc* of lAe order, vAeMev lor 
U> nch sail An order releasing certain properties 
from attachment before judgment, is no bar 
to a subsequent suit for a declaration thst they 
are hablo to attachment in execution of the decree 
m the prior wit, and such «mt » not governed 
by Art. 13 of the Limitation Act ituheshar 
Da* T A mi,, la Protod. J L. It 37 All 675, not 
followed. Ramasakju r. KahaKajc (1917) 

I la R 11 Mid. 23 


— Sch E Art 14— 

Sue 10 . . r L R. 39 Bom. 672 

Ares 22 I LB. 39 Bom 729 

Lakd Bktivub Cone. 
18.9, ss. 68 4 sd 79 

I L. R. 45 Bom. 920 

See Dun . I L R. 42 Mad. «73 


, Poasestton of land or 

merit tor fifty years — Uter of land a* oraviyard 
o«d aha as ttenler depot— Order by Government for 

d»cont,„ W n a the lr«r a* ltoJ.tr depil— Order a lira 
tore*— Lend Revenue Coda (Bom Act V of 7470) 
" «*« The ilaintiffs were in possession of 
**?. t “‘* “ dlJ I‘, u , i f »* owners ever since 1860 and 
used a portion of ft as a graveyard, and on another 
portion of it they built a shed which »*a used as a 
timber shop. In 187], Government assessed the 
land and entered it in the Revenue Registers 

as Government warte land.” The jUintifhi 


< im ) 


{ 2621 ) DIGEST OF CASES. 


LIMITATION ACT (DC OF 1908>-W"tf 

Sch. I, Axt. 14 — eowM. 

paid no ahseosment on tho Und, in 1008, tbe 
District Deputy Collector passed au order directing 
the Mamlatdar to " pause the building and the 
wood to bo re mo veil forthwith from the said 
land.” This order was finally confirmed by the 
Commiasioiur on thg 24th April 1909 The 
plaintiffs hied the present suits on the 2nd Feb 
rti«y 1010, to obtain a declaration that they 
■were absolute owner* of tbo land, to have set 
-aiido the order of 1009, and to get a permanent 
injunction restraining Government from disturb 
lag tbo plaintiffs in tbeir possession of tho land 
The lower Court dismissed the suit* holding that 
the plaints ffs were not absoluto owners but occu 
Pants only, anil that the suits were barred under 
Art. 14 of tho first schedule to the Limitation Act, 
1 90S Tbs plaintiffs having appealed Held, 
ihat as the land in dispute was not used for the 
purpose of agriculture, neither a. Co nor a. 6(5 of 
the Land Revenue Code (Bom Act V of 1879) 
applied to the case, and the orders passed by the 
Revenue Authorities to evict the plaintiffs were 
ultra ««re« Held, further, that the suit* were 
not barred by Art, )4 of the Limitation Act (JX 
of 1903), inasmuch as it was not necessary for the 
plaintiff* to ha vo tbo order set aside JUsrz,- 
Kuan Hamad*, has i Secretary or State for 
Iyma (1015) . . I. L K. 39 Bom. 404 

' ■ 1 Official order — DM u— 

Hell, that Art. 14 only applies to order* passed by 
a Government officer ' m hi* official capacity' and 
not to order* which »ro vitro, nets, and that 
where « Collector passed orders under a 37 of the 
Bombay Land Revenue Act 1879, with reference to 
land pn m4 facte the property of an individual 
in {leaocdul pojsessi on be Is dealing with the land in 
official capacity but acting ultra Hire* Mautaje- 
tta o Secretary or State for liter a 

L L R. 36 Bom. 325 

- - - Collector's Order — 

Forfeiture — A ppcal — Exclusion of time — Limita- 
tion — Revenue Jun,dtctu>» Act (X c/ 1870), a 11 
On the 6th May 1911, an order was made by the 
Collector declaring that a survey number belonging 
•to the plaintiff be forfeited to Government for 
arrears due on the that*. Against the order 
of forfeiture, the plaintiff preferred an appeal 
to the Commissioner The appeal being dis- 
missed, the plaintiff filed a suit on the 14th 
October 1915 to get the order of forfeiture act 
aside as illegal and ultra it ret It waa contended 
that the time taken up in appealing to Revenue 
authorities be excluded in reckoning the period 
of limitation Held, overruling the contention, 
that the suit not being brought within one year 
front the date of the order of forfeiture, waa barred 
fay limitation under Art. 14 of the Limitation 
Act, 1908 Gasesh Shestio «i Tbe Secretary 
of State for India (1919) 

I. L. R 41 Bom 451 

Sch. I , Arts. 14 and 91— Stut* for a 

declaration ot rights ss Vatandar — 

Set Bombay Revest* Jurisdiction 
Act (X or 1876), 8. 4(a) 

I. L. R 44 Bom. £81 


LIMITATION ACT (IX OF imh-eontd. 

Sch. I, Art*. 10, 23— 

Su Limitation (12). 

I. L. R. 40 Calc. 883 

Sch. I, Art. 22- 

See Art 11 25 C. W. N. 544 

Sec Arts 28,20 

See Art 12 I. L. R 45 Bom, 45 
Set Arts 20 and 28 

See Art 1JA I. L R. 45 Bom. 45 
Sch. L Art*. £9, 62 and 120— Attach- 
ment of dtU — M rongjul eci-xr# of moveable properly 
— Bull by clamant to the debt against the decree 
Holder— 'Article, applicable 27 nlhec attachment 
of a debt nor voluntary payment of it into Court, 
constitute* tenure of moveable property under 
legal process within tho meaning of Art 29 of the 
Limitation Act. A amt by a claimant to the 
debt attached against the decree holder to whom 
the amount of the debt was pud is governed by 
either Art 62 or 120 Saraatmha Eoo v Gan- 
(jarajn, 1 L II 31 If ad. 831, diBtmguished. 
Yellammaz. v Ayyafp* Naick (1914) 

L L. R. 38 Mad. 972 


Sch I, Art* 29, 36 — Execution of 

Juree — Civil Procedure Code (1908), a 73 — Money 
rateobly distributed amongst decree holdera, to 
which they i cert subsequently declared not to be 
entitled— Suit to recover money so distributed 
Limitation- One 8 brought a suit for money 
against .V and B and attached before judgment 
a quantity of gram in their possession There 
upon one M, from whom the gram had been 
purchased, objected to tbe attachment setting 
up » ben on the grain for unpaid purchase money. 
The Court allowed 21's objection holding that 
M had * hen to the extent of Ba &00<\ where- 
upon S brought a suit for a declaration that 21 
bad do hen at all The property being ol a 
perishable nature was sold by the Court and the 
proceeds were deposited In Court The suit 
of S against if waa decreed by the Court of first 
instance on the 25th ol June, 1922. Thereafter 
certain other decree holdera of N and B applied 
for rateable distribution under a 73 of the Code 
of Civil Procedure, and the Court made the order 
asked for and paid the sale proceeds of the grain 
r&teably to the decree holders and 8 on date* 
between the 19th and the 2Clh of September, 
1912" But the declaratory decree obtained 
by S was reversed on appeal on the 21th of 
September, 1912, and the decree ot the lower 
Appellate Court wsa affirmed in second appeal 
on tbe 30th of April, 1914 In June and July, 
1915, 2f'< son brought auits to recover by virtue 
of bis lien the amount* paid to tho vanoua decree- 
holder*. Hdd. that the suits were not barred 
by limitation, and that neither Ait 29 nor Art 
36 of the first Schedule to tbo Limitation Act 
»a» applicable to the suits TtBammal v, Ayyoppa 
.Void , 23 Had L. J. 819 , Bo]putana-21ahoa 
Bailuay Co-operative Stores, Limited V. The J/nere 
Municipal Board, I L- it 32 AIL 491, and Word 
eh Co. v 1 Tallis (19001, 1 Q B. 675, referred to 
by Wun J- Ram Marais u Barr Bask* La* 
(1917) , . . . Z. L. R. 39 AH. 3ZJ 
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MuloT or CASt.i 


LIMITATION ACT ftX Of 16®S>-*>w* 

Sch. l. Art*. £3. sa. u- 

S* Amur or S»i» .. _ , 

utu«(.a 

Sch. I A/1*. S3. 11. lt»~ 

if t<Ki t.» Cool «. 

LLLU Calc- II 
Soh.1, Art. 51 -taeartalw* -*•*!»» 

/ * 4ono*ff v» »W11| »«/ !!«•/ •/ 

°l .!« I. U * 

r,»rt.>/IW/!i.J*i»<’—yi»» tlnUrtlMhoJ Jen* 
ary 1 'ill.U.* t UtnllS V»t» al the lUmnaier Halm 
o.i tha Wohdkh**! and Ko®.un Ra4*»T » «*i» U* 
*4 gunny Ut t »»o l* debarred to lb* hail oj|*« a 
tonda* S S»»U»». on Un ib.»Uy. Harirta »cJ 
CmuU ln-l-e lUiUay Tin Uiadl* »»* art 
.UlireroJ Th* 1 -Uialiil »*« •(.Wj«»tily i» 

f,*t»o3 llal I* «•* Ijlm *U I'** !*•(•*»* 

eflVo* ol lb* Inter l.*di»ea, and that tb* idami fl 
might tab* Witrtj i t It U b* Ui.L On lb* Itlh 
a March. Itlli, lb* IWnnbiy, huull and trulial 
lab* Hula*/ »rul« lo lb* |Aainli(f aal nCrre-1 
Itua Jv*. 10 ** t*my+n*oliv*. Tb* ilairtul <Ui 
Do* aoca|4 kbl* offw, but on IK* lit el Jut/ |}l». 
a unit lh» Uad*ay I anopaijy I » It*. *0 itamag* 
lie DfWuWllMy ot lie* bua.il* a.l t.*«oj l*|t 
//all, that Art. at ad lb. fire* *h*d<d« to li.« 
Indian Umiuiloo Art, ROt, apili*J »nd lb* io h 
UM bairtrt by I a. utbm. Tb. jdrtoii# e—u 
sol pray la all lb. luiUey • l*iu» «» 

lh« 111 * ol blank 1*10, a* *1 «»• *taM*a ton* 
aller lb* erptry ol Vb* J-MliJ ol lil»lulM.o **J 
could not U* roneuued aa a j«c«s!a* to Joy any. 
•bin* I* wea at b**l aa ofl<* »aJ« -ilboat 
patjwliv* to awepromiaa lb* yl*lpl>a* .laiia- 
OrccJ /ad* I* r**iw»J* AaJ.oy Co. * 0**»*l 
/baa. / L. fl. 33 AU. Sit, i/*>. 
tfuoMt* t U*nU r *>>J /’«».* bb*-* A alb«/.. 

CV. t. L. H Ihm. Sit. relarml to. Met* 
**DDl Lac r H'»ur, Ilaaopa a»D fumi 
liou Railway Covravr L L. B. 42 AIL *90 
Sch. X. Arts. 31. 49. 114- 


<l**Co*ip a»a>— bati of foolt ai 
KaJmya id — .SaJ lor cnaa/ra* 


~ Sch. L Art. 22— 


UMITAT10X ACT (IX Of IMS 

Art 15— <*ui. 

•at toitfn*] 1 1 Art. 32 <4 it* Uoi.uU.3n Art. 
Kenan J)»t l.or •’« aioi.aa • S3 aciibba 
Cattoiu . Si C. W. X, 9» 

S<h. I. Art*. 22, 1U — 0* ay a t 

ri«v f trt <1 111 a I I Htu a. 1 Si -A..I u a ut 
I'aaaJ •*!« -L*iW»a Art. 32 >>■! *A 141 
li tb* lot aWJala lo lU IJifciUlKUl A*t yotrarual 
• tail k* » laacln* 1 Uunl(bt ko-taf * lUelltl 
I>«jJ t«*«'/ bl lo •/-«» a lioul ab» bit 
tlbav] • ]»« 1-*1 1.1 U\t 141 24 la l>« KkiwbaJ 
ei.-o ty a aMai^r i<..| baj *« t*i<n| aootbar 
jilt «4 Uat cl lb* liiii'i *>lb lit tuu.4 
III CiAllanrUui ,4 III lm*a ■ • ■ ■ • 

I* 

I A K .(fair Ul 
a*a Taatt VotsiL t Tiaarot (UIJl 

so c. vr. x. ui 

Uh. I Art. SS— 

•- / A.» *» I LL» At C25 


-Sch. I. Art*. 31 ul Ai-Aail-oy* -«'l 
(l*J>oia) </X of 1AM), • £«— s«a| by eo*nf%or 
U prouof*— ^til wo/ 
• **J<r a H a) tb 


. r aarpta* fU yntfir—Uoori W «*J 
rurfni— of Art. 31 ot «J. LakU*- 
lum Act A Out by lb* couvgnot ‘A gooda by 
a Uailvay Company lor tbt nrorrry ol lb* aorj lot 
a*I«.pron«ita ttabaM b* tl>a Company by >al« 
ol lie goo. la under lUq! tb* Jnd*an Uallwar* 
Act, la o irttnr-l by Art. 62 an I n A Art. 31 «J 
tha Limitation Act. SI A 3 SI iff Co . Ul 
▼ UanJatl lliaWlUt 031SU I. I- B II SloJ 
Sit, referred to. TaaacaiSD » It A S. 1L 
Rr. Co, Ltd [I921J LULU Mat S23 




I LS.I2 Calc. 34 
ir. I am, t« 29 , 3 * 
I L. u. ;» Aib j;j 

— UL. 1. An « 

.fat J«ir«iTi <» LLmi Calc. 4W 

— 4th. I, Art 41 

«.* e 7 I LM1 *»*. 11J 

U»a »<ru. M 

L LI « XU M 

i>< {train U> r Dm ua, 

L X* R. SI Mat 1124 

*« I loilailoa I*::, a - 

I L B, y Mat III 

Srr Uo-Tinor Alt. W4, aa. 1 a» B j*. 

L X. JL U Mat 102 
5<« Mi ainiiii Law £3 C. W X. 233 

y».ly ty *ia iwllo.. X ..I U *rt «aa* O* osh 
awe Itia U/n >-ar» o/l.r It* aaiac oJjii* M |wir, 
TUo raolW aa] Daieral cnardian of • la'anr 
bailey a«ld lit oi a-* a property, a <u.t n eel 
axde lU aal* »aa lotm.lt nun* iba* *bre* ware 
atler tli* minor auaintj nuj inly thlt. lLal 
Iba aula *aa bam.1 si d*» Ait 11 *2 u,» | a d 
IJmlutu* V. %. ll»rt, ruUrp* j CLii.’^*>rio_ 
1 ‘ •2*yj*e r 


JL Jb IISI aod J. 
n tur*. L.r 
Latsara *. Ri 


* r.ie.pa, 
... rt1nru.4l.ed. 

(191*1 

ILR.U Boo. #21 

JJiw-Cx-ttua*— 

A Hindu minor on. 


St a JIikdo Law J 01 .tr r*»ar 

1 PaL L. J. #97 
Su Mo*roa«« L L. XL 47 Calc. 124 

1 ' VThoccIa a autt lor 

rjarfotcl ol * It null eoJit a III 1 1 Iba Bengal 


ilHufua Iff wotrrol f 
»<1 an It obiuatioa — / 1 a 

bn allaiftlog maj mty ea ... 

aioa <1 |>rt)|ierty tranafened by bi< 

aabia oalwal guardian d urine iiii lumorilv lillbnul 
•uia« to a»l aaide the trai iter «ilbm the perl 4 
ol liiultaJim pr>. tided by brt. 41 ol tb« IJmila- 
tion Acl. A UMljijti II* properly |* dt’en 
Jul ■ lalbrr In IS77 Atlcr fia death, hi* aa* Jo* 
9. *a natural guardian ol Llr minor non, acid tl« 
ynily ol rrdempli n^lo tbe reerlgagee Is 1^91, 




died In IPO#, aod tbt »< 


_ aaldrw * 
idoir died in IPO* 
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DIGEST 01 CASES 
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LIMITATION ACT (IX OF 1908)-<o"i</ 

Sch. X, Art. 44 —eonc/d. 

Ia 1916, the plaintiff, the next reversioner, sued 
to redeem the mortgage — Held, that the suit 
was barred under Art. 44 o! tho Indian Limitation 
Act, 100$, for the son ought to have sued to set 
aside tho alienation within three vests of his attain 
mg majority Per Sain J —The scope of Art 44 
la not limited to sates by guardians who are 
appointed under testaments or by tho Court 
The language of tho Article is general and wide 
enough to include sales by natural guardians, who 
may hare sopie authority, however honied, to 
alienate the property of the minor that it, sales 
which are not wholly void, bat are voidable at tho 
instance of the person interested in the propeitj 
Bhoguant Govind v Kondi tin fad Mahadu (1555) 
II Bom 279 , Dalaypa T Ckanbatappa (1975) 
IT Bum L U 1131 and Anandappa r Tctappa 
(1911) 17 Bom L It 1137n, overruns! Malkarjun 
T Bar hart (1900) 25 Born 337 Mala Din v 
Ahmad Aft (1911) 3i All 213 Mahalleshvar 
hnshnappa v Ramcharrdra Mangesh (1913) 28 
Bom 94 and Lazrnavo v Jtaehappa (1918) 12 
Bom. 626 referred to I akirappa Limans* c 
IJUMANNA bin Mahadu (1919) 

I LB 44 Com. 742 
■Suit to recover properly 
transferred by natural guardian on behalf of minor 
A suit for the recovery of property transferred 
during the minority of the PJsmtiff by his natural 
guardian must under Art 44 of Sch I to tho 
Limitation Act be brought within three years 
of attaining majority auoh a transfer being void 
able and not void Brojendra Chandra Karma 
l I’roshonyo Kumau Dbar 24 C W N 1016 

Sch L Arts 44, 91- Suit to set 

aside a compromise decree— 


See Executor, 


I L. R 36 Mad 57a 


Sch I Arts 44 91, 85, 120- 

See Civil Procedure Code 1908 
O XXII a 7 I L. R 2 Lah 164 


Sch. L Art*. 44, 144— 

Set I Ills du Law — Guardian 

I L. R £8 Mad. 1125 

. 41 nation by 

mother at guardian of the tout — Decree against 
lie tout represented by the mother at guardian ad 
litem— Sale in execution — Decree and sale uhclher 
null, ties— Suit by minort to recover possession — 
Limitation — Cull Procedure Code (I of IjOS) O 
XXXII, r 4 (I) Where a mother acting ae the 
guardian of her minor sons mortgaged their pro. 
perty and a decree on the mortgage was passed 
agaiDBt the minora reprceented by the mother aa 
guardian ad litem and properties sold in execution 
and subsequently the sons sued to recover poesee 
s on of the properties mare than three years after 
tho elder of them attained majority but within 
twelve years of the sale, alleging that their mother 
was not competent to represent thorn in the pro* 
viona suit as her interest was adverse to theirs. 
11 Ad, that the decree against the minora was not a 
nullity and had to bo set aside and that the su t 
was consequently barred by limitation Her 
ITSIVSUI AVTAJiUAB i Kamalaiajux. (1920) 

L L. R. 43 Mad. 842 


LIMITATION ACT (IX OF 19Q8)~coiA/ 

Sch. L Art 47- 

See 8 23. 

I L. R 38 Mad. 432 

■ ■ Suit for recovery of 

land previously declared to be in defendant s grosses 
ston under t 115 of the Criminal Procedure Code 
(Act F of ISOS) — Limitation — Order not ultra vires, 
because ilefeclnt — jurisdiction, meaning of In 
a proceeding under s 145 of the Criminal Proca 
duro Code regularly initiated by a preliminary 
order under sub-s (/) tho parties filed written 
statements The first party to the jroceedings 
after some witnesses had been examined on his 
behalf, applied to withdraw from the proceedings 
stating that he would conduct the case m Civil 
Court and would not enter upon tho land till 
the matter should have been settled by the Civil 
Court The Magistrate reoilmg the above facts 
declared the second party to be in possess on by 
an order passed on 24th August 1906 Tho 
first party instituted the present suit to recover 
possession on the 2ith January 1812 and con 
tended that tho suit was not barred by Art, 47 
of the Limitation Act because the order of the 

Magistrate was without jurisdiction Held that 

the suit was boned by Art 47 of the Limitation 
Act Ear Mahamxd t>n*H4 t Hevat Hahamed 
Saha (1917) 22 0 W N 342 

- — — , ■■ - Decree by Mamlatdar 

— ManJatdars’ Courts Act (Bcmlay Act 11 of 1JC6) 
Order by Magistrate— Criminal Procedure Cede 
( let ^ • 115— Suit for possession— 

Limitation In 1913, the plaint ff filed a suit under 
tho Bombay Mamlatdara Courts Act 1900 and 
obtained an injunction restraining the defendant 
from diaturhing his possession The D strict 
Deputy Collector having purported to interfere 
in revision the plaintiff appl ed in 1914 for an 
order under s 145 of the Criminal Procedure Code, 
but the Magistrato decided against him and 
allowed possession to the defendant Xn 1917, the 
plaintiff aued to recover possession Held that 
the order of tl 6 D strict Deputy Collector who I ad 
no jurisdiction to interfere should bo considered 
as a nullity and that the suit being filed within 
three year* from the order of the Magistrate was 
not barred under Article 47 of the Indian Limits 
tion Act, 1908 Venkatesii Keyal v Buiko 
Vsnkatlsu I L R 45 Bom 1135 

Arts 48 and 49 — 

Suit for goods misap 

propnated — Indian Contract Ad (IX of 1872), 
ss 108 and 178 One K took a jewel of the plain 
tiff in May 1907, to fod a purchaser for it, stating 
that he would settle the price m the presence of 
the plaintiff but instead of doing so, K in June 
1907 pledged it with the third defendant who bond 
Jide lent on its eocuntp Rs 175. Plaintiff ca mo 
to know ot IPs conversion in 1909 and sued in 
1911 for the jewel or its value the third defendant 
and the widow and son of K who died at the 
end of 1907 Held that Art. 48 and not 40 of the 
Limitation Act (IX of 1908) was applicable and 
that the amt was not barred by limitation Held, 
also that the bond fdes of tho third defendant does 
nut preclude the plaintiff from recovering the 
jewel without paving the third defendant the 
amount of loan. Effect of aa. 108 and 178 of the 
Indian Contract Act considered. 8 es happier 
r Kfbrama.nia C firm ah (I9it) 

LLE 38 Mad. 783 


\ol, n 








( £fc» ) 


DIQUT OP CASKS, 


| 2830 ) 


LIMITATION ACT (IS OF 1D08J — ce.-tJJ. 
Sci Z. Aiii, 52, 55, 125, 220- 

condd, 

him, which rate included both tho tinco o 1 t ho 
Biatcr/sls supplied toil 1 ha work don* by (be plain- 
tiff The plaintiff *ucd for tbo balance of the 
money duo to Uiiu on tho bast* of tbU contiect 
an l the plaint made no mention of Uio price of 
tfomatorlals as distinct from the l nee of the work 
Tho only question before the hull 1 tench vat what 
article of the Limitation Act wee *| plieablo to 
the sad. JhJJ, I hat the chun as laid in (he pjaini 
wo* an indivisible one, and could not be split op 
Into two portions and consequently neither artlclo 
02 not article 0d of the Limitation Act «m appUc. 
able, hut that tf o amt wee governed by article 115 
and not by article 120 PuJha ktsKcn y Dasani Lai 
(103 P It 7973). overruled in tin rcejiect Article 
115 is a general provision spj lying to all nctlona 
<t contractu not specially provided for ilhttwlae 
The word 11 coiopcmuition" in that article s , well 
aa in article 110 baa tho taico meaning *• it baa in 
acction 73 of (he fnciiau Contract Act, and denotea 
a cum of money payable to a person on account of 
Ions or damage caused to him by tl r breach of a 
contract AcAccvnuir Moolkojuidtutya v Stm 
Mldlitk (/A 11 tl Col SI), and T/nsaaiii Ah 
Khanv UafisAhKkan{l L P,3A'J COO F If), 
followed. Mahomed flu amt a r SihaJ ID Dix 
I L S 2 Lat. 3 75 


— Ech I, Arts. 50, 60 — loan or deposit 

— 3fo»ry UJt wild a trader, not being a banter, it 
loan or deposit— Deposit, »* 4rt CO, meaning o) 
Under Art. CO of Uio Limitation Act (IX of 1903), 
money left in tho iianda of a trader who U not a 
banker will be a deposit In circumstances such aa 
would make it money of a customer where the 
deposited is a banker Art CO and not Art 59 
of tho Limitation Act (IX of 190S) applies to a 
suit to recover money to deposited, even though 
it is payable on demand. Tho word “ deposit 
in Art. 60 is used in a non legal sense. Official 
Assignee of Madras v Smith, 1 L II 32 Mad 
03, Peru ndeniayar A mmal v Aammalivr Chelli 
I L. R IS Mad 300, and Iehur C hander BUadur* 
v Jibuti Kumars Bibi, I L. It 13 Calc. 23 followed 
Dhnram Das v Gang* Dm, J L R 29 AU 773. 
and IcMa Dkangi v AatAa, / / It 13 Bom. 33S 
dissented from Sinclair v Brougha n (Birbtek 
Bank Cate), (7977) A C 393, referred to Sub 
rahhasux Cannon r Kadikesax Cuextiab 
(1016) . . I L. E !9 Had 1081 


Sch I, Aits 60, 145- 

ice Art 49 L L R 41 All 643 

Limitation — Suit to recover money 

deposited toiiA holding firm There is no 
doubt, arnce the passing of the Indian Limitation 
Acf, 1908, that a suit for fhe recovery of money 
deposited with a banker and reputable on demand 
is governed by Art GO, and not by Art 69, of the 
first schedule to the Act Zlharnm Das v Congo 
Dm, / L. It. 29 AU 773, referred to. Jtrcot Lin 
e Kisnsn Lai, (1915) I L 3 37 All 292 

Sch I Arts 60, 61, 62— 

ice Art 49 I L 3 37 Mad. 381 

Sch. X, Arts 60, 63— 

• Interest due on " Tha 

vanai ” transactions mlh fiatluhAias l Aegis— 
Hindu widow — Interest in her husband!* assets — 
Acquiescence in treating *1 as part of her husbands 


LIMITATION ACT (IX OF lfl08>-co»M. 
Sch. 2, Arts. 00, 63— cokIL 

estate — F fleet on her death. If a Hindu widow 
•oquieacu* in treating tho interest on tho invest* 
moots of her husband * asset* as part of her 
husband a estate, it will descend, on her death, 
to her husband a heirs. II money is deposited 
with Aaltuioltsi Chotti* on " Thsran&i '* with 
the umlcrelandUig that at tho cod of each " Tha 
vanai ” iwnod the interest lor that period Is not 
payable but la to bo added to tho principal, and 
noth aro to be treated ns • fresh depart. Art GO 
of tbo Limitation Act is applicable to the recovery 
of such interest and it becomes payable only on 
demand. Art G3 does not apply Mar a* ax ax 
C'uetii v Sumu Ciistty ( 1920) 

I. L. ». 43 Mad. 620 

Sch I, Art. Cl— 

■ — 77erc«*« juiJ by person 

in possession under an order uhich is subsequently 
reiersed on opi>eal — 5 a it to recover revenue so paid 
from succtffel competitor — Limitation A obtained 
possession oi certain revenue. paying property 
under an order passed in mutation proceedings 
and whilst m poucsaion, paid tho revenue due in 
respect of tho ] ropcrlj But the order in favour 
of A was subsequently act aside and If obtained 
possession under tho order of tho appellate court. 
Held, that A • claim to recover tho revenue which 
he had paid during tho period of his possession 
was a chum * for money payable to the plaintiff 
for money paid for tha dcleudant ’ and tho limi- 
tation applicable was that prescribed by Art. fll 
o! tho Crat schedule to tho Indian Limitation Aot, 
1903 Auras Kuan v Bibi Rcxwab 

L L. It. 42 All 61 

Sch. L Arts 61. 93, 120— CoHfn 

button sail — Ls nutation ichen begins to run— Date 
of payment One R 7} deposited a certain sum 
of money fn a Bank owned by R and his two 
brothers 3 and O It D brought a suit and obtained 
a decree for the money deposited against R and 
llie representatives of his brother* 3 and O On 
appeal tlio Ibgh Court exempted (Fs represents 
tives from liability under tho decree m so far as 
they inherited tho chare of the family property 
from O JIB executed Til* decree against R and 
advertised some properties exclusively belonging 
to R for Balo. On the 8th December 1900, one 
ltaja S as the purchaser of certain mefiala bolongiog 
to R end his «on (tha plaintiff) paid in tho decretal 
amount and tho execution case was finally struck 
off. 72 put in an application stating that the 
petition filed by the decree holder stating satis 
faction of the decrco was without hia knowledge 
and that the negotiations between Raja 3 and 
himself regarding the sale of tho properties had 
not boon concluded. ltaja S sued It toe specific 
performance of tho contract to sell and ultimately 
the High Court held that he could not got a decree 
for specific performance, but was only entitled 
to get back tha money advanced with in tore,, t 
from the 8th December 1990 On 11th January 
1900. Raja 3 m execution of this decree sold 
certs a properties belonging to the plaintiff, the 
sale be mg confirmed on 21st June 100$ when 
Raja S obtained payment On 3rd February 
1903, the plaintiff instituted a suit for contnbu 
tion against the legal representatives of R » brother 
3 Held, that it was doubtful whether Aria 61 
and 99, Sch. I of the Limitation Act, were apph. 
cable to the present case end under Art 120 the 
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LIMITATION ACT (IX OF 1908}-c<»ff 

. Scb. I, Arts 61. 99 120 — concld 

period of limitation w»* six year* from the time 
when the sight to sue accrued. The date of pay 
meet by Raja S was not the date of payment 
by If within the meaning of Art HO of the Limits 
( ,on Act. The plaintiff* right to »ue accrued 
when the decree obtained by "Raja S was satisfied 
by sale of plaintiff a property and the auit being 
brought with n two years from tho date of that 
payment, was not barred by limitation Jaxki 
K oiB r Dorn Ut, (1913) 18 C W N 480 

Arts 61 and 118- ne»3»**"» »“»«<* 

by putties — Leytstcrctl a greement for ejfcdmg repairs 
of ireff jointly— Repair# node at pftu stiff's costs — 
Soil for roafrihrfioa of teptnsts — Clan i ad for 
COM pensotUM for breath of a contract in ueilmg 
rtgtslsrtd— Limit lima three years The plaintiff 
and the deluidant jointly owned a well. They 
entered into a registered agreement to the c fleet 
that the repairs of the well were to bo made by 
them jointly The repairs were effected by the 
Municipality at the instance of the plaintiff who 

S nd a certain amount to the Municipality in 1911 
he plaintiff having aned the defendant in 1910 
lor the contribution olaimable m respect of the 
repairs of the well, it wa* contended that the suit 
being covered by Art 110 of the Limitation Act, 
1008. was not barred by limitation lleU that 
the auit, being in fact a suit fat contribution, in 
which the right of action did not rest upon the 
registered contract, waa tune barred after three 
years. ScesjpbasAd Dw ahead as t hABUALI 
AedcuHya (1919) I L. R. 44 Bom. S91 

Ax* 62- 

Stt Aft 2 I L. R 26 All 555 

See Am 31 I t. R 44 Mad 823 

Sm Btsoix, Zawisdabi Revest* Act 

. L Fat. L. I VH 

Set Biiaodabi abd Nabwadari Temt&es 
Act (Bon t or IS62) s 3 

I L. R 39 Bom. 358 

See Cl vi I, PaocEDcrae Con* (Act \ 
or 1908), a. 11 L L. R 40 Born. 614 
See Contract U B II Mad. 438 


LIMITATION ACT (K OP 1908) — ron/uf 

Art 82— co eld 

amt waa barred by Art 02 of the first schedule 
to the Indian Limitation Act, 1903 Mahomed 
1 to A ill v Mahomed Ameer, 1 L ft 3i Calc o27. 
followed. I mordants Ah Khan r Wilaml 4/a 
khan f L R 19 1U 169 and Mahomed Riasat 
lit V Hast a Bomb 1 L It 21 Calc 1ST, referred 
to Au ini Diet r Nun is mss a (1915) 

I L. R 37 All 233 

3 Limitation — 5u. 1 

for money had and rccettcd — hmf by heir to r scoter 
share of inheritance from person appointed to icl’d 
up estate Where, pending arbitration in respect 
of the distribution of tho estate of a deceased 
person amongst hia heirs, the estate waa by their 
oonsent put m charge of a third party who was 
to realize the assets and pav the dobte, it waa 
held that a suit by ono of the heirs to recover from 
such person her fibare by inheritance waa a suit 
for money had and received and waa goicmed 
by Art G’ of the first achodule to the Indian LSmi 
tat on Act, 1903 Masih id nts r IwtXAZ l*- 
mssa Btu (1911) L L. R. 87 AIL 40 

4 limitation— Suc- 

cession certificate obtained by one of the hare of a 
decease i person — S» t by remaining heir for re 
emery of her share A certain Mahometan in 
the year 1903 obtained a succession certificate' 
to realize debts due to Ins dceeaard uncle and 
realised some of those debu In the year 1913, 
the widow of li s brother who had died subee 
rjueot to the death of hi* uncle brought the present 
•uit for her husband a share of the money realised 
Held that Art G2 of the first schedule to the Indian 
Limitation Act 1903 goi creed the suit and a* 
no money had been realised bv the holder of the 
succession certificate within throe yosrs of the 
suit it wss barred by limitation Amina Bibs 
r \ajm urn mesa Libi 1 L R ST ML. 213 Par 
eotam Rao Tantm V Rndba Das. 1 L R 37 AU 
31S Jin. til nd dm y /rntinr H mesa Dibi, l L 
R 37 AU i0, Mahomed Ifatih v Mahomed iitcer, 
/ L. R 32 Calc 327 followed Umar data Us 
Aten v II , layer 41, Atan, 1 L R 19 AU 169. 
distu guidird Abdco Ghaitab r Nee Jahas 
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LIMITATION ACT (IX OF 1908)— ««(<*. 

Ait. 62 — concld 

Gulam Jilant Chaudhurt, 1 L R 8 Bom 17t 
dissented from Rladar SxhOK o Gasoa Dei 
(1916) . L L. S. 3S All 676 

- — .. — . Alts. 62 and 89 — Hindu joint faatil j— 
Partition of iinuoieable proptrlits — Cash tec nhet 
kept joint — Manager failing to account — Suit 
jor account — Manager holding a* an agent — Lunila 
hon l’lantiff and his two brothers lived jointly 
Thoy divided their immoveable estate in 1S98 
but Lcpt joint certain cash securities as they were 
All >a tlio aamo oi their elder brother JbizE.sin£ 
At the tune oi tho partition it was orally agreed 
that Ramsing should nalizn the securities and 
divide the proceeds among tho three brothers 
Ramsiug Julnot dinde the proceeds nor gave any 
account. lie died on the bth January 19U , 
therealter plaotiff demanded au account (mm 
Rangings con but bo having refused, a suit was 
filed by tho plaintiff (or an account on tho 3rd 
January 1917 Both the lower Courts dismissed 
the suit as being barred und p r irt C2 of tho 
Limitation Act, 1908 On appeal to the High 
Court MM, that the suit was not barred as 
It was governed by Art 89 of the Limitation Act 
inasmuch as Haunting must be considered as an 
agent of hi» brothers and time would not begin 
to run until the account was demanded and refused 
Baioo Ttwanj v Doom Tewory (1S5C) 24 laic 
■309, doubted GiBU r Zirnc (19-0) 

L L. R. 45 Bom 313 

Sch. I, Arts 62 Bed 97 

Ss'Liuitatioj. I L E 48 Calc 670 

a — - - — Sale of land by one 

haitng a voidable title and putting junhaeer in 
possess ion thereunder — Dispossession ly pertO’i 
■ci titled to amid~Cauee of action for return of 
purchase > lorry, oily on dispossession A who 
had a title to certain immoveable property void 
able at the option oi C sold it to fl and put B in 
jo&scssion thereof C then brought a suit against 
4 and B, got a decree and obtained possession 
Hereof in execution. Held, that Be Cause of 
action lor tho return of the purchase money arose 
not on the date of the sale but on the date of his 
dispossession when alone there was a /adore of 
•consideration and that the article applicable was 
Art 97 of the Limitation Act Gases on the 
subject reviewed. Scbbaeota r Rajacobala 
(18M) 1 L.R 38 Mad. 687 

Art*. 62. 102— 

See Art 2 L L. R 36 AIL 555 

Sch. L Art*. 62, 120— 

5/e Ar» 29 I. L R 38 Mad. 972 
See Qm PnocED me Conn, 1682, *. 315. 

LLB 35 AIL 419 

1 — . ■ - — — . Separate Hindu 

Jonuly — Property managed ly one member — Receipt 
if money by that member — 5s if for partition Three 
brothers who had been living with their father 
as ft joint Hindu family obtained under the will 
of their father, in whose hands it was separate 
property, a considerable amount of moratla and 

immovable property Tlio property bequeathed 
wa* divided by the will into three lots, but the 
legatees still continued to live as a joint Hindu 


LIMITATION ACT (IX OF 190S)-<oaftL 

Sch. L Aits 62, 120 — could. 

family and the property of all was managed for 
a. senes of years by one member of tho family 
acting as if he were the laria of a joint Hindn 
lamily Held, vo suit by the vac low of ono of 
the members of the family to recover from the 
manager her deceased husbands share of monoy 
received by tl e defendant as manager but owned 
by all the three members of the family in equal 
shares, that the suit was not a suit for ‘ money 
had and received, but was one to which Art 
120 of the first schedule to the Indian Limits 
Don Act applied Paksctau Kao Tam rr 
IUdija Bai (1913) Ii L. E 37 AIL 318 

2. ■■ Suit for money on 

the grotnd of wrorgful rateable distribution, goierned 
ly Art C2 and not by Art. 120 of the Limitation id — 
5 14 of the Limitrtion Act — Time la en to file and 
to prosecute a rennoit petition against order of 
moigful distribution not to be deducted under e 14 
A suit for money under s 73, c) (2), Civil Pro 
cedure Lode, on tho ground that tho plaintiff 
and not the defendant was entitled to rcceivo 
the same in proceedings in execution of a decree 
for rateable distribution is govern oil by Art 62 
and not by Art. 120 of the Limitation Act (IX 
of 190$) the cause of action arising on tho data 
of wrongful payment to the defendant In com- 
puting the jienod of limitation for the filing of 
such a suit the plaintiff is not entitlod to deduct 
under s 14 of tho Limitation Act tho period of 
time taken by bun to file « revision petition m 
the High Court or the timo during which the 
plaintiff was prosecuting the revision petition 
against the order of wrongful distribution Vish “ 
Bhiiaji P had Is r ichut Jogannath Ghats, I L. R 
13 Bom 438, followed ICamaewamy Chetty V. 

II tin In eh i a Cheltyar, 21 Mad L. J 70S, not 
followed Baizaatii Lap* v Hama nose (1914) 

I L. B 39 Mad. 62 

3 Civil Procedure 

Code (Id V of ISOS). O XX.1I, rr 11 and fl- 
it tihdrnmU of surplus tale proceeds belonging to 
the jdasnhjf by df/erdaut—Suit instituted more 
than three years from dale of withdrawal Where 
an appbcation for substitution was made more 
than six months sfter the appellants death before 
the Registrar and the respondents did not put in 
any objection before the Registrar to the hearing 
of the appeal, tho appbcation for substitution was 
treated as an application for the restoration of the 
appeal after abatement Tho plaintiff, a pur 
chaser at auction salo of ft revenue pay mg estate, 
made default in tho juivinont of Government 
revenue and the estate was sold and tho surplus 
wile proceeds were withdrawn by tho defendants, 
the original proprietors whose names still remained 
m the register, and a nut was instituted .by tbo 
plaintiff. Tor the recovery of the money so with 
urawit, more than three years after lha date of 
withdrawal Held, that Art 62 of the Limitation 
Act applied and the suit was barred by Limitation 
Muhammad li uAd, v Muhammad 4meer, 1 L R 
32 Calc 5.7, and Lachmi SununSi gh, v Manuk* 
dhnn Pratad Singh, 17 IruL Cos 351, referred to. 
Money paid to one party with tha implied intention 
that it should finally reach the hands of the party 
to 'whom it actually belongs, is money, within tho 
meaning of Art 62, paid to that party for the use 
of the actoal pervoi in whom the right to receive 
it vests HaJUHAR MlaSEB b S«d NfonAAivtD 
(1916) 20 C. W N. 983 
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LIMITATION ACT (IX OF 1908)-ec*J£ 

— Sc h. 1 Art. 73 —toncli. 

money} in any way they please.” Held, that this 
letter amounted to a “ writing restraining or post- 
poning the right to sue” withm the meaning 
of Art. 73 of the first schedule to the Indian Limi- 
tation Act, 1308, and limitation, accordingly, 
did not begin to run against the Bank until the 
period of one year from the date of the note had 
e i jmed. Jwala Pfiasan p. Shut* Rueis 

L L. R. 42 AIL 55 

Sch. I, Art?. 74, 75. SO and 120— 

Set Ltiuranov 

I L. R. 28 Mad. 374 
1. L. B. 41 Mad. 412 

Sch. I, Alt. 75— 

Set Oj strict . . S Fit L. 1. 412 


2 . - 


LIMITATION ACT (IX OF 10OS>-eo-iii. 

— Set I, Art. 75 — condd, 

Bhatrab Chandra ChuctcrbuUy, I. L. II 31 Calc* 
297, dissented from. KxstTvaxmas Naia t>, 
Kwaicsa Mrsos (1913) . L L. 8. 39 Mad. 68 


- Promissory I 


! pay 


1. 1 ■' Bond — Option of 

*umg for nWj amount dee in default of payment 
■ of instalment* — iimitaiio* A bond payable by 
instalment* g are to the cntlilor the option ot 
suing for the whole amount due on default in pay- 
ment of any instalment or of suing for the instal- 
ment# separately. Two instalments were paid, 
the third w&a not, and more than six yean alter 
default in payment of this instalment, nothing 
further haring been paid on the bond, the creditor 
sued to recover the whole amount doe stating that 
the canao of action arose on the dato when tbo 
thud instalment became due. Held, that the 
suit waa time barred. Atadhia v XusjoI, I L. it 
30 .ill 123, distinguished. Amour Cuakd p 
BaiJiMTH (1913) . L L. R. 35 All. «5 


- Lt mitotan — Bond 


—l allotment — Potter to no for tel ole amount on 
default of payment of any imtalment — Terminal a 
g»o Where a bond payablo by mstalmrnta pro 
Tide* that tho creditor shall bavo power «o sno 
for tho whole amount of the bond upon default 
being made in payment of any one instalment 
this does not mean that tho creditor is obliged 
to sue for the whole within the period of limi 
tat ion from the first default made. He may, 
if ha to chooses, wairo this right and sue for sucli 
instalment* as remain due and are not barred 
by limitation. Aj*dhi* r Knnjal, I L 11. 30 
AU 123, followed. Amolak Chand r Bannolh, 
I L. It 3S AU, 353, and Chandan Singh r Bully* 
iihur, IS Indian Caiee, SSS, distinguished. Monas 
Lai* t. Tixa Ra* (1818) . I. L. B. 41 All. 104 

3. ' - - — - Bond rrpayell* 

by imlalnent* lit viol* to become payaltt ‘on 
demand” on defat ll m poyisy os« i*»Wmf>’l — 
if casino of “on demand” — Ilsur. A bond 
repayable by instalment* contained the /allowing 
stipulation i — " in default of our mating such 
payment also the amount that may be found doe 
for all future drawing* shall bo {aid in a lump on 
your demand.” Held, that tha caste of action for 
recovery of all tha instalments would not anas 
until demand la made by the obligee In terms of 
(ha *tijiwUtioa and that la coase<m«Ka the whole 
amount dnl not become doe merely on failure to 
pay an instalment, lUnmantram hadknnm *. 
Arthur Bowies, /. L. B. 3 Bom, SSI, followed The 
words “on your demand mean "when you 
rt-jairo.” Failure to mate the demand will 
constitute a waiver it the right stipulated tor 

linen PeroioJ ( hevdhry r, .tual inept, / US. 

SI Cola- Sit. SIT and Jodab Chandra BakJn r 


able on demand — Agreement fixing time for payment 
— Svit, by payee — Limitation, from the expiry 0/ 
the period fixed Art. 60 of the Limitation Act is the 
article applicable to a suit by the payee on a pro. 
missory note payable on demand but accompanied 
by an agreement fixing a period for payment and 
time begun to run from the erpity of the period 
fired in the accompanying agreement. Simon t. 
Halim Mahomed Sheriff, l L It 19 Mad. MS, 
and Somaeundaram Cheltiar v Aaraaim/iO Clanar 
1 L B 29 Mad 212 overruled Asviiuta* 
Cncrtr t la vena Nanai (1915) 

I. L. R. 39 Mad. 129 

Sell. A Arfc. 81. 68— 

del Ait 49 , I. L. R. 37 Mid. S8I 

Sch. L AlL 83— Limitation— 5**' 

upon a coir rant im a reguUred deed of tale to re c< rf r 
excel* money paid for redemption rf a mortgage on 
(he projxrty io}j One S 1> ,oa!0ih May 1 9911, rohj 
certain immovable projerty Tie sale cwu 
waa registered, the conaideralion money Icing Its, 
3,000, out of w hich Its 2,000 w as 1 0 le { aid by the 
venders to a mortgagee, and in lie event of Its 
mortgage money bung in excess of Its 2,000 S H. 
wxs to liable for such cxcca*. Tbo vendtea wile 
locecd to sue tho mortgagee lor re demj lion sed 
obtained e decree on 2J»l July 1911 on payment of 
Its. 3,170 9 0 17ns payment waa made on tbo oil* 
December 191 1 and on 20th July 1916 tbe vendee* 
brought the prerent suit »gain«t tho heirs of b B. 
(who had sinco died) for iccovery ot Re. 1,170 9-6 
and Us 363 7 0 costs of tho redemption suit 
Held, that (he combined effect ol article J 18 trad 
w it b article S3 ot the Limit at ion Act gat c thc{ tnod 
of 0 years for the suit time tunniog ftorn the dato 
when tbe ptaic tiffs were actual)/ damnified, re, 
the 5th December 1911. when the payment wa* 
actually made by the pbunlifl*. and that the Sttil 
waa therefore within time. AriaicuM Baghotot 

r.i!anc«i«ni(f £ X 31 Mad. 132), *ndla** 
Bor at hioyi r SJohanin i J'rvmd Singh (IS 
Coats 73). fodowrd J agkvbor Viol v, Jfarf«» 
Mohan U. L. It 19 AU 3), not fo’lowed. //«'» 
Furors r Tajkunalh T,\tatt (/ A IS H dll Si), 
distinguished iho 3 arena V. Be** 

(/. L. B. S3. AU .SS). K nld'li Bale v. Makati 
Voh% it L. B 3t AU, 1SU llojuhnn Saha rf 
Bihary Lai (I U li. 33 CoL SSI), and 27, hi id. 
L 3. notea *<• referred to Atllilt, attl Hni* r 
Mriuauuis Bawuia . L L. E, 2 Lah. 218 


- Sch. L Art. Si- 
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DIGEST OP CASES. 


LIMITATION ACT (IX OF 1908)— coubl. 

Sell. J, Art. 91— eoncM. 

St* Art H . I. L. R. 41 Boa. 261 
Set Art 41 . I. L. R. 2 Lah. 161 
Set Khojas . I. L R 38 Bom. 419 

J IM that in a suit 
to sot aside an alienation of the Fl&m tiff's 
property rnado during his minority by his 
guardian the [imitation appbcabte to Art HI 
o( Sch. II of the Limitation Act. 1877 Bachchan 
Si-coh * Knot Prasad I. L R. 32 All. 392 

' . - ■■ — - - i ■ ■ A UtnatiOH by Hindu 

widow — Suit by reversioner to recover possession of 
property alienated — ,4 [ie'ki/to« found to be sham — 
/.imitation A Ifmdow widow having alienated 
a property ol her husband, tho reversioners sued 
more than three years alter tho date of alienation 
to recover possession of the property It was 
foun 1 that the alienation waa merely a sham 
The lower Courts held that Art 01 of the Second 
Schedule of the Limitation Act 1908 did not apply 
and decreed the suit The defendant having 
appealed Held, that Art. 01 of the Second 
Schedule of the Limitation Act bad no applica 
lion, for the apparent obstacle presented by tho 
mortgage proved usual and ineffectual Man 
cuharah t> Pahauhai Lallubuai (1015) 

I. L. R. 40 Bom. SL 


——————— — — Sale deed executed by 

a minor — FW instrument — Sail to recoier potter 
sion— Sait for cancellation of side deed, whether 
necessary Art 91, Sch I of tho Indian Limits 
tion Act, 1003, does not apply to a suit for poss- 
ession", where the plaintiff alleges and prove 
that a sale-deed is void because it was executed 
by him whilst a minor, but docs not claim ex 
pressly to have it cancelled or set aside NarSa 
gocnda r Chawaoousda (1918) 

1. L. R. 42 Bom. 633 


Plaintiff fraudulently 

made to execute a deed of a different nature from 
that agreed upon — Suit to recover property offeeltd - — 
Limitation — Void or voidable, IV here it la estab- 
lished that the plaintiff by defendants' misrepre- 
sentation was got to'execute a deed of sale believing 
the same to hare been » deed ol a different kind, 
the transaction is void and not voidable only, 
and Art. 91 of the Limitation Act has no applica 
tion to his amt to recover the property. San hi 
Bibi o Siodik Hcsan JRvsar (1918) 

23 C. W. N. 03 

Sch. I, Art* 91, 120 — Limitation — 

Suit for declaration that nominal lessee in not the 
beneficial lessees but merely besamidar or the plain 
tiff Held, that a suit for declaration that the 
defendant, whose name appeared in a certain 
lease as lessee, had no interest under the lease 
Sind that the person really interested in the lease 
was the plaintiff, was governed as to limitation 
by Art 120 and not by Art. 91 of the first schedule 
to the Indian Limitation Act. 1908, the cause of 
action accruing to tho plaintiff when his position 
As a lessee woa challenged Basakt Lab e 
CuHinAMi Lai. (1013) I. L. R. 35 AD. 149 


LIMITATION ACT (IX OF 1908)— 

Sch. I, Arts. 91, 120 — Suit to eet aside, i 

mortgage — Mortgage deed executed without con 
uderation and not intended to be operative— Cans 
of action A suit to set aside a mortgage-decc 
was brought nine years after its bxccution on tin 
ground that the defendant only recently threaten 
cd to bring a suit on the basis of it, though wher 
it was executed it was never intended to be actcc 
upon, no consideration having passed for it 
Held, that the suit was barrod by limitation, nc 
matter whether Art. 01 or Art. 120 of the first 
schedule to the Limitation Act applied to th« 
suit, the fact entitling tho plantiff to have tfi< 
documents set aside having been Inown to him 
from tho very outset. Stngarappa v Talari 
Sanjnapjif, I L It IS Mad, 319, and lithai 
v Han, I L It SS Bom 78, referred to. Qisiw 
Beu v Muhammad Zia Bed (1915) 

I. L. R 37 AU. 640 

— Sch. L Art*. 91, 95 and 120— 

Suit or setting aside or cancelling a written 
instrument on Ike ground of fraud and deetara 
lion of title — Deed if need be set aside 

when instrument iouI ab initio Plaintiff prayed 
inter aha (1) for a declaration that a deed of gift 
wisrtoid and inoperative in that the donor aigned 
the deed believing owing to tho fraud and mis 
representation of the donee, that it was only a 
power of attorney, and (2) for a declaration of 
title m certain Government Promissory Notes, 
tho subject of the deed of gift The deed was 
signed on tho 12th July 1000 and the donor came 
to know of the fraud on the 23rd January 1915, 
and tbs suit was instituted on the 22nd December 
1919 Held, that tho three year*’ limitation pro 
vided by Arts 05 and 01 of the Limitation Act 
did apply to the suit, inasmuch as tho principle 
laid down in Poster v Vaciinnon (1) that the 
alleged deed is no tleod was applicable so that the 
deed being void ab initio did not require to bo seen 
aside or cancelled field, further, with reference to 
the relief sought for in cl (2) of tho prayer, that 
Art 120 of the Act would apply and that Sec 
18 would prevent tho period of limitation from 
Tunning until the fraud became known Saiut 
Chandra Gupta v Kavai Lal Cuaebabahty 
26 C. W. N. 48 

Sch. I, Arts. 91 and 124 

Se» Trusties of a Temple. 

I. L. R. 39 Mad 456 

Ech I. Arts 02, 93 — Suit to declare 

*1« forgery of an instru merit — Attempt — lease — 
Attempt to record a lease render the Jleeord of Fight* 
Act (Bom. Act IV of 1903 ) is not an attempt to 
enforce. The defendant applied to the Mam- 
latdar to record, under the Record of Rights Act 
1903, a lease under which he claimed to he entitled 
to a rent of 400 cocoatiuts from the plaintiff 
Tho application was mado on the 4th August 
190S, bat the plaintiff having complained that 
the document was a forgery the Mtmlatdar declined 
to record it The defendant then applied to the 
Collector who on the lllh August 1909 ordered 
that the lease should be recorded. On.tho strength 
of the record, tho defendant sued m the Mam. 
latdar g Court for the enforcement of the terms 
of the lease and recovered m April and July 1912 
cocoanuts of the value of upwards of Its 40. 
Within three yearn of the recovery of these cocoa- 
nut* the plaintiff brought the suit to recover 
back the value of the cocoanuts on the footing 
of the alleged lease being a forgery llie defen- 
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LIMITATION ACT (IX OF 1808)-w>tf 

Sch. 2, Art K— end*. 

ously purchased the entire lamia from the managing 
memlir of the family, succeeded in the Origin*] 
Court but faded iu the lower Appellate Court 
on appeal and in the High Court on bceond Apjieal 
and in the review therein, and where ha brought 
another auit within three rears < 1 / the decree in the 
High Court for refund of tha price paid by hint 
and for the coat of the litigation against hia vendor 
who pleaded tha bar of limitation : Ih Id, that 
the suit was not barred by limitation under Art. 
07 of the Limitation Act, a* the consideration 
failed only when It was finally determined by tie 
XUj{h Court in Second Appeal that tho sale by the 
plainUITs vendor could not talo effect against 
the pnor salo by the manager , and that the costs 
of litigation were legally recoverable, except the 
coats of review which was a luxury indulged in 
by tho plaintiff, ffiiiuinua Kamitt T Uantiman 
Mandat, I. L It 19 Calc 129, distinguished. 
Subaroya t. Slajagopala, I. L 11 38 Mad 887, 
and Vmlataramoyga v Lanla llatn Utah mam, 
35 M, 1 'h J. 121, followed. Sa&votuama Rao v 
C iuwj»asa»t Pillai (1918) 

, I. L. R 42 Mad. 607 

— Sch- I, Arti. 97, C2 —Failure of 

consideration — Halt of land — purchaser stepping 
sato possession— Loss of possession at the suit 0 / a 
Ihird pasty, tht rtal own a — iSutf lo rtcottr purchase 
money frinn vendor — Limitation In 1903, the 
defendant sold certain land to tbo | lamliff under 
the bond fill belief Chat ho was entitled Co do eo 
and placed the plaintiff in possession, la 1909, 
the truo owner of tho land recovered possession 
thereof from tbo plaintiff In a suit by the plaudit! 
to rbcovor the purebaso money from the defeo 
dent, tbo Court of tlio first instance held that the 
suit uaa barred by limitation under Art. G2 of the 
First Schedule to the Limitation Act (IX ot 1908), 
for tho purchase-money paid to the defendant 
was money bad and received to tho plaintiff** 
use On appeal it was held that the claim was 
within time, under Art. 97 of the Act On appeal 
to the High Court Held, that tha suit was 
governed by Art 07, inasmuch as possession giren 
under the purchase to tho plaintiff waa an existing 
consideration as long as It lasted, i/anaman 
Kamal v Hanumon Maidur, I L H 19 Calc, 
123, followed. Narsiso Sbivdakas v. Pacbu 
Barbaras (1913) . I. L. E. 37 Bom. 633 

Arts. 97, 110 — Breach of contract 

— Damages, suit to recover — Limitation. In 1911 
the plaintiffs bought two lands under a registered 
sale-deed, and went into possession. One of tho 
lands waa let to a tenant. The tenant claimed 
the land as his own, and established his title 
to the land in 1913. the decree was confine ed 
by the High Court in 1810, I a 1017, tha plaintiffs 
sued their vendors for caifcellalion of the sale of 
1911, and to recover the consideration money 
together with the amount spent by them in un* 
proving the land end the costs incurred by them 
m defending the suit brought by the tenant. 
The tnal Court held that tho consideration for 
the safe failed in 1913 when the tenant established 
hia claim in a Court of law and that the suit waa 
barred hy Art 97 of the Indian Limitation Act 
On plaintiff's appeal t—Ileld, that though the 
cause of action arose in 1913, the contract of sale 
having been registered, the suit was governed by 
Art. 110 of the Indian Limitation Act, and was 


LIMITATION ACT (IX OF K08)— cos/if. 

— Arti. 87, 210 — cohcU, 

ia time. Sulharoya v. Slagagopala (1911) 3S Mad 
887 , llulamchand v. 1’irtl ukand (1918) 21 Horn. 
L. It. 632 and Martattd Mahadev v. fihondo 
Moruhwar (1920) 45 Horn. 682, followed 1’er 
Maclxod, C. J, — “It must specially Le noted 
that it ts not the case that the seller htnl no title 
at all ao that it could Le said that Le waa selling 
nothing, and that, therefore, tho transaction was 
void ah tntlto, nor fa it a case where tho purchaser 
got no poserstion. Here undoubUdl} at the 
time the sale deed wts passed it waa considered 
that tho defendant* had a good title to convey 
tho frvo-hcld. and it waa only in 1913 when (the 
tenant) filed his suit (hat it was discovered that 
there was a claimant who ashed to Lo allowed 
to redeem and ,bia claim eventually proved 
successful.* Fir FawciJT, J — “A distinction 
should le made U tween casca where from the 
inception tho vendor had no title to ceiivey ted 
tho vendee Lae not been put m possession ol tho 
property, end other cates, suth aa tLe present 
ono where the aale ia only voidaLle on the oljoc. 
tion of thud parties and poesisaicn is iahtn under 
tbo sale. I think it is only in tho first class of 
cases that tho tlanwe point of Imitation mil 
he tho data of aale " AIcltaxual v UccucUaX. 
(1920) . . I. L E. 45 Bom. 955 

Sch I, Art*. 99. 120— 

Set Art Cl 18 C. W N. 48ft 

Sell. X, Alls. 101, 102— 

bet Aiit 4 I. L. R. 41 Mad. 628 

Sch I, Art. 102- 

Are Art 2 L L B 30 All 565 


Sch J, Art ice— Suit fir partner 

ship accounts— Limitation Ml (/A 0 / 1908), Alt 
106 — bjrcific assets realised within period of limi- 
tation II a suit for genera) partnership accounts 
and a share in partnership profits is itself baned 
Iho plaintiff in such a suit cannot be allowed to 
proceed speculatively against any and every 
partnership asret which may have been realised by 
the defendant after dissolution and uitbm the pence! 
of limitation Mcruanp llormaej 1 v JRwfcmjt 
Burgorgt, I L It 6 Bom C28, distiaguml ed. 
An wed Slt-e mak e Bhagwasdas VuBasi amj 
Co (1909) . I. L R 34 Bom. 515 


Sch X, Art*. ICC and 12C— 

Sun 19 . 22C. W. N. 104 

Question aa to what 

amount to a dissolution of a partnership discussed 
and which article was applicable to the case, 
Habasiduax 1'oodab and others v Schaksos 
Poodab . . . 25 C. W. N. 847 


- Sch L Art 109 — Usnfnictuar, 


gage — Suit by mortgagee for possession and ««« 
profits — Limitation Where a usufnretuaiy mort- 
gagee ia wrongfully kept out of possession of tho 
mortgaged propertj, hia proper remedy is a suit 
for possession and for mt»ne profits As regal do 
tho latter remedy the penod of limitation appli- 
cable la that presented by Ait 109 of lie hist 
sci edulc to the -Indian Limitation Act, 1C08 
Bah Sarct v. Harpal (1916) 

L L. E. 39 AIL 200 


■ ■■ ■■ ■■ .Suit on mortgage — - 

Profits received by transferee pendent 0 tit e— Am! by 
pnudiattr at mortgage salt to recover same — Pro- 
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DIGEST OP CASES. 


LIMITATION ACT (IX OP lSOSb-ro'dJ. 

Sch. I. Art- 10fr-co»c7£ 

JSI* if tmmgfulty rctimi " The words “ wrong 
fully received ’ in Ait 109 of iLc Limitation Art, 
iurludi r rcn i<t t of profits that cannot )* legally 
substantiated. It was hrlil In a mil betoetn the 
p oreliaetr at a mortgage sale ami the holder of a 
usufructuary mortgage granted by the mortgagor 
after the posting of the mortgage dccrco that the 
aaufructuary mortgage «»• tool aa againtt tLo 
purchaser Owing In It, a application of the doctrine 
of In pendiiu The purchaser listing turd the 
usufructuary mortgagro to recot er rent! realised 
by the latter from certain tenants of the ])ropcrtv 
before the Plaint if! obtained possesion under bia 
purchase i/d if. Tint Art. 199 of the Limitation 
Act applied to the rase, Xxcesdsi Nath l’*L e. 
StWT KaMLti Dial. 28 C. W N 338 

Sch. I. Art 110— 

See BcMU. Tex a ter Act leal. Sen. 

Ill, Art 2 1 Pat L. J. 508 

6re Contract Act, »*. S3 *xd 27 

1 Pat la 3 37 

Sea Limitation (38) 

L L. It- 14 Cafe 759 

1 VaJrat 1} ml Ec 

coney Act (W/i of J«J). as <J and 16-11 fan scat 
uMcridiard and poynU. Rent payable, within 
the meaning of Art 110 of Sch. I of the Limita- 
tion Act only when it it ascertained When 
proceedings are tahen by the Isndlord under 
a 9 cl the Madras Rent Recovery Act after the 
end of the Jade to enforce acceptance of a jxitla 
tendered aithm the lash, the landlord has to 
await an adjudication under • IQ of the Act and 
limitation wgma to run in respect of a suit for 
rent only from the date of inch adjudication, a* 
it was only then that it can be aaid that the rent 
for the lull fwrlt was ascertained. Lanyayua 
Apja flao V IJobla Snramulu, I L R S 7 Mad 
143, followed Sinoabau Tiuai r bran Golak 
G orea baa (1913) L L. B. 38 Kid. 138 

Sch. L Alt*. 110. Xll-R'tutmi 

Isaac— Suit la recover arrtan of rent— Limitation 
Art. lift, Sch I, of the Limitation Act (IX of 
1908) applies to suila for debts or sums certain 
■due upon repstcred instruments Lalchand 
Nanciia.n 0 v .\axatas Him (1913) 

I L R 37 Bom. 658 

Sch. I, Art*. 110, 115, 120- 

See Joint Pao tee-tv 

1. L. R. 39 Had. 54 

Sch. I. Art. 113— 

See A«t 83 I. L. R. 2 Lab. 316 


LIMITATION ACT (IX OF 1908>-m<-!.?. 

Sch. L Art. 113— concM, 

Held, that the suit waa gotemed by the second 
part of Art 113 and tiuio b*gan to run from the 
date on which C had notice that performance was 
tel used and not from the dale of jayment fo ,i 
by D ol the sum agreed in the contract. A] plica- 
bllitj of the doctrine ol cerium id quu i trrlum 
rulde pater t to third partite, considered. ) LSKAN- 
sa r \ EMutAiEisBXAVra (1917) 

L L. B. 41 Mad. 13 

Sch L Art*. 113. 116, 120— 

Sec SrEtirxo Bluet Act, 1877, a 30 

L L. B. 34 AIL 43 
Sch. L Arts. 113, 143 — Dad of 

oiehangv—Krjteen connanl—1 ransfer of Property, 
Art (II ef 1331), t 119— imfinA covenant— ItnatJi 
of cotcnanl — Dispossession of plaintiff — Suit for 
money <f of fhinli^s lands— 

filed more lias three yean after hid vi/Aia tucire 
yean, of Jispassc/Moa, viutker haired Where a 
deed of exchange executed in 1903 between the 
|Jainti3*s father and pome of the defendants con- 
tained a connant, which only limited the option 
provided by a 119 of the Transfer of Property 
Act and waa otherwise of the aame nature aa 
one that would be implied under that section, 
and tbe [lamlifl, la mg dispossessed m 1908 of 
the lamia given by the defendants, sued in 1018 
to recover the lands giren by Lie father under 
the exchange, and the defrndante pleaded the 
bar of limitation Udd, that Art 143 and not 
Art 113 of the Limitation Act apjilicd to the 
cate, and that the ami waa in time hatSMt ASA 
Attend** r Jons** Rowtbtr (1010) 

1. L. R 42 Mad. 690 

. Sch I, Art 114- 

Sec Hindu Law — (C ra-tow) . 

5 Pat. L. i 164 

Sch. X. Art. 115 

'es Axe a« 28 C. W N. 61 

I. L. R. 43 Cklc. 248 
Sec Art 130 1 F*L L. I. 60 

■etc Lawkabdar 4 Pat L. J. 304 

Net Joint PnortUTV 

I. L. R 59 Mad. 54 
S« pARTVLRSuie 15 C. W. N. 882 
See 1 ‘aoctnrsE L L. R. 48 Calc. 832 
om Lo«» or Goods. 

Z. L. R. 44 Calc. 16 
I. L. R. 39* Mad. 1 
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LIMITATION ACT (IX OF 1808)— fort l 

Sch I, Art 115 — concld 

recover commission duo to him Held, that the 
amt was one for compensation under a contract 
for services tendered, which for purposes of 
limitation was governed by \rt llo of Sch 
I to the Indian Limitation Act, and was not one 
for wages within the meaning of Art 102 of the 
said Act. Oancsh Lmhra x !1 adhaiarav lia 131, 
I L IS 0 Bom IS ParbuMj ath Roy Cl oicdl ry 
v Madho Paroe, I L R 3 Calc 2 6 \ obocoomar 
VooLJiopadhaya v Sim WuRtcL I L R 6 Calc 
94, and ' \istarmi Debt \ Chandt Das i Debt, 
12 C L J 4£3 referred to Scsbix. Chandra 
1)19 t GaCbi Shankar (1916) 

I L R 89 All 81 

2 — — ... To a suit against 

a surety guaranteeing a promissory note payable 
on demand Art llo and not Art Go applies 
Sbbesath Bov i> I'eary Mohan Mookuuee 
(189G) 21 C W N 419 

Arts 115 and 116— 

St CrtnucT I L R 41 Mad 488 

Arts 115 126— 

See T WNEBsmr 15 C W N 882 

Arts 115, 145— 

See 4rt oO I L R 37 Mad 175 


LIMITATION ACT (IX OF 19C8)-contf 

Sch L Art 116— co cld 

3 . i ■ ■ ' Compan j regis 

tered under the 1 1 than Companies Act (If of 18S2) 
— Suit for dimdcitd by a ehonhotder, governed by 
Art 116 — ‘ Registered in Art 116, meat t ng of 
A suit by a shireholcJer against a company iegis 
tered under the Indian Compan c-s Act (\ I of 
1882) to recover dividends duly declared by the 
company is covemed by Art 116 of tie Liunta 
tiOQ Act as the right to a dividend arises out of 
the contract between the shareholders contained 
in the registered memorandum and articles of 
association Reg stcied in Art 110 treans 
‘registered not only under the Indian Pegis 
tr&tion Act (III of 1877) but also under special 
Acts such as the Indian Compnn cs Act, which 
requires the memorandum and articles of assoeia 
tion of a company to be registered. A dividend is 
is a debt On a contract in writing registered 
within Art 116 of the Limitation Act Piion 
Press and Sugar Mru. Co Ltd i Nama \ ex 
katabawa Cbetti (1918) I L. R 42 Mad 33 

Sch I Arts 118 110 

See Limit mo> I L R 44 Calc "E9- 

Sch I Arts 116, 12C — 

Set Art 118 I L R 34 All 43 

Sch L Arts 116 132— 

See Mobtoaoe I L R 48 Calc. 448 


Sch L Art 118— 

Se- s 20 I L R 44 Bom 500 

See Art 61 I L R 44 Bom 591 

See Art 83 I L R 2 Lah 316 

See Art 0. 1 L B 45 Bom 055 

Set Art 110 L L R 37 Bom 656 

Limitation 23 C W N 338 

I L R 33 Mad. 101 
See Limitation Act Art 113 

I L R 34 AIL 43 
See Sale deed I L R 38 Mad. 1171 

1 Rond executed by 

defendant alone and accepted bj plaintiff at J eubte 
quently registered tiul upon — Limitation Art 110 
of tho Limitation Act applies to a suit brought by 
the plaintiff to enforce a debt dun upon a bond 
executed by the defendant alone and accepted 
by tho plaintilf and subsequently registered 
CiiELLATHiioo Chowduabi p Banoa Bedari Sen 
(l»lo) 20C W K 408 

2. Principal and 

agent — Agent bound to render account) at elated 
periods — Aud for accounts againet heir of agent — 
Limitation An agent for the management of 
gamuidan property was appionted by a registered 
mukhtarnaiua, ono of the conditions of the appoint 
ment being that tho agent should render account! 
every sue moatlis lha agent died, and the 
principal sued hia heirs to recover a sum of money 
alleged to be due in raped of a period from 1891 
to 1911 Held that Art 116 of the first sclcdule 
to the Lmutatian Act, 1003, a pi I cd and that 
the plaintiff was not entitled to git accounts lor 
u period longer than sue years before suit. Jhepa- 
jMUnCssa ISA s v Ba vut Sundun ChauJhurani, 
16 C IF V 194*, followed. Mathura Nath r 
Cbeddc (1917) . . L L. R. 39 AIL 355 


Sch L Arts 116 120 131 1C2— 

Suit to reeoier arreur 

of annuity charged on tun MinoUc properly— Claim 
for pereonal decree oily — Limitatio i Held Hat 
Art 133 of U e first Schedule to the Indian Limits 
lion Act it apj Jicable only (o suits in which the 
plaintiff claims to recover inouey charged upon 
immoveable property to raise it out of ^bat i ro- 
perty and Dot to a claim in which merely iiersonal 
decroo is asked for HamJm v Sofia Prasad* 
1 L It 7 All 502 followed Held also tlat 
the words of Art. 131 tu establish a periodically 
recurring right are altogetl er inapplicable to n 
suit to recover arreata of payments duo under a 
registered contract Dull Jluhammad Shan > 
Sohan Singh, Punj Rec 1906 p 303, followed 
A suit of such a nature la gov ernod by either Art 
116 or Art 120 of the fust Schedule to tho Indian 
Limitation Act LicnMi Nab a in v Tikabcm 
mssa (1911) I L. R 34 AIL 248 


Sch L Art* 116, 66. * 19 —Icgie 

tered boi d—Suil to recover money due On the bond — 
Relied of him (Jr ion — AUnouledgment contain d in 
promissory note* On tho l“th June 1S97 the 
defendant passed a registered mortgage Lord in 
favour of the plaintiff It was attested by tee 
witness and made the mortgage amount rey »\ 
able in three nstalmcnta the last me Iccin ng 
due oo the 2Jlh June 1900 t)n the 2Jth August 
1903, the dcfci daot }w*red a ] ion issoiy nttr in 
favour of the pUintiffs, wherein Le stated “An 
account is taken to-day and the amount due undir 
the mortgage deed is cet ajiart ’ Again, on tie 
litb August 1000 Le rm«»cH another promieaoty 
note winch recited * Jlc* dia this tl e mortgage 
debt is distinct ’ Tie pU nli8 turel in lie fih 
August 1910 to recover the mtney due under the 
bond Hi Id, that tie words need in the two 
jrosiisMiy noli* an runted to aeknowlcdginrnt* 
wvtlun the weaning of s 19 of the Limitation Act 
Held, further, that the amt as* governed ty Art., 
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LIMITATION ACT (IX OF 1908}— cos/ii 

Art. 120 — conoid. 

See Lameabdas 4 Pat. t J 304 
See LlinTATIOX 

ILK 16 Calc 455 
See Ldhtatiov Act, 1003, Aar 113 

I L B 34 All 43 
Fee Mineral Rights. 5 Pat. L 1 273 
See North Wester*. Provinces axd 
Ouch McrviapAtmEs Act 

I L. R. 35 All. 308 
See Record or Rights 3 Fat. L. 3 36 
Set Transfer of Property Act, 1882 
S3 82 and 100 

I L R 33 AU 708 

— — ' Suit to exitorco aa a waul — 

See Civn. Procedure Code, 1908, 9 1 J, 
Sen. U, b 20 L l B 45 Eom 329 

1 — SuU /or dedara 

turn oj lule — Prtvtoue unsuccessful applicatum to 
correct entry in village paper* — Caute 0 / action — 
Limitation In 1875, tho owners of ccita n isroin 
dsri property sold their interest in it with the 
exception of 26 highs* In 1888, the vendors 
were recorded as expropnetaiy tenants of these 
26 bighas In 1903, the representatives of the 
vendors Applied to have the village papers 
corrected, but their application was dismissed and 
they were told to go to tho Civil Court In 1910, 
the representatives of the purchasers applied to 
have rent assessed on the 26 bighaa and obtained 
an order m their favour Tho representatives of 
tho vendors thereupon brought the present suit 
m tho Cml Court for a declaration that they 
were proprietors Held, that, whatever cause of 
notion tho plaintiffs might have had before tho 
proceedings of 1910, tho order passed in those 
proceedings gave them a fresh cause of action and 
their suit was not barred by limitation Leg ge 
v Lamiaran Singh, I L B 20 AU 35 AUtar 
Khan v Turn hair, 1 L It 31 .4K 9, SheopJer 
Singh v Dtorarain Singh, 10 All I «T 473, Pur 
eholta m v Parmanand, Hue Bo 219 of 1908, 
aud_ SI inner v Snanlcr Lai, S A ho 203 of 
ion? «- Allah Jilai v Curio Hcsain 


(1914) 


I L P. 38 AIL 492 
- Prt tmphon, right of 


— hnaulejge of sale ultra ettctuvil for (he article to 
a PP'J I* » suit by an ottidar to enforce bis 
*‘5, , pro-emi lion tho right to sue cannot bo 
aaid to »ruo unless the plaintiff has tho necessary 
hnon ledgo of tho sale Such a right can onlv 
bo exercised when tho ollitlar knows first of ail 
that the property is S oM or attempted to be add 
to antther person and whst tho terms on 'which 
it is proposed to be sold Without such knowledge 
he is not in a position to elect A^reiosomi Pallor 
v Chmnan Aron, / L R. 21 Had no, and Rum 
T Bapirtddi, 1 L 11 29 Had 

dlstmgm.bwl Chena Kruhnan v l«Aau, 
r , tOS, VaraJcrou r Keehavan, 

.. *'**• ^ L. N. 15 Had 450, commented 
on. iliunxi-x c KcsinraKxi Hut (1912) 

_ I L. R. 38 Mad. C7 

- Hypothecation cf 


LIMITATION ACT (K OF 1908)— eo»hi. 


movable property seeks to recover the money by 
sale of the hypothecated property and does not 
a 8k for a personal decree against the debtor, the 
limitation applicable is Hist provided for by 
Art 120 of the first schedule to the Indian Limits 
tion Act, 1908. Sladan Mohan Lot v Kanhai 
Led, I L R 17 KB 281c Aim Cl, and Baboo v 
Jagabundhv Ghoee, I L II 22 Calc 21 and Mafia 
lingo Radar v Ganapalhi Subbein, I L It 27 
Had 528, followed. Deokinaxandax p Gajta 
HOIS) . I L. R 40 AIL 512 


4 A suit to enforce 

a mortgacs of a turn of workahip is not governed 
by Art 132 but by Art 120 of the Limitation Act 
Narastngba Basa Goswaau v Proliiadman 
Teoari (1918) 22 C W N 994 

5 ■ — ■ Suit for declaration 

of title — Cause of nrtion — Limitation In the 
settlement records of 18S7 a certain plot of land 
was recorded as the separate property of the 
defendants In 1914 tha defendants applied for 
partition and claimed that this plot belonged to 
them in severalty, was in their aeparafe posses 
sion and should to assigned to their roahal The 
plaintiffs traversed this stilement, alleging tlat 
the settlement record was wrong and that the 
plot in question was in fact part of tbo inhabited 
site and belonged to all the co-sharers Jointly 
The court required the plaintiffs to institute a 
auit in the Cml Court to have the question of 
titlo to the plot id dispute decided Held, that 
such suit was not barred by limitation The 
proceedings taken in the partition court, nlieicby 
tbe plaintiffs found themselves, if their state 
rcent* of fact were true, for the first time in danger 
of being actually dispossessed of their Joint owner 
ship of the plot gave nee to a fresh cause of action 
altogether independent of any cause of action 
which might have been furnished to them by tbe 
settlement entrv made m the year 1887 A that 
Khan v Turaban, I L It 31 AH 9, Bahinat 
CBah v Shams ud-dm, 11 A L J 877, and Allah 
JUai v t7mnn? Husain, I L II 36 AH 492 re 
ferred to Kali Prasad MmR v Uakdaxs JIisir 
(1919) . . I L R. 41 AIL 609 

6- Though attach 

ment of a maDS lands as if it belonged to anotber 
gives the owner a cause 0/ action on which le 
could bare brought a suit but did not jet the sale 
of same at a later dajc is a fresh and greater in 
vssion of his right and givei him a fresh reuse of 
action on which he could sue within six yeara 
froiutbedateof sale Asaisttuba to v Nabaya 
n abash . L L R 38 Mad ?86 


7 — Sud to declare 

ei try in rtcord-of rights incorrect — Limitation, vhe 
tier runs from date cf signing of certified* of fnal 
publication — Proijer for confmaJum of potsetnon 
idea no aB'caliem cf disturbance cf pent ion— Limi- 
tation Tbe period of limitation applicable • to a 
suit to declare an entry in a n^orf-of iigMa to 
be incorrect is that provided by Art. 120 of Sch I 
to tbo Limitation Act and it commence* runn-ng 
from tbe data of the final publication and not 
Prom tho date of tie signing of tbe certificate of 
£nsl publication bf ths record-of rights tttere 
m such a suit tbe plaintiff added a piayrr for 
rcrafinratiGn of possession without however sUcg 
mg that lie possession bad in any wav Ixvn die- 
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LIMITATION ACT (IX OF 1908>-co"<<J 

Art 120 — 1 concld 

Set Lambasdar 4 Pat L 7 304 
See Limitation 

1 L R 46 Calc 455 

See UintATIO-f Act, 1003 Ant 113 

L L R 34 All 43 
See Mineral Rionxa. 5 Pat. L J 273 
See North Western Provinces akd 
OODII MUNICIPALITIES Ad 

I L E. 35 AH 303 
See Record or Riaare 3 Fit L J 23 
Bee Transfer or Property Act, 18S2 


LIMITATION ACT (IX OF I90S)-co«(£ 

movable property Beets to recover tho money by 
sale of the hypothecated property and does not 
ask for a personal decree against tha del tor, the 
limitation applicable is that provided for by 
Art 120 of the hist schedule to the Indian Limits 
tion Act 1008. ilndan Jfchan Lot v Kanhat 
Zed, I l It 17 AU 25V Aim CUni Baboo v 
Jagalrundht Obost I L E 22 Calf 21, and llaha 
Urges A odor v Ganapathi SuLbem, I L R 27 
Had. S2S fol loacd Deoeinanandan v Gatca 
(1018) I L R 40 A)! 512 

- A suit to cnfbree 


3 82 A 


llOO 


I L R S3 AU 708 

Suit to eulorco an award — 

See CrviL Procedure Cose 1008, s 11, 
Sch. II, s £0 I L R 4o Eon) 329 
1 Suit for declara- 

tion of title— PrenovJ unevcccsefid application to 
eonrrt entry tn tillage papers— Cauee of action — 
Limitation. In 1875, the owner* of cert a n wain 
dan property cold their interest in it with the 
exception of £6 bighas In 18S8 the vendors 
were recorded as expropnetaiy tenants of these 
£0 bighas In 1003, the representatives of the 
vendors applied to have the Tillage papers 
corrected but their application was dismissed and 
they were told to go to the Civil Court In 1910, 
the representatives of tho purchasers applied to 
have rent assessed on tbo 20 b gkas and obtained 
order in tbeir favour Tho represents tires of 


a mortgage of a turn of worLship is not governed 
by Art 132 but by Art 120 of the Limitation Act 
Narastnoiia Baka Goswami v. Frolitadmar 
Teoabi (1918) £2 C W N 994 


settlement records of 1887 a certain plot of land 
was recorded as the separate property of the 
defendants In 1011 the defendants applied for 
partition and dalmed that this pfot belonged to 
tlem in severalty, was in their separate posses 
sion and should l« ass gned to their mshal Tho 
plaintiffs traversed this statement alleging flat 
the settlement record was wrong and that the 
plot m question waa in fact part of tbo inhabited 
sita and belonged to ail the co-sbarcr* jointly 
The court required the plaintiffs to institute a 
suit in the Cml Court to have the question of 
tiUe to the plot in dispute decided. Ihld, that 
such suit was not bsrred by limitation. Tho 
proceedings taken in the partition court, whereby 
tho plaintiffs found themselves, if their state 
monU of fact were true, for tho first time ro danger 


were proprietors am, was, whatever cause OI 
action the plaintiff, might have had before the 

proceedings of 1910 the order passed in those Y f , ‘ " r V /.T 


proceedings gave theui a fresh cause of action and 
their suit waa not barred by lun tation Legge 
v Eambaran Singh, I L E 20 AU 35 Albar 
Shan v Turaban I L E 31 AU 9 Sheopher 
Btngh v Deonaram Singh 10 All L J 413, Pm 
tho Ham v PnrmanaiKf Jfwc. \o 279 of 190S 
and Slianer v Blanker Ltd, S A *10 "63 of 
1007 referred to Allah J n. 11 1> Umrao Hosaih 
(WU) - I L. P 38 AIL 492 

- Pre empUon nghl of 


altogether independent of any cause of ection 
which might have been furnished to them by fhe 
settlement entry made in the year 1887 Albor 
Khan v Tvraban I L R 31 All. 9, Pahmal 
UVah v Shame ad-din, 11 A L. J S77 and Allah 
JBa\ V Umrao Husain, 1 L R 36 AU 402 re 
ferred to Kali Prasad Miser o Harbins Misib 
(1918) . I L R 41 AU 509 

6 — - - ■ ■ ■ ' ' ■ . — Though attach 

lands asrl it belonged to another 
cause of action on wh ch he 


— A noicledgi of tale iclen essential for the article to 
apply In a suit by an ott dar to enforce his 
right of pre-emption tho right to sue cannot be 
said to arise unless the plaintiff has tie necessary 

knowledge of the sale Such a right esn onlv ..... 

be exercised when the ottidae knows first ot all fromthedateof sale. Ananthara- 


that the property is sold or attempted to be sold 
to another person and what the terms on wh ch 
it is proposed to he sold Without such knowledge 
he is not in a position to elect Ramasam Potior 
v CAirsos Asan 1 L R. 24 Mad. 440 snd Kum 
Teemrtddi r ism BapirtJdi I L R £9 Mad 
330 distinguished. Chena Kruhnan v Fwiou, 
J 1> B 5 Mad. 198 Poauderaii v Keshavan 
/LBV Mod 309 and AenrnMt Haji r Sun 
hajan KuUi 1 L It. 15 Mad 450 commented 
on. MiiU U U v. KosnrrAinu Hah. 11812) 

I L R 38 MacL 67 
3 — — — — Hypothecation of 

jnoinMe property — Suit to recoetr money leal by 
safe of the hypothecated property— Limitation. Where 
» plaintiff who ha* lent money on the accur ty of 


ment of a n 
gives the o 

could have brought a suit but did notvet the »i 
of same at a later daje ia a fresh and greater n 
vasion of Lts right and gives him a fresh cause of 
action on wh ch he could sue within • x year. 




I L R 38 Wad •’PS 


Sent 


declan 


entry tn rtcord-of ngila income* — /.in • alum t he 
tier ran* from date of signing of cert feats of foot 
pull cation — Prater for con f motion of poems* on 
iten no off gallon of d etu, tones of position— Li> • 
tation The per od of lurntat on 
amt to declare an entry m » I «? r 1 ei ”laf h l ? 
he incorrect is that provided by Art. lcO of Sch. I 
to the Limitation Act and it commence* ninn&g 
from the date ot tbo final pubhcation and not 
from tho date of the signing of tie certificate of 
final publicat on bf the record^f tight* Where 
m rich a suit the plaintiff added a prayer tor 
confirmation of possession without however allcg 
mg that hi* posses* on had in any wav Lem die- 
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DIGEST OF CASES 


IMITATION ACT (IX OF 1 B 0 S) — confe? 

Art 123 — eoncld 

See Lambabdab 4 Pat L J 304 

*• L*™™* 1L R 46 Calc 455 
S«u> «'™' i “' ] lt ” 5 .^ , 3 4 " 3 , ] 43 
Set Mcnauxt Rights 5 Pat L I 2 ‘ 3 
See North West erv Proyinces akd 

0 „,M^.o nU ..™*c, 5Ai| ^ 

See Record o» Rights 3 Fat L 3 36 
Sc* Transfer of Proeertt Act, 1 B «2 

9 s 82 a*d 109 j j, r 33 AU 708 

Sort to enforce an award — 

Set Civil Psocedttre Code, 1908 s 11 . 
Sot II, B 20 I L R 45 Bom. 329 
- SttU for Mara 


LIMITATION ACT (IX OF 1008) — mid. 

movable property seeks to recover the money by 
sale ot the hypothecated property and does not 
ask for a personal decree against the debtor, the 
limitation applicable is list provided for by 
Aft 120 of the first sehedole to the Indian Limit* 
tSn Act, 1908 Medan Mohan Lai J *“"*“* 
lol I L R 17 AH 2Si, Am Cl arid JSabco v 
JogaLnihu Chose J L R 22 Calc 21 and Maha 
uJm a odor v Ganapathi Svhbe .it, I L R 2‘ 

,s »«* "“nri jS 

A snit to enforce 

of workship is not governed 


don ot ink— Prmmu unawuvM oppficafion - 
correct entry in village papers — Cause of act 
Limitation In 1875, the owners of cetta n lamrn 
dan property sold their interest in rt with 
exception of 26 bighas In 1888, the vendors 
were recorded as expropnetory tenants of tbes 
20 bighas In 1903, the representatives of the 
•vendors applied to have the village p*I* 
corrected, but their application was dismissed an 
they were told to go to the Civil Court In 19 , 
the representatives of the purchasers spplied to 
have rent assessed on the 26 bighas and obtained 
an order la their favour The representatives ot 
the vendors thereupon brought the present suit 
m the Civil Court for a declaration that they 
were proprietors Held, that, whatever cause ot 
action the plaintiffs might have had before the 
proceedings of 1910, tho Order passed in those 
proceedings gave them a fresh cause of action and 
their suit was not barred by limitation Legge 
v Eambaran Singh, 1 L R 20 AU 35 Alhor 
Khan v Tumban Z L R 31 Alt 9 Sheophtr 
Singh v Deowarmn Singt, 10 AH L X 413, Pur 
shottam v Parmantind Afire No 27 9 of 1908 
and Shnncr v Shorter Tal B A \o 2S3 of 
1997 referred to Allah Jilax f TJurao Husain 
{1914) " L L I*. ‘•S AIL 492 


2, Pre emptum right of 

Knowledge of eale ichen esientiul for the article to 

apply In a suit by an ottidar to enforce his 
right of pre-emption tho right to sno csDnot be 
said to arise unless the plaintiff has the necessary 
knowledge of tho sale Euch a right esn onlv 
be exercised when the ottidar knows first of ell 
that tho property ii sold or attempted to be sold 
to another person and wbat tho terms on which 
It fa proposed to bo sold Without snch knowledge 
he Is not in a position to elect Ztamasami Pallor 
V Chinnan Atari 1 L P 21 Mad 449 and AW 
Tierarcddi v K«m Bapireddi 1 L R 29 Mad 
338 distinguished CAervu ArwAnan v PtaAitu, 
1 L. R 6 Mai 198. Vamderan v Kttsharan, 
l J, P. '9 Mai 309 and Ammott* Jlaji ▼ Kvn- 
hayan Kutti J L Jl IS Mai 4S0, commented 
o lUitsiaxi v Kunmri**! nan 11912) 

I L. K 38 Mai 6, 

» Hypothecation of 

maraVs property— S«Jt to recover money lent It/ 
sole of the hypothecated j^perty-Lim^Sion fi^re 
* plaint iff who ha* lent money on the sceoritv 


bw n Art 8 *l' 32 but by^rt 120 of the Limitation Act 
N^tkoha Baha Goswaxh ^ 

Teoabi ( 191 $) 22 C W N 

— St it for declaration 

liSiliCHSw 

Pj* “ alMb , T rt co 0 sb l «re “Jo S m«ly 

■4'. JSK? 5 

suit in the Civil Court ‘.to !»«• “ that 

t,tle to the plot in fcy hmlU(l0n The 

such sait was t ^non court, whereby 

S!#!?®#*- f ',.1' t “T. 

settlement entry made In tbe y jjaiimnl 

m T i , 

* 1919 * TLouffh attach 


gives the bVaidnOtVet tl 

could have brought * , freah sna greater ,>■ 


eAMTHAWa 

r L E 36 Mad "85 

> declare 

^^oTc^ccdt^I /«•* 


Vbviz «£' ?*_*•') 

Jn ,/ d styrbance of 


Sr-Sw.” Isis A-sns k;; 
;; •Afssssrsins 


of petition— Ltmt 
>n applical Ic to a 
record-of rlehts to 


t« l nCO Vi' Act and « commences wnm 
10 ,h0 .^ date of the final publication and «... 
fto» rVl of the signing of tbe certificate of 
Of thr recotdcf itehte WJ ere 
f *‘ Jh amithe plaintiff added a pi.ver for 
*" rMSMsion without however slhg 
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DIGEST OF C8SE3 


( SW« | 


LIMITATION ACT (IX OF IMS)— roshl 
turbed Or lhre»ter,ed to be disturbed by tha de 
fcoAmt s lull that Ibe Court of first Instance 
was right in trruffnjif the prayer *« one lot tie 

duration of pnaaesalon and Art 120 at idled to 
tba in it llu Ail NatU I'aAUSUIK r Mot aba* 

Hasdai (1019) MOWS 883 

8, ». — Ibid that in a 

mbs in contravention of ( DO of the Transfer of 
I roperty Act and purel asc I y mortgagee— brnt 
by mortgagor lor recoir ring property governed 
by Art 120 Ittam Cbanpha Daw v Raj Kiisdsa 
Dalai. SI C W R 229 


LIMITATION ACT <1X OF lW8)-eo*W 

Soaf Pam r AosAroyn I of (/ / It SS All. 22 ’ 
P C ) distinguished Kaktak Simon c IMAoa* 
brron I L R 2 Lab. 220 

Bch. I., Arts. 120. 115 A suit by mu of 

If * CO ifisrrn in a ferry ejzafnat ot hcra A r recovery 
ol their ehare of jirofita i« goyvred bv Art J20 
and not 113 Ktretcv OaVsL Bison e ht'UUV 
Dro Jus 1 Pst. L. J. 69 

Scb L Arts 120, 125- 

See HirtKf Law — Ptruntoxn 


0 ii — . ■ — '■ — ■ — — Horljage — Svbrer 

yoho* — 0»e of (A* Morf/ryres payta? off 'he mart 
yoj' amov’d— -Cwyntut eventing o ihnrm ■« fatovr 
of the end lor — Ctedilar eot tnldlnl to self the 
properly void dfelaratory d'etre •tanned— Linda 
(■on In 1887 a mortgage of tba plaint property 
was executed in farour of four 1 rot he re On Oo 
Z?n<] August ) W1 i) o plaintiff top of tbr mort- 
gagee* advanced a aum uf money to enatlo Ilia 
mortgagor to pay mhat warn required to make the 
left payment on account ot I to mortgage of JSS? 
cn the understanding ilurt a further mortgage 
would lio ciecuted bv tho mortgagor in (aruur 
of tba plaintiff Tba mortgage aaa executed but 
It proved imlfoctuaHor want of proper atteita 
twin Tho tilaintilf therefore, brought a auit In 
Wit for aaio of the m< rt gaged nrojierty oo tba 
(round that the payment made by him in 1001 
crested a et argo on the property to tho extent 
of tho money advanced held that tho payment 
made in ItiUl, enabled the plaintiff to establish 
his right to a charge on the junperty but mero 
payment would not give tho jlaintitf any right 
t gainst the property either to go into possession 
or sell it, he waa bound to ask for a declaratory 
dec mo tl *t a charge was created Uforo tho Court 
eonld have jurisdiction over the ) roperty Held 
further that the plamtlfTsrUiro to pet a dor Ur* 
toiy decree was governed ly Art 1*0 of the 
Limitation Act and was, therefore barred as not 
having been brought airhin «|v years from the 
data of payment in 1801 Hull” v /fiee 1910 


Ver niter t ft w a drrtarohon In teepee! of a mortgage. 
rnmfs by u //isrfa tndotc vAn fa* a davqhter tinny 
— eehetket 1 asd ” i a art 123 loeltide* a house. 
On 24th Janoaty 100R Huetnmmol AD, widow 
»f O R mortgaged a house to one U C On 
i*th Augnat 1910. the plaintiff* collaterals of 
O JL, sued for a declaration that the mortfspe 
should net affect their levymonery rights line 
ismmntA D bad a daughter living who sdmittedly 
was entitled to nossessioD oo her mother a death, 
though with limited interval llrld, that tho suit 
U governed I y art 120 (aci not hy art. JJ3) 
af tie ijmtUUon Art, and ( hs t the el tel tag point 
of bmltatim is the date of the mortgage l tmmma 
y Oopolulamyva (/ L It 41 Had CSJ (F U ) 
and rafieps ril'd fa A5Wtnn,i a Itmilalton Jet 
tnd Edition, j mgs 191, referred to A&isnsA 
Chandra v Jfsysmdar (3 Cut II A 23) end 
Goeendn Pd/an y Thayanmal (II Hod J VO) 
distuignlslrd SinUr that •‘laud’ in art 125 
includca a bouse and ita tile Volya Van y Sfer 
Singh (J /arfinn Case* J/.*) bant Ham y Cargo 
Vam (32 1‘ ft IMf) and J/asmenuot Haiti y 
Sand” Riayh f I03r I 1 It J p/2) referred to Pee 
Koj r Sin from (70 P ft 1911), dial inguisied 
box* j Krson r Inm Chabd 




( £657 ) 


DIGEST OF CASES 


( £638 ) 


LIMITATION ACT (IX OF 1908)-«»f<* 

Sch I, Arts 120, 132, 141 and 144 

— eon 51 , 

—land acgvttitron Act (I of 1894) A claim for 
tie proceeds of what ni once immoveable property 
Imt wHich has been substituted for moveable pro 
pcrty fg not a claim for immoveable property or 
any mtcreat therein or any benefit arising out of 
land Where, therefore, certain property was 
compulsorily acquired under the Land Acquisition 
Act, I89t, and tho plaintiff sued the vendor for 
the value of the property eo acquired, Add, that 
the period of limitation for the suit was 6 not 
12 yrant Par Padua. Kisbk> Rai r Is atbAtav 

JUtJ 3 Pat L. J 622. 

—Eib I, Ar{» UO, MC— 

Ba Art, 62 I L ft 33 A1J 7C8 

Hypothecation 

decree — mci ealle property — ifoecalle jreferiy ton 
terted into imtnoctable properly — Snlehtnled tea nfy 
—dleyrtgaget purchanng part of fie wertgagtd fro 
perly— Merger A hypothec alien decree ia iro» 
a Wo property and a mortgage thereof » cte of rrov 
able property which ia governed by Alt HO, Sch I 
to tho Indian Limitation Act Pat where trowal'e 
property has treeme contacted into ntnoxab'e 
property, the mortgagee lectirte cntitVd to tic 
substituted aecunty and aleo to the larger pened 
of limitation presented by Art 132 of tie Bret 
Schedule to the said Act It dots cot neccrtanl) 
follow that trfjiuT a pencil in tho pwitltfc of a 
mortgagee purchases a portion of tic mortgaged 
property the mortgage thereby hetcroei fro lav to 
extinguished Everythin)! depends upon tie trims 
of the eale, aid unless it 1» stipulated that the 
mortgage 1* to he extinguished or units* there 
are circumstance* from which an intention to 
exttngufih the mortgage in who c or part may he 
referred, it cannot he held that tie mortgage 
merge* in tie lurchare Gave 31 al turned v 
hinicas Ah Khan, l L It 28 Cale 66 Jiiean tli 
Beg v I Sata Slat, J l It 9 All IIS. referred to 
Jamva I>ei e Lala Rah ( 1010) 

r L R 29 AU 74 

Sch I, Aria ISO, 1S4, l«f— 

Sreilcrr Lt.1 41 Mad 124 

Limited o" for ml ty 

one of eevtral mtjatmrt of a Rkaertah (or rtrortry 
of fomt ponies tion of n r It belonging to Int Klnuluh, 
•rrangfnl/j alienated ley ant of he eo tnejairare 
Held, that the limitation for a suit bj one of 
several tnxjencarr of a XiantaS to rexaier joint 
poHiesrion of a aita belonging to the XiarloA 
wrongfully mortgaged with [«>».-r»-lcn by one of 
hia eo inujatearn la 1 5 year* under eltler ait. 134 
crart 144 of tho Lindt alien Art tumble that 
a *nit by a worshipper <4 a rel gien* Inslitutirn 
lor declaration that an ahrnat,on by the trustre 
thereof i» void and t) at the at rhee ts ejretcd f* 
governed It ait 12" Ana JY*» t reran f?.im 
(2 I‘ f 120 1) referred to, did tf»t a suit 
trought by the at rcearur of a trustre of such an 
lost tut (on agsinit the a (rente of trust psopettr 
for value, to recover the property for ami tti behalf 
of tho trust 1* pote/rej be art |3l and the **r 
taisuso f»o t» net the date *Pen the atecraror 
*kw cd* to the tf>cr, 1 t>» f be date C4 the eJ rx» 
ticn. Ha* Gian Dan r RatJn Dan <1*7 F. F 


LIMITATION ACT (IX OF 1908)-roa(rf 

Sch. I, Art* 120, 134, 144 — contd 

1998) (F B.), Sajedur Raja v Goar Mohan Dae 
{l L R 21 Calc 418), Isogun BaHriehnaihet v 
Hoji Rumen [I L R 27 bom 600) referred to 
Sdadx r Aimes R abasias 

L L R 1 Lah. 86 

Sch L Arts 120, 142— Dupwie* 

meet" and ' ducortlineante cf poe&stton," meaning 
of — S Ult io determine ng.hlr of earlier lo order under 
e. 146 , Criminal Procedure Code period of Imita 
lion for— Suit, if fit* ofitinii llagutrati — Mugte 
Dale a elate Sc/der—Drcforolory evil againet Mini 
cfatmani— ronlixutaj trronj Tlie defendants at 
tempted to interfere with the plaintiff a possession 
of the disputed property and a t teach of tho 
prare let- wrung imminent proceedings under 
s 1 6, Criminal Piece dure Cede, veto instituted 
and resulted in »n older of attachment under 
s HC, Criminal Piocedme Cede The plaintiff 
sued for drclaraticn of hi* title ard for recovciy 
of posters <n 1’eld that though deprived of 

E ossessicn the plaintiff vis rot disicrtrmd cr 
sd ditccntmt-cd jestess'en within the mrsnirg 
of Art 142 of the Lmutaticn Act Meaning ol 
"dispossess cn' srd duccntirrtrce of jesses 
•icn 1 ex) 'aired That «a tleto was to canto of 
acticn sgainst the Magistrate, tie tuit cculd lo 
brought cnly agsiret the drfirdants Cuvcrxi x 
Git idiot i 1 b P SO AH 120, dissented from 
Taja cf Panto agin v Jialojoh 1 L. R 26 Had. 
410 fol'cwcd cn thia point Klcgirdra Aurora v 
llaiat gin, I L R 17 Cale Sli, 819 *nd Pena 
Snotty v Mvtlu Suomy, I t P SO Mad IS, 
lefeticd to That plaintiff ltvng p towel his 
tit'e tie suit n ust l« treated laaml ret drcfaia 
ticn of tit e i rder * 42 of the Spec Ec 1 e cf Art 
Tfcat it was a cate of ccnfirurg « rerg rdtpen 
dint of centred and eti sequent 1y uru’er * .3 
of tie Lmutaticn Act a firsh frreeJ of 1/ttilaficn 
tnder Art 110 trgan to ion at eveiy moment 
of fir time lie wrong continocd Lr.ntmning 
Wiong ’ defined bajen cf Irflla/offiri X halo 
fah, J L r 26 Mod 410 dissruted from Mala 
Wore/ ▼ Aldul llantid, 1 C l J 73 Binda V 
Aowaai la, I I. R 13 AH 126 Ananda x Pry 
yairoo, 1 L.R 15 Mad 492, and Jugal Kit lore x 
Lalthman Dan, I B R S3 Don 659, referred to 
l!BOJt»P8A AtSBORt ROT CltQtJDBCBT r Gito 
resi Rat (1013) 20 C W K 481 

Sch L Art* 120. 142. 144- 

Set 'Vstsrmso Palatal 

I L. R. 41 Mad. 549 
Sch I. Art* 12Q,m-Landlardaad 

(/float — Tinas I buddmg an the land adjacent fe> the 
landlord' e loner— Slainone ef the tenant' e home 
tupforled by 4 pillar on 111 fafleCareT * land— I mju *c- 
Don 0 re wore tie etirnnse—T rtnpeinn — Advene 

(eucuuii — Licenne In tho year IW3, tho 4e 
fredant whllo a tenant of the hom* of which tho 

a h-tlff had talen a poinunrot le*»o in 1WB tullt 
own house on the •dioining l*nd and rut up a 
ttaiiews* aupjiOKrel l T » P^lUr Tie pdafntlff ion 
troded that tho land on which the pillar reared 
belonged to him and that tho pillar wax put up ly 
hla ptedrecasor Inditle nine vrari la- fore and. in 
(01. he (del tho dcfowtlif ta pvilt down 
tfce atAire*"' but tbo latter having rrtusod GWd 
a amt on Joly SI, 1913, praying lore mnedn 
toiy injunct loo directing tho detrndact to retcov* 
Jio TJ» h-pboro)to»te Jnd/o LohaA that 

tb* land under tho italic*** hclocgvd to tt» plaint. 


TOU If 



DIGEST OF CASES. 
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1 Aft, I00*> II id, 10 nrJis ronllnnr Jo lire if lenanla-ln 

l>*ntJ under Aft 120 pi common *l(!,out clmJ ng tb» citale of ft dcr<*»o) 


LIMITATION ACT (IX OF 1603V-«»fl 

Seh L Arti ISO, 

Iff tut dUmUKtl il« rJ.Wia ■ mil Ml the ground 
ti«t If* pf!l*r txl*M Ml tbs land let nwrtrm 
Yt-au The Aaairtar.V Judge hrtd th»t »« ll« plot 
belonged to 0 o jJalntlfl bs *** nluW lo grt the 
italic*** leroovtj. On appeal la lbs High Cbort 
it va» contended that the »Ulrr»#e «»• *t*ndmg 
on the It tul eitl rr ly tbs Uterus o( tb® plaint IB * 
prodcceaaor in title or adrmrly to Item, tut in sny 
rami the plalnlin » ml w** Um4 onder Ai‘ 
or 111 ol tho Limitation 

Iho plaintiff** mlt »u l - 

the Limitation Art, 1008 >• il »*• not Inmgbt 
within *1* y ran (to In I M3 »lm> tl » llrenaw to 
oonatruct tho ilalrrai* could have leeo granted 
(u) That the flftiatid a claim waa »t*o barred ty 
adrcr** jrwtcrckm a> tbs lower Court* baring 
found that lb* atalrr*** waafpot op nineteen yrara 
1«<PI» anlt the prrauroptlfn **» that Irom that 
•U<» Iho defendant a poaaeoafc* «*• ad ton* 
LU Kintaiu t StiTT»ra*»» lUracuasn 
1LS U Eons 333 

Sel u I. A rtf 121 ta 144- 

At« Bit* roa Amin or Pitnci 

1 L. R. « Cftle. 779 
I U K. 41 Cftle tit 
Srb. X Arl*. 121 »nfl 142- 


UsnTATIOS ACT (IX OF l 803 >-re* i 

Sch 2, Artf 123 Ui-coni 

il lb* limitation Art, as tbs plaintiff** m't »»« 
In term* ft auil lo bat* partitioned property which 
Iba two jcrwn* were bob! ng *a tenant* ln-cora* 

mm. Rauasoowoft * RisiaiuTA (IKo) 

Z. L. R- 41 Bom M3 

— A K-lAomrAlW rfyiaj Itl 

tritotr— Fihl* »*dirLM_//<( r * WJ**g a* OwoaU 
(n^owwia— Suit by « Arir to motr r Aw slart— 
Aimro iwmnin Ifhm B rnilrtt ol ft 


Haft 


ancestor lirdtetwn will not tutr from 11* 

hi* dr nth and ft an t for a dirtrif atltr than cl tbs 
drcnwil a ratal* will not !• forr-roed bv Alt 123 
l«it by Ait HI ol tU Umtt a Dm Art. Ml 
AeJheyow* v phrhayi (IB'Vt it Horn BIS, 
followed JVrsrr* Riftsrnt* » I!p LxftaO (1920) 
ILR.U Bom. M9 

Art 184 - 


poeaeaalon brought with 12 year* 
cm which thaOollrrtor jars aytnWical piwaraalon 
lo Iba purchaser it wit) in tlm» coming under Art. 
142 not 121 Mourn OBahmaJiib » rsyitit- 
u,l Daft I L. It 44 Cftle 412 

Sch- L Art*. 121 142. 144 —la » 

suit for Kbat poaamjm and eirwn* proft* of land 
porcbaaod by flalnliffa at ft aalo for amars of Got 


r« Lnttranow, e- (23 ) 

UB 41 Cftle. 8(4 
ftr Rruotora Eitofunr 

3 Pit U 327 

Akr.l la SltUU* to— 

tltlHlrd Bvlpa tJ a UmfU a ad gi tyoerr fir* — 

. AMntr troaa/rr by tkt *>o*l */ HU lmaO«,l.p ««f 
Kmjlt prpprrtira to 4'tndantt fwrif<rrator— lfr<l 
m the (tats „j m j mtt /» mr WnJicJwy ywnrd on 


time and that tbpir occupation waa la tb« natal* rroforlits ol 
cl anlnramlraoco and plalnURa wrro not antitied " 1 - - - 

lo a to Id line. Jldd, tl at tha Inlrreat nbwh 
drlrodanlft acqalnd waa an lnrambranc* wilbla 
Art 12) and tbs mlt waa barred, Pitiusrt 
brwi Deyr » 4y*y»p«i Knit Drrr 

l L. IL 43 Cftle 7“9 

Sch L Art 123— 

See Iciiiui Law 

I LB (I Cftle C79 
Stt rrstneafty Lzcanr 

I L. R. 41 Cile rr 
Su Will, eowararen in or 

I L. It 43 Bam 845 
Srh. L Arts. 123. 144— 

HalonrJan taw Joint 

(^roYCrt a— 7'n'rcrfv derotnwg os ana* oa f,j l}rr’ < 
death — Ont of lAt tom acffiag tu «*nr» to a third 
perron— Sail for partition— Froprr/y held by torn 

Unord (*rfiu?t» W« o her from joint properly Two 
mehomedan brother* JK and 0 aaetrrdcd to their 
lather a property according to Mabomidan law 
O moitgagni hi* abare lo the property to the 
plaintifla and earn to a!]* *ol 1 Ite equity ol irdernp- 
tian to them The plaintlCe aacd to rocorer poeaut- 
aioo of Ca absre by pertillon. The tnal Court 
— ' — 1 ■* - -.a titoe-bfttird under Art 113 


larcrrdiwy otoal — S 2 (i) ef hmitaiicn Art, d»/aL 
lies of ‘ ftaio t\£’ <». Areoptlng to tb* ccatoinary 
law el nalabar • otanom la diwrmdibla from one 
ala.l to aootber In a p*coll»r line ol *uco**f!on- 
A atilt bv a e<a*4 to treovar ft herodiUiy o!T.t* ol 
t males Of ft templs and Jt* pr’ferticw arise ), cl to 
tb* rfoaofm U towroed by Art Itl of lb* Limlla 
tloo Act and advens poearaalon lot over tbs 
lUtaloiy prrlo.1 of Ilia cCVa of Inulee and the 

.. • lrv>t „ ,pla,t » prim ttnnl ia 

by lbs tncrtwaor to treovrr tbs 
tame Though lb* toccrwaor rrti Us Dlls not 
ly any act of hit pirdecssaor lot by acefraann 
aorotdmg to the law of Ihs land, to drivn 1. Is 
right to toe onlr from or through fall prfleorwaor 
wilbln a 2 cl (i) of the IJmitailen AcL Gaeaa 
oio<bandn Pandora Gannodhl r letu pandoran, 
I L. I 23 Bad SI 7, tSI applied Part os 
I*LCH*T r IUiu» V>f| (till") 

1 L. IL 41 ll*d f 

Scl I Artf 124, 140— 

S* IntiraTio* (18JL.B 411 A. £67 

Sch 1 Artf 124. 141— 

Am *. IS L L. Il 38 AIL 636 

Scb I. Art. 123— 

Art » 6 I LB. as VxS., K0 

Art Akt 120 l 1 R 41 AIL 4S2 
Util that although 
ineranay he ft b*r(o 




leg* id ng an alienation 

halaootn liifedlowartonliiilnulationliaa ej pi mi 
In reaped o| all the n carol roreri loner* brlors 
bringing hi* auit htraw** lljuancn « Biudka 
na’r ^ L L. R 37 AIL 185 
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DIGEST OF CASES. 


XUMTATION ACT (IX OF lOOSJ-ecr.hf 
— Sch. I, Art 125 -eonil 

future rtvertumra— SepreMHahvt character) of the 
evil A smt by a reversioner to set aside an 
alienation by a Hindu widow is a representative 
auit on behalf of all her revereioneis, then eiist 
Inn or thereafter to be bom, and all of them have 
but a single cause of action, which anscs on the 
date of the alienation Hence, If by faijcg to 
cue within twelve years, allowed by Art 1-0 M 
the Limitation Act (IX of 1908), the enstreg 
reversioners become barred by limitation, rever 
winners thereafter bom are equally barred. Wn- 
iataxaratrana Pitta* v Sutbammal, I L r 33 
Had 406, JanaU Ammal v barayanasvam* Asycr, 

T i r 30 Had. 7 34. followed Covsnda Pulat v 
Thayammnl, I L R. 2S Had 57, Teerayya r 
LJanZmma, I L. R 36 Had 570 harayana v 
Rama. J L T 3S Had 396, and Icnlata Row ▼ 
Tuljaram Row, (I9f7) Hod W A 30, overruled 
Semite A decision one way or other, in a suit 
bv one of them binds all of them Per SzsnaciM 
Atta*. J Semite That Art 125, does not apply 
to versons not bom at the date of the alienation 
but that the right to declaratory relief of this 
nature is only conferred on reraons alrve at the 
date of the alienation. VaaaiiMi t Gorrt^ 
»i9*TT* (10181 • L L. R «■ Mad. 659 


- Sch I, Ait 126 


LIMITATION ACT (IX OF 1908) ccitM. 

Sch I, Ait. 127 —contd. 

Apptwabd*<y of the 

Article to Hahomedan—Sud to reenter <to in joint 
tmii, property The following qnesLon was re- 
tted to a Full Bench — ** Whether Art. 127 of 
the Second Schedule of Act XV of 1877 can apply 
to the property of a ilahomcdan (or any other , 
° en noticing a Hmdu), and not having been 
haveWcd as . ■ m‘« the Ihndu 
law of the joint family Rdd (Shah J ai» 
renting) that ft did not Isap AOT» « 

aSuwi<1017) ILE41B0BM8 

Sch. I Art 128 — Execution of decree 

vsS.'ar-'^SwsTS 

to another Court is an app .cation to take a step 

'Bfrr^rz:, ,s r '= 

1— E 35 M 
— Sch L Art 130- 
fra S-nurra* I L R 40 Bom 606 
aee Sana’s jsmsab X h B 45 Bom 894 
Land entered tn record 


Bee FanTvtBSBii 15 C W N 882 

Sch I, Arts 126, 144, 14S-^<de 

of egsutj of redemption by one of tiro mortgagor)— 

tender for more than twelve yean—SaU by the ether, 
eo mortgagor to arwther-Snd by Utter to ' ratem 
MfekartSud more than twelve ! i^jg*J** 
tender took poueemon on rodcmrtwn. whether barred 
The Brat defendant and his 
with possession the suit lands to tie «««®a d * 
tendant in 1692 . in 1897 O told the equity of 
redemption to the third defendant, ^ redeemed 
Tie lands and obtained pcasresjon In 1693 The 
6 A defendant sold his interest in «h» 1»»« “ 
1010 to the plaintiff who Instituted a suit In 191- 

menf Tb» h H roortr.go^'ht^lT.e thwd do- 

hstLi-a. ss s aws. ssjs 

Art. 120. Semite The suit was also barred under 
Art HI Jai Kuhert Joels r Pedlar,*** Joels, 

I L P 33 AU J 33 Rhasn Shamroo r I/aji mjn 
nfkomed. U Rom. £. L 314 followed and 

g-STC A jTn\ v T6yT^rrvoLL 

ndd^Snli^i pool. I I P 20 Had.™. 
er plained. Mmru KIsO 

Carrrr (1918) . I U R. 41 Mad 650 

Sch. L Art. 127— 

Set Ccroa , 

J LR 11 Bo® 18 
Su Litwas . L L. R. 38 Bom. 449 
Set livmreov Act, 1877, Fen IT, A*t»- 
129 awn 1M „ ... 

I L. K 47 Bom. 64 & 51 


ormolu O) UaVt to awiement — f, uU ‘° "”i 

S-J/^*^SWS.'K£S^ 

2 , ?.‘s5sris S5tr»?7l5f« -« 

•n . k 5. puw« i"". 

‘.'KdiSw 11. .ml g~I 

.*»• ... ,1k IN". " 

zr Z7 -■SSeS." •Ta , ;i A”' xs 

r* lJ decree for *»uual of 

LrrSteo4®.<ys3j , sss; , 3 
sars s 

That such . it 

T resun ed ftom the ^ ... jn«uDl4ton be 

for tie lie fends n* ' 'b 

evldenee A wit to »**"» , nJ lb , J« n d 

and ariaea rot of ,‘n-^nntrT. »n J *» *“* ,n * 
revenue eystem ef 11 0 „ ^,^4 or aBlhort*e<l 
which tie Isrellonl I* Acl .Jilin Uo 

to do under the^gjd Ten." ^ ^ ,, r(J 

riewning ol » ;"T . i„ ( (itute such a »u * 

J®' 1 , 1 ? 'Ir ^oW i piird Teostcy Act amhe.!. 
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DIGEST OF CASES 


LIMITATION ACT {IX OP 2M8?— <»*« 

— Sch I, Art 152 — contd 

-of Seh I of fie Limitation Act Jooesdeji 
Nath Slvgh v Mohax Lal Khat (1919) 

23 C W N 951 

6 ■ — . — loan of ja4dy 

charged on land — Suit to recover — Limitation A 
mortgagor borrowed a quantity of paddy from 
the mortgagee {valued in the 'bond at Rs 102) 
agreeing to repay the paddy with Interest at a 
certain date, failing which the mortgagee was to 
he entitled to recover the pnee of the paddy 
with interest by sale of the mortgaged land 
Held, distinguishing Hath Behan Baa v Xunyi 
Bihan Patra Si C L. J 3tS, that Kit 132 of 
the Limitation Act applied to n aoit by the mort- 
gagee to enforce the bomb I vdba Narais Sn»o 
v Uij.iBAii Samanta (1919) 23 C. W_N 949 

? . i ■ — A tuit to recover 

the value of paddy charged upon immoveable 
property fa a salt to enforce payment of money 
charged upon immcjveablo property within the 
meaning of Art 132 of the Xct R**ichakd Bor 
t- IsWABcnAKDRA Glbi Atp others (1920) 

25 C W N 5? 
C ■ - — — — — Limitation — Bond 

payable by instalments— Stipulation empowering 
creditor to sue for ichdtanau.nl on default of payment 
•of interest— Terminus a quo. A mortgage bond 
provided a penod for repayment but also provided 
that if the borrower made default in tho payment 
of any instalment of interest, the creditor could 
sue for the wholo amount duo Held, that limits 
tion, under article 1S2 of the first schedule to the 
Indian Limitation Act, 1908 began to run from 
the date of the first default, that being the date 
when aoeordmg to the terms of the bond the whole 
money became due Mata Tahal \ Bhigwan 
Singh 19 A L J , 490 not followed. Lathi* 
Torsi 1.1 E 43 All 671 

g — ■ — Mortgage— Bond 

payable by instalments — Total amount due exigible 
on default of payment of any instalment — Limitation 
— Terminus a quo In o mortgage bond, dated the 
Slat of February, 1903 it was stipulated that the 
mortgago debt would bo payablo at the end of 
twelve year* It was further stipulated that the 
mortgag its would pay Ra SOOannually inpayment 
mostly of interest, and that if default was made in 
s icb annual payment the mortgagees were to 
have power, without waiting for the expiry of the 
stipulated period to set aside all the stipulations 
embodied in tho document and to bring a suit to 
court to mine the entire principal together with 
interest and costs from tho persons of tho inort 
gsgore sad from tho hypothecated property 
No annual instalment was ever paid The raort 
payees brought a suit on tl elr bond on the 2!»t of 
iebruaty, 1 J17, that Is to say on the last day of 
a period of twelve years from Ihotime that the 
Mortgage money was expressed to be payable 
l hit, that article 132 of the frst sel eduJe to the 
Indian Limitation Act 1909, applied and the 
Suit was ha rred Gagn Hiuv Jhunimnn Lett J l~Jt, 
37 f/i,WS,Wlo»nl PaicHIW tv«i» llwtrt 
1 L. R 43 All 896 

— — — — » Sch I, Art* 1S2. 75 — Mertgsos land 

—lalercrt jmjioUc annually — Principal payable on a 
future date — Principal and interest fo fable imme 
dujtdy cn default — Option to mortgagee la enfant 
payment — Suit of Ur tmht yn'i /rent d‘fan‘1. If 


LIMITATION ACT (IX OF im)—co«/l 

Sch I, Arts 132, 75-eonh? 

tarred — Gift by a Hindis endow of a mortgage bond 
due to her husband — gift, If valid and to what extent 
■ — Sail by tcidow, competency of transferee to eon 
imue — Decree, nature of Suits for money due cn 
hypothecation bonefe, though containing stipola 
lions for payment in instalments, are gov emed by 
Art 132 and not bv Art 75 oi the Limitation Act 
(IX of 190S) and there ia no warrant for import 
mg into the former tho words of the latter article 
A hypothecates is not bound to take advantage of 
a clause in his bond, which in case of default in 
paymenta of interest, enables hiiu (a) to demand 
the principal before its due date and (l) also claim 
A higher rale of Interest from fhe date of default 
llenco a suit restricted to a claim to recover the 
principal and interest at tho original rate, brought 
within twelve years from the date onginaUy fixed 
for payment of tho principal though beyond twelve 
years from tho date of first default in respect of 
interest, is not barred by limitation A rt/alnrvppa 
Goundan v Kwmorasami Gavndau, 1 L I 3' 1 Mad 

21 iitrlur Bad qf Essex IS Eg 290 and Coi error t 
of Magdalen lloepntal v Knotts 6 Ch D 175, 
followed. Peru mat Ayyan r Atagiruan i Ehoga, 
txUhar, I L S 20 Mad 2i5, explained. A f ift by 
a Hindu widow of a mortgage bond executed to 
her in discharge of a debt due to het 1 usband, fa 
valid to the extent of the interest that 1 ad accrued 
due at tho date of the gift and the transferee is 
competent after her death to prefer a second appeal 
in a suit filed by her on the bond aud obtain a 
decree for recovery of interest only due thereon 
Names r Kmrsyi A mu a (1910) 

I L. R. 39 M*d 881 

Seh I, Arts. 132, 144— Limitation 

Mortgage— Suit for sale on a mortgage impJ-mling 
defendants alleged to be in adierm poSHsoon of the 
mortgage property Held that a salt for sale on a 
mortgago ean always be brought nndcr art. 112 
of the first schedule to Iho Indian Limitstlen Act, 
1909, spainst all persona in possession whose pos 
session is subsequent to the dale of Ihe mottgare 
provided that the suit fs brought within twelve 
years from tho time at which the money bees mo 
due Such a suit docs not Income a Suit for 
possession governed bv sit 141 lyeause It may 
I* necessary to implead persons who sre in fo**c» 
slon and claim a title 1 y jiosseselon adverse to tho 
mortgagor Aaron Singh r Baler Ah Khan 
1 L. / 5 All 1, distinguished. London Singh t 
Jnmman,! L. It it AH CIO soil AlmnJar ManJal 
v MaVuin Isd Dry I L Jt 33 Cede 1013 re- 
ferred t ^ IVu Lath t Laraix Has (1914) 


- Sch 1, Art 134- 


Ste Htvoo Law— Excowmitt 

I L. R 33 Calc 826 
I L. R. 40 Kid. 745 


Ate LishtaTiox L L. It 43 C»te 34 
fl e Mrrr— U mu or 

f L. R 38 K*d JS« 
See Uabouxosw Law— Evdowmiat 

L L. JL 47 Dale. MS 

* e ILwOwrpAX Law —Widow 

1 L. R. 43 All 127 

tee Prtletots FxpOWvtrXTV 

3 hf U 327 
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UmTATlON ACT (IX OF lMfl-flwftf 

Set. I, Art. 134-<onf£ 

32?, and Jforyan v London General Omni&u* Cow 
pony, 12 Q B D 201, referred to. Baqas Umab- 
n v, Nathabhai Uiahbah (1911) 

J. 1m R 36 Eon. 143 

i . „ - A either under JUvha 

mtdan nor Hindu Zoic it property conveyed to a 
SMait or 1 /tiluwit on dedication — They ate not 
trustee* i rt Me English sense tut of specif e property 
\s sptetJicoKy entrusted to eucf- u person /or apeei/io 
purposes, he i night ie regarded os trustee xciih regard 
to that property ITAere the head of a Hull pare a per 
mantnt lease of property ichich had been granted for 
the general purposes of the Mutt and no necessity 
for the alienation teas established Held, That Art 
134 of the Limitation Act which is controlled by 
b 10 ol the Act did not Apply to the case as the 
property in question was not property specifically 
‘ conveyed ’ to the Mitatbipathe “in trust ’* 
Also, that the rent reserved m the lease was not 
' valuable consideration ” within the meaning 
of the article Held, farther, that as, according 
to the well settled law of India, a Mohar.t is 
incompetent to create any interest in respect of 
Mott property to endure be) ond bis life the posses 
eioa of the lessee dn} not become adverse within 
the meaning of Art 144 of the Limitation Act 
until he died, and the acceptacco of tent by hia 
successor being properly referable only to a new 
tenancy created by himself, which it was within 
his power to continue during Jus life, the pofsea 
sion of the lessees did not become adverse again 
until bis death The legal position of Jirobsnts, 
fhchofa, sojjadanaihint and mvlvalhs discuired 
Ordinarily epeaking, the tajjadanashm has a larger 
right jb the surplus income than a mutualx, for 
to long as he does not spent it in wicked living or 
in objects wholly alien to hi* office he, like the 
Mobant of a Hindu Mutt, has full power of dta 

S olution over it Air \ rnrA Yi*urta Tiobtba 
wAmoAy, a Alxsami Arran. 

23 C. W. N. 633 

Sch I. Arts. 134, 144— 

See Abt 120 . I L. B 1 lah. 366 

See Adyxms Possession* 

I L R. 39 Mad. 879 
See IUeioiois EvdOwaieci 

I. L. R. 41 Mad. 833 

— Saif far redemption by 

co-mortgagor — Property already redeemed, rt mo rt 
paged and finally sold to second mortgagee — Lamia 
flow — Trues/ r of Property Art (IF of 1882), e 95 
In I860 the father of « family of four eons mort- 
gaged some ol the family property In 1877, after 
the death of the father, one of the sons again mort 
gaged the property and with the money borrowed 
on the second mortgage paid ofl the first mort 

K The second mortgagee or his sou remained 
waession of the property as mortgagee until 
2898, when the second mortgagor sold it to the 
aon of the second mortgagee In 1912, a grandson 
of the original mortgagor sued for redemption of 
the mortgage of 18U) Held that the aort was 
barred by limitation under Art 144 of the first 
schedule to the Indian limitation Act, 1908, 
whatever might havw been the position of the 
member* of tho family (which was not clear) as 
regards jomtness or separation. Art 1S4 docs not 
apply to A person who being Interested ut part of 


LUHTArcoW ACT (IS OF 1008 j— -con ft/ 

Sch. J, Arts. 134, la—con/J 

a mortgage redeem* the whole, such person being 
merely a charge bolder and not a mortgagee 
Ashfag Ahmad r Wtuir Ah, J L. B 14 All. 1 
distinguished. Jai Kishak Joshz r BodhaSavd 
J os hi (1115) . r. L R. 38 AH 133 


after death of daughter of the last mule owner— 
Lands mortgaged wru/ruHuarily by Inal mole 
owner tn 1866 — Sale in 1S00 by mortgagee 
after malt owner's death, during daughter s lifetime 
— Heath of daughter m 1908— Suit in 1914 by 
recersioner against vendee for possession of lands— 
Bar of limitation A Hindu tevemoner instituted 
a suit m 1914 to rerover possession of certain lands 
which baa been U3tifrnctuan]y mortgaged bv the 
last male owner m I860, and had been sold for 
consideration by tLe mortgagee in 1900 after the 
death of thelast male owner and during tte life 
time of fcis daughter who Lad inherited his estates 
and died in 1906 The vendees who were tin 

( lieaded in the suit pleaded, inter aha, the bar of 
mutation Held, that article 134 and not article 
141 of the Indian Limitation Act (IX of lt08) 
applied to the case and that the suit was barred by 
limitation Kesha Naibu i> Pebusami Odatab 
(1921) • • . I. I E. 44 Ms d. Ofil 

Seh I, Arts. 13 4, 344 a c del 4 3—21 or/gage— Hart 
gaget in possession dealing u»( A mertgogid property 
as full cecner — Adieret possession A mortgagee 
in possession, profemng himeelf to be fbe full 
owner and not merely a mortgagee, mortgaged 
the proprrty to a third party, whose heirs, having 
brought a slut on thc-ir mortgago ami obtained a 
j — . — *•. J purchased 


The representatives of tho original mortgagor 
then »ucd for redemption Held , that neither 
article 134 nor article 148 of the first schedule to 
the Indian limitation Act, 1908, applied to the 
amt, but article 144, and the suit wss barred. 
The ultimate purchasers, the defendants, were 
entitled to add to the period of their possession the 
period of possession of tho suction purcbaceis, 
their predecessor* Husains Ahanatn r, Husain 
Khan, l L R ,29 AC , 471, Seeh hutti v Kvnbh t 
Pathummo.J Z,R,40,Had 1040 Amfnuv Roma 
Knghna Sastn I L R , 2 Slad , 226, Chmto v 
jaaii, l. L It, 18 Bom, 51, Akamld A«H> r 
Raman Aambudn, J L Jl ,25 Had , 99, Bhagseen 
Bahai v Bhapwan Din, l L R, 9 All, 97, Sheo 
A all, Singh v JCahipal Smgh, 2 A L J , 234, 
referred to. Balu Ram,n Basle BeSanLal, 3 A 
L J , 424, followed. Hast rrutt n Burnt Saw 
3 L. R. 43 AIL 164 

Sch L Art* 184 and 148 — Hint gage 

— Transfer from mortgage* — Suit for redemption — 
hlortgagors' right of redemption not defeated by riason 
of mortgagee s transfer In 1682 certain land* were 
mortgaged with poase*«ion by the plaintiff* father 
In 1833 tbo mortgagee mortgaged the lands to 
the predecessor m title of tho defendants rrpre* 
sent it. g himaelf aa absolute owner In 1916, ths 
plaintiff having aued for redemption, the defend 
anti contended that the suit was barred under 
Art 134 of tbo Limitation Act, 1903 Held, that 
tho aurt was not l*rred aa on the fact* tho proper 
Article applicable to the ease m Art 143 and 
sot Art. 134 ot Ech. 1 of the limitation Act, 1993, 
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LIMITATION ACT (IX OF im)-ecnld. 
Sch- l Ails. 140. Ul-cmU 

favour of the 1st defendant's father la 1866 
R dunpiicared and was not heard of since 1870 
In 1911 the plaintiff, as the reversioner of 8, sued 
"to recover possession of tho property alienated 
by S The defendants pleaded limitation. The 
first Court decided in plaintiff's favour on the 
pro and that under » 103 of the Indian Evidence 
Art tha Court must presume that it died at the 
time of the suit and therefore the claim was in 
time The lower Appollate Court reversed the 
deerco and dismissed the suit holding that the 
presumption of if s death at the tune of tho suit 
could not bo drawn and that the on a* jvobandt 
which lay heavily on the plaintiff to show when 
R died was not discharged Tho plaintiff having 
appealed! JIM, that it lay on the plaintiff to 
show affirmatively that he had brought his suit 
within twelve years from tho actual death of Jl 
Nepean v Deo d Knight, 2 if and TV SOI, followed. 
Art. 141 of tho Limitation Act ts merely an citen 
eion of Art 140, with special reference to persons 
succeeding to an estate as reversioners upon tho 
Cessation of tho peculiar estate of a Hindu widow 
But tho plaintiffs case under each Article rests 
upon tho same principle The doctrine of non 
adverse possession does not obtain in regard to 
such suits and the plaintiff suing in ejectment 
must prove whether it ho thst he sues as remainder 
man w the English senso or as a reversioner in tho 
Hindu sense, that ho sues within twelve jears of 
tho estate falling into possession, and that onus is 
in no way removed by any presumption which 
can to drawn according to the terms of a. 108 of 
the Evidence Act, 1872 Jayawam JrVAMtao v 
BancsAYDna Nasayas (1915) 

- I. L K 40 Bom. 239 

Sch. 1. Art 141— 

See Art 131 I. L K 45 Bom. 638 
See Hiydu Law— Enbowmzst 

I L. R. 43 Mad e85 
Set JfWBo Law — Jonrr Family- Pro- 
perty I. L. R 47 Calc. 274 

See llivnu Law^-Scccessidx 

1. L B 38 All 117 
Sec Hrcno Law flmow 

I 1, R 43 Mad 855 
Dispossession w life- 
time of full owner — Advene possession against 
incited ototte’r before Limitation Jet of 1871, effect 
of — Thai, and stmtv nave, as eudtnte of title and 
possession. Art 141 only applies to cases where 
it is proved that the last full owner was in posses- 
sion at tho time of his death If he him self was 
dispossessed and time began to run against him, 
tho fact that on his death he wsb succeeded by 
his widow, daughter or mother would not arrest 
tho operation of the law of limitation. Under the 
law as it stood before the Limitation Act of 1871 
came into operation, advereo possession which 
extinguished the title of the female heir also 
extinguished tho title of the revetrioner and once 
the title was extinguished while the Limitation 
Act of 1859 or Reg in of 1793 or Reg II of 1805. 
was in force, it could not be revived by the intro 
duotion of tho Limitation Act of 1871 Horen 
mu Hath Biswas v Ehamsibsissa Kruira 
(1914) . . . 19 C. W N 1280 


LIMITATION ACT (K OP ldOSh-contd. 

Sch l Arts. 141, 142, 144— 

See His no Law — Joist Family. 

I L. R 42 Bom. 69 

— - Sch I, Arts 141, 144 — Alienation by 

a widow — Death of the tridoio — Properly ialen ly 
sumi-uty co widow — On her death property vesting 
»n the daughter as reversionary heir — Suit by dough 
let ’ * son to recover possession — Adverse possession. 
Ctao D died leaving two widows K and Jl and 
daughters 8 and T In 1897 tho senior widow 
K sold the property in suit to defendant No. 1 
In July 1902 A died. Thereupon .R as tho sum 
ring co widow took the property for a widow* 
estate if died on January 17, 1903 On her 
death, the daughters 8 and T inherited tha pro- 
pertv 8 died m 1007 and T m 1911 On January 
13, 1915 Ss son brought a suit to recover posses 
sion ol tho property sold by E Both tho lower 
Courts held that tho suit was barred by limitation 
under Art 144 of the Limitation Act 1908 On 
appeal to tho High Court it was contended that 
ths suit was governed by Art. 141 of the Limita- 
tion Act, 190S, and, if not, w any case, it was 
not barred by adverse possession under Art, 144 
Veld, that Art 141 of the Limitation Act, 1008, 
did not apply as that Article was restricted to 
suits by a plaintiff whoso right and title to sue 
tor possession occurred upon the death of a female 
holding tho limited woman’s estate Tho suit was, 
howover, not tarred under Art 144 of tho Limits 
tion Act, 1908, as no adverse possession began to 
run against the plaintiff until tho death ol R on 
January 17, 1903. Mu-kiujun Mabadeo e ' 

Aiuhta Tckasam (1918) I. L. K. 42 Bom 714 

Art. 142— 

■See Ast 120 20 C. W. N. 481 

See Art 121 . | L R. 44 Calc. 412 
Set Bengal Survey Act 1905 s 41 

6 Pal L. J. 51 
See Hindu Law— Joint Family 

I L. K 38 Mad. 884 
■See Limitation Act, 1908, Art 121 

I. L R 43 Calc 779 
8re rossMstoy 1 Pat L. 3 248 

— — — - Suit for possession— 

De facto possession with defendant*- Burden of 
proof Where the plaintiff alleges possession ol 
land, and it is found that part of the land Is de 
facta m possession of the defendant, the case falls 
under Art J42, and not Art 144, of Sch. U to 
tho Indian Limitation Act (IX of 100S)- LVcry 
suit for possession of immoveable property m “ 
which the plaintiff alleges that be has hod posses 
sion must fall under Art 142 It is only where 
the plaintiff does not allege that ha has ever been 
in possession thst the case will fall under Art 144. 

In tho former class of cases the plaintiff is hound 
to show that the dispossession or discontinuance 
of possession which gives rise to tho starting point 
of limitation was within twelve years of the date 
of the suit Subatfa v Venrafta (1914) 

I L. R 39 Bom. 335 
■ i ■ -I... In eases under Art- 

142 of tho Limitation Act, although tho Plaintiffs 
title is proved , the onus is not upon the 
Defendant to show that the Plaintiff lost his title 
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LTMITATIO’T ACT (IX OF 1903)-*»*f 

Art. 142—cemtd. 

by adverse possession on the part of the Defen- 
dant. RiKB.it Chandra Gaos a v Duroadas 
S isusti 28 C. W. N. 725 

■■ - " Diiconfiouante ” and 

" dispossession " — lime from vhx.\ limitation mi 
"Discontinuance" in Art 142 of the limitation 
Act, 1008, implies abandonment of possession 
followed by the actual poeseasicm of another pep. 
son. " Dispossession ” in tbo same article imptiea 
ouster from possession followed by the possession 
of another person An owner of property must 
he considered in law to be always in possession so 
long as them is no intrusion. JIadan Mohan 
Si :.t,u v Bail Braim Lal 5 Pat L. J. 592 

Ejectment — pJoie.'i^fj 

title prored but neither tide found to be in possession 
tciUm 72 yeart of suit — presumption. A Court can 
draw a prosumphm as to poHauioa from title In 
a suit for ejectment, where tho plaintiff a title is 
established but neither party la found to have been 
In possession within 12 years of tho Institution of 
the amt, and the condition of tho land dosing that 
time is such as to render it unfit for actual enjoy 
ment in the mini way, the plaintiff's posseajioa 
will be preeumed, Isom Lail v Hcssauxat 
Ram Sarat Kura 5 Pat, L J 724 

A suit to reveria or 
modify a CoUoetor’a order nndor a 41 of the Bengal 
Survey Act ia governed by Art 112 MmiiSTU 
I’ahumu Chahan BmrBTKt « Secretary or 
•Stats . 8 Pat L. J. 51 

Art* 142 Mil 114— 

Ste A*t 142 . LL K. 39 Bom. 335 
See Am 14A . 2 Pat L. J. 506 

See Construction or Document 

t L. E. 41 Bom. S 
See Limitation L L. R. 48 Calc. 894 
I. L. R. 44 Calc. 853 


USnTATION ACT (IX OF 1908)— coxti 

Arts, 11? and lU-ewli, 

B : — Held, that the auit was within time as It was 
governed by Art 141 and not by Art 112 of the 
Indian Limitation Act, 1008 , and that B, 
the latter of tho two trespassers, could not be 
allowed to add to the period of her hostile posses- 
sion tho period of possession o! a former trespasser 
C from whom ahe did not derivo title in any way 
Rajiciusdba Balwast V Bn . ah Gasesb (1020) 
I. L. R 45 Bom. 570 

Sch. I, Art. 143- 

Ace Art 32 . 20 C. W. If. 681 

See Aht 113 L L. R. 42 Mad. 590 
See Limitation Act, 1908, a 113 

L L. R. 42 Mad. 890 

. Suit for that posses. 

aloa on breach of covenant of lease — Period of 
(imitation and point of time whence period runs. 
MotiLal Pal LnowonmY r Chandra Komar 
Sen 24 C. W. N. 1084 

Sch. 1, Art. 144- 

Ace a 28 . . I. L. R. 40 AU. 481 

Aee Art l;o . f. L. R. 42 Bom. 333 
See Art 132 . I. L. R. 36 AU. 887 

Set Art 134 28 C. W. S. 638 

Aee Art 111 X. L. R 42 Bom. 714 
Aes Adverse Possession 

tL.R.4i Calc. *25 
Aee Easement Act 1882, as 13 and 47 
I L R 45 Bom. 80 
See Hindu Law Gearhiax 

I. L. It. 38 Mad. 1125 
Aea Hindu Law — Joist Family 

I. L. E. 42 Bom. 69 
See Inajc L L. R. 42 Mad. 673 

Acs Limitation L. R. 48 I A. 2S5 
I L. R. 43 Mad. 244 
L L. R. 44 Mad 883 


See Unsettled Palayam 

I. L R. 41 Mad. 749 

Where a right to catch 

fish ia a benefit derived from tie ownership of 
land upon which the water in which the fish are 
caught collcota, dispossession from that benefit is 
dispossession from uomoreabfe property withut the 
meaning of arts. 142 and 144 of Sch. 1 to the 
Limitation Act, 1008. SitD BaRar Hcsaes e 
Rasi Ran jit Kcee 2 Fat. L. J 289 

non — Jdveree possession of tree pas nr — One tree- 


See Limitation Act. Am 121, I <2, and 
144 . I. L. E. 13 Cate. 776 

See Rrlegious Endowments 

3 Pat. L J. 327 
See Sal* roa Arrears or Revenue 
L L. R. 44 Calc. 48 


Right to take water from awejl — 

Ate Easement Act 1882, es 13 and 47 
L L. R. 45 Bom 80 

- — Amt by more distant 

collaterals for possession — inlhin 12 years of death 
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LIMITATION ACT (IX OP 1908)~«nfJ. 
crndanti having failed the land» revert to plain- 
tidi. lltld, that lli«' suit was not barred by luni 
tation in re*p«t ol A"s share, plaintiffs hsrir.g 
bad no right to *uo for possession until the death 
Of A fa 1914 EunJar v Sohg Pam (!S p p 
mi, P. IS }. referred lo Kell* S>»gh r. Praia 
(IIJ R P 1316), distinguished. Ur Id ol to, that 
the defendant*. coilateraU of the donees, were not 
entitled to claim compensation for tree* planted 
on the land by the donees and that the ordinary 
principle quid 5111 d plantains trio, trio itdil must 
rrera'l IUrxamax c Dasovdoi 

I. L. R. 1 Lab. 210 

■ — - 1 ■ i — 1 — • ■ Adrrrie po/i/jsion, con 

filial ty rf 12 i/tart, whither death of Irctjatttr 
0 perafes at brral in Where the proprietor ol land 
toed a lenortshoMir for recovery 01 poasession of 
land on which the latter h ad encroaebed, IdJ, that 
the proprietor, busing shown tbst ho hid a good 
title to the land prior to 12 year* before the instltu 
lion of the suit ,wm entitled to claim the presump 
(ion that he was In possession at that time and 
that his possession continued till within 12 years 
ot the institution of the auit, and tho suit, there 
fore, was In essence a suit (or declaration of titlo 
and confirmation of possession, and was governed 
by art. 114 of tho Limitation Act, 1908, and noi 
by art. 142 Therefore the tenure holder * plea 
that the encroachment had been begun by his 
father and that the period for which he and his 
father bad been la possession was more than 12 
years prior to the institution ot tho sun, did not 
establish adverse possession for 12 continuous years 
as there was a break in the period on the death 
0/ the father Tho character of tho had cannot 
affect the principle of law which require* that the 
plaintiff should give affirmative evidence of pomes 
»iou within 12 yean in every suit under art 142 
of tho Limitation Act. 1803 JliDVnrosi Zswx. 

PAST COMVAKT, LmrnD , t rsIDSY fiiRDSB 

2 Pat L- J. BOB 

Sch I, Art*. 144 and 148— 

See LdOtstiox I L. R. 41 Mad. 650 
Set JtoBTOaos . 6 Pat. L. J. 680 

Sch. L Arts. 144 aid 149— 

fiee LtsiitstIOV 

I, L. R. 89 Mad 817 

Sch I. Art. 145— 

See Coxtsact Act, a 102 

28 C. W. Jt. 773 

Sch, L Art. 148— 

See Am 134 I. L R. 44 Bom. 014 

See Abt 148 . 26 C. W. N. 123 

See Lqutatkw (51 ) I. L. R- 40 Calc 111 
fire Mortgage 

I L. R. SS Alt 640 
fire Tbakstbe of Peofebtt Act, 1852, 
a 09 .24 C. W. U. 223 

1, - • — ■ Limitation — CT*«- 

fructaory mortgage — Redemption Sight of j mr 
c later of egmly of redemption is part of the mart. 


LIMITATION ACT (K OF 190S}-c<wd 

— Sch. X, Art. 148— coni l 

paged property A purchaser of tho equity of the 
redemption in a part of tho mort gaged property, 
fs entitled to redeem h'» own portion of the pro- 
perty within sixty years of I ho date ol the mort- 
gage* from anothtr person who having purchased 
another portion of tho mortgaged property has 
redeemed tho entire mortgage and is in possession 
of tho entire property lh« limitation appiicabfo 
(o • suit 0/ tnis description is that protided by 
Art J43 of 6ch I lo the Indian Limitation Art 
Ashfag ^Hmed v lrai.r dii. IL.RH All U 
followed. Ja\ AisAan Joeh 1 v Dudhanand Joshi, 
f L. P 31 AH 13$, referred to. Wan Au « 
Air l star (192S; . I L R 40 AU 883 

2. ■- — « — — ■ Persons owning a 

portion of tie eyuily if redemption paying off the 
vide mortgage— Suit by remaining co-sharer to 
redeem — Limitation — Jforfgags and charge — Trans 
ftr of Prooetty Act {IV of ISM), »» 95, ICO— 
Perrons tolirg erclusire possession voder a Court 
sale of the whole, though mferrrt of certain eo sharers 
only sold— Possession, wittier as co share or nelu 
sire Where on 7th Hay 1890 fn execution of a 
decree against two oat of three brothers who had 
mortgaged their property, one A purported to 
purchase the whole property which he redeemed 
on 0th April 1892 by paying off the mortgage, ami 
A or persons claiming through i remained fn sobs 
poasesMou of the property for 19 year* from UMh 
April 1892 when A obtained possession through 
Court, until tho present »ult by an assignee of tn« 
share Of the remaining brother A was brought for 
redemption ot A”# one thud share of tho property 
in tho band of A’s successor in Interest Vela, 
that under a. 03 of the Transfer of Property Act. 

A obtained a charge on the one third share of A, 
which cot being a mortgage. Art 148 of tho Limit 
ation Act did not apply to the suit That suit 
having been brought more than twelve years from 
the date w hen tho charge came into existence and 
more than twelve yearn from the date when A 
obtained exclusive possession was barred by limit 
ation. That in the circumstances, the possession 
of A under a sole of tho whole property was not 
that ol a co -sharer of A and was exclusive of bim 
Ppesa Csasdra Pal 0 Baroda Pbosavsa. 
Bhattacbarjta (1918) . 22 C. W. N. 637 

3. - • Suit for redemp- 

tion of a lekha-muhht mortgage — Limitation — Start 
tng point of field, that a suit for redemption of a 
Llha nulhi mort gs go is governed by art. 148 of 
the limitation Act and the Stirling point of limit- 
ation is the date of the mortgage Jfania v 
J/ussammaf Piarte (39 P P ISC3) and Oahi Jfal 
T Shera (90 P R. 1SSI) referred to — also Patti- 
gan's Customary Law, l III Edition, page 151, and 
Chose s Laic of mortgage, IV Edition, I glume l, 
page 103 Ustinov Lax. c Fan. 

I L, R 1 tah. 80 

Sch. I, Art 149- 

See Ltjirrarwv 

I. L. R. 39 Mad 817 

Sch. I, Art. 152— 

- — ■ — — 1 " - - LrmitaUem— Appeal— 
Junsiiction— Appeal presented to Judge at hit 
pirate house after court hours A memorandum 
of appeal was presented to a District Judge at 
his private house, after court hours on tho l»*t 




DIGEST OF CASES. 


{ SW2 } 


UHITATION ACT (IX OF 1908) — 
Sch I. Art. 184— eo»H. 


W7),* II end Sci II, Art lil.ond (IX of IOOS), 
t Jt and &)• I, Art 161, appltcaiihljr cj — -Apjh 
eolum la *rt at At tz forte decree J-asetd Itjott 
Amtnding At I — Pronncial Sma'J Cavil Covtla Aft 
(XF cj ISS2), t 17— -Dcpostl cj accunty after ajyjh 
nlum — f'etrer a) Court to extend hate — Frond, 
buneledgl ot, onus of proof ns to Smile Where 
HI application to sot atide an tz jarte decree it 
mad* after the Limitation Art of 19CN came Into 
operation although the decree »b» passed lefore it 
came into force, the prov mom of the Act of I90S 
and not those of the Act of 1S77 wocM apple An 
tj- pirlc decree tea a obtained in * Small Ijox Court 
on the 7th August 1903 and on tl e llth December 
1W3# frauda.'cnt entry ititol ttir.rd in the rrccrdi 
of the Court that the decree had been partially 
executed by attachment of moveables On the 
SOth February 1909 the Judgment-debtor first be 
Came nut of the existence of an <x parte decree 
against him On the 15th March he applied before 
another Uuit to hare the tz parte decree let aside 
Subsequently tbe application ••* returned for 
presentation to the Court which paated the deeree 
On the appiicatfun being refiled In tf»l Court it 
waa registered as an ordinary application to *«t 
•lido an rr parte money decree On tie 7th 
August 1909 It eras discovered that the decree *as 
a Small Cause Court decree and »ti order was made 
giving the petitioner time to depos't tie arrouBt 
Of the decree Bnrter ■ 17 of the P’roeJucUJ Small 
Cause Courts Art. The lima haring aubvtjueotly 
teen extended th* amount »»• ultimately de 
poaitrd on the Mlh Aegust t fteU, that in 
tha cirrRmsUnee* wbcU.er tl* Ifmlta’lcn Art 
of ID77 or that of IKS applied Che app-bea lien ••• 
not liable to l*> rejected as lime bamd as uedsr 
a It of the 1 -imitation Art tha judgment deltrr 
mould I* entitled to a deduction of lime ficW the 
15th March to the Tth August »lm be was pose 
tutlnjt another legal pr«»ed'Og in gtod faith | 
also Jn tie tirrwmetaiKe*. lr mutt be deemed to 
knew Cut leosM aware ft the decree «s a ilofre 
of tha Sma’I c.s« Ci*n «» «l* 7ih August 1MO 
That rsfsidej tbe sj-j-I satires at Uti’j been 
filed on th» 7ih August IfO no gwitics a* to 
the dejnwit brteg made Out tf tie • at present*.) 
be a 17 cl the Frer, [octal Foisll Csuee bowls 
Art allies, Tl* fftressiena tl a 17 of the Froslc* 
*rtf Small Cause ( mils Aft are trjsrditr-fy atrrs 
an apjl atW trnder that tret ion ia filed w tbe-at 
•eeursfyj but wtero the arrarftr hr deported 
• ft bin tl* t M» aCo**d by la* let the ajpSstir*, 
»b* *fpj Mot t»* • r-fht to k*r* his •j-pL-eartoei 
heard «« tla Keen Is Wl-ei* an am brats- -n t» 
wads by a party on the alVgatwas lial an ertry 
In * j» £.4*1 reeved U franJaleot lb*ra U setWa 
10 (ernst the •pjwj.atb'a be sg sr'oUlsoi with 
vsl a fftjtiij U'd II* truth of (is 

•tb-f* 1 ***. «.***/, V Jv-i I'rJ l A *»« * 

Af«-fa 1 t t- ft » Celt trr a * **d 

4 site? tWsss a fraud has teen sot* iiol ly 
a jere« sis has •bta’nast |e»*«s Ikeest-e tls 
party rfcVaad-** *w* (**»« ska sgtle-aUs* tf lie 
•** r*saad of t«a tat a*. te.te 
If k* Ha tW that Us te,w*4 oeyfasait Ivi 
«l»»r **4 ■W«s , » IsevV-ls tf l*-» Ur*a s.-oss it 
ttj.* «1» h»f *1 • ’'** b“ "»»« Ie«* oa3 

s* be bsafU **tS «**<» •»«’«“» d le»l 

4a.fr assist) !• *■* •t**' 1 " °* fdm 


U5HTATI0S ACT (DC OF 1903)-«>»fJ 
Sch. t Art lei-ronell 

Hoy x Turret, J L ft 17 St l, foL'o*ed 

Limitation Act (XI of BasrsmSlb JfavPit. r iovarit* Jtaxiut 

15 C. W. N 102 


an tz parte decree poised trim Art .No .Tl o/ l<f 
trot in foe re — Eimifafion Tfc r'aintiff nbtairtd 
an a paefr detree on tbe 29tb of Notroltr Itff 
uhreh trss made absolute on the Hth cl AogC‘t 
1907 Tie jroclsmsUc n of ssle sit brought t( 
the Villspe cn lb* 19tb of IVrerof <r, 1S17 The 
defendart on the 9th of Jaruirv, 1913 aprl *d 
to have tbe rr parte drvrre set aside Tie p)a y 
tiff contended that the dtlerdiot tad ire * 
ledge of the decree prior to 1910 and. tlexefxe 
her sj pi ratten ast larred be Art 164 cf tie 
Imtan Uroitation Art of 1903 Tbe drfccdsrt 
contecdrd tbst Art 1(14 of tin IimKat cn Act 
of 1S*7 applvd lo her case fhU, Hat He 
defendant ■ apj hearten «as t-arrrd Lx Art 1C4 
of Act IX ol Hi S Hope J/tffs l.tmhd x \ itlat 
iae Feanpeoedae Id Jem. I L T lit?, rtlttud to 
Ju Dial r foj.nl lUansn (1915) 

I L. B. 37 AU 597 

— — Art*. J64 and Ifil—Fr parte irtett 

eettny elide ef— Defendant deed after decree*- Fir 
tutor not Irougtt o« tie reeoid — Frmhje, «pyf ra 
lion If, to Oft and! ez porta iimt—Apfliesitien 
sands s*orr t »aa tltrfy dope alter detree— Ctttf 
rrceedvet Cede (l el ISO t), a //» N\»et* a 
decree *tl pasted ex jarfr arairit • drfrrdatt 
•to di»<l tc’tn daya after tie drerre, ard an 
app' ration trv ret it aside »at leado It tfe e*e 
eutot of tie dreratsd drfrtttlanl t)«n thin tllrte 
daya after the parting cl the decree JfrlJ, flat 
Art |64 and mi Ait 191 of the Lfiuitatlcn Act 
(JX of lir«) r bed to He rare and list tie 
aTphrati-n »a tain l On He In* rristnr 
tK« of Art. Ini <f th* Uiuiiatico Act read •i>h 
a JtO cf tbe Code of Civil 1 reecdrra (Ait \ cf 
I PC') tl* *rtd “dcftedsEl • In He s.kl Art IH 
in •rje «eco*li to irJnatc iL* c«ti(i» et t{* 
ottgiral defendant thcrvih the rjiiettr may rca 
las* lee» lms;li cn tl» rpcird air# |>o a/y s 
tatien *ss made t a»cjx frosi Ay * Mb 
Aar,,* it,ln,,e. / Is F tS l ale JJ. refmed 
to. itstiriHiiiim » Kinaxxriyat 

(l»Ul • I I- It » tUL 41? 

n.i af** Ot urastt* Ar», 1**1, *» lj*> 
‘’d« . . I. t. B. I l*h lit 

Set r, ArU. 1C3. Ill— 

~~* ■■■— — Celt! F’Crr-Irn (ode 

(190<)> a C-Feetulora .f dr r. ' 


A)pJ,rel im (> /•/[•ol ( f*» life i<c ,,X f, 
*t laumlli J —peetx tut a. sis 
d re X* ««,»». a t ri*J It b, l!,t 

(*# a||Wri* sf a (scy s«l A(l*t t e ted t< 
«d (orxt'rl* send »c tbe . n» 

irJ-lrt la es sss »J »)»> I" l«»r bi«/J j» 
•nice ♦ 47 ot tb» r.ct* «t flnl IV catirt are *« 
iucmI H At 1*1 »f *-t ( to He |» 
lAmhatK* Art F-ieur-er An'*’ • <Ce«l«* /, j, 
T.V«I Inert, f f X II t*f, 11,1 f„ < 

* tjetar* f , T t ( f F ti ir :tj dSw»**i 
tv*», AirrvKil'is l>t4v< trnn peas t (»n j 
i U *! HE All (Jt 

~ ' J 1 -''" 1 ' tfUrdejO, »> J,*,,, 1 * 

r. . 

A.-i.i.s «,* t«»fs I. «. r«, S-— .d -T*- 

reOuw )» ftd/mti tJAc* rr^^e*-, y ’ 



DIGEST OF CASES. 


UMUATlO’l ACT (DC OF 
»_ Sfh E Arti 185. lSl-er"^ 

Ii*tt-U«t!a<«nt for ?n' l '?' u *?7 An }}, 

_i (rfr iji of do Ltmtlalu>’> Arl 

ArL 181. ant not Art 16-% Bch. I of »h» Uni- 
tit Ion Act (IT o! 1904) *or*nrt an app Iction 
mills by * iudcment debtor lot tntonUcn or 
immoraable property dflleercl to lh« <Jr< r « 
hoi let in neroUM proceeding* In fir"* 
h»l been decreed J*r: o , T - 

Pom Flint Pom. A /- A V Lo-I 191. t 

AIM Wj*» I *• ;7 ' ‘ 

I L*R 42 Mad. 783 


UM IT ATI OH ACT (IX OF 1903 }-*>"«• 
- Set. t Arl. 171— 


, JTrfelM 

«% 3^lX.4'”v;«iuI^n« * taM 
Amnu (1919) * ' n *- M,|L 

_______ Sch. A Art 168— 

See A** IS I A B 38 M»1 1078 
See Citot* Naoren T*r**CT Act, IW. 

, ai 1 Fat. L J *33 

flu Cira raoernrunOoo* .1909, a 47. 


Sch. 1. Art. 178— 

Sr* Aaamurtos 4 F»t L. J 391 
fire Drib PnoetDiM Coct. 1909, Few 

Sch 1. Ait 179- 

Sc. Arrxat. ro frier Coesctu 

L L. K. 39 Calc. 785 
St, • 1 2 . I. L. R. 89 Calc. 610 
I L R. 38 AIL 82 

m prWMrf.llff* Appf*^ 


1LP, <5 Bom 1 


utwn for |im« to otlaia tof>„ of decree 

luAponl— Step i—tiJ ol exeralion An application 
fortlmato enable th# apj heart to rbtain eoj lea 
of deerr* and Jh t?men«, mads after preacntlng 
a iarlVut to tieeute a decree I* a atop in aid of 
eircatbn KaaA. r Stcaiajir*. I L It S Hat 
HI. followed Karlut AolA Paoitt r Jwrjann I* 
Horn AN r«rt. / L. K t7 Cm li 7tJ. dl.arnted 
from Hiiidii Nttiiitii a Vitiuuit Km*- 

(1012) L L. R. 88 Bom. 878 

Seh. 1. Art 189-AppI.coi.a* »» 

it* « <*« s 

arl. on After • Coart ul« had teen cooBnned 
withoot oppoaltloa on Sfllh April 1013, an appll 
ration waa made on 3rd January 10l J '* * 

“ ground of fraud, and 1* “ 


- Sch. I. Arts 168, 181— 
it lineal Termer 


lie V 5 1098 


Sc Sate 


xtffftij; w-pSJj£ , arjs «■ 
Kffii'ft. J™ 

On an »I'I ll ‘ r *""" .L„Th” rale of their aharee. 

S®?*ff--tas5aSB5 

p " £’£‘i U i, B.l 3U 

Sch L Art 183— 

S(f B o . I L. R. <5 Bam. fldS 

. ... - ... .., i of at opr* 

Cole, del F of 1979. f HI 

ion for restoration of *n »(>pea 


a iejaall — I mien 


Th„ m8'NoT 

embw’lOW lh« ordae d.»mia..ng tha appeal waa 

^.do on the 27th January 1919 The applicant 


ged that he 


appear 


that t 




> blame lor hia non 


aalte 

on 25th June 1915 at to part of the propartlea 
a old. The auction purcbiarr haring appued on 
17th February 1017 for dehrery of tbo remain 
Inz propertice. on a tefereore to a loll Bench j 

HtU IPtr Atom llannt Orro C J , eanniTa 
Aryan. J . SeanaotM Arran, J , and Benn. J ). 
that the application wat not barred under art ISO 
of the limitation Act at time thould tie rom- 
puted from lh« date of the order d tallowing the 

K itlon to act tilde the tale on tbe ground of 
ad and not from the date of the Bret confirma 
tion Aoi/enM .Vs An. r Pomnt GtogK </SS«) 
I L r 21 Cole 775 (P C ), fol’omrd Ter Ou>- 
»irt.D J — Aa the question referred waa not * w) cn 
tbe eaute ol action trots on the facte of the care * 
bat whether the existing eaute of action became 
■uependrd. tbe anawet It that when emec a caata 
of action hat arisen, It la not auipcndcd by later 
eeenU Per Bauasrra Arran, J . — The eanae of 
action wnt tuapended during the Interrat JIctbO 
Konaxxat Cnrrrr • IUdab Auwar. (1929) 

I. L It 43 BUd. 185 
- Sch X. Arts 180. 183- 


r for 


ippeal had been dun* 
cation ia barred by limlta 


:ral 


imitation 


sisssaFarte---' ..... 
sgfirarairsa^s 

inroked la breac 1 - -* 
tbs limitation A 

fitch (f A J* * 

-Djsia Ibi. o KH “ L E i ui 583 


ire cannot he 
rroYisiont of 
ct.”Om' En'iiaA feiepA r It alii 
S AD 331, P 0 ) diaUnguUhed 

> Ktsan Stsoa 


Su Lnntanor I L. R. 42 Calc. 776 

Sch. 1. Art. 181— 

Set * 19 I LB 13 Mad 62 

Set Anr 164 . I L. R. 38 Mat 412 

See AnT 163 X. L. R. 33 AIL 839 
See A*t 160 11 C. W. K 1098 

Se» Cmt pBOcmrr* Coo* (1908). O 
531. *. 2 j O XXXIV, *n. 4 5. 

I L. R. 39 AIL 632 


DIGEST OF CASES 


UMHATION ACT (IX OF 1938)-c<wiJ 

* Sch I, Ait. 181— con Id 

See Cttxl Procedure CdOE (190S), 
0 XXI, R. 89—92 24 C. w N. 78 

0 XXXIV, b 8 

L L. R. 39 AH. 641 
I L. R. 38 All 21 
I L- R 40 All 203 
25 C W K. 376 
B. « I L K 40 AU 551 


See Execution op Decree 

I LR 35 All 178 
3 Pat L 3 103 
See Lominos 2 L H 42 Calc 294 
See MOBraiQS I L R 37 Calc 796 
See Mortgage decree. 

4 Pat L. 3 213 & 523 
See Restweixo’c 3 Pat L 3 367 

— ■ Filing affdatit to prove 

service of notice under 0 XXI, r 22 of the Civtl 
Procedure Code (Act V of 1008) etep t» aid of 
execution Filing an affidavit to prove wmctoo 
lodgment debtor of notice issued under O XXI, 
r 22 cl the Civil Procedure Code was equivalent, 
in this ease, to applying to the Court to tale a 
step in aid of execution Pbabkbisbsa Das e 
Pbatae CnAjrDBA Dadoi (1017) 

t 21 C W N 423 
Mortgage— Suit for tale 


■ — Application for final decree — Limitation 
application for final decree in a auit for sale on a 
mortgage being an application in the suit and not 
«n application in execution, the feet that ooe 
•ueb application baa been wade within the pre 
aenbed period of limitation doe* not operate to 
■extend the period of limitation in favour of a 
second application, the first having been dn 
tmaned for default Ahmad Khay r Mcssamwat 
Oauba (10171 I L. R 40 All 235 

Execution of decree — 

Limitation — Execution temporarily suspended by on 
tnjMteftO* tVhiUt an application for execution of 
a final decree in a mortgage amt Was pending, a 
■mt was brought for a declaration that the decree 
itself had been obtained by fraud anl on the 0th 
of December 1914 an order staying execution was 
pawed On the 2Cth of April 191o this snit was 
dsnuosed An appeal was filed, but it too waa 
dismissed on the 19th of Apnl, 1917 The next 
apjiication for execution of the mortgage decree 
an made on the 11th of June, 1918 Held, that 
the application wax time barred. Pud far Sing\ v 
Dhnnpal Singh 1 L. P 23 AU. ISO followtd 
Mom ttd-din Khan r Chart 11 Singh 2 A L J , 
275. anil Qumae-vififiis Ahmad v Jaicahir Lai, 
I UR 27 AH. SSI, distinguished Bat-wurr 
Srvan e Drew Fetch I L. R 42 An 564 
■ ■ — - — ■ ■ — Content decree— Inxtal 

tacit* — Application for decree absolute for aafe— 
Aim dal ion — Ci n't Procedure Cede ( Act T of ISOS), 
O XX If F An application for a decree absolute 
for sale of a mortgage charge under the terms ef 
a consent decree which provided for satisfaction 
of the decretal debt bv instalment a. I* an apph 
cation under the Civil Procedure Code (Act \ of 


LIMITATION ACT (IX OF 1B0S>— contf 

Sch. L Ait. 181 — coitfd 

1003), O XXXIV, and is governed by Art. 181, 
Sch I, of the Limitation Act (IX of 1908) Such 
application must be made within 3 years from 
the time the right to apply accrues Datto 
Atmaram v Shassjb DjrrATR.iYJ. (1913) 

I L R 38 Bom 32 

- Limitation — Execution 

of decree , payable by instalments, tctlh option of 
getting possession of land in case of default of pay 
merit-— application for possession more than 3 years 
after first default In 1909, the appellant obtained 
a decree against the respondents for Ps. 370, 
payable by annual instalments of Rs 25 which 
provided that in default of payment of the whole 
or part the judgment debtors would put the decree 
holder in proprietary possession of fi hghas 4 
bistros of lend. la April ID IS the decree-holder 
applied to be put in possession of the land and 
failed to prove that any instalment bad been paid 
under the decree The lower Appellate Court held 
that the claim for possession was time barred more 
than three years having elapsed since the date to 
the first default The decree bolder appealed to 
the High Court Held that it was not intended 
that tbe option givrn to the decree holder of 
obtaining possession of the land on a default 
being made in payment was to be exercised only 
on the occurrence of the first default The decree 
holder was entitled to apply for delivery of posses 
sion on the occurrence of any subsequent default, 
and the present application waa consequently 
within time, under art. 181 of the 1st Schedule 
of the Limitation Act Muhammad Islam v 
Muhammad Ajhsan {l L R 16 AU 237) and 
Shanlear Prasad v Jalpa Prasad (/ L It 16 Alt. 
371) followed Jfuaaammnt Kit pa Dm v Das 
aundhi Ram (8 P R 1917) not followed Har 
G orsr. r Ram RACjrnriL ILLS I ah 156 


182 — Application to 

execute decree — Limitation — Dicrec against property 
of deceased dtltar in the lands of Am broth er r not 
a decree against the estate of the deceased generally 
— Tim* dors not run until broiler grts possets ion 
/of estate Pending tho trial of a suit for money 
against J, J died whereupon the Plaintiff R had 
J 4 brother F substituted on the records in tie 
place of J end got a decree on 27Ui July 1906 
which did not provide that E was to be personally 
liable but declared that tho decretal amount was 
to be realised by the sale of tho property belonging 
to J and left m P’s possession There was no 
decree against tho estate ol J in the possession 
ol any one also All J 1 s property woa at that 
time in the possersion of the w idow of J E brought 
a suit to ncover that property from J, which wea 
decreed by the trial Court on 1 1th Au»ust 1908 1 ut 
the High Court on Appeal (hav ng atayed cxeeu 
tion in the meantime) reversed tl is judgment on 
2nd August 1909 This decision of fie II gh 
Court again having been reverted by the Fnyy 
Council decreeing £* « m t on appeal On 22nd July 
I9H, P applied for execution of tho decree in 
IVceBihcr 1014 Held fhaf the application waa 
not barred by limitation In order to make the 
proTUton of Art 1 82 of tl e seLcdole to the Limiu 
tion Act applicable, the decree sought to bo on 
forced non hare bora in *utb a form ss to render 
tke c 'ftomslanrca of being enforced. 
Sloit Knnar ud dm Absurd y Jawohir Lai 
L P 32 1 A 102 {1805), referred to. That the 





DIGEST OF CASES 


( 2620 ) 


LIMITATION ACT {K OF 1903)— c«"W 

Sch I, Ait. 182— 

See Cirri, Fkocbdcbb Coni' {Act V or 
190S), S3. 38 39, 41 and 60, etc 
r L R 37 5fad 231 
I L R 39 Bom 258 
See FxECOTiO't or Decks* 

I L. B. 35 All 4S2 
I. L R 37 All 527 
s <3 3 Pat. L 1 2S5 

Bet Limitation (44) 

I L.R 45 Calc 630 
Set Limitation Act (TV or 1877L Sen 
II, Art 170 I X, R 39 Bom 20 
Sec I. imitation Act, 1908 s 20 

4 Pat. L J SGS 

See Mo.ito.io;; DeCnze 

I. L R. 39 Mad. 544 

1. - " — »■ - — — Suit lor account—. 

Court jet paid month* after date of Judgment- 
Starting point of limitation — Step in end of execu- 
tion lor the puruoso cl Art 182 of the first 
schedule of the Limitation Act, the date on which 
the Court passed its judgment u the * date of the 
decree,’* end the fact that the Court fee required 
to be paid In order to validate the decree (which 
wa* passed in a suit for account) was not put In 
till some months later, did not give a different 
starting point for computing the period of limit* 
tion The payment of the Court fee did not con 
atituto a step in aid of execution within the pro 
visions ot tho Limitation Act Bbajan Beoaby 
Shah* t GnusH Cuaxdba Snana (1917) 

17 C Vi, N 959 

2 — — ■——— —■ Execution of detree 

erf Presidency Small Cause Court— S 48 Ltnl 
Procedure Code (Art V of 1903) not applicable to 
such Court— Transfer to City Cml Court for tie 
cufion of a decree more than 12 years oil — Art 182 
applicable— S 48 applicable to City Civil Court, no 
bar Although a decree may be transferred by tho 
Court which passed it to another Court, for execu 
tton the law of limitation applicable for its execu 
tion is that applicable to the decrees of the former 
Court, i e , of the Court which passed them A 
different rulo will lead to anomalous consequences 
A decree of the Presidency Small Cause Court 
(Madras) passed in 1836 was transferred for execu 
tion to the City Civil Court S 48, Civil Procedure 
Code, not being applicable to the Court of Smatl 
Causes * Held, that an application for the execu 
tion prevented to the Cety Crrel Court or Itflff eras 
not barred tho article appl cable to the canse 
being Article 182 of the Limitation Act , that the 
fact that a 48 of tho Civil Procedure Code was 
applicable to tho City Civil Court was immaterial 
Sambaeiva Hvdahar v Ponehanada Pttlei 11 Had 
L- J 441, 1 L JR 31 Had 2d, Tmcomie Dam v 
Delendra Sath itoolexjee, f L 1 IT Calc. 491 and 
J ogemaya Vain v Thackumam Dates, J L E 24 
Calc 413, followed. Her Uighness Evclmahoye v 
Lvltoobhoy HctUchaud, S 11 oo I A 231, not appli 
cable Per Ccriam A transfer of a decree 6y 
the Court which passed it to another Court does 
not mate the decree one passed fey the litter Coart 
Even after transfer the control ot the execution 
ir etili left ra several respect* in the hands of the 
Court which passed tb* decree, eg, recognition 

vol. n. 


LIMITATION ACT (IX OF 1908>— con« 
of assignment, application for execution against 
legal represent* tire, stay of execution, iesvScg 
precepts and certificate of non execution or partial 
execution, etc Sbee Kbjsbjj.s Doss v Alvwbi 
Ammal (1913) . . I L. E 30 Mad 108 

— ... ■ ■ — Part [of a decree 

containing unascertained amount — Execution of 
whole decree three years after ascertainment — A o 
lor — Policy of Limitation Act as lo period of liiatta 
Uon for execution of decrees I"or the purposes of 
limitation regarding execution of a decree, the 
decree must bo taken as a whole and ordinarily 
when a portion of the decree is cot execute Lie 
by rea*on of the fact that the amount due under 
that portion is left to he determined at * future 
time, limitation begins to run as regards execution 
of the whole decree only from the time of a seer 
tainment of the amount left undetermined, even 
though it might have been open to the party to 
have executed the other portiona earlier lloji 
Aihfaq Hussain di La!* Conn Sakai, 13 C L J 
381 , 1 L It 33 All 264, Batrachalan Ayyar v 
) cnlatarama Ayyar, 1 L E 29 Had 46 and 
Kruhnon v ATtfafarufatt, 1 L B 8 Had 131, 
followed Copal Chandra Hanna v Com in Date 
Katay, 1 L It 25 Cate 694 Kruhnatra Chatter 
v Hanyammnl, 1 L B 26 Had SI, Abdul Eofi 
man v Hatdtn Baiba I L E 22 Bern. 60 and 
Court Sahat v Athfal Ilviatn, 1 L E 29 AH 
623 applied Bulramavya Chillier v Alogapja 
Chettiar, I L E SO Had 268, and A tpal Chandra 
Saiooilan v Amirto Z-afl Sadoolhan, 1 L E 26 
Calc 8SS, referred to C Jf A S To 74 of 1913 
(unreported) not followed A decree in a second 
appeal, dated 30th July 1906 waa aa toilows •— 

' Appellant (defendant) do ray reapondent (plain 
tiff) la 04 1 1 4 lor hie costa in this aeeond appeal. 

Its 78 3 7 for his costa in the memorandum of 
objections and alto his costs in the lower Appellate 
Court which will be ascertained and taxed bv tl at 
Court. ’ The cost* in the lower Appellate Court 
were ascertained by that Court on 1st Deeeinlti 
1908 The application for the exeeution of tho 
whole decree was made on 7th August 1909 fe, 
more than three y*ei» after the deeree in se end 
appeal but within there ytm after aacerto mreut 
by the lower Appellate Coml //i« that the *xe 
eution of the decree was not barred JT.» nol cj 
of tho Limitation Act in the ate of execution of 
decrees is to .ay down o e mpie rule and tf treat 
the decree as a whole except when tl e decree 
itself directs that different portions of the relief 
granted are to be rendered by the defendant to 
the decree holder at different times Per CtrsiAW 
Voder Art 2S2, there it only a *m?Je rttriinf 
point, where there h&e been an appeal review cr 
amendment, although it might be open for a de 
cxee holder to apply for the execution of • part 
of the decree before proceedings In appeal review 
or amendment have terminated 1 TOT ANA7ITA 
Aivar v Sbbramabta Pant* (1913) 


- -- — Pethtutun of pre 
petty— Application for execution— Cud Piccichtc 
Code < Act V of 1908}, t 144 An appl cat ten for 
restitution, under a 144 of tie Civil Procedure 
Code, If 03 is an application for execUiro of a 
decree, and is governed by Art 182 of the Irdian 
limitation Act, 1908. Eurpcdifcvdo i Sivyon 
gotida {1917) 41 Bern (26, followed A ivjoiirdlv. 






DIGEST OF CASES. 


ximitation act (ix of ieis>— co^ 

Sch I, Art 182 (2) — conii 

1011 IUU, that under cl (2) of Art* 182 of the 
Limitation Act, limitation ran from the order in 
reYi&on passed by the High Court on 14 th Jane 
1909, which modified the decree of the first Court 
and the application was within time. Gcectada 
Haldar. v Taeit Bhitsah Rat Cjiocdhrt (1915) 
22 C W K 158 

“ A final decree or 

order "—abatement o) appeal— dale from which 
limitation runs — Codr of C*ni Procedure (Art F o/ 
1903). O XXII r r 4 { 3 ) and JI Art 182 (2) 
of the Limitation Act, 190S which provide# that 
Imitation aboil run from the date of the final 
decree or order of the appellate court does not 
apply where the appeal has abated by operation 
of Jaw and not on account of any final decree or 
order of the appellate court, t-g , where the appeal 
abates by reason of non substitution of any of 
the parties but there la no OTder of the appellate 
court declaring the appeal to have abated . — 
Tie ait Krishna Prasad Snan r Rasa Wajih 
Nacais Srvan . . . 5 Pat L. J 731 


■ ■ - — • " Appeal filed in wrong 

Court— Order oj Court returning appeal jar 
presentation to proper Court — * Appellate Court,' 
meaning o/— Time for executing decree, Where a 
Court docides that an appeal has been wrongly 
presented to it and ordcra a retnro of it for pre- 
sentation to the proper Court, auch an order u 
neither •«. final order* of the Appellate Court, 
aor'a withdrawal of the appeal ’within art. J82<2) 
of the Limitation Act * Appellate Court In the 
article means an Appellate Court having furtsdic 
tion to hear tbo appeal. Per Oldheld J, 
(HesiuoirI Atyab, J , doubting) —A mortgagor In 
whoso favour a decree for redemption has been 
passed can execute the decree by sale of the mart 
gaged properties Oovtnda Taragan ▼ l eeran 
(t9ti) I L. It 39 Mod if followed. Abdel 
kaora v SAttrrAvoiA T*ta« (1920) 

1 L. R 43 Mad. 835 


Execution of decree 

— Limitalioii — Appeal — Appeal field though no 
appeal lay — Termmue a guo—Ctril Procedure 
Code, 1939 x 43 Where an appeal has boen filed, 
the twelve years ponod of limitation referred to In 
a -45 of the Code of Civil Prododuro 1909, begins 
to run from the date of tho decree In appeal not 
withstanding that tho decree in appeal may be 
merely a decreo dismissing the appeal on the 
ground that no appposl lice Aksnoy Kumar r 
CAundfr tfuVse, I UR, IS Cal JjO, and Fa-lur 
It thmau v Shah Muhammad Khan, l UR. 33 AH , 
335 referred to Rcr Nabaiv c hit to Prakasii 

I L. R. 43 AU 405 


(Sub-cll 2 and 3 ) — Application for 

rehearing of emt dittnieeal foe default diemwal of— 
lpjwt’ — * if Area tWi hat been appeal"— "It* 
neu>.‘ The word* “ where there ha* been an 
appeal ** In eL (?) of art. 192 of ficb. I to the 
11(0 ration Act 1909, mean where there ha* been 
an appeal against • decree In tbe amt, and do not 
in-lu lo an appeal against an order wade on an 
implication to set ojf-ta that decree- An order 
<1 f missing an application tot rehearing a suit 
wh> h ha* be»n d im-serei tor dc'anit 1* »ot a 
- re now of Judgment ** within the meaning of 
el (T) of art. 192. Kamtrrajs 7 *«*t)»« * Rai 
Bxuru • *»ir*ATAT Ial 3 Pat L- J 119 


UMITATION ACT (IX OF 190S>— co n <i 

- n.. .... — — ■ ■ ■ — Application for at 

certainrrieni of meant profits — Application for ex ecu 
(wa Citsf Procedure Code (XIV of J8S2), * 211, 212 
and 21l An application for ascertainment of 
mesne profits is an application for execution of a 
decree and is governed by Art 182 of the Limits, 
tion Act, 1908 Utlamram v AwAordas (1599) 24 
Pom 149 and Ramana v Calm (1912) 37 Mad 1S5, 
approved. Puran Chani t Toy Padha Sicken 
(1891) 29 Col 132, disapproved Gabcadbab t 
BALWitijiNASoniOBA I L. E 45 Bom. 819 

— Sch I, Art 1S2 cL (S>— 

See t 19 x. L. B 3S Bom 47 


Sit Civn. Procedcb* Code (Act 1 ov 
1908), 83. 37, 38 39, 160 

1 L. R 42 Mad. 821 

Set Extemoy 

1 L R 40 Mad. 1039 
See Gujarat Talced ars Act (Bom 
Act VI o» 1888) s 29 E 

I L. R 43 Bom. 44 
See LnuTATiow Lhlt 46 Calc 22 

1, — ... — . - ■ ■ . — Execution of decree 

— ‘ Step sn aid of execution ’ — Substituted eertaee 
Held, that an application by a decree holder seek 
log to execute his decree for substituted service on 
the judgment debtor is an application to tale 
some step in aid of execution within tho meaning 
of art. 182 (5) of tbe first schedule to the Indian 
limitation Act 1008 /’ifriwt Singh v Tata Singh, 
1 L R 29 AU 301 , referee l to. \MRfi Brei c 
Basabsi Prasad (1914) HR 38 All 439 

2. Execution ot decree 

— Limitation — Step i» *aid el execution — Applied 
tion by decree holder to be put into potsesnon of 
property ptircAaxd by him i» rreevfxm of Am decree. 
Util, that an application by a decree holder to 
be put in possession of property which h* has 
purchased in execution of his decree Is an appU. 
cation to (ate a step fn aid of execution ot the 
decree within tbn meaning of Art 182 (5) ot tha 
first schedule to the Indian Limitation Act, 1903. 
if ell Lai V JfoiunJ Singh 1 UR 19 AIL 477. 
and BAojiroli v Banwati tat, 1 L R. 31 AU, 3*, 
referred to. Babe Pam r PiabI Lal <J9t«) 

I L. R 41 AD 479 

3 - — — — ApTheal on by 

decree holder per chafer for delivery of possession 
if a Hep i* o«d of txteul on Per NiwbocLd, J 
ICcwtva, J , contra) —An application by a decree 
holder to be put in txwscawxi ot proper! v pur 
chased by him at a sale in execution of his drereo 
is an application to the Coort to tako a step In 
aid of execution within the meaning of eh 6 of 
art 181 of the First Schedule of the Um>«»tiM> 
Act Per Ccmivo J All step* In rxrewUoti of 
a decreo Which can save J.rulLl on must be taken 
by the decree- holder a* doere*-WJrr And not M 
auction fur cl aser Awwapa Pimo*»a Srv r 
SoMoacDjsi SlstonA (1910) 23 C W K 220 

4. — — Apfl cot on for 

C xnculiOB of decree by teauiferrs— I njniwtion ay-niut 
trtneftree—Srbeeguent oppheat cm\y presume en- 
titled to t rrcite decree — L‘ action— fltr whither 
eared by petnimt op pi cation An spphcVfan for 
execuiion of a decree mads by a transferee of 
the decree after he has teen restrains d by lo June 
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LIMITATION ACT (EX OF 
that iho first application being made more than 
throe years alter the date of the original decree 
was hotrod hy time, inasmuch as the application 
for final decree and tho order made on that appli 
cation were not in accordance with law Held, 
©Terra! :og the contention, that the first applies 
tion was within time, aa the final decree mado 
by the Court In 1913 was binding on the parties 
until it was act aside Jfunjal Pershad Dichit r 
Onj<t K<X it Lah\n Chowdhry (fSSI) L R S I A 
123 and jDmuipjxi v Dundappa (1919) 41 Bom 
227, referred to Databhai c Bai Ujam (I9'>0) 

I L. R 45 Bom 952 

12 — - ' — — Affixation for 

execution of decree to* Court trfiicJi passed the decree — 
Application mode after Irantfer of decree to ono 
ther Court for execution — ‘ Proper Court’ meaning 
of — CiriJ Procedure Cede (Act XIV of IftSO) ft S n 3 
and 224 — Cirii Procedure Code f Act V cf 190S), 
es 33, 32 and 41 In this appeal tboir Lordships 
of the Judicial Committee held (affirming the deci 
non of the High Court) that an application for 
execution of a decree not having been made to 
the • proper Court” within the meaning of art 
182 of sch 1 of the Limitation Act, 1008, was 
Insufficient to prevent limitation from running 
and that the elocution of tho decree was conse- 
quently barred. Maharajah of BchtSi v Narasa 
raju Peda Sahara BimJihulu, I L R 37 Mod 
231, upheld Maharajah ot Bobboj r Narasa 
raju Bahadur (1016) I L E 39 Mad 640 

13. Held that an 

application made to tho Court passing a decree to 
transfer it for execution to another Court is an 
appl cat on to take a stop in aid of execution 
within the meaning of Art 182 of Sch I of the 
Limitation Act 1808 Todab Mal v Phola Kuw 
was I L R 35 All 389 

14 i ... — — - -Execution of 

decree — Limitation — Application •« accordance 
lot lb Jaw* — Application claiming interest in excess 
of that provided tor by the decree. Meld that a 
mere mistake in calculating interest 0 r even 
deliberately calculating more into rest than is duo 
does not make an application for execution of a 
deoreo one not in accordance with law 1 within 
the moaning of art clo 182 (B) of tho first aehodulo 
to the Indian Limitation Act 1903 If more 
interest than is due is charged, it may be considered 
as mere surplusage and ho struck out Jamil ttl- 
urm Bisi o Mathura Prasad 

I L. R 43 Ail 550 

15. Exec f on of 

decree— Application to take a step mado/ ««eu 
(ion — Application to execute decree against surely 
ava table in respect of a subsequent appl cation to 
erectile against judgment-debtor An application 
asking tho proper court to execute tho entire decree 
by arrest of the person of a surety who has made 
himself liable for tho satisfaction of the decree 
am aim s to asking tho execution court, to take a 
s*op In xid of the execution of tho decree as against 
the principal whose liability tho surety has taken 
upon himself within the meaning bi clause (5) 
of Art- 182 of the first schedule to tho Ind an 
Limitation let, 1903 Muhammad ITatix r 
Muhammad Ibrahim I L R 43 All 152 

Sch L Art 182, da (5) and (6>— 

f iep-fn-aid of execution — Application to transfer the 


LIMIT Arrow ACT (IX OF 190S)—confi 
decree to f the Court of a Native State for execution, 
Aa application mado to a British Indian Court to 
transfer its decrees for execution to the Court of a 
Native State between whom and tho British 
Government there exist* an agreement to execute 
each of her * decrees is a step Jn aid of execution 
within the meaning of Art 182 of the Indian 
Limitation Act, 1908 Jahabday Govikd v, 
Nabaya’. KsisnvAJi (1918) 

I L. R 42 Bom. 420 

Sch I, Ait 183 (0)— 

S't Execciioy or Decree 

3 Pat L J 285 

Interpretation principle 

of — Execution application — Art 182, el (6) — 

Notice, issue of ichethcr, gi xs a froth starting 
pen nt Art 1S2 of (he Limitation Act should 
receive a fair and liberal but not too technical 
a construction, so as to enablo tho decree-holder 
to obtain tho fruits of hia decree Tho issue of 
notice referred to in cL (0) of Art 1S2 of tho Act 
need not bo in rcxpoct of an application made m 
accordance with law Tho words in accordance 
with law 1 found in cl (5) should not be intro 
duced into cl (6) when the Legislature has not 
thought fit to do so Jomna Dut v Eishnath Singh, 

6 All L J 944 ond Dto Aurora Bxngh v Sri 
Dhogml hail, JO J C 41 J, followed A decision 
especially on procedure cannot bo treated as res 
judicata when that procedure itself is changed by 
tho statuto taw \ abadar.ua Mudali t> Mubqa 
bam rtLL« (teioj I L R 39 Mad 923 

- — - — , . - ... — . Execution of dears 

Limitation-Step n aid of execution An applies 
turn for execution of a decree was mado on the 
20th January 1911 The Judgment-debtor put in 
an objection and the Court ordered the parties to 
adduce evidence in support of tho respective 
cases In tho course of these objection proceed 
log* the decree holder on the 25th November 
1911 filed a list of witnesses and intimated to 
tho Court that he waa ready to proceed with hi* 
case Held , that this should bo taken to be an 

application to the Court to taka somo step in 
aid of execution and a subsequent application for 
execution of the decree Sled on the 2*ad August 
1914 was within time Ebojesdra Kishore Boy 
Coowdhcby r Du. Mahmud Sabkae (I0I8J 

22 0 W N 1027 

Execution opposed by 

judgmn t-debtor alleging payment and asking Jar 
certification thereof— P/va successful in fin! Court, 
but mat'd on appeal — Second appeal by judgment- 
debtor — Limitation if nspei ded during pendency of 
second appeal When A doeree-holdcr is obstructed 
by violence or fraud and litigation is necessary to 
got rid of »uch obstruction, the execution is «ns 
pended during such litigation. But the mere pend 
eney of »n appeal from a decision which bas re- 
moved all obstacles from the docreo holder 1 * 
w»y cannot givo him a right to defet execution _ 
until the disposal of such appeal, Ashrofvddxn 
Ahmed v Be pen B'fum itulticl. 1 L, B. 30 Colt 
40 7, 413, and Jfadhab Mam Dan v Lambert 
1 L, R 37 Calc 7SC * t IS C W \ 337, 12 
O L J 323 relied on Labttck Chaydba 
M owuu. v BiuiASi Momdae. (1916) 

* 20 c W N ess 





( 2701 ) 


DIGEST OF OASES 


( 2702 ) 


LIMITATION ACT (IX OF 1008)— contJ 
they provided a hew starting point foe limitation 
and the subsequent Barfcliaata -which were in time 
uid not objected to were not affected by tho bae 
ot limitation Aahibhol VoxtrMat v Dayabhai 
Amvtalh {1916) 40 Hon 504, distinguished. 
Deraiappa v Ihindappa {1919) 44 Bom 227, 
followed FaBbbeumi Axta v Goesstk Hxiaji 
(1020) . . I L R 45 JJom 453 

Sell I, Arts 182, 183— 

See a 0 1 L B 41 Bom 625 

.See Revivor . I I, R 43 Cafe 003 

* Sch I Art 182— 

See Civil 1 'bockdcke Cons, 1003, O 
45, r. 15 1 Fa* L J 385 

See Lntrr*noH I L R 4? Calc 746 
I L R 42 Calc 776 

■— . - JfeBWf of decree of 

Original Buie of the Jhgh Court — Bcvnol of decree 
on notice lo one only of tur> judgment debtors, not 
operating oa revival against the other A renror 
ot a decree of tbe Original Bide of the High Court 
made on an application for execution against one 
only of two judgment-debtors in the case does not 
keep tie decree alive so as to enable the decree- 
holder to execute it against the other judgment 
debtor after twelve years from the date of the 
decreo Melons') v Vkeriaii Naidu (1915) 

U R 38 Mad. 1102 

— — - Application to enforce 

pruy Council order — Heritor, meaning of On 
22nd January, 1915 an application for execution 
of an Order of Her late Majesty in Council, dated 
the 28th November 1809 was made to a Sub 
ordinate Judge to whom the execution proceed 
inga were transferred Held ti at the application 
waa governed by Art 183 of the 1st Schedule of 
the Limitation Act, 1908 according to which an 
apjJ cation to enforce en Order o! the Sovereign 
in Council must bo made within 12 years from tbe 
date on which a preapnt right to enforce the order 
accrued to some person capable of releasing the 
right providing, inter aha , that where tbe Order 
baa been revived, 12 years shall be computed from 
the date of aoch revivor Where on on application 
lor execution notice la issued onder a 216 of the 
Code of Civil Procedure, 1S77 ot a 2J3 of tho 
Code of Civil Procedure, 1882 and the Court baa 
decid'd that the decree is at It capable of execution 
and makes an order for execution there has been 
a revivor within the meaning of the article Where 
an Order in Council is transmitted to a subordt 
nate Court for execution without any notice being 
given to the judgment debtors it would not be a 
revivor of the Order Tmbirbam Deo Nabayas 
B ison v Badei Mhsyr (1916) 

20 C W K 1051 

— — — . Decree of Original— 

Side of High Court against tiro pertain roindy — 
Denver of decree on notice to one only Under r 243 
of Civil Procedure Code {I IV of 1SS»), whether a 
revivor against the. other also On the Original Side 
of the High Court an order of revivor under * 248, 
On) Procedure Code (XIV of 1SS2) of a decree 
against two persona jointly -when made on an 
application for execution against only one of them 
does not keep the decree alive aa agamst the 
other so a a to enab’o the decree-holder to execute 
it against that other judgment-debtor, more than 


LIMITATION ACT (K OF 1808>-co*eM 

twelve yeara from the date of the decree Art 183 
of the Limitation Act (IX of 1908) which is apph 
cable to execution of decree passed on ihe Original 
Side of the High Court differs in thiB respect 
from Art 182 hmsushiris v Oaizjcuba Hatbu 
U 911 ) . . I L. R 40 Mad. 1127 

LIMITATION AMENDMENT ACT (XI OF 
1600) 

See Madras District Mohicipaiotis 
Act (IV or 1884), s 168 

1 L R 38 Mad 456 

See iltnrjClTAI. Cocrrcil. 

I L R 38 Mad 6 

LIMITED COMPANY 

See Perm Lessee 

I L R 42 Calc 1029 
~ awigntuenl of lease to — 

Set Lusoa oa Lease 

I L R 48 Calc 176 

LIMITED GROUND 

See Amah X L R 41 Calc 406 

LINGAYET PANCH-KALAS MARRIAGE 
Nee Vatawbar Josm. 

I 1. R. 40 Bom 112 

LIQUIDATED DAMAGES 

See IsTKBrsT. I L R 42 Calc 652 
LIQUIDATION 

Nee Comparixs Act (VI or 1882), as. 68, 
147 I L. R 40 Bom 134 

See Compart 

I L R 42 Bom 159, 26 4 


LIQUIDATOR 

.... .. — appointment ot — 

See Companies Act (VII or 1913), ss 
207 (n), 203 1 L R 39 All 412 

— charges created by— 

Nee Company I L R 42 Bom 215 

— la possession — 

See Mobtoaqb I L R 30 Calc 810 
— Release ot— 


See Compast I L R 47 Calc 620 

— — registered company — 

Property of the company, resting of— Official Assignee 
— Distribution of proceeds m Court i then governed 
ty Civil Procedure Code (Art V of 190 S)—Jteltast — 
CowfwnMa Art f Y1I of 1013) ss 2 (3), 3 (3), 171, 
215 232 The Liquidator of a registered company 
diflers in tbiB respect from the Official Aeaignee in 
that She property of the company does not rest at 
him. Tb.e distribution of the proceeds which had 
come intp Court before an application was made 
(to the High Court) to pass an order m favour of 
tho liquidator, matt he governed by the provision* 
of the Code of Cml Procedure Ambit a Lai 
KCSDV tr AsrtrKCT. CtrASDBA Da» (1916) 

f L. K 43 Calc. 586 






{ 2705 ) 


DICIEST OF CASES 


( 2708 ) 


LIS FENDENS-co'-cIf? 

to set aside a mortgage made by B to C also a* 
Invalid, the plea of II and C that both the Bale 
anil mortgage were good w&a upheld. Pending the 
amt D bought B a rights in a Court auction In 
a subsequent amt by C to enforce the mortgage 
Hdd, that 17 e purchase was not affected by lu 
pendent as there was no contest between B and 
C In the previous suit as to the validity of the 
mortgage and that D was entitled to plead that 
the mortgage was invalid as having no considera- 
tion Kk»kv<um if Maura (1917; 

LhB 41 Mad 458 


— — - Suit to eet <mde gxjt 

of tmmovalle property — Amendment of plaint — 
Change of description of properly — Amendment vet 
necessarily relating lack to date of tint — hlahome 
dan lata — Ci ft — Circumstances to tchteh a gift he 
comes irreiwoUe In 1908, a Mahomcdian lady 
executed a deed of gift transferring area items 
of houso property to bar daughter in law F In 
February, 1912, the donor instituted a suit for 
revocation of the gift, and summons was served 
upon the defendant in March, 1012 In (he 
plaint it was alleged that the gift bad in fact been 
cancelled us regards items I C and 7 of the pro- 
perty comprised In the deed of gilt as the result 
of a decree in litigation between an heir of the 
donor* a husband and tba donee, and the plaintiff 
sued for cancellation ol the gift m respect of the 
remaining items, including boa 2 snd 6 On the 
16th Of May, 1912 item bo 6 (a house) was aold 
by the donco to T for Ra 1 000 On the 21st of 
May, 1912, the plaintiff ashed for and obtained 
leave to amend her plaint by substituting Item 6 
for item 6 Subsequently to this the defendant 
added a pica to her written statement to the 
effect that item No 0 had been sold by her to T 
on the 18th of May, 1912 Nevertheless no steps 
were taken by the plaintiff to bring T on to the 
record as a dofrndsDt. Jo Ibis suit a decree was 
passed in favour of the plaintiff In 1915, T, the 
vendee of item bo. 6, sood for possession of the 
property sold to her, impleading as defendants the 
original donor and IT, her niece, to whom tho 
house had been transferred by a deed of gift in 
April, 1014 IJrU, tho the pis ml iff ass entitled 
to succeed The claim was not barred by the 
doctrine of lu pendens, inasmuch as an amendment 
of a plaint such as that obtained ly the donor 
la her amt for revocation of the pit made by her, 
would not relate back to the date of the Cling 
of the suit Moreover, according to the Jfsbome. 
don law, tho gift in favour of S bieame irrevocable 
sw llv pjmrsx/joa of tho Vila bp the dance an In roar 
of T IV hi Bawdi rra e Tamyi ISisi (1919) 

I L. R. 41 Ail. 634 


LITIGATION 

protection of— 

Set Gsjlst I L. R 44 Calc. 585 

LOAN 

Set Costract Act, b 74 

I hR 38 Bora 1S4 
Set LnaiATioy Act (IX or 1908), Acts. 
68, 60 I L R 39 Mad 1081 

LOCAL BOARDS ACT (V OF 183 4) 

«. 54, 144 to 147- 

Are Negotiable IysTKCMBins Act (V or 
1881), as. 6 asd 6. 

I LE 43 Mad. 818 

LOCAL BOOKING FORM 

See Railway Commxt 

I L. R 47 Calc 6 

LOCAL CUSTOMS 

See Rah. vat Ricmrr 

I LR 38 Mad. 684 

LOCAL FUND CODE 

r 619- 

Ste Negotiable Isstbcmist* Act (V or 
I SSI) as. 6 AVJ3 6. 

L L. R 43 Mad. 810 

LOCAL GOVERNMENT 

delegation of power to — 

Fra PnAL Conn (Aqt XLV or I860), 

ts. IBS Aim 2C9 

* I L. R 38 Mai 602 

order of. authorising complaint — 

Set Jury, Hierro or t*ial nr 

I L. R 37 Calc 467 

power* of— 

See Brr Laws I L. R. 47 Calc 647 
See Jtrnr, right or trial »t 

I L. JL 37 Calc 487 

rat IS cation by — 

Set Secretary or State. 

I LR 31 Mad. 65 


- — ■ ■ — ■ — ■ Almee made a parly 

to the litigation — Compromise heivem original partus 
If lord the taet of the aha ee, vh/ther landing on the 
alienee An alienee pendente h'e who has been 
added *« a party to the tlligal on Is entitled to 
object to a decree being pa**nt in terms of a 
compromise arrived at between hi* alienor and 
the opposite partv \ mreAtuonAva Rinnt v 
Scbja Besot (1920) LLE 43 Mat 37 


LIST OF MEMBERS 

Set Comtabt 1 LR. 45 Calt 499 


— Rules of— 
bee lltrxmrJiLrTT 


I L. R 47 Calc 420 
Set Petal Com (Act XLV or 1800; 
SS. 188 A»n 200 

I L. R 38 Mad. 602 


LOCAL INQUIRY 

See CoWbLACTT I L. R. 43 Calc. 851 
Set Local 1st rrcnos 
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LOCAL ISQUTR'r— 

. . order bai*4 ©a— 

Sn Diem* tawniin T un 

I LM9 Ca!e. 1058 

LOCAL ISSPECnON A HD IXVESTIQATIOS 
Sr* himci 

I. L. n 85 Porn 311 

— — ky Iain — 

Su fltnnr o» ficrr 

L L. R 33 K»1 SO: 


local mrrcnow ard wmnoAtioir 


tit |k* etW [m. r* laJji. I L f 19 Alt S»t. 
afprorrl of TL*r» I* rolling In Ik* Criminal 
1 rwodur* C©d* »o pnrrttt a MagU'rat* lr*<n 
hoM njt a I<*»l lnvr»!tf»llnn for th* prjowt of 
rlarubilnj any roillrr In d •jut*. and In «u f*r 
u It ©on form* to Ik* frontr-fs* o! I ho U» of 
*rl Irnrn II nnnot I* rjcIinloL lie ikould fib©" 
on rwor I II * moll* Of the local loentlgailoo, 
hat It li rot a j»wtlro nil* of law Oat • rot* 
ikwl run k» m» lo on ik* »f>et. Him tk* 
NUUlikol be ike lucal Inecelirat l«l ' 
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LOCAL SELF-GOVERNMENT ACT (BENO. HI 
OF 18S5). 


LOSS OF GOODS. 


— - — ■ S. & (2) — Di drift Board of ilanbhum 

bye law* framed by — Encroachment, hanging reran 
d ah, i J tt A hanging verandah would be an en 
Oroachrncnt if it amounted to an unlawful gaining 
Upon the right of user by the public- That right 
extends to all forms of traffic which have been 
ureal or customary and also all that are reasonably 
similar or incidental thereto Tho question whe- 
ther a hanging verandah amounted to an encroach 
went would depend in each case upon the question 
whether jn tho particular circumstances /t consti 
tutpd an invasion of the public right of user as 
described above. Tho publio have a right of user 
not merely on the roadway, bat also on the side 
lands attached to the road. Hiraji Balbeo t> 
Kasaaim District Board ( 1913) 

18 C. W. N 1120 


LOCUS DELICTI 

Bee Euioratiov I L B 87 Calc. 27 


LOCUS PCENITEjrnffi- 

See Security fob Good Beiuttoc*. 

I. L. R 43 Calc 1128 


LOCUS STANDI. 

to maintain amt— 

St* VxDzx-mt st, save or 

I L. R 37 Calc. 823 


LOCUSTS 

— -- — i . — Loch *te, owner'* right 

to drtre away, Iron* la ed~- Liability to neighbour 
ing owner on whore hud they al ght, for injury done 
Visitation* Of locust*, even where unpleasantly 
frequent, are m the nature of extraordinary and 
Incalculable events, rather than a normal locidmt 
libo the rise of a riser in a ra ny season. The 
principle* of Jaw bud down preserving or rrgulo 
ting the settled eourso of a nver, on which depend 
tnany of the rights and benefit* of a fjacent owner* 
are not necessarily appropriate to th« course of an 
Insect pest, which has no settled course and which 
it is tho intercut of every one concerned to rew 1 or 
d stroy Au owner may therefore protect hla land 
from such a visitation and turn away the jwst with 
out being responsible for the consequences to neigh- 
bouring owner* > no if saelj visits I ions )e re 
girded as a normal incident of agricultural Indus 
try. th« owner would bo entitled as *n agricultural 
Opcrati xi to drive away tho iwnnsi, just as 1 o woo’d 
b» entitled to scare crow* without regard to the 
direction tb-y way lake tn leaving Gsirrrw 
STtYW v Ba-mvon (1911) 15 C. VI. S' 6*3 


10BKT (IIAND-DRAW70. 


£m Ihrtuc CowiTivcts Act (Bow 
Act VI or a 1 

L L. B. 37 Born. 371 


See Carp runs I L. R. 39 Calc. 311 

ILK 41 Calc. SO 
I L. R 47 Calc. 1027 
See Ria.w\rs Act (IX. or 1390) s. 72- 
21 C. W. N 1125 
St e Ratlivay Comp as v 

IS C. W K 760 
I L. R 41 Calc 576 
I. L R 47 Calc. 6 


See ‘ Shawls, nr*snro op 

r L. R. 39 Cafe 1029 


minittration' - _ 

11, J10 — Scope of / ' 110 — Yoltce to Gorernment 
through CrMcetor— Limitation Act UX of 190S). 
Sch I, Ar ti JO 31, 115 — Contract — Breach of 
tonlrocl for non rtflivtry S 140 Of tho Railway 
Act has not tho effect of cutting down tho con 
Dotation of the v onU “ railway administration " 
as contained in e 3 (S) It only jirovitk* tor the 
convenience of tho party aggrieved that if ho 
wants to servo tba notice on the Manager of tho 
State Railway or tho Agent of the Railway Com 
pany be mu t do bo in ono of tha ways mentioned 
there If tho party chooses to give notice to tho 
Government or the h«!mi States or the Railway 
Company there is nothing in tho Act to prevent 
hi* doing *» , the fatter afternatfro rosy enhance 
his trouble but it cannot Uhn away his rights. 
Secretary of State for India v Dip Chand PodJar, 
I la. It 31 Calc 303, Great Indian Penmnlar 
Baitway Co. y Chandra Bn,, 1 L. R S3 AU. 553. 
Janak i Dm V Bengal hag pur Put way Co., 19 
C ir A 356, renannan thru, r South Indian 
Bailway, I L It S3 Mad 131, Sadiar Chand 
Shaha T ll'oorf, I L. B 35 Calc 191, referred 
to. Per CjiATTrBJ**, J Notion Served upon tho 
Government through tlie Collector within sit 
months u sufficient to tatSnfy the requirement* 
of a. 77 of tho Act Art 30 of tho tut Schedule 
to tho Limitation Act die* not apply where tho 
plaintiffs Cano Is not for the Ion* of the goods, 
and where the dehsifint docs not plead or prove 
any loss, per CiUtthukc, J Art 31 applie* 
to suits against a carrier (or com pen sat 1 on for 
non delivery of or ditay in delivering good*. and 
thi time for sun is one' year from the time when 
the goo ds wight to bo" delivered. Tbi* Article 
contemplate* a suit by the consignee end further 
it cast* upon the earner the onun of proving when 
the gocrlt about 1 hare hnrtt d .'-‘irovd. Per 
CiUTTiCJtr, J Rhcu there U breach of * 
written contract Art 11 j of the fshwlalo gorvrn* 
tho ease Atoka i Si»; t Asiea* v Henry (emir, 
1L.B1 Bom 17k. Ihnmnll v «ntu* India 
Sham Aarey-it-ow Co, 1 L- I. IS Catr (IT, re- 
ferred to. Ilism Sari* Dm* r htnnrST 
os Statt fob Inot* (1910) L L. R. 4-t Cafe. Iff 
20 C. W. K. 700 


.. Annf*- fW Cm. 

»il«»JW a t a/ ihtj It it ! rer yeoin—Ca^ut a Pari 

Art f Beng 111 tf Ji'V’). #• ij>, 1/3 and lif~ 
"SJe rtil,” wpmu) of |a an acton f*r dam- 
spc% by a consignee ajsirst th» fort lOtnioU- 
SHXicra of Calcutta for ru q-delirerv of jrmds 
landed >* litem '—field, that the provision* of 



rat ut op cm ^ 


XOSS OF GOODS I 
t 113 of II* f«to , pm* \ , 
1S-) !««**( I 0. | „ 

nil. 

d l«ll on i , ,» rt , u 

, *"■ ,b ' 1 !«• nl Un i pg fp* 

‘n rt*|»yM y| thr gw lv J fix* I 

r Tiii i or i um 


LCYACY (XXXV OP 


IU fi-l . 

freow.} nj . 

Ik «vj r 

•n'lUlVt* *"-• »"'« 
»* kcibf *!■' Ip n! 

f l** 


• O-Ir'rt Jj'Uo U »}.» !■»•*> 

* “• »-t 1 a.- V. fjr'fc-rl'a* 

Ail In 'Tnttnlbef I 

nM cl «h*l rnv-rf 
i * HI e* of *fci« -8 
t <*•> II., 14 S Ml* <* 
•t ill « cf Vw. 
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LOtfACV ACT {XXXV OF 1858}— 

- — — — — a 14 — co»id. 

Salt by Manager vnCk 

out obtaining order of Court — tctd—Pre empt ion- 
compromise «n evil for land — whither a tale — Trans 
ftr of Properly Act IV of 1S82 i 5/ One J D 
was judicially decreed insane and his wile Unseam 
mat R N Iras appointed hia Manager On 1 9th 
January 18S3 she sold part ol her husband s 
estate to N R, father of present defendant 
respondent M. R. , without obtaining an order 
of the Court The property sold was already 
in possession of N K. as mortgageo and ihe 
mortgage money was part of the consideration 
for the safe On 10th May 1S63, Jtussommal 
H K tea removed from tho Managership and 
M D the brother of the lunatio was appointed 
in her place and N R. was informed that the sale 
was invalid but nothing further was apparently 
done In July 1893 there was a dispute m rauta 
tion proceedings In connection with the salo but 
rontation was granted mainly on account of tho 
vendees possession On 3rd Slarcli 1909 tho 
lunatic J D died and on 29th February 1912 
his sons who had attaned majority instituted 
a suit against tho representatives of A R for 
the possession of the Jane! sold by (heir mother 
On the ground that the talo was void and also 
for redemption on payment of Rs. SfiO Tito 
defendants pleaded that the plaintiffs were 
governed by Muhammadan Law, and that It o 
mother was herself a sharer , that the suit was 
barred ly limitation and acquiescrneo, that plain 
tills vero estopped, that they had gamed a title 
by adverse possession and that plaintiff* had 
benefited by tho purchase mono) But before 
any evidence was recorded the salt Was com 
promised tho plaintiffs giving Up all their claims 
on payment ol Its 600 and tho suit was accord 
lnglj dism »»od In August 1013 a cousin of 
J D instituted the present suit for pre-emption 
on the basis that the compromise war a ealo ol 
tho land, lletd. that under the provisions of 
Vl liol Ac t XX XI of I83S the sale by Jlneramm/U 
11. H was void and aa such could not be ratified. 
Held alto, that by tbs compromise tbo son* of J 
D did not sell the land j they merely aban 
doned, in consideration ol It*. 600, their right* to 
obtain a decision of tbo Court in a case which was 
genuinely contested and therefore no claim for 
pro emotion vu competent. Janli I Cirjo Dat 
(I. L.JI 7 AU i$2 A' B) Gil Muhammad Khan 
v A flaw Ahmad Shah (S3 P SL ISOS) Tilara 
Pam v Dharam Chand US P. B. If 55), Amt no 
Tartan v Aba bhettt Patti (/ fi, Jl J/ Com. 
130), Kant Attic* Jt Anvar r rani Itilae Kuvar 

(AK.il a i57,ieer c) am*i »r«w man 

▼ AiafnIA. Bill (/ U R SI laic. 106 P C) 
Jinj LaJutdsr \ Jagrup Panic (43 Indian Caret 
37) ifira ifdannin Alan Jli » t Quit ot 
i» O- C SSh JihtnXo i Ah r Kaehul Untta n, 
( 9 O C SSI) f.o iq A.rifft v llonom (ft? Ird m 
C ate* SSI). Milt* V A eta Zealand Al'reJ i elate 
Co. (33 Ik. D S6t. SOI), referred to, also 1 Hath 
and JfsIftT* lnd an Contract Act, 3rd Li hon, 
p lit lUstacnnix t Mato Paw 

J L. E. 1 tab. 109 

LUKACT ACT (IV OF ISIS). 


LU.YAC? ACT (IV OF 

arbitrofov or commienoner — Expert conferee It 
is not competent to a Judge who has to conduct 
an inquisi'ion under tho Indian Lunacv Act, 1912, 
into the state of mfod of an alleged lunatio to 
abrogate hia own judicial functions and appoint 
some person by way of aa arbitrator or eommia 
sioner to maUo a report on the elate of mind of tho 
alleged lunatic It a Judge, in theec or similar 
circumstances, finds it necersarj to have expert 
opinions to assist him it is hia duty to call such 
persons as may be atle to give tho evidence needed 
and examine them upon oath JfCCLiDiriR P**.r>e 
r Iucirsii Fawpe I L G 43 All 459 


M 37, 38 and 62- 

Fee Lessor 

I LR 48 Calc 677 

- - ■ > — — — Before a District Court 

can institute inquisition under t 62 aa to a 
person possessed of property it must be estab- 
lished not merely that such person la residing 
with its jurisdiction hut also that he i« not sub- 
ject to the jurisdiction of the High Court men 
tioned in a. 37 aa tho jurisdiction of the two Courts 
fs not concurrent SursiiTr Akilabaua Cnor 
nnoaASi r DnntrniBA Nath Cnowpnrnr 

I L R 48 Cafe S77 
25 C W N ITS 


— — — l 58— Guardian of lunatic obtaining 

Zhetnct Judge* pcrmiceion to tale out com pen to 
turn money in deposit with Land Aejvwifion Judge 
—Latter »/ may rt/ute to pay Where the natural 
guardian of a lunatic, in whose name a sum of 
money representing his share of compensation 
money paid by the Land Acquisition Collector was 
la deposit in the Court of tho Land Acquisition 
Judge, obtaiord an order from tho District Judge 
under s 60 of Act IV of 1012 for payment to 
him of a pertfon thereof for (he maintenance of 
the lunatic, the land Acquisition Judge had no 
jurfsdtctfon to refuse tbo guardian a application 
for withdrawing the money Hattxseua Niue 
J)tr v Tail Escstrinr cr Stitt tok I non 
(19t6) . , . 20 C. W. N. 075 

i*. tiZ, C3— • Pclahre" fn s 63, mean. 

In£7 Of— lii/e's brother, if a “relahra ’ — luguiet 
lion prveecthnge, if may bt started en unfed 

r elition only without medical cettifcaltt The 
rothcr of tho wife is a “relative” within tfca 
meaning of tl. 11 of * 63 of the I unary Art eom- 
pelent to apply to tho Court lot the fnitfatfon 
of proceed mgs for fnqufsitfon. A Ristefrt Je fge 
1* competent to take action tor laqoMthsn cn a 
verified petition unaccompanied by me«l **l cettU 
Grate* which under the rules cf the Jllgb Court 
must bo Clod in sueh proceed ngl In the Original 
hide of that Oort. Mivt Ian Pit. r N writ. 
Cnawnaa Til <l»»7} 22 C. W K 847 


easily ertlndrd ly *- 71 E *2 of the Lur-irr Art 
is a l!nd of warutrg that psrtieu’ar care sfcfeiU 
be exercised by live court whrr* a perron Is vr>« 
titled to inherit part of the fnwrlr of a luo.tls 
and la therefore benefited ly bus death, to see 
th»t ths appal tt merit of such person aa gatnliso 
of the ptraon el the iaaatie fa a bmefiiiat ate 
The section, however, does not absolutely pro- 
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•MACHINERY. 


Bu n» ,wew, l flf5 , C d 0 . 72 ■“ 

. — Over-head of 

Calcutta CorporaUcnx, if “ flT*« “ 

attached (o tornl, >/ UunKipal Act 

ojsmsuij ixilue of land— t mov Jo) Per 
(Bens, 111 of 1S81). «■ « («. ^'^“Jd that “ 

WcROROH, J. It cannot bo c0ice » 

everything which is contained m y \i erc ly be 

within the description of Machinery. M W m 
came mechanical contrivance# are emp J ^ 

the working of some parts of that *7* rtl . __ 

test to be applied with relem« ‘ JJStial 
cular parts o! the system » whether it j 

to, or assist* In the 1 * , tt “ CalontU 

contrivance. The over head ta budding lot “ 

Corporation la nothing more than a ouuu o 
the storage of wator, the water i ' 1( , ment the 

used when the need »" aca t0 ,. P? m4ins from 
amount of water pnmped into JL rt 0 f the 
the underground reservoir. It f p tet and _ 
system for supplying Calcutta ***** tho 

is Blind from the same pump# which^P P ^ 

supply of water into the »»*“•• Jbove 

majority (Furrcmca, J. dissenting), onthea „ __ 

Mg’jftrj agya.f *. j-g 

““IT 1 A «“ - 

££*.» J- - 

and Harbour Board v. Auu |y$, referred 

the Birkenhead Union, l ,50 . , .^“'_ r , 1LrrT « Tae 
to, CossirOEE Chitpobb 

ConroEATios or Calcutta^^ ^ ^ CaJCi pio 
MADRAS ABEAM ACT (MAD. ACT. I OF 

g* K a. i 3 

(Madras Act I of 1886) a . bo ^,^ B '! c tual offendcr is 
not only the licensee bat slso t“® *V «<j 0 { the 
liable to prosecution lor oflenres 
Act. Re SiuMaianthu, 1 Jfw* CT * 
followed. Re McthatA (1916) 

I. D. R. 39 Mad. 895 

MADRAS ACTS 

1859— EXIT. 

Am Minnas Dormer Polio* Act. 

1683— X. 

See Madras ReltOiOCb Fvdowmrtts 
Act. 

i68i-n. 

See Madras r. it runs Recovery Acr. 

— 1635— vn. 

5« Kansas IwMOartS* Cess Act. 

See Manna# Warm Cert Acr. 
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madras ACTS — cos id. 

„ 1865— vm. 

See Madras Kerr Rkovkbt Act. 

. 1869— Yin. 

See JlAMfla Isasi Act. 

— 1873— in. 

See Madras CmL Cooks Act. 

— 1876—1. 

S« jUdeas Ioio> Eeteeee Uaaam 
Act. 

1878— V. 

Su lunu Cm Reoemi. Act. 

1882— V. 

Set Madras Forest Act. 


See Madrab Forest Act. 

1884— IV. 

See Madras District MuswiPAUtii* 

V. 

See Madras Local Boards Act. 

1886—1. 

Bee Madras Abkari Act. 

~Tu iSLi Compensation toe Tenant* 

Improvements Act. 

1888-IH. 

See Madras City Policr Acr. 

1889-1. 

Su Madras Villaor Courts Act. 

1889— nL 

See Madras Towns Nuisance Acr. 
1891-1- 

Su Madras General Claoses Act. 

- 1894 — IL v „.„ 

s« toU r.orEar“>E Em ™ 
Vnxao* EiBVic* act. 

1895 — IIL 

5 <e (Madras) HEREortART 
Onricis Act. 

1896 — IV. , 

See Malar ab Marbiag* Aot. 

' Tte M^Ir^Scrvet Alto Boordarim 

^^ssrsassir*”' 

Act. 


1600 — v. 

Set Irrigation Cess Amendment Act. 
1BC2-L 

Su Madras Court or Ward* Acr. 
1903— L 

See Madras Fla wire*' Lasocr Act. 
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MADRAS CITY MUNICIPAL ACT (MAD in 

OF 19QIH«racW 
■ 1 — * SSS—amld 

Act »o remove tig son to an isolation hospital 
removed him to an isolated house Dili, tint bo 
was not guilty of sn offence under s 2G9 Indian 
Penal Code Although under a 3G6 cl (3) of the 
Madras City Municipal Art, n person disobeying an 
order under the section is to bo deemed to have 
committed an offence under a 269, Indian Penal 
Code, the prosecution most prove not only that 
there has been disobedience to the ordet bat also 
that he bad unlawfully or negligently dono an act 
which he knew, or had reason~to be! eve, would 
spread infectious disease Gaboon v ifathne* 
[ISO 7) l £■ R 21 Calc 491 referred to KarinA 
SWAJIY Mcdaliie V Kivo Empeeob (19"P) 

I L R 43 Mad 344 

■■ * <03 (By' 1 Laws under) — 

- ' lyc-law 169 — Exjnnng for tale tin 

u-lclttome dm k [aerated t enters ) — 1 cod m hyt 
law not rovmny in l' The word “ food in 
bye-low 1C9 framed under the Madras Ctty Mum 
cipal Act (III of 1°04) which prohibits the expos 
>ng or keeping for sale any article intended for 
human food which is unwholesome or unfit for 
human consumption does cot include dnnk» such 
as smted waters The Crowk Prosecutob r 
GasAMira Inn (1914) I L. R 39 Mad. 362 

a 413 (Roles under)— Prutdtney 

Magistrate holding an inyut ry under rule* framed 
under, not a Court Under Charier Act [Si A 25 1 1 cl , 
e 194), s 75 — Jumdietion — The Indian iltgh 
Court* Act (Si & 25 Fid , e 104), r 15 The 
High Court has no junsd cfjon to revise an order 
passed by a Pres deoey Magistrate in sn inquiry 
held by virtue of the rules framed by Government 
under the Madras City Munie/pal Act (III cl 1104), 
whereby a Magistrate may decide as to the com 
petency or otherwise of a candidate for a Municipal 
election The Magistrate is not a Court subject to 
the appellate jurisdiction of the High Court within 
tho meaning of that word In s 15 of the Charter 
Act (24 A 25 1 ict , c 104) He is in the poeiticn 
of a referee between the President of the Municipal 
Corporation and the candidate ViJi BAOHAVCT.U 
Pram v Tbeauoraya Cirtm (1914) 

I LR 39 Mad. S81 

t 420— 

Set 6 262 . I L. R. 42 Mad. 7 

MADRAS CITY POLICE ACT (HI OF 1888) 

■ t. 75— 

] Place of pubhe 

retort, mean I ay of — Madras harbour if a place of 
public retort— Disorderly Uhauour in tertonr pre 
fium, if an offeree under * 75 — Public -place mean 
tnj of — Eight of pulho to go if neeetsary — hi air as 
Port Trust Act (11 of 1905) byedov Sr, meaning of 
The Madras I arbour is a place of pull o resort 
within the terms of s 75 of the Madras City Pol ee 
Act Though the bye-laws passed under the Port 
Trust Act provide for the prosecution as tresj-asrere 
of persons who enter the harbour promisee with 
out having business there or with the si ips lying 
in the ha rbonr, yet tho bye laws were not intended 
to exclude respectablo members of the public 
who have been freely allowed to enter tl e harbour 
premise* A legal right of access hr ti e pob! c 
• not necessary li> const it ole a rutuo place A 
p jblic place is one wbere the public go, no matter 

YOU II 


MADRAS CITY POLICE ACT (DI OF 1888) 

— eontd 

75 — could 

whether they have a right to go or not. The 
Queen v Wellard, 14 Q £ J) 63, followed Kiston 
v Ashe, [7559] I. Q £ 245 referred to The 
Cbowk Peosecttcb v Govjkjura.i CT.U (1915) 

I L B £9 Mad. 885 

— — . - A rrach shop u a plots 

of “ public resort’' trivia Ihi tedion Tie juLIc 
have a right, under the terms of the ] cense granted 
to arrack shopkeepers to resort to such shops and 
soch shops are places of public resort with n fie 
meaning of a 75 of tic Madras City Police Act III 
of 1888 The Crowh rnosrcrrciK r Moovoo 
samt (IB09) I L R 33 Mad. 83 

- f 76— Breath of condition of It (tree ly 
servant* of licence holder — Contielton not only of 
licence holder but of tenants also prcpnely of 
Under a *6 of the Madras City Pol ce Act only a 
licensee nndcr the Act is liable to punishment for 
a breach of tho conditions of the licence whether 
committed by himself or Lis servants But the 
section does not contemplato proceedings against 
the servant or agent of the been tee \ ilatcea 
M orau r Kp»o Expeboh (1E20> 

I L R 43 Mad. 438 
MADRAS CIVIL COURTS ACT (HI OF 1873). 

— S3 12 13 —Court Fees Act ( VII of 

1870) * 7 (u)-Sutt* | atvatton Act (MI of 1S87) 
— Awn's fo redeem — Fart in a Sohordwote Court — 
Volvo lion for forge*** of nrudteltcn and Ct»rt 
fee* tame— Court fee* ngltly yejnWe only on 
jetrctjal Jit * evtrd lilt tr Ee 6jLlt ~ Liter nut 
order of Svbctdtrole Cevrt to pay (curt fee* tit total 
crrouri payable on t detrj'ion ole re r» 6 (1C — 
Appeal — A o gvivdtetton to the High Cevrt In' to 
the TXsbvcf Coart In a su t for rcdeirptiin of a 
mortgage instituted in the Subordinate Judge a 
Court, the amount of tbo principal of the debt 
was Ra 3,809 and odd the pli intiffs paid court 
fees on that amount : but the Subordinate Judge 
erroneooaty ordered tho plaintiffs to psyeeurt 
fcea on the total amount payable on redemption, 
ttr , Kb 7 218 and odd, and the plaintiffs paid tbo 
deficient court fees The Subordinate Judge parsed 
a decree in the suit in favour of the j Is in tiffs 
The defendants preferred an appeal to the High 
Court The respondents objected that the appeal 
did not lie to the High Court but to the District 
Court Held that the amount of the principal 
debt mn»t te taken as determining the jurisdiction 
nnder the Civil Courts Act and conscqaentlr tl at 
lire suit Jay in the Subordinate Judge * Court and 
that the appeal lay to the Diet net Court and not 
to the High Court The aulhonty of the lull 
Bench d tvisit d at Zomcnn of Calient v A ara<,ana 
I £ R 5 Hod 284, it unaffected by the tu ts 
\sluation Act (MI of 1687) Tbe order of the 
Subordinate Jtdge encnrcnilv levy n ft teurt frea 
on tfc total amount pi jells cn reden ption, earned 
deprive the District Court tf lulled t««n to lest 
the appeal and eerier It on thr High Ccujt I ois 
dera v Jiodhava I £ P 16 Had S n 6 followed 
JjjolvBa phtyan v Chardra Melon Eannrrger, 

1 £ R 3/ Calf 254, diitirgoM td Jsit Mint 
MaBHAYA* r \ rtATAtWAkl (101S) 

I LR 39 Mad. <47 

See A nssx. . I LR 10 Msd 1 
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MADRAS CIVL COURTS ACT (OT OF 1873) MADRAS CIVIL COURTS ACT (IH OF 1873) 

— COntJ — could 


I li- 
st* Court FkiS Act, 1S70, s 7 

I L. R. 39 Mai. 873 
Ste Jcstsuronos 1 L. R 39 Mad. 795 

- Court tut Act (Til 

of 1JS7). * 7, (») and (vl) — Suit for pre emption— 
Valuation of tail for purpose) of — Suit 

onginoll’j filed in Jhetncl JftnuiT* Court-Return 
of plaint oj beyond m junnduHon~Prenenlnlton of 
j&i*4 *n a Subordinate Jiuige’e Court — riaxnt ogam 
returned by latter Court— Appeal to District Court 
ojain.l order of District hfuneif v\rther competent 
— Eleclvm oj remedies— CivC procedure Code, 0 
XLVIIl, r i Tho plaintiff instituted tho *mt In 
a District Munsif* Court to enforce his right ot 
pre-emption in respect al tho «nt lands a hich bad 
been mortgaged to him on ottl for Jls 3 190 and 
won soli to tome oj tho dftrndenta tor Jt* 4 6001 
Tim District Munsif returned the plaint lor present 
ation to tba proper Court, hulling that the suit 
was beyond his pecuniary jurisdiction On the 
plaint being presented In a Subordinate Judgo ■ 
Court, it was returned sgain by that Court which 
held that tho former Court had jurisdiction The 
plaintiff, thereupon, preferred aa appeal to the 
District Court against the order ot the Distnet 
Munsit Tho defendants raised e prelimuseir ob- 
jection that the appeal »>i incompetent and also 
contended that the Distnet Munaii had no junsdie 
tlon to entertain the suit field, that tho appeal 
to tho Dutnat Court was maintainable, although 
the plaintiff had filed the plaint la the Subordinate 
Judge's Court in pursuance of tho order of the 
DiJInct Munsif HeU, also that tho proper vslu 
ation of e suit for preemption ts for purposes of 
jurisdiction. In accordance with ■ M of the Madras 
CitiI Courts Act that fixed in the manner pronded 
by the Court Foes Act, I 7 (4) | and that ao valued 
the present amt was within the jurisdiction of the 
Distnet Munsif* Court. Nanlr anas Maim *. 
Cantu Karima Kxmr (1913) 

IL.E 41 Mad. 721 

* 18- 

See LDtlTATIOV Act, 1877, Sea IT, AST 
35 . ILB 34 Mad. 383 

See MiTMU-w or Nobth Manas ml 

tL.tl.tS Mad. 1852 

— . Marriage — Hindu Late — Validity of 

marriage of Hindu with Chruttan women concerted 
to Hindu religion — SucA marriage valid if recog 
warn/ by the usage ef the particular emir, though 
opposed to orthodox Hindu tenet* — Suit, abatement 
of— Suit by revereloner for declaration on behalf of 
all reversioners does not abate on droll, of plaintiff 
A marriage contracted according to Hindu ntea 
Jy- * AShuw aavt-h a fiSvoafjwo wnmap wJuj hedasr 
marnago, is converted to IBnduism, is valid when 
each marnsge* nte common among ted recognised 
aa valid by the custom of the caste to which the 
roan belongs, although aach memage nay not be 
m strict accordance with the orthodox Hindu 
religion. Under the Hindu system ot Law, clear 
proof of usage will outweigh the written text of 
the Low Coder s 10 of Madras Act HI of 1873, 

any proved custom concern tig marnige must be 
upheld. Apart from custom, toch a marriage 
between parties who do not belong to the twice 
bom classes, is valid under Binda Law It u only 


- I. 18— eon id 


persons who belong to tho Iwtco bom classes that 
are enjoined to marry In tbeir own class AH 
other persons must be treated as Sndras and marri- 
ages between members of different classes of Sudras 
are valid Where a caste accepts a marriage es 
valid and treats the parties thereto as members of 
tho cssie, the Court wilirot declare such a marriage 
null and void A declaratory suit by a reversioner 
brought fuel only on Ian own behalf but on behalf 
ol the body ol reversioners, does not abeto on tho 
death of the plaintiff ItcTBUsaMi Ucoauia v. 
hUsn-saxM (1909) I L. R 33 Mad. 342 

( 17 — Original mt tried partly ly o 

Duinct JfuMi/ — .Subsequent appointment an Sub 
ordi ion Judge — Decree passed by successor in the 
iluneifi Court— Appeal from Its decree — Compe 
te~r.ee/ of the Subondinote Judge to hear the appeal — 
Dugtuilificalion under the common law and statutory 
law, nature of — Objection when to he to lew — if oirrr 
— Mere biae or prejudice, ground of ehn/ualifintion, 
when — Appropriate remedy Where a Distnet 
llur.si! tried *t> original suit In pari and »ss pro- 
moted to bo a Subordinate Judge and his successor 
In office as a District Munsif comjleted tho trial 
ot the suit and passed a decree therein, tod sn 
appeal preferred against the decree was beard and 
disposed of without objection, by tbo Subordinate 
Judge who had tned the original suit in part t 
Held, that the disposal of the appeal by the Sob- 
ordinate Judge was not legally invalid and ought 
not to bo set aside ly tho Appellate Court B, 17 
of the Madras Civil Couris Act Introduces a statu* 
tory disqualification ss regards District and Pub- 
ordinate Judges but is confined to the ease where 
tbo appeal to bo beard in tbo Appellate Court le 
against the decree or order passed by tho District 
or Subordinate Jail go himself in another capacity 
8. 17 ol the Madras tlril Courts Act doe* not mala 
any distinction between the Judge being a nominal 
party or a really Interested party The Interest 
which disqualifies a Judge must be pecuniary in- 
terest or ono which involves some Individual right 
or privilege or it roust bo sn interest arising Out of 
tbo near relationship of tho Judge to a forty to tho 
caoao. Mere lisa or prejudice on the part of * 
Judge does not disqualify him in tho absence of a 
statutory provision Even aa regards relation- 
ship to a party to the cause, a Judge was not 
under the common law disqualified by such relation 
ship and it is only by statute law that inch a dis- 
qualification could be imposed on » Judge Under 
tbo common law, there ia no disqualification 
Imposed on a Judge to sit in hia own Court in 
review of bis own decision (it is so under the statute 
law also) or oven to review it on appeal In tho 
Appellate Court, if be become an Appellate Judge 
Arrnig- emvllfAr jtivaadioiinr etw Abe AvJvnnn.' 
in which he decided the cause as Original Judge 
Where there is no statutory or common law d! is 
qualification in the Judgo of tto Court below, »& 
Appellate Court si cold cot set aside i) a judgment 
of the Lower Conrt on tho mere ground that it 
might have been swayed by bias or prejodee 
Even in sncli a cess unless objection wss tsl.cn 
before tbo Judge ot the Lover Court itself st tr 
during tbs tnsl of tie cause to hfs bearing the 
siut or appeal, the Appellate Court should not In 
lerlere except in a strong or cleat esse of failure 
of justice in the Lower Court through bias or 
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MADRAS CIVIL COURTS ACT (111 OF 1873)— 

—ooncld 

I. 17 — con Id 

prejudice The appropriate remedy in such cates 
was lor the party to have applied to the proper 
superior Court to have the vote transferred to 
another Court Vevkat af atbi NiTiaiVABV r 
Mahomed Sahib ( 1913) , 1. L. R 28 Ms A 531 

MADRAS COURT OF WARDS ACT (MAD. 1 
OF 1902). 


Set Hismj Law — Reversioners 

I. L R. 40 MaA S71 
» (3. 41, S7— Atm-notifeatum of pern 

svkiry chums at required by t 37, effect cf— Cessation 
of interest, whether final — postponement of payment 
of wnnotified ela\mt to notified claims, whether, con- 
tinued after cessation of Court of IV ardr’ manage 
mini The direction contained in a 41 of the 
Madras Court of VVards Act (II of 1902) to post- 
pone payment of pecuniary claims against a ward 
of the Court which are not notified to t-laima 
notified to the Collector as required hy a 37 of the 
Act applies only to the Court of II erde and not to 
others authorised to execute decrees under tho 
Civil Procedure Code , and that to others in respect 
of unsecured claims l and the direction is not oper 
ative after the watd’s estate ceases to be under the 
Court of Ward* Hence a mortgage decree against 
ft person which tho decree holder failed to notify 
to tho Collector while the person was under the 
Court of Wards is executable in Civil Courts, 
without any liability to postponement to notiGcd 
claims, siller the Court ol Wards management 
ceases Rut mm notification of existence of tho 
claim as required hy s 37 entails a final cessation 
of interest from Six months after the notification 
proscribed in a 37 of the Act except in tho event 
specified in a S3 (/) Depmns Kolappa Reddy v 
Umada Rajah, 1 Had IF A 75, considered 
Rcsoa Row r Rajas or hi svetyaoas fl917) 

ILK 41 Mad 603 

• — f 49— (7) — A otic* of Suit — Suit for 

money is a suit relating to property tf a word. A 
snit lor money is a suit relating to the prnicrty of a 
ward willun the meaning of sub a (f) of s 49 of 
Madras Act I of 1902 (Madras Court of \\ arda Act) 
nnd requires a notice of amt under that section 
A mere demand for payment is not a notice of suit, 
VircKATAtnELAVATnr c 8 m Rajah B 8 V Siva 
Kao A aji>u Babadub (1912) 

LL 8 37 MaA 283 
MADRAS DISTRICT MUNICIPALITIES ACT 
(IV OP ISS4). 

Are HrNictraL Coip«cru 

I L. R. 38 Mad 6 

— s. 20— 

See Kiobt of Suit 

I. L. R. C0 MaA 120 
• S3— Slipping Company — Slips, 

tailing at ports to loal and unload goods — Calling 
at CceaKaJaforlonh ig goods— Ajtxt at Madras — 
Sub Agent a t Coeanaili — Contracts i nth shippers 
entered l\lo Only by agent at Madras— Company, 
whither trading or carrying on insinem at Cocanada 
—Company, whether Unite to h« taxed In Cocanada 
Where • whipping company, alfch earned profits 
by carnage ol goods by sea and in the coarse of 
its bUAiowa called at aeveral Jolts in various i«rti 
«f the world, was in the habit of loading anil uo 


MADRAS DISTRICT MUNICIPALITIES ACT 
(IV OP 188 J h-cemtd 
— • — 53 — contd 

loading goods at Cocanada, and it appeared that 
the Company had its principal Agent at Madras 
who employed a Sub Agent at Cocanada but that 
ail contracts with shippers could bo and were 
entered info only by tho Agent at Madras and the 
Company was assessed by the Municipality of 
Cocanadn to pay tax under a 53 of tho Dutnet 
Municipalities Act (IV of 1884) for exercising its 
trade and carrying on business in Cocanada field, 
that the Company was not exercising any trade or 
carrying on buamess m Cocanada so aa to be liable 
to be taxed under s 53 of the Madras District 
Municipalities Act, because the freight-earning con 
tracts with tbe shippers were not entered into at tha 
port of Cocanada Grainger r Cough, [1S0S\ A C, 
325, and /unfit and Christmas, Limited, v Comma 
stoner of Taxes, [IMS] A C ill, followeA Mtmi 
cipaz. Cotrxcn. or Cocanada v The ' Cl ah' Lrrx 
Steamers, Limited (1018) 

I. L R. 42 Mai 455 
— — it 83 and 60 — * Holds office ' meaning 

of H, a District and Sessiona Judge, whose usual 
place o( business was within the Municipality of C, 
resided for sixty days within the Municipality 
of A, during the annual recces and during that 
period did some administrative but no judicial 
work. Held, (a) that il ‘held his office' during 
that penod, within tbo Municipality of K, within 
the meaning ol a 53 of tbe District Municipalities 
Act (IV of 1884) , and (&) that a payment by him 
of profession tax for the bail year covering the 
sixty days to the Municipality of K was a lawful 
payment which would exempt him under a. 00 ol 
the Act from liability to pay the tax again for the 
same ha)/ year to the Municipality ol C Choir 
man, Ongole Municipality, r ilounscy, / L R 17 
ilad 453 distinguished Mobxblt v The Meat 
ctiAL Council- of Cuddalobk (1914) 

I L. K 38 Mad 879 

M 72 and 73— Theatre unfit for use 

and unused owing to rsmorat of part of roofing — 
exemption fiom tax. A bud hog cannot be held 
to bo ‘ completely demolished or destroyed ' 
within sect ion 73 (2) of the Madras District Munici 
paid its Act (IV of IS8I) so as to completely exempt 
it from liability to tax, simply because part of 
its roof is removed for the purpose of o fleeting 
repair* and the building is thus rendered unfit (or 
use As a bidding actually unused, it Is bablo 
for half the usual tax under section 72 of tho Act 
MtNICtFAL COUNCtL OF TaV/OBS V hSIStlVA 

VTiBAi y/h-V/ , VUV..4AMAA «A 


See Mortgage . I. L. R. 33 Mad 18 
a. 1G8— 


A durst possession, 

against Jlnrieipahty — " Lawful UrcTOuckmeit, 
meaning esj — Right of itnninpiLty la remora as. 
croachments. etc., after Me barred— Limi'atio* stet 
(II of 7*77)— limitation Amendment Act (XI tf 
1SD0) Advene powwioa by a person for twelve 
rc*n before the Umitthoa Afttenlmcnt Act of 
1900 eame Into force, of acme portion of a slreel 
seated In a Municipality is a ifiiclcnt to give tb> 
person * clear title aa against the Municipality 





( 2723 J 


DIGEST OF CASES 


( 2730 ) 


MADRAS ESTATES LAND ACT (I OP 1903) 
See Laud Tkscrb rr Madba3 

Tender of pallet not 

recces ary to recover rent though accrued due prior to 
the Act — Limitation, when fcrjtiw to ran »« respect of 
rloiw for rent. In a unit for recovery of rent tjnjo 
runs from the t mo tbo rent bocame due according 
to tha fcrois of fie tenancy Arumehalam CAeRotr 
v Kadir Faathan, I L R 29 Had 6 56 applied 
Chinnipalam Eayigopaiachart v Lalshmi Doss, 
J T It 27 Mad 211, and Ranyuyya Appo Poo r 
Botha Snramultj, / L R 27 Mad 143, referred 
to Tender of patta is not a condition precedent 
to the mamtainabihty of a suit under the Estatoi 
Land Act for the recovery of arrears of rent 
though such rent way have accrued due before 
the Act came into force l eeroWWro Rajs v 
Kumari Aa\du,22 Mad L. J 451 followed. Even 
under the Pent Recovery Act ( V III of 1805) the 
tender of patta was not necessary to corop’ete the 
landholder a right to rent bat was only a eoadi 
tlon to be fulfilled if legal proceedings had to be 
instituted for the enforcement of the landholder a 
rights. A !>pa Rao r Ratnam I L R 13 Mad 
249 followed I tniala A aranmha Aanfu v 
Seelhayyn, B Mad. L T 231 and Javan viol Jit mol 
v Muttalnl, I L. R II Rom 616 distinguished 
Copolasairmy Muiah v Maktee Gnpaher, 7 Mad 
II 0 312 referred to Hikthdutiuwatua * 
McTiimMU (1912) U R 37 Mai 540 
1 - -■■■■■ Lessee whose term hot 

ttpired whether a landholder under the Act — he 
power to distrain holding after expiry of lease. The 
provision* of the Madras Estates Land Act (I of 
1903) do not empower a person who was a lessee 
o! an estate to take pro eedings after the expiry 
of Jus Jesse to sell the tenants bolding for arrears 
of rent due for a fasli covered by the period of his 
lease Forbes r Maharaj Bahadur Singh, J L. R 
41 Calc. 926 reJerrod to Per Srxtcisn J — His 
only remedy is to sue the tenant on hit conflict 
for rent Per StsiUQTB Atyor J — (i) A person 
to whom arrears are due u a landho! lor col with 
standing the fact that his estate has terminated 
<ii) Tho law does not giro him a first chargo on 
the bolding or the crops thereon (in) Ho can 
distrain the moveable property or the trees In the 
holding til the defaulter (iv) lie is not entitled 
to attach the holding Scvdseak Arran t 
KrtATiio Atyar (191 j) 1 L R 39 Mad 1018 

• Arrears of rent — 

Transfer of interest »« “ fie tdate — iS«i'(/oc recovery 
•of arrears — Prienur or Citfl Co rt — Jsnsiietion 
The Revenue Court alone has j insdiction to try a 
sad! }(>r .armors nf rent whiri accrued dor Jo a 
landholder under the Madras Estates land 
Act, even though before the date of the fd ng of 
the suit plaintiffs interest In ‘ the eetato had 
been tranifrrred fortes r Maharaja Bahadur 
A.sji {19 1 0 I L R, 41 Cole , 9 >5 (RU) d sting 
uished Per Sspasiva Ayyar J — Fren a bare 
assignee of the arrears of tent from tl o owner of 
an estate or a part tliereof is * landholder 
-within tho meaning of the Act for tho purpose of 
jiursti ng the rrnu-diw of a land hoi ler under 
the Act \rsxAT* Laasnusirui (i**c r Acnt 
Rxpot (1921) 1 L. R 44 Mad F. B 433 

. - ippe'laot oh tuned Iron 

Respondent! a W*e of terts n 1 winks Ltrvi< fvj 
jvart at an aaiieaJ fml— Her f shnref that the 


MADRAS ESTATE3 LAND ACT (1 OF 1803) 

parties ant ctpatod cultivat on of the land and there 
was no clause forbidding s ib-lotting It was further 
stipulated IJiat at tho conclusion ol tho terra the 
lands were to bo dealt with according to the pleasure 
of the Estate authorities withojt obtaining any 
release from tho lessees After obtaining tho leaso 
the Appellants did not cultivate the lands them 
solves but sub leased them to cultivating tenants 
On the termination of tho leaso tho Appellants were 
served with a notice to quit. The Appellants 
contending that inasmuch as they were culti 
rating the lands as raiyots when the Madras 
Estatos Act of 1908 came into operation tho con 
tract of tenancy was entirely superseded by that 
statute instituted a suit against the Respondent) 
for determination of a fair and equitable nut for 
tbo hoi ling leased to them and for a decree direct 
log the Respondents to grant to them a patta in 
proper terms Held that tho object of the Madras 
Estates Act lft)3, was to improve the condition 
and confer new rights and privileges especially 
upon the occupying cultivalO's of mijmli lands 
and it would be quite opposed to its policy to confer 
on middlemen wl o sub let to occupying and culti 
Tating tenants rights and p-ivtlngcs at sll rcsetnb] 
mg those conErrcd on occupying cultivators and 
indeed would result in depriving tht» Utter class 
of tho oonefita intended to be conferred upon them 
The words twuhr end farenor of rent In sub-* 

1 s 8 are not synonymous Tl ov denote two 
clashes of persons If i odors and farmers of rent 
are roiyufi at all they are as appears from s 48 
non -occupying raiyats and cannot to converted 
into raiyah with a permanent right of oecupanoy 
Scnaserri Bctcmyya e Sm Rum I’ahtua 
sarathy An a Row 26 C W N 785 

( 3 cl (2) (C) <d» & 6-Land 

holder — Gen ntee of a portion of melraram <4 ois 
eifofe a landholder — CuUitalmg tenant under the 
grantee, a ryot An alienee of a part of the ra«I 
varam due from the land* which form a part of an 
estates ryoti lands is a landholder wilhn the 
meaning of s. 3 cl 5 of tho Madras Estates Land 
Act (1 of 1908) though what ho tho* owns may 
not bo an estato ” under tbo Act and the 
tenant holding ryoti land under him for purpoies 
ol agriculture U a ryot under tho Act hence a 
suit to eject such a tenant can be brought only 
In a Revenue Court and Civil Courts have no 
jurisdiction RrsaifuraaocLixfin IlonKhandra 
Raja r Jiameyfi, !B Mad. L. J COO followed 
\bvka ere a r but Raja Fajsa Row (1914) 

HR 3! Msd. 3155 

4. & Ci' f£IWs * & «W— <fr uwv» 

of ritUge as nvm — Ullage compose! of culliratsl 
lands end waste lands — Grant of tntleamm— Tenant 
of warts lands wilhant oecupasey njil — VJl~.gr an 
Utah — Surrender by tenant— \o acquisition of knit 
wrens by snamdar — Suit epetment — JunoliAion 
of CiriJ Courts A village granted as an Insra 
In Al> J7H *s» romp-iso l at the time of the 
fisr.l portly of lands under eulirvatiao so I parity 
of ru> lands The waste lands were *ut*e» 
qornlJv given I » the innmdar for rulJralion from 
time to time to different seta ol tenants without 
ncvDpan<-y right. The inaouUr brougJit Its pre 
sent suit In the Civil Court to eject the tenant 
whose period ol teniBvr haj expired prio* to tha 
•lit- Tho defmlant melon led that the Civl 
Court ha 2 no juris! cIkwi t* ea’trtela tho suJf 
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« — •••' ~ ' *s 3 (2) (d) and 189 — Grant of i nan 

village — Leases by mamdars (a tenants — Chin by 
tenant! to right! of occvpa ney—Pre/rumplion as to 
transfer of kuiitaram — S-iifs in Ciril Court for (jut 
mint — ‘Estate ’ under Estates Land Act — Vo evidence 
of any permanent occupancy rights— Jurisdiction 
Tbo appellant wm the inamdar ct a Tillage cor.sia 
ting of bofh cultivated and waste lands, and he held 
»t under agrantmadoto his ancestor jn 1748, and 
since confirmed and recognized by the British 
Government To su t in the Ovd Court for eject 
ment against tenants of wastelands, the defence was 
that the respondents had permanent rights of oocn* 
panoy, and that as the insm Tillage was an * estate * 
under e 3, sub-s (8), cl |d) of the Madras Estate* 
Land Act, 1908, the Civil Court had no junsdie 
(ion to entertam the auits field, that since the 
decision of the Board in Svrynnarayana t Ealanna 
(/SIS), I L R 41 Mad 1012 (P C), which was 
docidod subsequently to the Judgment now appealed 
from, there was no presumption of law that an 
inara grant of a village did not include the kudi 
Taram Fach c asa must be considered on its own 
facts and in order to ascertain the effect of the 
grant, resort must be had to the terms of the 
grant, and to the whole circumstances, so far os 
they could now bo ascertained Held having 
regard to the facts the terms of the grant the 
history of tho estate, and the conclusions to be 
drawn from tjift other docamentary evidence In the 
case, they were all inconsistent with the existence 
of any permanent occupancj rights, sad lead to 
the conclusion that tho inam grant earned not the 
land revenue alono but tho whole proprietary in 
tercet m the property The Unis in »uft therefore 
were not an ‘ estate ‘ within the mean ng of the 
Act, and s J89 did not apply TI e Cirif Court 
consequently had jurisdiction to entertam the suits 
%ek*ata Siwurn-c v Seethabamudc (1920) 

I I R 43 Mad 168 

■ s 2, 2 (d) (e) and 5 and * 389— 

Inamdar and ryct—Suil for rent in a Revenue Court 
• — Fere'll e Court j msdiction of — Landholder under 
» 3 tl (5) — Estate — 8 3 ch (J) (d) and {«)— S 189 
and sell A, ho 8 — “ Landholders wider than 
" cumer of an estate ' An lasmdsr of a port on 
of a village where the inam consists only of some 
of tho lands in a village granted by a Zammdar 


"landholder" within the meaning of a 3, cl (5) 
of the Estates Land Act and tho tenants have per 
manent rights of occupancy Cadadetak* Das 
Bavaji b Scetaxaiuyava Path Arc (1931) 

I L E 44 Mad 677 

ts 3 (5), 192, 205- 

fee Civil Procemthe Code (Act V or 
1903), O XXII, r 6 

I L R 42 Mad 76 
— — is 3, (7) and 6 , — " Final decree' in 

mng of Held, by tho Full Bench aa 
n appeal from a decree in meet 
■ " ' is heard after the 


* 3 cl (?).*._. 
follows — where a 
ment passed under I) o old law is 
commencement of Madras Act I of 1908 (Estates 
Land Act) the defendant being a ryot m possession 
of iynt land on such date ho is entitled to claim a 
right of occupancy under s 0 cl (7) of the Act 
notwithstanding the original decree The words 
“ final decree in the last sub clause of s 3, cl (7) 
mean a decreo which is not under appeal or liable 
to be set aside or modified on appeal. Obiter 
Chut Jestice— It is clear that where a landlord 
obtains a decree in ejectment before the commence 
ment of the Act and executes it before tho com 
menccment of the Act tho ryot could not claim the 
benefit of the first part of s 0 Obiter Krishva 
iiwami Ayyae, J ' The final decree of a compe 
tent civil Court referred to in the definition of old 
waste me 3 cl (7) is a decree obtained in a pro 
ccediog independent of that in which the question 
of oc upancy right it dealt with under * 0, cl (J) 
or the presumption under s 23 is made The 
presumption under s. 23 spplios to all su ta or 
appeals whether ponding st the dote of the com 
mencement of the Act or instituted thereafter 
Kikajcayya v Javabdhaya I’adhi (1913) 

IL R 30 Mad. 439 

ss 3 (7) (1 ) and 6 (ly-DeJfmfion of old 

waste — 'At the lime of letting, meaning of In a suit 
m 191P bv a landholder against a tenant who was 
holding over for ejectment and damages under 
s 153 of the Estates Land Act it appeared that 
the land in question was not cultivated before 
190 1 that it was then Jessed to a strsrger for • 
cultivation for five years ending with June 1B0G 
and that it was thereafter loosed by tLo plaintiff to 


after the permanent settlement, is a landholder tV* defendants for three years ending with Jut 


under a 3, cl (J) of the Madras Estates Land Act 
though the mom may not be an estate under s 3 
cl (2) (d) and (r) of the said Act. A suit brought 
by such an inamdar for arrears of rent against a 
iyoi fa cognisable b.v a Revenue Court under the 
said Act The test which is decisive on the question 
of jurisdiction is whether the plaintiffs are land 
holders under Che Act The term * landholder ’ 
is wider than the expression the owner of an 
estate, and includes every person entitled to 
collect the rents of any portion of an relate by 
virtue of any transfer Avpalaj ab as tiiKOLC c 
Sawyasi (19 U) I lu R 38 Mad. 33 

— Minor mamifar — Lands 


1909 The defendants contended that they bad 
acquired occupancy rights under s fi (7) of the 
Estates Land Act Held (i) that the land was 
ryoti land other than old waste within s 6 (7) 
and fill that the drfend4nta had acquired occu 
panev rights under s 0 (I) of the Fsla'es Land 
Act and were not liable to bo ejected 77 eld. 
further, that the wools “ st tho tune of Jotting 
in the definition of ‘old waste* In s 3 (7) (7) refer 
to Uo crealiofi of the tenure which is in dispute 
VlVYATAEATJHJI O Sill RUAB A VTA RAO BlllA 

DOR (1916) I L R 40 Mad 529 

- Suit for resumption by 


granted by zammdar after settlement in permanently 
settled estate— Whether inamdar a la dhobicr' — 

Whether tenants under hm hate occ pancy right! 

Where a xamindsr made post settlement inam 

grant of a portion of a village with both the waraou , .......... ... 

a permanent Vattnbadi Held (KntABsswssa senphen — Lo estoppel by receipt cf 


BaSTM. J , dissenting) such minor inamdar u 


a landholder a joins/ ryots— First Court t decree be fees 
the Ad ta favour of On Jo» d holder — Ad coming info 
forte during appeal, effect of — irielhrr Estates Land 
Act, * 8, eestrwpectiee- — Final decree Mil (7), 
meaning of- — Amur am tenure, reetmtoWr — Fight of 
resumption when exmtw/iUe — ,\ ofice to jvtt — pee, 
-J raprooe 


menu when tenant entitled to talus cf— Transfer of 
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( 2737 ) DIGEST OF CASE& 

■MADRAS ESTATE! LAND ACT (I OF 1003) MADRAS ESTATES LAND ACT (I OF 


7 andi by lbs landlord and his lotting them out as 
kambattam lands on terms negativing occupancy 
Tight with a new to prevent the assertion ol such 
right It not sufficient to convert them into private 
lands witbrn the meaning of the definition. Per 
■fissuioim AyYar, J — Land originally sen cannot 
become the private land of tho landholder except 
in the one instance mentioned in the proviso to 
■e IBS of the Act The proviso la not in the nature 
■of an exception but enacts a ru.’o of substantive 
law MuEins v Treasurer cf Survey, {(OH 
US, and Maha I’ratai Singh v Eamani Mohan 
Singh, 27 Mad Z. J 459, followed. Zakdtdab Of 
•OatUMtiuj v Somaya (1914) 

I L. R. 33 Mad. 341 
— ss 3 (10 and 15) and 6— Sub t (1) and 


txjiannhon added by amending At I (Modnu At! IV 
■cf 1909), > 3, and t 165, prorwo — Corn-email of 
ryoti into pritnfc fund — tidier in unauthorized pot 
■session The respondents held certain lands under 
-a muchilika, dated 28th Jnly 1007, given by them 
to the ajipehant by which they agreed to hold the 
lands, described as Kaniatam or pnvato lands until 
■30th April 1903 for the purpose of cultivation, the 
-document expressly providing that it should itself 
operate as a surrender of the lands at tho end of 
that term The respondents boa ever held over 
-after tho expiration of the lease, not only without 
the consent of tho appellant, but contrary to hie 
wishes and intention, and contrary also to the 
derm* ol the maehi Mis, sod acre so holding the 
lands on and after 1st July 1908 when the Madias 
Estates Land Act (Mad Act 1 of 1908), came into 
force In » suit by the appellant to elect tho 
respondents and recover posses a ion of the lands 
•which he claimed as his private land* within the 
meanlDg of Madras Act I of 1908 the defence «i 
that they were rvoti lands in which the respondent! 
fiad occupancy rights under t 6, aubs (J) ol the 
Act and explanation thereto added by the amending 
Act (Mad. Act IV of 1909) There were concurrent 
findings ol fact by the Court* below that the lands 
were ryoti, and that tho appellant tad not proved 
that they were hi* pnvate land* within the proviso 
of a 185 of the Act ol IMS II lid that, assuming 
that the respondents had not any permanent rights 
■of occupancy in the lands in auit before the coming 
Into foree of Madras Act I of 1908, they obtained 
■ouch permanent rights of occupancy by the oner 
attonole B * nb-e (/)a»*mended bva 3 of Madras 
Act IV of 1919, and the suit was rightly dismissed 
■by the Courts in India Qovmda /'aroma Curtirtt 
■v Jlothosi Mon dan Padhi, 20 i! L J 62S ap- 
proved. Panalojeya V Janardhana Yaihi, I L P 
-35 Mai 433, referred to 1'eroacaoda llnxi 
■eaBjrna Prasad JiAyudu ® Sohayya (1919) 

I L R 42 Had. 400 


3 <U>— 

See Lawdlord aid Tbwast 

I L. R 42 Mad 702 

— as 3 fill S3. 133 and Sch A Art S 

— ff«U for cl f, focal eew, vilagt cut by an ijandar 

lfn> Him noli Wy Only In Peanut Court — Ez 

change of potto and muchilika net nrr'A«o»y for 

recovery of ' ' ~" J " * 


wit trader Pd-Jtj Land Act— 


‘ Ijaradar’ and 'Pent/ definitions of— Article 13 of 
schedule of the Provincial Small Cause Courts Act 
(IX of 1383) A suit by an Ijaradar of a chare of 
a village governed by the Estates Land Act (Mad. 
Act I of 1908) for recovery ol cist, local Cess and 
village c«s duo by a ryot is cognisablo by virtue 
of a 189 and seb A, art 8 of the Act only by a 
Revenue Court and not by a Small Cause Court, a* 
ell the above items sought to be recovered are by 
a 3 of the Act included m the term * rent* and as 
»n ‘Ijaradar’ is according to s 3 (J) of the Act a 
‘landholder’ being entitled to collect rent by 
virtu- of a transfer from the owners No exchange 
of patta and muchilika Is neccs*ojy trader the 
Estates Lend Act for recovery of rent by suit, 
the same being necessary according to s S3 only 
in caso where the landholder wishes to distrain or 
sell the ryot’s movabl-s or his holding It is 
wrong to hold that art 13 of the schedule to tho 
Provincial Small Cause Courts Act (IX of 1887) 
applies to a suit for land cess or village cess under 
the above circumstances Second Appeal Ao CSO 
of 1910 (unreported), followed Perraju Oahu r 
Subhabayutv (1913) I L R 36 Mad, 128 

3 (15 & 16)— ‘ %ofi lard‘—‘ Eyed, 

Pent — Paehire land not ryoti land — Pont forpastur 
mg, not ‘rent' under the Act — Si 1S9 and 77 of 
the Ad— Suit Jo- ejectment and recovery of pasture 
rent, ccgnisnlle, only ly CitH Courts Lind usually 
fit only for pasturing cattle and rot for cultivation, 
i t , ploughing and raising agricultural crops la not 
‘ ryoti ’ land, though it may have been ‘ old waste’ 
and a tenant of euch land ia not a ‘ ryot’ and sny 
amount agreed to be paid for pasturing cattle ia 
not ‘ rent’ will in the definition* ol > 3 of the 
Madras Estates Land Act (I of 1908) hence a amt 
to elect such a irnan t from the land or to recover 
the amount due for pnaturape is cognisable only by 
a Civil Court and not by a Revenue Court, *« the 
jurisdiction ol Civil Courts exists in all eases where 
it has not been expressly taken away P*J* Or 
VjtxKATACmi r Axtataxx >eJ (i9J3) 

I L R 38 Mad. 738 

M 4, 27, 73. 143 — Levy of fee (hanga 

leant) for regmvnwi of harvest, legality of — Eight of 
landlord to enter land and make experimental harvest 
— liability of (mast to pay compensation for loss cf 
crops by theft or cattlr—I iabiity to pay rest for 
fallow lands, in the absence of custom— Eight cf 
tenant to obstruct fowef vain water into the landlord' s 
irrigation channel — Ltdbihly to pay iced Tale when 
water insuff cient — Rimwucn of rent, legal right to 
Where the landlord is entitled to a share of the 
pro iAiw, Mar Isey o! e .(n-^arlW Ir.vjip.nt’.ettf by bba 
landlord on the tenant for anpemsing tho harvest 
m order to protect his intereata ia not illegal and 
it ia not opposed to ■ 73 or 143 of the Estate! 
Land Act, Devanai ▼ Eaghunatha Low, (ISIS) 
Mai IT A 385 and Kam Peddi Eeddy r Ececiver 
of Eidadovde and ifedur Estates, IS Had L T , 

171, followed. A landholder entitled to a specific 
•hare of the produce, la not entitled to enter upon 
the laDd and mate an experimental harvest of a 
email portion of the land With a view to threw on 
the tenant the trnden of proving that the yield of 
the other portion* was not equal to that of the 
experimental harvest A Isnibord it not entitled 
to levy a fee (ealled Fonehame.ti) as compensation 
for tho loss earned to the crop by cattle, theft, 
et- , as the tenant is not an insurer and is not 
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MADRAS ESTATES LAND ACT (I OF 1903} 
— tonld 

estate within the provisions of Madras Act I cd 
1TOS Bat there was no formal settlement, and 
no recorded evidence of any settlement Admit 
tedly there was no sanad dealing with the lands 
in terms of Madras Regulation XXV of 1802, nor 
anything to which the applelant could point as 
making a settlement, and the uncertainty of the 
mode of settlement, if any, was fatal to any idea 
of a settlement having been made, and the defence 
therefore failed TARTHASARAni I Appa Rao it 
Bowma»xva Satvahabatana (1918) 

I L R 42 Mad 355 
• - 1 f 6, sni)-s (6) and 3 8— Government 

lands under ryoltcart (enure, purchased by zamindar 
—Release of revenue on such lands — Zamindan 
lands, acquired by Government under Land Acquiet 
(ton Act (7 of ISOt ) — Compensation — SuhJfiluIion 
of ryotican lands as reminder* lands — Sufi to eject — 
Jurisdiction of Civil Courts — Acquisition by land 
holder of occupancy right — Acquisition by tenant of 
landholder* right, difference between Where a 
zammdar who had purchased some ryot wan lands 
from a Government ryot and obtained ft release of 
govenuo doe on such lands in lieu of compensation 
payable to him lor some other lands taken np by 
the Government under tho Land Acquisition Act 
(I of 19M), brought a suit fa 1911 in the District 
Court to recover such lands from a tenant who 
was in possession thereof since 1S01, and the de- 
fendant contended that he had acquired occupancy 
right thereto and that the Civil Courts had no 
Jurisdiction to entertain the suit Held (i) that 
assuming that tbo suit lands were substituted as 
part of the zamindan, tho plaintiff, who was a 
Government ryot of such lands prior to the sub- 
stitution had occupancy right therein and did not 
lose such right by becoming interested in them as 
landholder, under the oxptanalJon to sub s (6) of 
s, 6 of tho Madras J- -state* Land Act , (ft) that the 
provision of a 8 (1) ot the Act refer to the acqtuu 
tion of occupancy right by landholders and not 
to the acquisition of landholders’ right by ryots , 
and (In) that In any event the general provisions 
of a 8 (J) cannot affect tho special provisions of 
tho explanation to sub s (6) of » 6 of the Act 
Zaxinbah ot Sahivamti-zt c Zahivdas ot 
Booth Vauxtb (1915) . L L. R 39 Mad. 914 


Set s 3 . . I L. R. 38 Mad 891 

I LK <0 Mad. 664 
1 L. R. 41 Mai 724 
£>e*.S . . r.Z.RW Sfai. 

— - — — M 8 (exO>p- 3). cl (2) (d) — fnamdor 
—Rvjht to Lrufitorom— Ao petjumjrfion in favour of 
tnamdar — So distinction between tamtndar and inam 
dor as to presumption — Surrender or abandonment 
of holding, no t an acquinlicn by landholder of right 
to ludtmram — 9uii «» eiec/mcnl— Jurisdiction of 
Cinl or Rertnu* Court The presumption Is that 
an inamdar Uke a eamlndar is not tho owner of 
the kndivsrsm right. JVr Bstussvx Amt, J. 
— Surrender or abandonment of tho holding by 
the tenant, is not a case of acquisition of fbo 
Vudivanm right by tho landholder within the 
terms of the exception to « 8 of tbo Estates Land 
Act and such land does cot therefore erase to bo 

R rt of tho estate , consequently the Cinl Courts 
te no Jurisdiction to entertain suits fn efectirrot 
brought by inamdsrs against the de'endanu who 


MADRAS ESTATES LAND ACT (I OF 1908} 

—could. 

wore tenants in posressioa, hot the phials should 
be returned for presentation to the Revenue 
Courts Per SrrvctB, J — A natron- interprets 
two should not he placed on the word acquired’ 
in the exception to s 8, so as to exclude acquisi 
tion by an inamdar by surrender or abandonment 
of the kadi vs ram right by a tenant Sen vans 
bata’U v Pataka (1913) I L R 38 Mad 608 

s 8, exccp ; s 153, proviso , ss 157 

and 163 — Shrolntmdat — Eight to ludioaram — Pre 
sumption as to — Acquisition of lWitwram right — 
Surrender or abandonment, tfjict of — Euif in eject 
meni — J vrisdwJion of Cinl or Revenue Courts — 
Tenant for a term — Tenant tit possession after ezptry 
of term — No subsequent recognition by landholder as 
tenant, effect of — Trespasser The plaintiff, who 
was the rhrotnercdsr ol a certain vil/egp, brought 
a suit in the Civil Court to eject the deferdant who 
was a tenant of rome lands forming old waste under 
a lease lot a period of three years which fcsd expired 
before the Madras Eatsles Land Act came into 
force It was found that tho defendant had no 
occupancy ngbt in the bolding, and lbat be was 
not recognised as a tenant by the landholder after 
the expiry of the period of the lease The defendant 
contended that the Civil Court 1 ad no jurisdiction 
to entertain the suit lhld that tho Civil Couit 
had jurisdiction to entertain He suit Per MAXES, 
J — Surrenderorebandcnment by the tenant is cne 
of the modes in winch tbo landholder can acquire 
the fcudivnram right so as (o attract tho nrovieicra 
of the exception to a 8 ot the Eatsto Lend Act 
When it is found that a tenant has no occupancy 
right fn his holding and that the land u not private 
land, tho presumption. Is that the occupancy right 
■a in tho landholder either by the onginai grant or 
by prior or subsrqurnt acquisition JVr Erracx*, 

J — The provisions of s 153 of the Fetatcs lard 
Act are not exhaustivo c,t all poasil le cases of «vi<? 
tion cssea of eviction of tenants under Icares or 
terms not exceeding five years Bfo taken cut of tbo 
Act by the proviso to a. 153 and consequently out 
of the Jurisdiction of the Revenue Courts A 
tenant m possession after the expiry of hi* trim, 
who has not been recognised by the landholder as 
a tenant subsequent thereto, is ft trespasser wltlln 
the meaning of a 163 of t? o Act, and consequently 
a suit in ejectment can be instituted against Mm la 
a Civil Court PossrsatsT Padayacui v bsscr- 
rvDaran <1914) . . I L R 3S Mad. S43 

— as 9. 11, 151. 157 and 187 (th~ 

Custom or contract enabling tenant to build on ryes l 
land, validity of A custom or contract entitling a 
ryot ol agricultural land to erect buddings Hereon, 
is not opposed to the provisions ot the Madras 
Estates Land Act, and can be enforced against If « 
landlord, though such erections may Impair the 
value of the bedding for agrcultural purperrs TJ e 
effect ef such a roslojn la simply to make ft an 
Implied term of the contract of tenancy Mxtsa 
K isnt Row-tom » Tociccs (191?! 

1 L. R 37 Mtd. 432 

I. 11— 

Ere S 3 . L L. R. 43 Mad. 174 

« 11 and 151— Suit for injunction 

by la* didder ego* * it lenoul—dgrinlluw IM 
mg — EetrUon of building o» port of the holding— 
Part tendered unfit for egnetllrrof purfoset— 
lUdimg oa a tcheJe not tendmd Unfit, effect ef— 
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MADRAS ESTATES LAND ACT (I OF 1908) 


MADRAS ESTATES LAND ACT (1 OF 1908> 

— conld 

„ tnb.fan. .»a >■<«<« r*' 1 * *" i’5,’ . 

- ■■ r*- a c. w. K. «« 

i SSS^Tfiw 


-— Aff watum ‘.V , 

./« «*»•■» “s"'vSor“te 

f rftrah^Bsrssra^ »*. 
BisfiL*£s;a«Srfi*fiL« 

I.5213)- 

Su FbocbMM J ^ R 44 Mad . 293 

Z g 3*7 . t L. R- 36 Mad 126 

* Distraint Jor a higher 

rent than legally due Jfffj^^utMLwi/Act 
dur S 53 12) of the (M»f rw) ^ ^ Mldo 

(I of 1903) enables ‘ CoUector, unt lega u y duo 
a distraint to the extent of tb patta 

to tb. tailed by fit. ditto 

tendered by tb* l,ndlobl- T “,^ b ll ,y of tbo 
0U..0 rM mind 1° ...» »lr- 

proper amount of rent. raMOO'Jt Gov’t 

XUontmtiu Row Sahib v \e Mad , 1140 

at jra* ttESs&asAaa 

Undo, of V*«" ,‘f AMdmllutVi fed dot ft ° 
„dt 8 .of tn«< U a“ th. ej"‘ t;, »“ 

1903) An oCrr ol * r onc0 offer of p««* » 
delivery to Wm. « ®V r by delivery eannot 
made ‘"‘‘."'"au’ihcn become* neeeMMJ *®“ 

bo effected. »n1‘t men « ^ * bolding M 

Iho r* u » *° l * l8 .i _ tg n o velid lender of p*»l*- 

thli »» not ‘?, r ™ * "j ‘ deliver ' eonsidere 


See S 4 . 


I. L. R. 40 Mad 640 


V11 at done, there to no 7^ 

33 Mad. 629 

. ... 65 „» 1«-; ™?x£3SS?A 

e&S clji’ ;« 

12) Tie **l d ' b/, 1 the >f»d«» tm*" 

in » «o>‘ under *«rti«i { , Lo partite 

Urd 4rt, to «»«* ^'lUl" pree..iore cl 
More it. »re not b 

ii"iV1^0i™” r ss';«t' d 

^^SarasasaSs 


S«e S 7- ■ L L. R. 42 Mad. 114 

See S 189 . I. L. R. 39 Ked - 233 

Madras Loral Boards 

tzwt™- ■■ « sisrfs&ixiiM 

to distrain fW***°{ 77 0 f tlie Madras Eel a tea 

<'“«?. « »a tt »f tie «»*“ 

£."!■ Act, for 

J£1?, %SSa ec cEcted !*» «* 

Bu..ciU«0»A JUbiubUAjIlM l>»> j> BiJ _ 3 j 9 

as 77 and 189— 

See Cl Yu. rrocmcHE Coer, 1909 

’ 1P3 “ I LR« Mad. 697 

e '\^Ti E m 

^ * S M I L. R. 3S Mad. 620 

^twT . I. L. R. 39 Med. £39 

111 and n»-C»nJrjw*ir»C«d« 

O Til, rr 55 and 92— Sc! t of ryrts folding far 

0 . '( / m m,j nr ,fy '» eesivrJ 0/ eofe — 

R„r»v< Co*el Jajuftdtfer fo *el 

IX’ZZj ’.* SXi .7 r.f - f-srg!:; 

eefbeff Mid* «fe— Sa.t <J» jwefastrui Cint Conti 
for declaration that crier is ultra n ret and rwdt 
pw.s/ai »oWt « ben .u ir m err * 

under ss 111 end ‘^e Made** l>Ule» U»d 

SHSgs 

Wm* t C t" “«t^ tl - c«-’nd of Irregvl.tjty 

‘■Set- •X5,7i5! r" ”.r>A t. 

tlve^H onV^Tm enl na Cf tie » «»r»* 
rafeire lend Art JidrrttPA CnirttlO tv 
„i 

c,«l C«rt. A «.t for a dretmiwo ibet tb* 
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*52JJ KSTATES LAOT> ACT U 0F 10Q9 ) MADRAS ESTATES LAND ACT (I OF IMS) 

M 5S Van, 1. 1 If CUth*T, 2$ Mai. t. J $6, diBtinguwjwd Kama- 
r.ot IoIIo-wnI. A Revenue Court can aiTOiv v IUmajwahj ( 1911 ) 

*m wesno profits against persona in unlawful I L R 23 Mai fid 

1ST*? W&* over beyond the period 1 K ’ 39 60 

' r !ca *°- Jaotaka bostADtJ r ZAMmuR or M. 185. 211, 131, 01 and 77 — Itvct 

imapuram (1018) . LlfcR 42 Mad 315 tian Isndoumcr — Illegal dulratnl — Suit Jar damages 

, „ , — Junsditltm— J’ereMc Court— Madras Beat Be- 

oltcnronct* J* eatery Act ( Ylll of 1803), ss 40 and 73 A Suit by 

aSSH-a; ssat wSSarfe css 

■“ *“*TV“ •» srswr grasps ofrjfe 

I 167— F stales Land Art are in the nature of provisos and 

iS«S 3 , L L R. 38 Mad. 163, 459 11 would not l® legitimate to cut down tbo oper 

o R a Y «t»vo portion of * 189 to which tboso provisos do 

Do. . 1. At it. JB Mad 843 not in terras apply merely because otherwise, tho 

r " " ‘ 1. L. R, 37 Mad 432 * * f “ 


- g , o~ lees.” ir«t Derby Union v Jl/j(fopoli/as Life 

,, ^ Assurance Society , [JM7] A C £27, referred to. 

“ rt *>• 8 , . I L. 8. 33 Mad. 843 Sub m. (5) and { 3 ) which wero drafted in plaoo of 

nx... as 49 and 78 of tho Rent Recovery Act were prob 

of rifWs v»*x^S>!mV«of ~Ptex*d*ft Code l Act V * W F retained by madvertanco after the jurisdiction 

»cr i?X' 12 s «” ““ sss m „ ° uZ £> 

«w. <W -I tbo Ci.il Court ft. 

Coyerement and is not t Court within tho meaning 8 *® A ” V \ a, £“ “ d Ai yasoer. JJ 

% *• 476 0/ too Cbrfa of ftmunaf Procedure Be ~CL|2)oI a. 2J3tovrstb» Civil Court .jurisdiction 

fUKoHAjrrna IUo (1915) I. L. R. 39 Mad. 414 CnI 7 whew tbs siut is not brought fox the relief of 

_ ' ‘ pecuniary damage* for proceedings taken under 

< 285— colour of the Act that is whore it Is brought for 

Bn a 3. other remedies such as injunction, declaration, 

*• reww • a a «■ »• i« jsr&^a, i*is 8 arfi. A ES-.i^s 

' — - — • j 389 — Jurisdiction of the Civil Court even m respect of 

See S 3 , I L R 35 Mad. 7. 126 <*»* claiming other redress than pecuniary dam 

1 , o 5j Mat 33, 738 “S' 54 tho redress of damages bad been already 

t T* R 43 Mad. lfifl churned by tho plaintiff in a suit filed before the 

1 ** K 1 Collector under c( (/Join 213 Quaere Whether 

— . . Cml Procedure Coit the remedy by a suit in tho Collector a Court to 

IF of 1303), t 11—Bes Judicata — Suit to enforce set asido a distress undor • 0a can bo availed of 
acceptance of mlta—Decuion by Becenue Court — by a Government ryot s tenant whoso moveables 
Decision <w to occupancy njJtf or t,t!e to land clamed bare been distrained under s 17 and whether as 
<M part of the holding— Subteipunl evil tn a Cult .uming that be could do so, the jonsd ction u «n 
Court for ejectment of tenant as trespasser — Decision exclusive one in the Revenue Court Naxatava. 
of Retinue Court, whether binding as res judxota in swaut v Vb-vkataramaxa (J915) 
the suit *n Cinl Court B. 189 (3) of the Madras I. L. K S9 Mad. 239 

Estatca Land Act does not constitute the decisions mo- 
ot the Reveauo Courts, on an issue as to title to * 

land or occupancy rights therein arising Inoident- See S. 131 . 1. L. R 42 Mad. 319 

o«y In salts to enforce the acceptance of pattsa See S 155 t L- It 43 Had 60 

which are cognizable exclusively by such Courts, v 

rea judicata 4 » subsequent suit in a Civil Court Cmi. Pbocs»cts Com (Act V ox 

instituted by the landlord tor ejectment of the 2908) 

tenant from suoh land. Afxa Rao « GoRUAJO n -y-viT * X v T R 49 Mad 7R 

(1920) . . , . 1 L. R. 43 Mad. 859 ° iXJJ ’ « 1 L. Jl. 42 Mad. 

O IUn r.l awn s 115. 

— s 189 and cL (12) of Part A of LLS tl Mad 554 

Schedule — .Ivil to rtcm.tr load* under the Act for 

com payment of rent iion-maentainaM ly cf tn Cinl — — ■ . - - presentation of plain 

Courts 8. 189 and cl. (22) of Tart A of schedule lo Head Clerk not avlhoniei to rrceife — tim lotion 


t. L. K S9 Mad. 239 

s 192— 

Bee S. m . 1.LR « Mad. 31® 
See S 155 I. L. It 43 Had 69 
See Crm. Psocsmbs Com (Act V ox 
2208) — 

O XSH, JL 5. , I L. n. 42 Jffad. 70 
O xun r. 1 awo s 115. 


to tho Madras Estates Land Act (1 of 1 


elude a Civil Court from taking cognisance of a 
suit by a ryot to recover possession of a holding 
sold under the Madras Estates Land Act, fox non 
payment of Pent, on the ground that tha land 


pre Act (/X of 2558). * 4— Court wot dosed, if the 


offteer <m tour only and not on leone — ft. 24 of Cml 
Pules of Practice, Plamts under the Madras 
Estates Land Act (I of )O08), cannot be stud to 
be validly presented, if presented to tho Ifea d 


payment of rent, on the ground that tha bind be validly presented, presented to tho Head 

bolder had no right M *»U tho holding <2. (221 Cterh of tha Collector, Unless tha Collector has 

la not confined to a euif to question »a intended appointed him to receiv'd them A Court cannot 


ippomtcd him to reoeivo them A Court cannot 


sale of tha holding. Cause Ifmdecn Saiti v Huthiaty be said to ba dosod with(n tho meaning of s 4 
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MADRAS HEREDITARY VILLAGE OFFICES 
ACT (HI OF IS95) 

See HxredjtaRY \ iu.\ge Oijricxs Act 
Sft UsSETfLED PaLAYASI. 

L L E 41 Mad 749 

s 2— 

See Minnas Las a Retevjte AssessitKTt 
Act (I or 18'flJ, a 2 

I. L. B. 33 Mad, 1128 

S3 3 end 5 — Applicability of EmiJu 

rr.'nl of hereditary offers ms 3, <i j — Statute, 
construction of S Sol Had ms Act III o! 1895 fa 
applicable to emoluments of hereditsiy offices m 
proprietary estates of tic classes mentioned in e 3, 
Cl 1 ilutyala Fcpoyya v Icivn Huramullv, 
(1912) Had If fl. 7, approved Vetraladran 
Attars v Suppiah Achan, i L II 33 Had 4S8, 
overruled. Per Sadaszva Aitse, J . — In case of 
ambiguity as to tie construction ot a statute, ecu 
(■derations based on the (clem* ol the Act and (be 
previous history of tbo legislation relating to tbe 
matters dealt with in the Act might property be 
referred to lor deciding which of two views ought 
to ho fallen XiSstifa Acsaxr r Vmuvi 
Hamtr (m2) . . I L. R, 37 Mad 548 

- — — - as 13, 21 — S 21 M vo bar to suit fer 
recovery of land A suit in the Civil Courts for land, 
not based on the ground that aoch land constituted 
part of the emoluments of sny of the offices 
described in s 13 ot Madras Act III of 1695, Is 
not barred by s 21 of tbe Act The effect of tbo 
words in s 13 of the Act, “but such decision etc, 
is to preserve tbo juried etion of tbo Civil Courts 
even in e«6es where tho Collector decided the cans 
on the assumption mentioned therein and not to 
oust auch jurisdiction where he did not Cavasa 
IUuah t> An a cals. Pattayya (1009) 

I. L. R. 33 Mad. 235 

- . — . , . — Prohibition »»’ a 21 

applies OhIij when jurisdiction is conferred on Hire 
we Courts by * 13 — Construction of statute hot 
withstanding tho apparent generality ot the Ungo 
ago of s 21 of Madras Act 111 of 1895, it must t e 
held that tho section takes away tho jurisdiction 
of Civil Court ouly in those cases In whfeb 
jortsdiotion fa conferred on Revenue Courts by 
s 13 A suit for a village officer’s roam land on 
the expiry of a leato granted by such village officer 
to tho defendant, is eongnitable by tho Civil 
Courts as tbe j lamtitlhas only to proT* (be letting 
and expirv ot tbe term and he fa not called opou 
to prove bis fitio which the defendant will bo 
«t topper) hot rt dupvtisg Tier fUaMB csaoH, 
however, lease his claim on bis title to the land 
AaraiimAefw V Aitreatnhtiiii, 16 Mad 1 J 331 
referred to. Kesemn Anratimhutu v AaraeimJviu 
PttHtnoalu, 1 1 It 30 Hat ICO, referred to It la 
si general princiile of law that every presumj tion 
shall be made in favour of tbe Jurisdiction of a 
Civil Court and that it shall not be taken awav 
except by express words or by necessary imntic* 
ttofl IfirrvcLA bxrruxM A'aiDt: r Dorror Itawt 
Barov (19V») . L L. R. 33 Mad. SC8 

MADRA3 raGH COURT RULES 

P'« lftcir Cotav ItriM a*l> Orctci 

(a) Appellate. 

fire Ltrriss Pattxt, Ct». 15 avu 26. 

L L. E. 41 Kad. M3 


MADRAS HIGH COURT RULES— co*f<? 

(b) Civil— 

r 14- 

fire Madras Estates Lakd Act (I or 
1908), b 192 I L E 38 Mad 295 

— r 161 (a) — Filing of six months for 

applying far execution »n Court to whwh drove «« 
sent for execution— Object of the rule — hxteution 
application after six months and partial exec niton 
thereon, cal idity of — 7 ime vcl the essence of the rule — 
CirH Proer dure Code (Act T of I90S), s 21, c (I) (b) 
— Right of District Court to recall a case sent to a 
Subendxnate Court for execution It 161 (a) of tho 
Civil Buies of Practice which enacts that it after 
it demo has been sent to another Court lor eiecu 
tion, the decree-holder doea not, within six montl a 
from the date of the transfer, apply for the ex ecu 
tion thereof, the Court to which the decree has 
been (ent shall certify tbe fact that no application 
for execution has been made to the Court which 
passed the deejee and shall return the decree to 
that Court” is in the nature of instruction cf 
direction to the Court to return the pper* to tho 
transmitting Court if no steps aro taken by tfco 
decree- holder within six months to execute tho 
decree A violation of this rule does not render 
tho proceeding taken, ss in this esse after six 
months after transmission, void ob trhlto Tie 
rule is only directory and not mandatory and the 
time mentioned is not of the esserce of the io’e 
Coldow v PtxeH, 2 C P D 662, followed 3 here 
a decree is sent to a District Court for execution ly 
soother Court and tho Ihislrict Court transfers tie 
decree for execution to a Subordinate Court, lie 
period of an months allowed by tho rule for execu 
tion in favour of the decree bolder is to ho coonted 
from tie time the decree is sent to tbe Distnrl 
Court and not to tbe Subordinate Court Ln aer 
a 24 (1) (5), Civil Procedure Code, the District 
Court la entitled to withdraw to its own file the 
execution proceedings transmitted by It to tbo 
Subordinate Court and to dispose Of it VXXLI- 
Arts, v SuBBanwAinraH (IfftSJ 

I. L. R 39 Mad. 483 

— 277- 

fire Civil rnocxncxx Con* (Act V Of 
1008), a, 113 1 L. B 38 Mid. 650 

(c) Criminal— 

r 1 |b) — 

See CbIMuiai mociDEUE Coox, is 223, 
421 atm 637 I L. R 39 Mad 527 

MD- 

See CnnrivAL P»ocinvnx Con*, *» £33, 

12 i jvn 637 

I. L R. 39 Mad. 527 


MADRAS HINDU TRANSFER AND REQUESTS 
ACT (1 OF 1914) 

See Hr*. in Taa'srtn IlMirxer* 
Act 


MADRAS IRRIGATION CESS ACT (VH OP 
1865). 

■ — ■ ■ -1 — . — ■ ■■ Water Riglls—ArtlJ! 

not Clm»'l~Jli}U of Zavnsdat— permanent fields 
merit — .** Engage mult miK Carmine ru" —Madras 
Jnejation Cus Acts Til of f | Si aid F cf 1VK. 
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■MADRAS IRRIGATION CESS ACT (VH OF 

1805)— ® 


MADRAS IRRIGATION CESS ACT (VII OF 1885) 

igagcraent 


. 1 and 4— 


wan settlements is by virtue oi a 
with the Government entitled to irrigation free O 
•cp.r.t. rhargo no cm <1»U nndor «... AH to 
imposed for water supplied to the extent of this 
right and no more Hell, that " an engagement 
with tho Government' had been created nothin 
the meaning of tho proviso to the Act bv the tran 
aaetion of tho zsm.ndari having passed to tt.a 
Government and had been aceeptod by them as 
binding the parties for a period of between 80 and 
00 yean daring which (including 40 years since 
the Act was passed) the respondent s camtndan 
had been enjoyed without any question or doubt 
that tho respondent held under a tenure which 
gave him the benefit of the proviso in Act VII of 
1805 Tire Secretary or State tor Iidia nr 

<“• I 628 


-co*lf 

tho landkold r» concerned, and the samo, having 
boon revoked by a later Government Order, is not 
finding upon tho Government It is not advisable 
to interpret the plain words of an Act In the light 
of expressions of the views of Government before 
its enactment Aiminwfraior General of Bent'll v 

Frenli! Mulltcl, 1 L. R 22 Cole 75?, Nadir 
Bakhih v. Bhavam Pra-wd, I L R It AIL 148, 

Q iren Cmprese v Bal Oangadhar Tiiol, I L R 
22 Bon J 12 and HUd/r v Derter, f/SW2J A O 
474, referred to Per Sanvstvi Ayyar, J — A 
d liberate and considered ratification by Govern- 
ment reduced Into a formal Government Order ia 
conclusive just as a person's dee]at*‘Ion In a 
registered document would stand even if not 
directly communicated to third persons Ratifl 
cation by a long course of condJct Is not less 
effective than a ratification by a formal declara- 
tion Construction of orders of Government and 
nets of pubbo officers and ratifications of such 
acts as well as tho mode of Heir communications 
considered. Chulambora Row v The Secretary of 
State for India, I L R 28 if ad 66, Lulehmet -Data 
v Secretary of State for India, I I,. It, 22 Mad, 

456, Kandukur* Mahnlakahmamma Cam r The 
Secretary of State for India, I L. R 3i Mad 235, 

Sr, Raja Venkata Ihtngayya v The Secretary of 
Stale for India, {1913) Mad IF A’ 41 7, Reran 
Vtnkalnaubbiah v The Secretary of State for India, 

14 Mad L T 131, Seeretan/ of State for India v 

Ambalamna Pandarasannadh, I T It 34 Mad h^vemmeM oi mnu ao t l(iat 

366. Mana Sura, Mudohar Y The Secretary of to reserve 

State for India, 14 Mad L J 3W, Tie Secretary the Governmen grantee exercised 

of State for Mia, v Pentna P.ltai, 1 L It 21 *>»«» ‘ ‘ “v a l “ eU lt must be presumed 

Mad. 279 and TVnlmfci Rangayya Appa Row v . channel was included in the 

Secretary of State for Indue, 24 Mad I J 680. th± V h The ownere^P of the bed will not however, 

referred to RuAaopALAcnAiiYot.n v Secretary 6 r tnt ^ . *j, t t0 UB6 the water of the 

' L R 33 Mad. 933 

Act III of 1905 is declaratory , and effect tnunt be 

Tts nneratipn to tho matter of encroachments on 
its operat o ^ rlver „ the flowing body of 

“ Under s 2 of Act ITI of 1905 where K is 
vn to belong to a private person It belongs 


- - Ownenhip of led 

of channel— Owner of channel led not on that occoonf 
alone entitled to water free of evsa— ojemerit fo 
mjrptj water free of charge how proudr-Ratureof 

engaging tlobe inferred from permorcnfscff.mr.lf- 

Act 111 of 1905. i *— Stream, what Voluntary 

payment— Money paid on a J ? « f£e 
11 of 1S64 not voluntary Rbere ^“ f. of 

Government of land r m 


. 'for 

through artificial channel recognition o/ — F orftitvre 
o/ estate to Oovernment — Easement — Engagement 
setfA Government — Ron lird ility lor test after period 
of SO or 90 year * An artificial channel from a 
non tidal r ver through which water for irrigation 
ran through an estate belong ng to the respondent 
was constructed upwards of a century ago by tho 

lanundar recognized tho right of the respondent a 
predecessor in title to irrigate his lands with water 
from the channel In 1833 on forfeiture of the 
Palkonda zsmind&ri for rebellion, it came into 
possession of the Government but no attempt wat 


structcd upwards of a century ago by tho flot ^ahown to “A^n-TjItc'pVraona may be 

~ 



made by the then Government to change the form from charging water cess thersminder 

ing on which the Irrigation rights were enjoyed b v and the fact that t upkeep of tho channel 

the predecessors in t tie of the respondent and of apportioned the c . fal £lndari and ryotwarl 

the respondent himself, or to lessen or interfere according to t e raise a presumption of any 
with the continued enjoyment of the easement as land under it only engagement which 

of right and without any exaction or charge. No such engageme i> erl7 ,g nent Settlement la 

claim in respect of the lands in suit was made until can be ,nfet 7?" . . c ic d with reference to the 
1907 when a sum was levied on the respondent that the pealilu irrigation n0 further charge 


under the Malras Irrigation Cess Act (Madras 
Act VII of 1800 as amended hy Madras Act V of 
1900) which ho paid under protest, and brought a 
Suit for a refund of tho amount, and for a declara 
timx that he was not liable to pay anv cess under 
that Act The Act as amended enacts in a proviso 
“that where a zammdar or anv nther 

.description of landholdar not holding under ryot 


v. >»rf™ h 

£3? sxtz SajJ^KV- 

account in fixing the peshkush, no separate charge 



DIREST OT CASES. 


( 27 CO ) 


SIADRAS IRRIGATION CESS ACT (VII OF 
1S43)— 

can be made for the iccond crop Money P*'d 
a demand by Government and enforceable by 
attachment under Act II of 1804 ia no! a voluntary 
payment Kavdekcri JIanaLiKBioaAMSta Gabu 
t SaonkTABY or Siat* ion IvCU (1910) 

I LR 31 Mad. 21)3 

2 ■ — . I'ewfifioiu Here* 

eery to cniifle Cswnanl In Icry toiler erf — Gmvra- 
meal irrujntian tourer, what i» — Emjagrmrnl, enter* 
of. la be implied from lille-rferd — Erltnl ol water 
right, loo aieertiMet— CrlJiNtioi 0/ iaryrr arm 
without trurtate of water not liatie l> r 
li on, granting of Tbn essential condition! for the 
levy of water ceaa unlcr Madras Act Ml of lBbt 
aro— (I) The Irrigation must be effected by means 
of the water of ‘am rr stream, tanlr or channel or 
work belonging to or conatrurted by Government.’ 
fil) It tho water from such a source ia received by 
Indiroct flow or used after storage In an intermediate 


MADRAS IRRIGATION £ ESS ACT (VI! OF 
lW5)-<*»tf * 

2- coarM 

darl and Ually throocb » Government rill**''. £ 
not a ■ river t. longing to Government within • * 
of Madras Art MI of 1803 at the rlaco where 
it tiaawa through the tamimlarl wherein both tho 
bank* and the bed of tl a river belong to the 
aannndar i and a ryct of Ibo runinHar taking 
water from the fiver within the limltl of the 
tamm-lari for Irrigation ia not liable to W water- 
era* to Government under the Art Maura* Act 
III of 1907 ha* not taken away pre ousting natural 

and ease limit right* of private proprietor* in 
flowing water* of natural '.tre.m. ' CM»um» 
Cunrv r Til* Bic*rtA»T or EtAT* ro* IkMA 


, I. L R. 43 Wad 529 
— 2m y of ««**, trial ■» 
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MADRAS IRRIGATION CESS ACT (TO OF 

18C5)— «o) frf. 

■ t 4 —eontd 

theory of tho ownership of tho hot of a tank or 
wafer coarse being the foundation of * right to 
uso tho water free of charge The fact that before 
irrigating tho fnamdar s lands tho water had flowed 
through two-filths of a sheet of water included in 
tho Inam does not make it any tho leas water from 
a Government source Util, further, the fact that 
ram water had got mired with the flood water ia 
no ground for getting rid of the liability Seem try 
of Stale for India »u Council v rerumal Pillai, 
1 L R 21 Had 279, distinguished liana Susai 
Mudah v The Seeretiry of Elate for Indui, 11 Mad 
L. J 350, distinguished Secret ant or State 
for Itdia r Swash NABATiiEMWARAir (1910) 

I L R 3) Mai 21 

* — ■ Madras Act II, ISB4 — 

* Defaulter,' who u — Ptrion liable to pay cess under 
Act VII of 1865 — TAe taminAar and not the tenant 
ia occupation liable W here wotcr-cess is leviable 
on zaromdari land under the provisions of Madras 
Act VII of 1863, the person bound to pay *uch 
eras J3 the xamiadar and not the tenant in oecu 
potion of euch land. Rynappan Stnai T Brere 
tary of State, Mad IF A 322, diaaented from 
Subramanya Chetly v MahaUnyasam* Siren, I L. 
R 33 Mad 11, followed. The zamlndar is the 
proprietor and landholder within tbo meaning of 
Aet II of 1864 lie ia tho defaulter whose right 
and interest passes by tho sale under s 39 of tho 
Act Tho security for the pubbo revenue and for 
tho cess which is recoverable as auch tevenuo is 
the full proprietary right and not the right of tbo 
tenant KornuvciA Betto Rover, Zashrdak or 
Ukkau v Sahasbavaua Iter (1911) 

L U K 34 Mad B20 

— ■ ■ . ■ “Rncr l longing to 

Government ," meaning of — Za inindars and Rajas, 
rights at, to waters of runs posnng through their 
lands — Water, proprietary rights in, due towed — 
Madras Land Encroachment Act ( 111 of 1905 ) e/feet 
of, upon such rights Per Milleb, J — In a suit for 
tho recovery from Government water eess Illegally 
levied, the cause of action arises on each occasion 
on which tho coss is demanded and Art 131 of 
Schedule II of the Limitation Act does not apply 
Tho High Court having held in KanduLvn Mahala 
tnshmammaGani, Froprutnxof Urlamv Secretary 
of Slate for Indio, 1 L It 34 Mad 205, on facts 
similar to tboso relied upon in the present case, 
that the Varasadhara river is a nver belonging to 
•Government, such finding was a matter of law 
which should be followed until overruled by a Full 
Bench or a higher Court Followed accordingly 
Per SikKaRAN NAiR*d Under the customary law 
of the country water belonged to the owner of the 
estate through which it passes, ao long as the 
■water remained on the land, subject to tbo claims 
of the proprietors below The members of the 
village com muni tv and tho zaramdar* or pobgars 
were entitled to the water which flowed through 
thoir lands If Government are the proprietors of 
■flto land, they arc the owners of ti e water thereon 
and those rivers and streams of which they own, the 
bod and the banka belong to Government It was 
the policy of tho East India Company in granting 
tho permanent aanads to recognise private pro 
-pnetary rights and to divest themselves of such 
tights which may have been vested in them It is 
•against the policy and the spirit of the permanent 


MADRAS IRRIGATION CESS ACT (VII OF 
1865 } — eontd 
t 4 — eontd 

settlement regulation to hold that the Government 
reserved to themselves any power to increase fbe 
re venue on the tamindarl or to levy any assessment 
for the use of water The permanent eanada 
granted to Rajas and chieftains did not interfere 
with their use of the waters of natural streams for 
the cultivation of all lands within tho ayaeut (l e , 
the area of land that can be irrigated according to 
fhe customary methods) subject to (he ciaims of the 
ryot* The new tamlndaris created by the Fast 
India Company were placed on tho same footing 
as the old * Speaking generally, whenever the 
Government contend that these zemindars arc not 
entitled to exercise any of the rights which are 
capable of privato ownership, and that such rights 
are Tested in the Crown, It lies on the Government 
to prove that such zamindars were deprived of 
them either expressly or by necessary implication 
under the aanads granted under that Regulation 
(Regulation XXV of 1802) the new zamindaris 
were placed on the same footing The aanads 
referred to are thoao which were granted by Lord 
Clive, a copy of which will bo found in the earlier 
edition* of the Standing Ordrra of the Board of 
Revenue ' Under the Regulation of 1802, the 
Government did not enter Into any engagements 
with tho landholders to supply water The 
circumstances under which the permanent eanada 
were gianted preclude any inch engagement In 
the case of new xamindaria created there may be 
cases in which the Government reserved to them 
selves the control of water courses Act \ II of 
1863 was intended by the legislature to refer to 
all rivers and streams in those ryotwerl districts 
where no mirssi or any corresponding right pre 
railed and the words* risers belonging to Govern- 
ment * do not apply to rivers running through or 
by zammdsrls Tho Act wss not intended to 
effect any change in tho substantive law but to 
enable Government to levy a ce*s on account of 
the large expenditure Incurred by Government in 
the construction and improvement of irrigation 
works The ryotwari lands were assumed to be 
Government ] roperty , and all nvetB running 
through ryotwari lands were accordingly treated 
as belonging to Government But it does not 
enable the Government to levy a water cc-s where 
the landowners use the waters of rivers in accord 
anco w ith the rights they had before The exemp 
lion clause ms 1 of the Act — “ IVhere a znmmdar 
or lnamdar by virtue of engagements with the 
Government is entitled to irrigation free of sepa- 
rate charge, no cess under this Act shall be Imposed 
for water snj plied to the extent of such right and 
no more’* — does not apply to those zamindaris 
and proprietors who themselves take and are 
entitled to take the water for irrigation from the 
rivers and streams m their zaromdari* without Its 
being supplied to them by Government Even If 
the section with tho exemption clause applied, the 
“engagement ” to be Implied is one to allow the 
proprietors to irrigate all their lands within the 
ayaeut which coold be Irrigated without any fee 
and without any charge As Act III of 1905 does 
not interfere with vested rights, it cannot be used 
to interpret Aet VII of 1865 to take away auch 
tights Therefore under Act VI of 1865 (standing 
unaffected by subsequent legislation) it was net 
competent to the Government to levy any cess for 
any water taken from the Vamsadhara river with 
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MADRAS LOCAL BOARDS ACT (MAD. V OF 

18 84 f— conf.2 

ss 33, 93 (1) aad (2) — eontd. 

puilif road by the prtetdent of a Talul Hoard to a 
chairman of a uni cm, tnli/i/y of—" Other person 
duly authori cd by him at alort'nid “ t'n $ J)J (2), 
meaning ol S 37 o( the Mains Local Boards 
Act (V of 1SS4) doe* not restrict the specific dete- 
ntions of duty allowed to the president of a Taluk 
Board by other sections of too Act Tho words 
“other person duly authorized by him as aforo 
said *' in a. 93, el (2), mean ■* any person duly 
authorized by him in that behalf,*’ v«> , the one 
mentioned in « 03, cL (/) and do not mean only 
the vice president of the Taluk Board Hence a 
notice to remove an obstruction to a public road 
given by tho chairman of a tin ton to whom tho 
president of tho Taluk Board within which tho 
union was situated delegated the power to giro 
sneb notice ia a legally valid notice , and dis 
obedience to the notice W an offence under the 
Act. Public Pbosicttob c BawtuuincaA 
Moopah (1319) . . I LE 42 Mud. 787 

*. 51— 

Set Charitable Trcst 

L L. R. 34 Mad. 375 
- ■ Taluk Hoard taking 

over management of chanty act bound to keep aceount 
accessible to alt person*, tchen they lake the place 
of trustees mho are under an obligation to do so— 
Power of Taluk Board to transfer management— 
Meulras liryuhtuyn l II of 18/7. ss 2,3,6, 7, S, 13 
—Un let t 51 0/ Act I of 1S1I, the ToUL Toard m 
vested with vowert of supervision and management 
and not irtIA the poiecr 0/ appointing trustees con 
ferrtd on the Board ol lterenue V, here a Taluk 
Board under a. 51 of Madras Act V of 1884 take* 
the place of trustees appointed by a will. which 
directs the trustees to keep accounts accessible to 
all persons, iuch Board will not in the absence 
of a charge of mismanagement be under an obb 

f ation to keep such accounts The management 
eing transferred by a special law to a statutory 
body, we must look to that law and not to tho 
will to determine the duties incidental to such 
management Tho Board is not bound to give 
inspection of accounts when no charge of mis 
management is made The Taluk Board which 
has taken over tho management under g 51 of the 
Act cannut appoint an independent trustee so as 
to divest Itself of the duty of oiansg-ment Tho 
power and duties of the Board of Revenue which 
devolve on the Taluk Board under a. 51 cf the Act 
do not Include the power to appoint trustee vested 
in the Board under a 13 of Reg A II of 1817 
NEiArATHAJtsni Amur e The Taint Bosun, 
Mayavaram (1910) I L. R 34 Mad. 333 

is 54, 144 to 147— 

See NlOOTUBfl INSTRUMENTS ACT 1881, 

sa 6 aim 6 I L. R 43 Mad. 820 

as 63, 66 and 73- 

See Mctt, head or 

I L R 38 Mad. 356 

— 1 a 73 — Mortgagee with possession, whe- 

ther intermediate holder — Bis right to recover rent 
A mortgagee with possession Is an intermediate 
tenu-e- bolder within the meaning of s 73 of the 
Bocal Boards Act (V of 1834), and is entitled to 
recover rent by summary process The tenant ■ 
liability to pay him is not abrogated by a contract 


MADRAS LOCAL BOARDS ACT (MAD V OF 

188 1)— could 

a 73— conll 

to which he waa not a party Jacanvaikulii r. 
Manager or Nasphjau Estate (1914) 

I LB 39 Mad. 269 

H 73, 74— 

See Madras Fstates Lard Act (I or 

1908), s 77 . I LB 37 Mad 316 

a 65 — Talul Poard— Planting of trees 

along a roetd— Statutory duty— Branches of tress 
oterhanging plaintiffs land— Omission to terriers, 
if actionable — Son feasance — Alienee oj ntphgtvtt 
— Cause of action — English and Indian Law 
Where • Taluk Board, acting under s. 05 of tho 
Local Boards Act (V of 1884), planted, on the side, 
of a road certain tree*, whose branches spread 
over the land ol the plaintiff, who thereupon 
sued for an injunction directing the Board to lop 
of! the branches Held that the suit was net 
sustainable as (I) tho Taluk Board in the discharge 
of its statutory duties had not acted carelessly or 
negligently, and (u) the omission to remove the 
branches, even if it ought to have been done, is 
only a non feasance for which no action at the In 
•tance of a private Individual would lie Encbsh 
aud Indian Cases on the subject, reviewed 
KRjsnsAMOOBTm Arras c The Talc* Board 
or Maya vara a! (1918) . I L R 42 Mad. 331 
— ■ * 100 — Order of a Taluk Board, to a* 

owner to fill up a tank without regard to attendant 
circumstances, validity of A Taluk Board passed 
an order under s 100 of the Madras Local Boards 
Act (V of 1884) asking the owner of certain tanka 
to CU them np on the ground that they were in 
an insanitary condition without taking into consi- 
deration (1) that such condition was brought about 
not by any act of the owner, but by the Taluk 
Board allowing drainage water to escape into the 
tanka and >2) tl at filling up the tank was far more 
expensive than raising a bund all round the tanks 
which wonld havo equally served the purpose. 
Held, that the power conferred by e 100 of the 
Local Boards Act, though a very wide power 
must not be exercised for ulterior pnrj osee, or in a 
capricious wanton and arbitrary manner, and, if 
so used can be controlled by the Civil Courts and 
that the order passed by the Board in this case 
was one that should be set aside Taluk Board, 
Bakder r Zemindar or CnziiAPAtti (1921) > 

X L R 44 Mad 166 

MADRAS MOTOR VEHICLES ACT (MAD I 
OF 1907). 

See Torts I L R 41 Mad. 538 

MADRAS PERMANENT SETTLEMENTS 

See Madras iBsioATioir Ce«s Acr, 1865 
I LB 40 Mad 885 
See Madras Recitation AXV or 1802 

MADRAS PLANTERS* LABOUR ACT (I OF 
1903) 

See Flutters' Labour Act (Mad ) i 

I Xu R. 36 Mad. 497 

SS. 24 and 35 — Breach of contract by 

nautry or labourer— Prosecution of maislry — Svv 
tetnve prosecutions and convictions, if permissible 
under the Act — Directions by the Magistrate to cove- 
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MADRAS REGULATION (XXXI OF 1802). 

Set Madras Estates Laxi> Act, s 3 

L L. R. 41 Mad. 1012 

MADRAS REGULATION (XI OF 1816). 


»■■■■■■■ ■ ■ — — — Village ilag titrate 

—Power lo sinlence confinement — f illogc choultry — 
Confinement taht only in atlage c A oultryand nowhere 
the— Sentence of confinement before a temple, legality 
of Under s 1(1 of Madras Regulation XI of 1810, 
the village magistrate has power to pets eenter.co 
of confinement only in tbo village choultry and 
not in front of a temple, although a public place 
Criminal Revision Petition 190 of 1698 1 Weir, 

924, referred to Ponkcsavi Pillai In re (1021) 
I. L. R. 44 Mad. 113 
MADRAS REGULATION (TO OF 1817). 

See Charitable Trust 

I. L. R. 34 Mad. 375 
See Madras Local Boards Act, 1834 

UK 31 Mad. 333 

MADRAS REGULATION (VI OF 1851) 

See 1‘*ksio\s Act 1871, s 4 

I. L R. 36 Mad. 559 
See Service Jxasi 

1. L. R. 35 Mad. 705 

MADRAS REGULATION (X OF 1831) 

See Madras Revenue Recovery Act 

L L. R. 41 Mad. 733 

MADRAS RELIGIOUS ENDOWMENTS ACT (X 

OF 1863). 

Set Charitable Trust 

I L R 34 Mad 375 

madras rent recovery act (vtn of 
1865). 

See Madras Estates Lard Act (I or 
1918), 8 13, cl. (3) 

X. L R. 39 Mad. 84 

Tenant, echo is — Trass 

fer pula an end to holding without notice to landlord — 
Tenant at the beginning of fash u tenant for (ft fath, 
notwithstanding subsequent transfer A transfer of 
the holding by the tenant puts an end to the 
tenancy without notice to the landlord, unless the 
tenant under certain circumstances is estopped 
from denying ita continuance There is nothing 
in the Rent Recovery Act to warrant a contriry 
view A tenant who is a tenant at the beginning 
■of the fash continues to be the tenant for the fash, 
notwithstanding a subsequent transfer of the hold 
ing, and is liable to l>o proceeded against under the 
Rent Recovery Act Rauaswami Ayyamjar e 
GKumtuaAw Pillai (1910) 

I LR 34 Mad. 179 
■ — — — Invited contract by 

ryot to fay enhanced rent— Consideration — Zemindar 
refraining from reusing a hopeless dispute, tf valid 
consideration — Contract Act (IX of 1872) a- 2— 
Payment of increased rent for several yean, if 
tstopes ryot from challenging it — Ntrr plea not enter- 
tained by Privy Council Where the contract of 
tenancy between zemindar and ryot was that the 
ryot was to hold the lands at the uniform punja 
rata of 4 lanams a gull, and was to remain In occu- 
pancy so long as circumstances affecting the hotd- 


MADRAS RENT RECOVERY ACT (VIII OF 
1865)— contd. 

ing remained unchanged otherwiao than bv the 
labour end outlay of the ryot himself, and the land- 
lord pleaded that the tenant having subsequently 
(by mating a well or tank at his own expense) 
resorted to “ garden ” cultivation thenceforward 
agreed to pay rent at S as. per gull, and that this 
contract to pay enhanced rent was to bo implied 
from the fact of the zemindar having demanded 
and realised such rent for several years thereafter 
lie Id, that thelerm *' implied contract *’ as used in 
the Madras Rent Recovery Act (YJII of 1866) 
which governed the case was an English term of 
art and must bo so construed That there was no 
consideration for the promise to pay increased rent 
and the “implied contract ” was not therefore 
enforcible That the fact, if proved, of the zemin- 
dar having consented not to raise a hopeless and 
groundless dispute as to the right of the tenants 
to hold the lands at the 4 fanama rate would not 
he a valid consideration for the tenant’s promise 
to pay enhanced rent That In the absence of 
evidence showing an implied representation by the 
ryot of some existing fact on the faith of which the 
zemindar bad changed his position, there was no 
estoppel in pals which would bind the ryot to pay 
the enhanced rent The Judicial Committee 
refused to entertain new pleas for tbo first time 
raised before it, and held the Appellant to the 
position taken up in the fower Courts Jaoavreka 
Rama Veskateswara Ettaffa c Alawarasa 
Asabi (1918) . 23 C W N. 225 

— (S. 3, 11 — Varam rate — Pate of rent, 

ascertaining of— Sight of landlord to varam rate on 
lect crop raised on dry lands, when no contract for 
the rent chargeable By agreement between the 
landlord and tenant, a permanent ruonoy rent wan 
fixed for dry cultivation and the agreement pro- 
vided for extra charge for wet and garden crops 
without however stating t he amount of such charge 
The land was subsequently cultivated with net 
crop, without any assistance f rom the landlord and 
tbo tenants took objection to the varam ratoclainied 
by the landlord — Held, that the landlord had the 
right to claim the varam rate, as there was no con- 
tract in regard to the rent payablo for wet cultiva- 
tion The contract having left tho rate for wet 
cultivation undetermined was not a contract within 
the meaning of s 11 of tho Act Where, under 
the circumstances the landlord becomes entitled 
to varam rate under s 11 of tho Rent Recovery 
Act, bisetaim to such rate cannot be objected to on 
the ground that the rent is thereby increased end 
it is not necessary to obtain the sanction of the 
Collector In the absence of contract Or survey 
rates, the landlord is entitled to tarom rate under 
cl 3 of the section An enquire to determine 
the rata according to local usage is not necesiarv to 
enable the landlord to claim varam rates 8m 
Baja. Bommadrvara Venkata Nabarmwa Nay- 
tn»u v Kasabaxevi China Bafatya fllftfil 

I t. R. 33 Mad. 12 
■ — ... ... Pviht of landlord to enhance 

rent on dry land enlhrofsd v ilh garden crop by veils 
dug si tenant's cost — Po such right tti tie absence of 
a contract supported by consideration Dry lands 
liable to pav a fixed rent were cultivated with 
garden crops by the tenant by means of wells 
excavated at his cost with the consent of the land- 
lord The landlord claimed, and tho tenant for 
some years paid, an enhanced rate of rent for the 




( 2773 ) 


DIGEST OF CASES 


( 2774 ) 


MADRAS RENT RECOVERY ACT (VIII OF 

1864 )— cotald 


MADRAS REVENUE RECOVERY ACT (MAD. 
II OF 18Qiy-<on(a 


- I 11 — tonld 

depend upon tbo produce, would lie repugnant to 
the Act Jaosvxera Rim. Ettam-a v Aeumb* 
OiM Cairn (1918). . . L R 45 I A 195 

W 33. 35. 39 and 40- 

See Luotitiot Act (IX of 1903), * 22. 

LLE, 38 Mad. 83? 


Sea Madras Estates Land Act (I o» 
1903), 13, Cl. (3) ' 

1 I R 39 Mad. 239 

f 68— 


Set Special or Second Atteai 

I t R 37 Mad 443 

MADRAS REVENUE RECOVERY ACT (MAD. 
11 OF 1884). 

"" ,■ •* 1» 42 — Sale for arrears of icater-cess 

due under Madras Act Yll of 1SHS— Discharge of 
tTmtmlrancu Under ■ 42 ot Madras Act II of 
1S04 (Revenue Recovery Act), a salo for arrears of 
water cess due under Madras Act VII of 1863 con 
veya a title to the purchaser free of encumbrances 
water com being included fn the term “publio 
revenue as per s 1 of Madraa Act II of 1S64 
Eases relating to ailoa tor arrears of Income tax 
and abkan revenuo have no bearing on thia qnea 
t><m Vellaitatai Ambalam r Kabotpiaj/ 
*«■« (1911) . I L. R 37 Mad. 49 

~~fr — *5 2. 6, 42— Provuion* of t 42 not 

confined to land on which the arrears become duo— 
Land mortgaged by defaulter does not cease to be h ts 
property Land befooging to the defaulter doea not, 
because mortgaged by him, cease to bo bis property 
within tbc meaning of ■ 6 o£ Act II of 1804 There 
Is nothing ms 2 or 6 to restrict tho land that may 
be sold thereunder to the land in which the arrears 
of revenue have accrued IS hen therefore land 
belonging to the defaulter is sold for arrears accru 
jag doe on their lands belonging to him, the sale 
under s 42 of the Act is free ol all encumbrances 
Becbctaby or btAiE iob India v Pisipati Bov 
Rabat v a (1910) . L L It 34 Mad. 493 

SS 3 to 5, 26— Defaulter, trho w— 

Registered proprietor is defaulter ' lit respect of 
arrears accrued before registry The Madras Revenue 
Recovery Act lay* tlie obligation to pay the revenue 
including all the arreara on every land holder 
irrespective of the timo when he becomes the 
holder and if ho docs not co so ho becomes a 
defaulter A person, on being registered aa the 
holder, becomes a defaulter in respect of arreara 
accrued before the rtg stry, as if ho were the regis- 
tered owner when lhe arrears fell duo. Lota 
Subbaya Kupta Cam, * The Secbetaby or 
State fob India (1912) . L L R 35 Mad. 555 

S3 3, 35— 1 Defaulter' who u — JJt 

/duller means registered paltadar — Contract Act, s 
69 Where one person is the real owner of a 
share in land and another is the registered pro 

£ netor of tho whole, tho latter sod not tho former 
the ‘ defaulter * within tho meaning ol tho Per 
enue Recovery Act , and where the latter as 
mortgagee of a share of tbe land not owned by the 
former has paid the arrears of revenue due on the 
whole land and the former has paid the revenue, 
of his Bhare, be cannot, being himself the defaulter. 


33, 3. 35 —tonld 

recover tho amount from the former under* 35 of 
the Revenue Recovery Act The latter cannot 
recover under s G9 of the Contract Act us the 
former is not bound by law to pay tho money wlucli 
the Jailor has paid Bubraaiama Chetty v 
Mahauxoasami diyam (1009) 

I. L. R. 33 Mad. 41 

K 32 and 42 — 

See Mutt, Head ot 

I. In R. 38 Mad. 356 
1 IS. 37(A), 38 and 69 — Sate for arrears 

of revenue — AipcKtutwr,* wratrts 3/ (A)anaoX — 
Dismissal by Deputy Collector aid Collector — Con- 
firmation oj sate, whether final — Application to 
Hoard of lieicnue — /'oners oj general supervision of 
Hoard of Httenue — Rower to direct Collector to cancel 
sale — Cancellation by Collector - — 1 olxdity of — lult 
of pure hastr, whether affected — fiuil by purchaitt 
for possession — Limitation — Material irregularity — 
Proof of substantial loss — Madras Regulations 
J, il of 1X1)3 and VJJ of 1SJS The plaintiff 
purchased the suit lands in * revenue auction 
salo held under tho Madras Rovenuo Recovery 
Act (U of lb04) A petition to set asido the 
salo under s 37 (A) of the Act w at hied by the 
defaulter before the Deputy Collector and was 
dismissed , another petition under 8 38 (i) of tbo 
Act Was also dismissed by the Deputy Collector 
who confirmed tho sal j , tl c District Collector also 
Confirmed tho sale, tho first defendant tb-n file 1 
a petition before tbo Bonn) of Revenue to set asido 
tbe sale The Board ol Revenue in the erercieo 
Of then powers ot genenu supoi«i*i n, directed 
tho ool ector to cancel the salo »} ich waa accord 
ingly cancelled by him lhe plaintiff thereupon 
instituted this suit to recover possession ot tbe suit 
lands more than siv months after tbe order 
cancelling the rale Tbe first defendant pleaded 
that the salo » a» validly cancelled by tbe Collector, 
that the suit was boned by limitation under a 6J 
of Act II of ISt»4, and that tbe sale should have 
been set aside on account of material irregularity 
Uetet, that when a Collector it empowered by a 
statute to pass a certain order, it is not open to 
the Hoard of Revenue bavin? only general powers 
of supervision over him to direct I lin to pass a 
special order contrary to that be had already 
passed , that tho order cancelling tbe sale, though 
purporting to be passed ly th" Collector, was 
ready tho order ot tho Board ol Revenuo »I o 
had no power under Act II of 1S64 to paas such an 
oi-der, that after an order under * 38 (3) use 
passed by tbo Deputy Collector and confirmed by 
tbo Coll clor, it became final under tl at section, 
aid ncitl er of them hau power under tl c Act to 
pass any further order, that the suit was not 
barred by limitation a* a 59 of Act II of ltd was 
not applicable for tbo reason that tbo Older com- 
plained of was passed wholly without jurisdiction 
and not under anv power conferred bv the Act , 
and that, on tho merits, tho salo should not have 
been set aside, as no substantial Joss use proved 
to bo due to tho irregularity Sindabam Asyas 
QAI t r RAXASWAHJ AYTAVrAH (1918) 

I. L. E 41 Mad. 955 

* 59— 

See lratTATioN , 1 L R 38 Mad 02 
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MADRAS VILLAGE COURTS ACT (I OF 1889) 

S 2 1 — conti 

eion in the Act for debarring any one from this 
privilege Tho power of removing suspending and 
dismiss ng village monads conferred on Divfsonal 
officers does not includo tho power of debarring s 
person from acting as a vakil for a party in village 
courts. A BUit for a declaration that an order 
debarring one from aeling as vakil for another In 
village courts is void is maintainable though it 
may not ho covered by g 42 of the Spocifio Rebel 
Act (I of 1877) RamacuandbaRaou Secretary 
Of State TOR India (1015} 

1 Zr R 39 tod. 808 


MADRAS WATER CESS ACT (VII Of 1885) 

• ■ Where a tight to take 

water is proved even though no express agreement 
on behalf of Govern weu t not to levy a clsire Js 
proved an engagement under Act VII of 1865 will 
lie implied and no ecus can bo levied Shi Ruin 
Semuadbi Rajd v Secretary ot State 

I I E 3J Mad 67 

MAFI 


See Bengal Tenancy Act 1S3J g. 153 
1 Pit U 504 

MAGISTRATE 


See CnnairM, Procedure Codi— 

S 520 1 L R 35 Rom 253 

Set Jurisdiction ot Crdonal OoWt 
See Juris diction or Magistrates 
— 1 acting tu two capacities— 

See Jurisdiction of Magistrate 

1 L R 37 Calc 221 

— an executive officer— 

See Press Act (I o» 1910) s 3 {/) no 
viso I L. R 39 Mad 1IB4 

- ■ — — comp lime attendance ol witness — 

See Dispute Cosoermno Land 

L L R 33 Calc. 24 

deciding question whether he has 

inns diction — 

See Practice 

I L. R 37 Horn 144 


See Attachment I L. R- 40 Calc 105 
See Comm itmrst I L R 42 Calc. 608 
See Cos rosuse I L R 45 Calc 816 
fire Surety I L R 43 Calc. 1024 
inquiry by — 

See Criminal Procedure Code (Act V 
or 1898) 8 209 1 L. R 35 Horn 163 

in insolvency — 

See Presidency Towns Insolvency \ot 
(III or 1909) 5* 17 103 Awn 101 

I 1 H 35 Bom 63 
— — ■ Jurisdiction of — 

See Costs 1 L R 47 Calc 974 

See Criminal Procedure Code, s 188 
I LB 41 Rom 667 
See Dispute concern tso Land 

1LR 40 Calc SS2 


MAGISTRATE— ron/d 
* — — — Jurisdiction of— wnW 
See Habeas Corpus 

1 L R 39 Calc 164 
See Railways Act (IX or 1890) ss 
i °0(«) 130 ILK 4S Bom S88 

powei and duties ol— 

See Criminal Procedure Code — 

9 206 HI! 37 AD 355 

9 145 I L R 37 AD 654 

See Magistrate (power or) 

See Search ti arrant 

I L. R 47 Calc 164, 697 

offering bribe <o — 

See Abetment of an Abetment 

I L R 46 Calc 807 

on tour— 

See Secubity for Good Behaviour 

I L R 41 Calc 806 
order of forfeiture passed by — 

See Rioirr orSurr 

1 L R 40 Bom 20 0 

Power ol — 

See Search Warrant 

I L R 47 Calc 597 

I CHANGE IN BENCH OF DURING TRIAL. 


era* ht is not heard ot the evidence — Criminal Fro 
eetlure Code (Act V o / ISOS) s 530 Where tho 
trial of tha accused was commenced before a 
Bench of four Meg stratee who heart! part ot tho 
evidence and cont noed before the game foir 
Mag stratee and another who had jo ned us the- 
fifth and alt tl o five Slag stratee deliver Jodg 
merit co lvicf njj Cf e accused Hell that the Con 
v ctlon was v t ated and that there ra ist be a re 
trial lie SubRawanja Atvab (1913) 

IL R 38 Mad 304 

H JURISDICTION OF 

l Criminal Proee 

dure Code (Aet F of ISO J) as 100 552 — Juried c 
lion of first elasf Magistrals upon an o vpUtal on 
under » 552 of Ike Code to issue a search warrant 
under e 100 o i a fresh complaint of facts alleging 
wrongful eonfi lenient — 1 ( arrant under s 100 drain 
up on a printed form asoi under s fff raid Me meet 
sary alterat on*— Presumption that such attentions 
were made — Destruct on of original warranl by the 
accused — Resistance to ereevtion of such warrant omf 
assn It on (he police — Penal Code {Act XLY of 1360) 
es 141 and 332 Where on an appl cat on made 
under • 5o2 ol the Crim nal Procedure Code to a 
Magistrate of the first class he exam ned the appb 
cant on oath recorded a statement of facts alleging 
wrongful detent on of his wife and directed tho 
Issue of * search warrant under » 100 Held, 
that he had jur sdict on to do so A search warrant 
under a 1(H) of the Code drawn up In the absence 
of a printed form of Warrant there under on a 
printed form used under e 08 with tho necespary 
alterat ona Is not illegal Sisu Holder v Prothot 
Chunder Chveherlutty SC L J 127, d stingmebed 
Whets the or ginal warrant was in such, a case not 








( *781 ) 


digest oi casks 


{ * , 78' > ) 


MAGISTRATE— «nW 

under a 1 15 Where a Mag strate who l as com 
ra need s eh an nqu ry s transferred and the 
II tr ct M*k tr&te has ma le over the easo to 
another Mag trate the latter has power un ler a 
350 of tl e Code to proceed w th t w thout exam n 
fug the w tncascade toeo AhU She xne F pebor 
(1910) I L E 57 Calc 812 

MAHA ERAHM1NS 

See Civil Peocedtob Cose (1008) s CO 

I L R 41 All 656 
Sea Transfer or rnoprsT? Act (IV or 

1SS*) ss d 58 I L B 39 AH 296 

■ — 1g eement as to d s 

t Hut on of offerings — Construct on of aq e meat 
The members of a fam fy of Maha Brahmans 
entered Into an agreement amongst themselves 
whereby certa n members of the family were to 
take the offer ngs made on certa n days of the 
month, and the other members of the family the 
offer nga made on the other days J7>Wl>y Banerji 
and Lyi.x, JJ (Pickards C J d spent ng) that 
the effect of such an agreement was that if an 
offer ng was jnsdo to a member of the lam Ip 
on a day which belonged to the other branch 
he was bound to account for t to the branch to 
which the day belonged. Per Richards C J — 
Such an agreement as above descr bed would not 
prevent a person who wished to do eo from making 
a special Individual gift to a member of the fam ly 
even on a day wh ch woa appropr ated by the 
agreement to the other bran h. Doo r ga Pi shad 
v Budree 6 N W P U C ISO 101 and OoeAi 
v mint l L 1 20 All 231 referred to Sons 
Dai v Fakir Cuano (1913) I L. R 35 All 412 

_ ■ — Bight of tarff-f taint* 

apa t from the post as on of spec fie p operty — Soil 
for d ela atum and injunct on — Cause of act on — 
Alt No I of 1S77 ( Spec He Bel if dc() as 42 
ami 54 Certa n Maha Brahmans alleging that the 
collect on of alms by them at a part' eular spot 
on tha banks of the Ganges had been interfered 
with by the defendants who were Qangaputras 
Bncd the Gangnputras cla m ng fi »t a declare 
t on of the r r ght to rece va off ngs at the 
part eular place named, and secondly an 
injunct on restra mug the defendants from nler 
fenng with their eo do ng field that as the g ving 
of such offer ngs was a purely voluntary act and 
the receipt thereof was not els med n virtue of 
tho possess on by the pla nt Ha of any temple or 
other holy place to wh ch people were n the hab t 
of resort ng the plaint ffs had no cause of act on 
Wh ch would support the r iat Bansi v Kan 
iuita. I L R 43 AH 159 

MAHAD 

S e Hindu Law — XIttakshaoa 

II E 40 Bom 621 

MAHAL. 

See United Provinces Lard Peterue 
Act (HI or 1901) s. 3* (d) 

|L L. R 36 All 231 

MAHANT 

See Aora Tenancy Act (II or 1901) 8 
lleirej I L R 35 All 4**4 


M AHANT — eon Id 

See Hindu La v— Endo vmenj 

I L. R 37 All 298 
I L R 43 Calc "07 
■ — — ■ — ■■ ■ — If el l that a Mahant 

s ent Uod to print a lease of Hath Lands in the 
ord nary course of management Ma anth Jai 
Krishna Puri v Bdckj al Cope 

6 Fat L J 638 

JIAHAP WATAW LAND 

See Bom day Revenue Jurisdiction Acs 
(X or 1S7C) s 4 («) 

I L. R 43 Com 277 
See Hereditary Orr ers Act (Bom Act 
III or 1374) as. 10 and 13 

I L. R 35 Bom 14S 

MAH0MEDAN 

See Limitation Act (IX or 1908) Sen. 
I Anr 127 I LR 41 Bom 588 

— — A f< mod is and Khadui 

m » — Dissenters right of to worship in a mosque 
weed ly orthodox Muhammadans — whether dn en 
ter* art ent led to choose the r own In am The 
«ect known as Ahmad s or Khad anls are Muharn 
roadana not* thstand ng the r pronounced d spent 
on several important matters from the orthodox 
Muhammadan fa tb The Khad an a are entitled 
to enter a mosque It they please and to offer up 
prayers with the re ular congregat on bel nd the 
recognised Imam but they a e not ent led to 
pray as a sops ste congregat on beh nd an Imam 
of the r own it a mosqoo wl ich has always been 
used by orthodox M hammadana Hakim Khalil 
Ahmad t> Malik Isiufi 2 Tat L J 1 08 

MAHOMEDAN FAMILY 

See Decree I L R 43 Bom 412 
See Limitation Act (IX or 1908) es 6 
7 and Art 14 i 

I LR 43 Bom 487 
See Mortoaoe I L R 49 Calc 378 

Breach ol promise of marr ago — 

See Contract I LR 42 Bom 499 

MAHOMEDAN LAW 

See Administration Suit 

I L R 45 Bom 75 

Death— presumption as to — 

See Evidence Act IS " a 108 

I L R 43 All 672 


Coz* 

Acknowledgment or Sonsotf 2783 

Atwnor 2 83 

Alienation 2784 

B CAirr ° 8® 

Convbrs on 2786 

Custom * 80 

Divorce 2787 

Dower *789 

Endowment 95 

Gtrr ^801 

Guardian 2807 
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DIGEST OF CU>&> 


Jf AHOXEDAS LAW— 

J-jitt Fum 


F*t*j to-tOrn** 
I’twnrri »«iCo»irou 
Hut 

B ntwin 


f>«« UiKvUln* Laa-lutnaur 

— — I.... - - ■ - J 

f— J » *huU> -/•/«■ rara •• A 

U>Wm1u> raam* Irttlly a k-fam 1*4*. at fu* *», 
• |rr>« «Li I) tkjWB In h* IVo •« <4 itulltn 
tua. Yh« mv .1 b* »M am-t; 

f( am Vtp Vat rfW’ r»l< tat Oj (art 

Itil IS* a ia*wV'l*m*tit wa* of btnJmxry at 
•*,1 a. cl v*tiW f Buy U nl>ma! I'*a tinam 
•Imw J- n 'rat (Ut l <at«iiti a 

TaiMMaPOWtoflJIH LLS.il Korn 83 

krill .1 M‘iih '1 k •»< fn/ 1» Tal 4 *»•** 

4*t/*W'*» M UJ.rarara kf U; !•»»-» *al 

a*l *»!*;» mi • .4 /art rahattaLa 

V W ^ 

ka)»ii U» th* t-kaithlinal I 
C ( WiMtrt a a t * fc*f kit* an k < 
it* la.* at * CiwSig: liti lira an n m*i 
la Kj> in.a*Un tar it kiimf aLir 
m a 4#"Li\l’k U V|U attra ml hi 

!BM-« a dciaratlm wttlvh tk«(V 


XUtOKEDAX LAW-AOOTnOX 
*-,tv»-r« lli i 


MAJIOHEDVJf LAW-ADOrTIOH~ro.</ 
nrrcaaary cnt**>ju*orw of cooTirtMn the L» of 
Ktoftira x«<iri rtd bj Jlimlq Lav La* l*«t 
ahlaJ-a'd by Lien J!* who a^rja* (bat t»e ■«**« 
aai 1*» in (juration h* J l*ra tatainnj no<t f-c'» 
It. ] M >Lichh*.i r llai II lt«U (13111 

l L R. S 3 Bom. Wf 

KAnOSEDAR LAW— AXILS ATI OV 

MiB (imi Law— Giaai'ti'r 
> >ii Uanohcznax Law — Hi'M 
*•»« ILaoatMi Law- Jilt* las. 

I LR U Cite- r» 

Lt.^-7 ,fj to 4ttt 

Mlkov I jwoprafy— \ <ra.4tih*— /toij fill fHfr JUrf* 
voLil idMf Ian JrrJ cl rantavama dilM 

l«th Jicuiry 13t» oi • > ftrjaalit! In ccctrv on 
LkLali «J Urar I and Ur » nor •>«, tin plaintiff 
ran* n uBoiorcnLU pr< ifwrtji to lb* d. fru Inti for 
th* con'VJrrailoo of It (to On 11* aim* d*y 
\ [V<»1 an ini raniiy Uai 1 in (aa< ur ol 1L« «!*• 
fondant indemn ty ns Lo *«.*■»> th* claim cl th* 
flair, t I TV [U r.t fl io*il to hir* ll* **ld dinl 
cl cornryanr* iWUroJ rubl and 1 « * Vrliratka 
that t V jtilnfia waa t> If* wU4t cl th* 

1 rojartr [arportol lo hitMitj *L lUtl that lb* 
|i!i.nlil3 an mltlWd to *»mwrat on th* proui'di 
l ) tb-t» waa abtcuuly no nlHia that Ox #al» 
arai tn toy way kraraury for th* ttamfona/.** 
of ih. minor i (tij l ha pun b**»r ni not n load fM 
portharar wtlfaoal ncitra cl th* j aiot-S a n,M». 
XV> parchancr oi an tala.* wha utra with notV* 
*1 a hTTMh cl tru»t la la lb* aatn* j— i.on a* 
lha tiail* who Mean led tl* Uaa^h cl lr*iS 
Tairacpci* » Un-LllLMtlVim 1 

I L R J1 Bom. *17 

— Cilinarafnilrtf 

ti •« >/ ar«T~ lUkafvut «/ p**j*rtjr */ «■•«* bp 
1 m truUrt ml k J aj ,«»(.« if tnj a»J f r*r4 
41*1 W »!** SJt »i4 l *J -y *4 ■!**#— 

a/ «all i *i</»*«a —I im -ttiok .Irl (A F 
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DIGEST OF CASES 
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MAHOMEDAN LAW— ALIENATION— eonfd. 
attaining his majority to treat tha transaction of 
the 15th of June, 1850, ua being void as against 
him Held. also, that the possession of the a poet 
lant did not become adverse to the respondent 
until the expiry of the term of the mortgage of 
1S85, name!}, the 2nd of December, 1895, and there- 
fore the suit vs as not barred by the 12 years’ period 
provided by Article 14 l of 8 hedule II of the 
Limitation Act (XV of 1877) Article 44, Sche- 
dule II, of the same Act was not applicable, aa the 
sale was made not by a guardian but by an un 
authorized person Mata Din r Ahmad Art 
(1912) . . I L R. 34 All. 213 

« 1 • Pr irate tale by one e/ 

rental hurt 0 1 a deceased Mahomedan, in power 
«ioti of tie estate, for discharging n debt binding 
on lie estate, not binding on to hurt or other creditors 
of the deceased When one of the co heirs of a 
deceased Mahomedan in possession of the whole 
or part of the estate of the deceased, sells property 
in his possession forming part of the estate for 
discharging the debts of the deceased such sale 
is not binding on the other co heirs or creditors 
of the deceased Pathummabi r I’idil b'lnmocAnbi, 
I L 11 26 Mad Hi, overruled I! man A by 
Mthdi Husain, 1 L H I All 633, dissented from 
Q iitere Whether a decree against one of the 

heirs of a deceased Mahomedan binds the others 
Annul. M atzeth v. Kkisiinahaciiahur (1916) 

I L. It 40 Mad 243 

— " " Unlawful alienation of 

endoictd property ly muhcalU of mosque — Ahh 
inmjid, a daily worshpper, if may tue for deelara 
turn that alienation void without special damage— 
Representative suit i / lies, under Cini Procedure 
Code (Act V of 190S ), O 1, r 8—8 02 of the Code 
or s li of Act XX of 1863, if bars suit A suit 
brought by two worshippers of a mosque for 
themselves and as representing other worshippers 
in the locality for a declaration that a permanent 
lease granted by the mvlwah is void and inopera 
tive is maintainable, the requirements of 0 1 
r 8, having been complied with by the plaintills. 
Ho specie] damage need be alleged or proved for 
the maintomabllity of such a suit, sin. e wore! ip 
pera living in the vicinity of a mosque hove rights 
as daily worshippers to it over and above those 
possessed by tl 0 Mahomedan public and have a 
more direct interest in its maintenance and m 
the proper administration of the properties en 
dowel for its benefit ^ 14 of Act XX of 1S67 
contemplates a suit instituted primarily «giui3t 
the Trustee, Manager or Superintendent of a 
mosque, temple or religious estabbshment or 
the members of anj committee appointed under 
that Act- and the only relief that can bo asked 
for in such a suit ia a detree directing the specific 
performance of any act by aucli Trustee, Manager, 
etc , a decree for damages and costs aga nst them 
and a decree direct mg their removal A suit 
under s 92 of the Ci\ 11 Procedure Code 13 primarily 
a amt ngatnsfc a Trustee and can only be instituted 
either on the ground that there has been a breach 
t f trust or that direction of the Court is nceeseary 
f<r the ndmimatratiin of the trust In the pre 
aent caso the mere fact that the Trustee was a 
defendant m the suit did not attract tie applica- 
tion nf a 92 of the Civil Procedure Code, since 
no relief was chimed against him, nor wgs th« 
Court asked to give any direction for the adromis 
trot i on of the trust A« hbaf An t MaiicimvaD 
^*ojjowa( 1918) . . t 23 C W. N. 115 

VOL II , 


MAHOMEDAN LAW— BIGAMY. 


Effect of apostaev of 

husband after man lags, and rccontersion to Islam 
during the period cf iddut — Second marriage of the 
wife with another man during such Jrrirx.'-— diet 
merit — Penal Code (Act XL I of 1860), ts 101 and 
Under the Mahomedan Law the marriage of 


» man, who subsequently embraces Christianity 
becomes ipso facto void, notwithstanding hisreeon 
version to Islam during the period of iddut, and 
the wife, in contracting a second marriage during 
such period, does not commit bigamy under s. 494 
of the Penal Code Per IIolmwood, J — A second 
marriage contracted bv the wife during the period 
of her iddut is not void bv reason of its taking placo 
during the life - of the first husband, but by reason 
of a special doctrine of the Mahomedan Law with 
which the renal Code has nothing to do \\ here 
the parties have acted in good faith or what t h ■- v 
fcelipve to be a Bound interpretation of a very diffi 
cult point of Mahomedan Law even though they 
are mi’takcn, the consequences cannot bo visited 
upon them in a Criminal Court in a trial for bi 
gamy Asdcl Guam i Azjzcl Hcq (1011) 

I L. R 39 Calc 409 


MAHOMEDAN I AW— CONVERSION 

See Jcbisdiction 

I, L. R 35 Bom. 264 

See Mahomedas Law— Bioahv 

I L. R. 39 Calc. 409 

-■ .. . ■ . llarnage — Conversion 

of wife to Christianity — Dissolution of marriage— 
Suit for restitution of conjugal rights Under the 
Mahomedan Law a wife s conversion from Islam to 
Christianity effects a complete dissolution of marri 
ago with her Mahomedan husband The fact of 
auch ft conversion is therefore a bar to a suit by 
the husband for re*titution of conjugol rights 
Zuburdust Kfan v IDs wife 2 A If P II C 
Pep 370, and lmamdm v Hasan Bibt Punj Etc 
(1006) 309, followed Amik Beo i 6a»ian (1910) 

I L E 33 All 90 

MAHOMEDAN LAW- CUSTOM 
See Custom 
See Citciii Memons 

I. L. R 41 Bom 181 

Exclusion of daughters— 

See Custom I L. R 45 Calc 450 

of Pre-emption— 

Set Mahomedan Law— Pse emvtion 


— Custom — retention of rvlt of Hindu loir — Picof 
of Custom, standard of — family Cvftan J roof of— 
Alan lemraent of Custom Among the lubhais <f 
the Coimbatore district who are II ndu ronitrfs 
to Mahonieilomsm a custom prevails under which 
they retain the rule of Hindu Law which csclu lea 
females from th° right cf surccFSirn Mirahti v 
ItHayama I J It 8 Mad 46*, »Inl Xvnfarnh 
v Ralant'ar, 27 Mad I J JS6, referred to It 
is open to them to abondon the eindem and follow 
the ordinary rule of Mahomedan Law J atlcshan 
Smgh v Pamjoj Surma Moatotn dar, Jill 
Calc 186 , referred to Per Srinivasa Awa'oar 
J . — Custom In Us legal sense means a ruin exrep- 
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KAHOMEDAN LAW— conM 


McrrawAUJ J ** 8 

FBMwnoi 2**® 

F.iunocs Or«e« 2823 

F.tmTOTiov or Covjtroai. Richts 292 * 
Sam *82» 


MAHOMED AS LAW-ADOPTION— co*/d 
nee csiwry consequence of conversion tiio law of 
adoption rccogn zed by llmda Law has been 
abandoned by him He who alleges that the usage 
and taw in question had been retained must prove 
St Bat MaciuiBAl e Bar IIirbaI (1911) 

I L R 35 Bom. £81 

MAHOMED AN LAW— ALIENATION 

Set. Man oilman Law — C cardus 
Sit SLanosunav Law — MnroE- 
See Mahomc nan Law — SI akeiaq* 

I L. K 45 Calc 878 

Minor — Rijht to tell 

minor t property — A uessity — Bond file •purchaser 
inthost notice By a deed ol conveyance dated 
19th January 1901 oue AT purported to convey on 
behalf of herself and ber minor son, the plaintiff, 
certain immoveable property to the defendant for 
the cona deration of U7 000 On the same day 
N passed ah indemnity bond in favour of the de- 
fondant indemnifying him against the claim of tho 
plaintiff The plaintiff sued to have the s&td deed 
of conveyance declared void and for a declaration 
that the plaintiff was entitled to the whole of tho 
property pn rported to be conveyed Held, that t tie 
plaintiff was entitled to succeed on the ground* 
(i) there ass absolutely no evideneo that tbs sale 


— — ■ Aetnoieuajmenlol 

timole eonehip — Inference of oetnoicledgnenL A 
llahomodsn oannot legally acknowledge aa his son, 
a person who Is shown to bo tho ion of another 
m»n. The acknowledgment must be not merely 
of son ship but of IrcftiRUM eonabin but the fact 
that tbo acknowledgment was of legitimacy a» 
well aa of eooahlp may bo inferred from eireum 
etanoes j utifyiog that Inference Uivivstta v 
Vatu JlanowsD (1915) L L R 40 Bom. 28 


The pnrchaaet of an estate who takes with notice 
of a breach of trust is in tho samo position aa 
the vendor who committed tho breach of trust. 
FaemuDDiv « Abdoi. Ilussuv (1910) 

L L. R. 85 Bom. 217 

■ - — - — - — — Guard Kin — Construe 

teon oj Kill— Alienation o/ properly of minor ip 
Air brothers acting as tier ulort o/ will and guard- 
of minor — Salt not binding on minor — Right 
eit to redeem mortgage— LimiMion Ml (Jt V 
!S77) Schedule ll, Art, ties U and 1U A 
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MAHOMED Al> LAW— ALIENATION— ceBfd. 
aUsmin; his majority to treat tho transaction of 
tho l.Vh of June, 1849 at being void as against 
him Held also, that tho ponsessioti of the ajipe! 
tant did not become a lrcrse to the respondent 
nntil the expiry of the term of the mortgage of 
1883 namely , tbc 2nd of December, 149 >, and there 
fore the suit was not barred l>v the 12 year*’ period 
provided by Article Uf of Schedule II of the 
Limitation Act (XV of 1977) Article 44, Sche 
dute II, of tl e same Act was not applicable, as the 
sale was made not by a guardian Lot by an un 
authorized person Mata. Drc v A mi .in Att 
(1912) . . I L R 34 All. 813 


artvral Xttti a 
tion of the fetal', for discharging a deft binding 
on the estate, n^t binding on to Arirs or other creditor* 
of the deceased When one of the co hn r* of a 
deceased Mahomedan, in possession of the whole 
or part nf the estate of the deceased sells property 
in lus pmietnon forming part of the estate for 
discharging the debt* of tie deceased, such sale 
is not binding on the other co heirs or creditor! 
of tho deceased Ptllhnmnuill r 1 iffiJ Ummaehnli, 
J L B 2d Had 73 1, overruled llasan A/i r 
Sfthdi llu-atn ILK 1 Alt S33, dissented from 
t^Niere IVhether a decree against one of tho 
Leir* of a deceased Mahomedan binds tl c other* 
Abdul .Majxeth v hmsnAisioiimii (1910) 

I. L. R 40 Mad. 243 
1 ■ Vnlairful al motion of 

tndoic'd property ly mutiraU* of nioegue — Ahti 
rsiM/iJ, a daily uvrihipper, if way $»e for deefaro 
lion I hat alienation roi d intkoot apeemf damage — 
rtprcttnUitirt foil if Its, under C in! Procedure 
Code {Act \ of I90S ) O l.r 4—9 S3 of the Code 
or $ It of Act XX of m3, if ban mil A «mt 
brought hr too worshippers of a mosque for 
theroaefre* and a* representing otler worshipper* 
In the locality far a declaration that a permanent 
lease granted 1 v the muiimli w void an I Inopera 
tlve is maintainable the requirementa of O 1 
r 8, having been complied with by the jlalntiff* 
Li> special damage nee I be alleged or proved for 
t)« maint* nabilitjr of such a suit, sin e word Ip 
por* living in U e vklnllv of a mosque hare ngh a 
as dally worn! i| pert to it over and above those 
posse use I ly tie Mahomedsn ) ullie and hare a 

the pro|*r adreim'tratfon • I the vrorrtiln m 
dowe-1 f c ll» bs-nrfit « U of Act X\ of U0> 
C ntcmplate* a unit Instituted prii-arilv again! 
the Trustee, Manager m Suprrnlett lent of a 
coaque, temple or ret zu us establish rornt or 
the members of any mr niilte* sjpoirlrd or ter 
that Act, aol the otdv rrtirf lhat ran be asked 
f je in au-h a » ut is a Awe* diirstins the sj*«i6o 
perform* nee of any act liy anth Tm t c Manager, 




igcs an I i 


uni 


decree d rr. t ng tier 
92 Of thoCisil I'm adore C<»1« fapnwsr Te 
is $ again*! a TWitrr and esc rah In militate I 
d or On the g*< »» I Ihit there ||< t»rn a f\r»aeh 
trust or that i* rerixvj if the Cjirt »• n~e«tarj 
r Ihn wdn mslrsli m of the trust In the pm 
") r»*« the c ’-to firt tfef the Trustee • *» a 
fvn Jai»t in the ra t iM not altr*< 1 11 e •{ (1 ea 
oils M el tl' (Itil IVselui* ' * 


• rlun-td s 
< > ait at.al H | »* any 
tritons of the tn.il A 
hrcouosillJIti . 
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MAHOMEDAN LAW— BICAKLY. 

• — Effect of apoetoev of 

husband after mnnurgr and reeonrersics fo detain 
during the period of old tf— Second marriage of the 
Wife »n/A another wan during rvrh peruv'— He! 
went — Proof Code (Ad Til ot MW), i* 434 and 
{'* Under the Mahomedan Law the marriage of 
a man, who subsequently eml race* On tiamta 
becomes ipso facto void not* ithslanil uj his rreen 
version to Islam during the peno<l ef tddul , and 
the wife, in contracting a second marriage during 
such period, doe* not commit figamv under * 4 'll 
of the Penal Code Fir IIoljiwcod, J — A second 
marriage contracted bv the wife ilnrirg the period 
of her i Id ut la not void tv reason of its taking place 
during tbe life of the first huaban 1 but hv reason 
of a special doctrine of the Mahomedan Law with 
which the Penal Code has nothing to do Micro 
the parties have acted in good faith or what they 
believe to be a sound interpretation of a very drf*i 
cult point of Mahomedan Law even though t! ry 
are mistaken, the consequences cannot be sis ted 
upon them in a Criminal Court in a trial for ll 
gamy Aanrt. Cnavr r Anzri Hro (IPII) 

I L. R 39 Calc 409 

MAHOMEDAN I AW— CONVERSION 

See Jnttsnicno'* 

r. L. R. 35 Bom. 264 

See SfanoMEDA* Law— Rioamt 

I. L. R. 39 Calc 409 

- - . ■ -■■■■■ ■ — Jfamagt — Con re won 

«>/ m/e to Christianity — Thnolution of marriage— 
bull for restitution of conjugal eights Lnder lie 
Mahomedan Law a w ife a eon version from J»tam to 
Christianity effect* a complete d Molutinn of mam 
ape with her Mahomedan husband Tie fact of 
such a conversion is therefore a bar fo a an t ly 
tie husband for restitution of conjugal riphf* 
7ul arrfwl A has v Jhs ante 2 \ II I ll C 
lip 310 and Imam tin V ffaiss hili f >s| Fir 
(I OC ) 309. followed Amv Itru r Sana’s (I9I«) 

I L. R 33 AU 80 

MAHOMEDAN IAW-CTSTOM 
Sir Cl avow 
8re Ctrcrii Mzwesf 

I L. R. 41 Horn I8l 

ExeJcaicn of daegbtert 

AesCtsvoK I L. R 45 Calc 450 

of Fre-emtUon— 

Nee Maiiowxnai Liw— P kz rum s 


le’lan rf P"e«r<i' , 

i — t reive? * of fiemh 
V ef Hindu fee— I'm 
m )y < id n f m f o'* 


iofriff — r- Af t / turn 
— Cur> tn~ retenUm * 
tft rites* sta*d nl of* 

A f a»dcnmiet rf Curtm Mir 
tl s r< sjUUvs s* sltl t w I o *r 
In hint rre UbjH a e««< pi }<* 
tievn aia II « rule * f Hie ill* 
trma'cs from tho P It «f w "-ros' 

I itle fisu** I /- J * JfW l* 
v Aa tsMsir, S~ Sir! L J t't re'erml «, ik 
is rjwsi t« tttiu M al io • p the itdiri srrf f 1 «w 

tiwl V f •«» Sniftl 3liuactneJ*f m /II/ 
(in Jff.nhmitt. r» ft'tnot Ami > t 
J — i\i etr tn tie feg»f es-pnc milts » tfcfs este ~ 
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MAHOMED VN LAW— DIVORCE — eoncld MAHOMEDAN LAW— DOWER— eo*hf 


- ■ " — Ditcree by untwij— 

Pregnancy followed by miscarriage — Divorce in 
Sthula furm — Dale on witch period of iddat com 
sneneea — Circumstances bj uhieh lddxt may be 
terminated earlier A Mabo-nedan hu^baid executed 
and register*! s deed of t ivorce in fa roar of the 
wife end a few dan later saw her, pronounced tho 
legal formulas made over the document to her 
and went away bubseffuently she went through 
ceremonies of marriage with two persons one after 
tho other, the mam ago with tho Plaintiff taking 
place last In a suit for restitution of conjugal 
rights by tho Plaintiff on the allegation that tho 
first mamaeo after tho divorce took place within 
tho period of tddttl and os such was void tho defence 
ect np was that tho period of iddat commenced 
on the date of the execution of tho document and 
expired before the first mamsgo after the divoive 
took plnca, that tho lady was pregnant at the 
time of tho divorce and miscarried and this hod 
tho effect of terminating tho period of i dJU, and 
that the divorce was in Ihul t form Hell, that 
tho divorce took effect frt m tho date of tho writing 
and hot from tho date of its receipt by tho wife 
unless there were words in the instrument showing 
a different intention Mohaw MoIAa e Buie 
Dibi 

28 C W. N 281 

■ ■ — — , , Divorce for consider 

ahon — Khufsnama — Whether intw lidatid Ij non- 
payment of consideration The plaintiff sued he' 
husband, tbo defendant, for a declaration that 
she had been divorced by him, and was no longer 
his wife It was found that tho defendant mado 
a written deed of divorce (Miilmtama) in consider 
•ation of Its 150, which amount had boweve not 
been paid to him and tho document had not been 
delivered to the wife The first Court found that 
tho hon payment of the Its ISO did not invalidate 
the divorce On appeal tho District Judge hchl 
that tho transaction was a mere promise to divorce 
If his wife paid him K* ISO UtU, that it must 
ho presumed that prior to tho writing of tho deed 
the wife offered and the husband accepted Its ICO 
as compensation for the release of hit Biintal 
rights, tho deed (ihu/aiioma) was then written 
accnnng to tho husband tho stipulated consider 
ation, hut It did Dot constitute a divorce it assumed 
ft and was founded upon it Consoqncutly there 
■was a complete and irrevocable divorce which was 
mot invalidated by the non payment of tho ronti 
deration. llconshra Buovl til Pahusn v Leteefut 
onn A isn (g Moo l A 370 396 P C ), followed 
Malta’ a Mutamnudan Law, Sth Edition, page 1"9 
Wilson s Digest of Anglc-Muhammadm taw, 3rd 
Edition, page Hi Articles 69 and 70, and page 143, 
Article 143, and Tyatji ■ Principles of Muhammadan 
Law, page 141, paragraph 143, referred to VI rs- 

E*»»AT foiDDAV T 1*1 1 D*K 11 SR 

I L R 1 Lah 402 
HWtOMCDAV LAW-DOWER 

24 C, W N 928 
See Maqowedav Law— Q it 

1 Lu R 42 Calc 281 
Set SfairoxECA jr La w — M amuor 

I L R 52 A!1 47? 
See Jlant ax Law— Rmitrr ow or 
Cotscaax. Ricnt* 

I L. R. 1 Uh 597 


See ILucomedan Law— Widow. 

See Succession CEsririciTC Act (VII 
of 1SS9)— 

ss. 2 asp* . I L R 33 AIL 327 
3 4 I L. E 43 AH 341, 493 
ss-4a'id7 . I L R 32 AH 335 

Z. Dirham, valia ol— -Dower 

The money value of ten dirhams in India is 
something between three and four rupees Sughra 
Dili y Vu*(i DM, I L. if 2 All o73, referred 
to. Asa* Bmi V Abddi, Samad Khax (1909) 

I L. R 32 AH 167 

2 Jtmsd ctlon — Homage — Duirer 

— Act Ao. X F III erf 1676 (OudA Laws Act) Held, 
that tho mere fact that a marriage was cele- 
brated in Lucknow, tho parties being afterwards 
domiciled in tho province of Agra, was not sufficient 
to authorize a Court in tho provioco of Agra to 
apply to a suit brought by the wife against tho heirs 
of her deceased husband for recovery of her dower, 
the provisions of the Oudh Laws Act, 1670 
Zaken Degum v Satina Degum, I L D 10 
Calc 660, followed P.ckia Eeo.iM v Muhammad 
Saitm( 1910) . I L. R 82 All 477 

3 Prompt dower- Payment of— 

Destitution of conjugal rights — Consummation of 
marriage-— Suit for prompt dower not premature 
before consummation Under Vlaho ned in Law, tho 
Court m*v hold that tho whole of the dower Is 
exigible, in cases where no specific! amounts of 
tho dower has been declared exigible and there 
has been no evidence of what is customary Catena 
v Sadmdin,2 Bom II C P 201, followed Prompt 
dower (> r , muaggal) U parable immediately on 
the marriage taking pfacc, end it must bo paid 
on demand It is only by payment of tiio pro mi t 
dower th*t the husband is entitled to consummate 
the marn»pe or enforce his conjugal rights There- 
fore tho right to restitution so far from being a 
condition precedent to the prompt dower, arise 
only after the dower hue been paid Panes Kit 
iooruniva V Ranet Ryeesunissa , 13 W D 371, 
followed. IfCMKtXKna’* Sabdauxijax r C5 lta 8 
KwarpvflWl) I L If 35 Dom 3S0 

4 — Liability of widow In nosses- 

lion to account for profit* Dower— Interest 
ffcU, by the ruil Henri, that * Mahomedaa 
widow who has heen put in posscseion by her 

1 urlend of his estate in lieu of ler dower debt, 
is entitled when called upon by 1 ee husband s 
heir* other than hcreclf, to secouot lor rents and 
profits received ly her dnrmg tho time of her 
(Txactersn, if fdt'm mlemi *!■ » /«'flnsWr rate 
upon her dower debt The liability of tl o 1 eire 
of tho huabard not being peraonal, tbc heir who 
sues the widow for poasresion of h>» aharo is only 
llablo to pay tho proportionate port of tlo dower 
debt A Will Aorim v Slaefudan, 1 L. A it! Ad 
SIS Soorsna hhaloon v t ttajf non nut Dhieoon, 

2 Hay 210, Tl oomatoct Fat mm Begum T Sletr-un 

»«« hhanum, 0 IF It 3lt. Latnedun r Ammofnl 
Fatima 3 C L- D SO Sim Jan e LAijcin, 6 
DDK S00, an l chandhn it «*i Ahmad r Jfitnam 
mat llama DM, F A ho 63 of IM(, decided 3rd 
July 1(X*T referred to luxra* Plat r 7 cbaida 
P *1(1910) - t I E J1 Ail 182 

5 — — rrtSUinpiioh— Sunni*— Iktsne 

\o 1 frn»n««rwn at marriage whether dower 

fa to it prompt or deferred— Cird I'roc'duet 
Cede, lys. O 11, r 2—F‘tipj'l In the euro 
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MAHOMED AN LAW— ENDOWMENT — ■.could 

4, Subject of watt— Half— light 

to recoter money under a decree cannit be trade tie 
subject of It nlj Eight to recover money under 
a decree cannot bo made tho subject of wakf >n 
tho absence of * custom authorising such appro 
pnation Kiilsom ffi6«c v Golam Ifoascin Casstm 
ArtfJ.lOC IT N 410, 491, n f erred to an 1 followed 
Kileloola SaKib v A uscervdeen Sa&tb, I L. P IS 
Had 20 1, 209, referred to Kabir I hr a iiim 
ROWTI tJtlt V SfABOMED 11«KCV1DCLLA ItOWtKrB 
(1909) . I L R S3 M*i 118 


S. - 


~ Sale of wakf property — Sane 
.... to tell Jurisdiction — Practice — 1 rustees Act 
(XX I If of 1SSS) * 3 — T rutfeet' and dlcrtgagcet' 
Poicers Act (XXVIII Of me ) a 45—' Co’ta 
to which English lour it applicable ” On an appli 
cation made by tho muticaUis to a i calf, for sanction 
to sell ualf property * — Held, that lb ere being no 
statute authorising such an application, such 
sanction could only ho obtained by means of a suit 
In the matter of Iloorolui nessn i)i tee, 1 L R 36 
Cole. 21, not followed Although a Judge of the 
High Court exercises the functions of a la'i wl en 
administering Mahoiucdsn law, the proerdure to be 
adopted is to be regulated by tho Cbdn of Civil 
Procedure, and the Rules and Orders of tho High 
Court Shnnta Churn Pay v Abdul Karbecr, Z 
C IT X I5S, and Aemni Cloud Addya v Ooalm 
I lost cm, I L II 37 Calc 179, referred to Such an 
application docs not como within the purview of 
Arts XXVU and XXVIU of 1800 these Acts 
govern only such trusts as are in the form of an 
English trust and are constituted by persons of 
purely English domicile, or persons governed by 
tho Indian Succession Act In re Xohandas 
Earrundas, I L. P 5 Pom 151, and Inrt Rilmonty 
Day Sartor, I L It 32 Cole 1 43, not followed 
In re Halima Khatun (1910) 

t L. R 37 Calc 870 
- Agreement by Hindu lo t 


to dedicate property for maintenance o . 

Is not enforcible according lo JIahomcd an Law 
Fcrt-UR r.vHAMAS v A>atii Bavdhu Par (1911) 
10 C V7. N 11 4 

7. * — Kbanga attached to Darga — 

Religious institution — Right of management — Ex 
elusion of /'malts — rrctailmy usage — Usage an 
tnd Cation of the direction of tie founder The 
Wght of management of a religious institution 
such as Ivhangas attached to Dargas is to be 
decided according to tho prevailing usage, that 
ruuyre f«uy tftlen as indication of the direction 
of the founder Even in eases where appoint 
meats have been regularly made by the last holders 
en inquiry into the usage governing Such appoint 
meats has been considered relevant Shah Gulam 
Rahvmtulla Sahib v Mahcmmed Altar Sahib, S 
Had II C S3 hayad Abdula Edrus v Sayad Zaxn 
Sayad Ilasan tdrvs, I A. R 13 Born 555 , Sayad 
Mufiammad'r Falls Muhammad I L P 22 1 A 4, 
referred to Tsstailmita v It aiiadavt Bcoam 
(1911) . I. L R 36 Bom. 308 

S — Endowmtrtf—Cre 

ation of endowment — II alf by dedication or user— 
Grai (yard, laud used at— Preset mph on of ancient 
origin of shnnt and 6«noJ place — Punjab Loud 
Rntnue Act (XVI I of Ml) e 44— Fulry tf cumer 
ship in record of right* at settlement In this case the 


MAHOMEDAN LAW— ENDOWMENT— could 
Judicial Committee (affirming Hie den jon of tLe 
Chief Court of tho Pnnjal) held, on the endcnco 
that the land m suit (known as tl e Hal Pah Luit an 
gravcyaid) wl leh had been u«cd from two i» 
mcmonal by the Mahomrdan community of J ul 
tan for the purpose ol buo* n g their dead, formed 
part of a graveyard set apart for the Mahomedan 
community, end tl at by lifer if rot by dedica 
tion, the land was t calf In the record of lights 
of the last settlement an aiea of land, which com 
prised tho land in suit was entered as n the 
possession of ifahomedans, and was deecrllid 
as iabnstan or ghatr nt mltn l ohm tan (grave 
yard or nncuJturah’o land loraunp portion ol a 
graveyard) and in the ownership column tl o name 
of tho tl (.fondant (now represcotrd by the Court 
of Hards) was entered as owner Ihtir Loid 
slugs said 1 It would seem that he was pro 
prrly entered as owner, being trustee and custoo-an 
of the shrine of the saint Mai I*aU Daman, and 
being or claiming to be the recognised head 
of the Mahomedan commumtj in Multan , and 
held, that, under s 44 of tbe Punjab Land Revenue 
Act (X\I1 of 1867), the entiy not having been 
disproved, most be presun cu to Lo correct 
Court or Wards v Ilaju Baktsu (1912) 

r L R 40 Calc 287 

0 — — — Public Mosque— Right of 

management— Cm! Procedure Code, ISS2 * 
539 — Suit for appointment of Trusters ard for 
settlement of a scheme of management — Com mum y 
composed of Sunni Mahomcdans from tarioi » dis 
riclt and placet — Trent deed spuing tear age men/t 
txchsnely to Rhanienas — Discretion of Kati under 
Mahomedan Late — Ditcrel on of Court — Oil ga 
turn to adhere to intentions of frnndes, ard oljccts 
of Trust — Right to i ary deta Is of inanagemert in 
accordance tells changing ermd hone and e team 
stances This appeal which arose out ol a suit 
brought under a 539 of the Civil Procedure Code, 
1882, for tho appointment of Trustees and the 
settlement of a schema of mans cement related 
to the Sunni Jumtiin Musjid at Rangoon which 
was admittedly a public mosquo dedicated to the 
performance of religious worship by all Sunni 
Mahomcdans without restriction as to place of 
origin The land on which the mosque waa built 
had been granted by tho Government on trust for 
that purpose in 1802 and it was, together with 
other land adjoining, purchased in 1871 front the 
Govern trent by five members of the Sunni 3!sho 
medsn community wLo by a deed of trust in 5 areh 
1832 dedicated it, and the mosque erected there, 
on for the purpose of divine worship by all Sunni 
Mahomcdans and vested the control and n snage 
merit of tie mosque suiVi'y in I AiroVnurr pitrirr 
Mahomedan from Rhsnder near Eu at) Held, 
that the transactions which took place lo IS7I 
and 1872 in no way affected the original and tlcn 
ousting trust, and that the trost deed d d not 
create a new dedication, but the mosque runa md 
as before a public mosque dedicated lo tie per 
formance of w oral ir> by all Sunni Mabon ecans 
as originally founded 1\ ith respect lo tbe public 
religious trust as distinguished from a private 
trurt, the discretion under the Mahomedan Law, 
of the Kari (a discretion now exerciwd by tho 
Civil Court) was very wide , for though he cou’d 
not depart from tho intentions of, or the rules 
made by, the founder as to the objects of tbe 
benefactions jet as regards its management, 
which must be governed by circumstances be 
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1IAHOMEDAK LAW— ENDOWMENT — rancid 
17 Cafe 40$ L R 17 1 A 23, »nd Jlathntod 
Ifiui r Puhraj Ihlvty Mofajiatiur, 13 W R Z35, 
followed l'tt Shahs n. firm J The ongg to 
prora that a «ait by a mntiraJli to recover pos 
itemon of wolf property >a within time is on 
the plaintiff , it >■ for him to show that molt 
page was not followed by possession NariI-s 
Dis Arora v Haji Abock Rahim (10201 

I L. R 47 Calc 808 

MAHOMEDAN LAW— GIFT 

Set Cmi Procrdcr* Code ISS2 s. 

13 and 4« I L. R 35 Bom 297 
^eLfJpBWMW I L 8 41 All 631 
S a Mahomed is Law — V f»«r 
Rrr Tltwm or PnorzRTi Act 41' t* r 
ISM) ft 1*3 *20 

I L. R 38 AU 212 

1 —— — Offerings at a shnn * — Gft / 

o fij red ah i rr of offer* mj« tnntfe nt a thrift — Pot'in or* 
tj tu-'je t'/ffjt U'lJ that a gift of tie right to 
receive a certain aham of lie of r rings which migl t 
m» It at a part color shrine was a rail 1 gift and 
not repugnant t » the doctrines of tl o tfahonuslan 
I -aw tnf.l 'issoreyimr Vir \an,J,n If Halt 
Khan IIP S3 Urn 4S1 dulmjunled 'umaii 
• tDDtvr 1 1 a in JttKlisn (1912) 

1 L. R 34 AU 485 

2. Hanafl Law — t >/i — < on Mrue 

lion i >/ if wument— toad fion in Jrrognt or o/ lit 
grunt mraM \ deed of gift of certain i rnperty 
-prortlel as follows- — Mr son Nakl Khan, 
wit! remain owner (add) of the remaining tao 
■third* and of the «ai I two-thirds \«kt Khan 
will remain full anl absolute owner of one third 
(motif Im.l lota*), anl be shall hare the powers 
of an owner with respect tmt an I \aki Mian suit 
be owner (mi t *) of ih» other thtnl a'.o and Ills 
name will lx- enlrTel in t! a Ihewat 1 nt the meomo 
ot It >» given for the mslntrnanre of mr minor 
^rsn Ison Muhvnma l 9h*r, Khan ion of Muhatn 
ms-1 Tsijl Khan (Ww I Accord ng to Jaw, 
JsaVI Hhin Is gjantiAO <>( SbaH Khan he must 
give tl e Ini >nie of that on* third for the pislntrn 
ao«T ef the eilnor an 4 \«ki Khan »(1I not lave 
the power el trarsfrr over that one tHtd during 
the Ilf <f the miner ' If U n is esm.l ruction 
-of the iWt tlat Ihn cundtlcn again «t al rnuim 
w*s ill va't I b«it tl e n-nd II >n as to tie jtsvnxnt 
Of ©nothin! n! th» meme to Mnhamn «-J s-haB 
Khan was vslil anl at arhrd lo tie properlv in 
tlnluilicl a transferer who was lonnit to bur 
n«Jeo t»eoif \owv,4 t mjni 4 Iff A Jos r 

Jf.SUMIA.fi If 4»W*. I U Jfto. / t tl\ 

follows J Uu Jas r Mrtnvwsi. Mart hnsv 

(WK) I L. R 34 AU 478 


3 — Fo*« nfoa—eJ 'I ft’ I to *f~ 

Trttefee e/ pHtriar* srgf. * -s-flifc-fT 1 — ■ /VAS-s 

s» « o f nesfWslejl f rof J *f si f t To make 

a u'i(» ft onjerllah •«•* UsU* tied *** sloe' 1 
*<■ t"'< < 1 |“»wuv« Tin 1 , at .re the lose U a 
•“»n W at the ! t* td the gift sod tie d-n wisnsn. 
in jsvwssl »» o’ tV ret! <rtj a* g~»rd »n if lie 
si ore v-t his 1*1 » f tl-s g f! sici VI to- valid V-ttr 
M sh— ns In Jaw v©fc«* it* «,(j »t Marie* c* a 
X 1% tm U Its psewl »rt* imew or a.-mt el 




KABO MEDAN LAW- GIFT — eontff 


or rather a gift male tv him will not p*4» tie 
ownership ol the properts to the donee until tl e 
donee takes possession i>\ tlo donor* err « tit 
Fakir Nitsar Mcbasifd 1 owthit \ K as das a 
scamv hiLAtm, 'asdas ( 1911) 

1 LB 35 Mad- ISO 


4 Mushaa— Cr/f— Wart in .rmin 

<f<tn yrop-rtj — Oijt by tome to tharita to tAr cthm 
— Pofettfum dfhitrrj of tf ne««*/iry — 6i/( fo edslf 
anj minor jointly — Pi /I ly mother lo minor ton 
— Dehrtry of ■poixrnon if arc rsorry Tliba bil 
innshsa (gift of nnrlivi leo joint property) is net 
toi I but onlt invalid an I possession ren eilie* 
the defect When i-er-om own a pnpertv joint 
Jr any ebsnr njty male » gift of I is si are in 
that property to an\ other slater withe ut the 
formality of A delivery of posses ion There la 
n> inherent illegality in a joint gift to an a lult 
an I a minor 1\ hen the interest of the two ato 
ant'i irntls specific! *( that tlereeanbi noajpre 
len«i<n if an\ ionte«sicn tr d »|Ute tie gilt is 
unol jcctioral le "1 ere rone cf tie eo sharcta 


th< ir on iivi Ini siiare to the rems nmg eo «1 *r«r» 
the doctrine of mustu-i ill 1 not aj j ly In tl e esao 
of a gift I v a parent who lathe rfr foel> guardian 
of a tmtinr to such miiur a formal del very of 
poaaession is not nicrosn jAntDASraas Bin r 
Nazibal Islam Molla ( 1910) JSC W K 323 

5 f ,/f— V»s * on 

IVhere the defendant made a gift cf a four anna 
share in a ktitnl ra satl 1 old ng to the plaintitT 
his nej I aw by marriage an 1 admitted h m to joint 
possession with him*ell and teeogniseil the plain 
t»*f as ltyine in sueh powwlen for 11 yesn ffrff 
tl at he cool 1 not bo allowed to »ar that there had 
been no valid gill Tho doctrine 1 1 tninhnei is not 
applcalle to surh a rase /Srntiin Cent tm ,fnff 
r k«A» 11} J 3 Cate l fmrmhot y l/ttjrral-ai 
1 / P 13 fi>« 35’ Ji.tra /etl*sk r /..I a 
Broom I f P S 411 a T Jf«»ars«.e-f J/.MfO* 
Umo,{ V PalniJi Jnit. /} P It AU M rr 
frrrrd to AetiCL Am e k atrn Manowrn Ifatt 
(1911) 1 LB 39 Calc 618 


vi/rsfrnrtwif irrrr- \a rrtrtttr t* timer l rdrr 
the Jlah mrsUn lav a girl wlm iratrir I paws a 
over to her hnsbsn 1 a (amllv anl there (a to 
(I ligation on the tnrnlwrs t( her Palma! f»m W 
to mamtain her a|trr her marriage rwn If ah* 
4s i! i r erred ho Jn th* absence <f »b» «*age 
ar-< ng MepU* gnemrij Ir jMirwolin U» 
a gilt trade to tl r buslam) < f a >'op'’* rb) dors 
ret liesyime nl 1 ami does Or t fereel to Ilf trens 
hey* of htr tiatnral fjm ly when the gltl »lea or 
Is d twwd The r«le l» rlboslw swwt p*' fl* 
g vtmt«l bv jr»nnrskl»t*j *tn Law Mtnr r»« 
v tWatv fs/oxd Arp<-»* 1 T «’ I*™ 

(tmretwwtnllh rrf'TT' t to Pn*l''»l r ft»W«* 
cn. (1913) I LB K Sad Stt 

7. - - - lilaa* D t* Xarj-oLn-tut'- 

Okm*— a t a-*( (Jss cut per* -/•'*/»,* l - Vg 
th* liw » f '• » ads In Jr«e* yt frA*t )*!<•« 
gM.l to th» ettert rf rv’f ewe tv I a} the s’ eej , 
e.tat* is a; tr »f sir * «erv of rrw*«s»< si jswg T© 
M. death Tie’er t^e H a law if • jstKSi d-* 
of a ‘I erase sl e-ire tfao r (e sear* d«v«iL-yt 
w^> Ij scaasr 1 . e < ae-asefessd a d-atii H’r-esa 


jtffl 
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KAHOMEDAN lAW— dsT-cmM 
endorse with Ins own hand a statement that a 
document proved or admitted in evidence was 
proved against or admitted bv the person against 
whom it was used, ss laid down In a. 141 of the Civil 
Procedure Codes of 1877 and 1882, and practically 
re enacted in 0 XIII, r 4, o* the rules and orders 
passed under the Civil Procedure Code, 1D0S 
With a view Of insisting on the ohservar.ee of the 
wholesome ptovi'ions of these Statutes, their 
Lordships will, in order to prevent injustice, he 
obliged, in future on tho hearing of Indian appeals, 
to refuse to read or permit to be used any docu 
ment not endorsed in the manner required Sadie 
Hcsaiv Khak t- Baskim Au Iviiah (101CJ 

* I L It. 33 All 627 

155 , Deed ot gift with a condition 

attached — Obligation in the nature ol tru/t~ 
Construction o if document A Mahomednn woman 
made a deed of gift in fat our of three persons 
Mirza Vanr Beg, Iroatiyaj Begum and Chavgan 
Bibi in the following term* "Tie lands have 
been given to you three as gifts All my rights 
of ownership are transform! to y cu The vahiwat 
or management of the lands should lie made 
by one of jou three, namely, A am Beg, and 
after paying Government dues Pa 40 should be 
paid out of the residue of the income annualh 
to the Imatiyaj Begum, and the remainder «hou]d 
be divided equally between ill Tin \ az r Teg and 
Cbaggan Blbi Mura Yeiir Beg should hate 
talmvat and give income according to their si area 
to the two They have no right of claiming 
division of the lands from ilina Beg, but only 
a right of claiming income every year” A suit 
was brought by l>»atiysj Begun to enforce her 
right under the deed of gif t The second defendant 
transreree of ifirra Beg a Interest in the property, 
contended that the deed of gift In so far a» it con 
/erred benefit 1 ' on the two women mentioned 
therein was void and that he was absolutely 
entitled Held that the gift was good and com 
plete under the hlahomedan Law and the deed 
could bo supported in favour of tho plaintiff 
Tavakaibdai r Imatiyaj Brcusi (1816) 

L L R 41 Com 272 

13 (hit mad* danrg his last ill- 

ness by n son to his mother— J/mt uf maut 
— Application of doctrine On a question of the 
application of tho doctnnc of mar. uJ maut to a 
disposition of property made by a Mnhomedan 
during his last lllne*-, if the transaction is a sale 
the doctrine would not apply at all , if the traps 
action is a waqf, it would be valid to the extent 
of one third , while if it is a gift, it would not be 
valid at all In the case before the Court the 
particular transaction was held on the fact* to be 
really a gift, to one of the heirs (the mother of the 
donor) and therefore invalid, although in form it 
purported to lie a sale Fan. Ahmad r It a him 
ittar (1817) . . I t E 40 All. 238 

14 a — Hsha-bd-fcwaz — Transfer of 

Property Act (1 1 of JS121. e 11 Tie ordinary 
rules applicable to gifts apply to the i'abon edan 
Lawlifco suv ether «»*tcro of law, and * gift under 
a htha-iil emx is not inval dated by an inval d 
condition being attached to it b»ASiATAv>isSA 
Bin it Hossitscddiv Jiazis (iai8‘ 

£2 C W K 512 

15. ■ ■ ■ — Heba-tn-cwas. It valid with- 

out passing of consideration —A ilsbo 
medrii executed a Wcba-li’-ctra* to favour of a 


MAHOMED AN LAW— GIFT— eo»M 
minor daughter cf his prcdecea'cd son In a suit 
for enforcing the gift no evidence was adduced 
about the passing of any consideration Held, 
that if the document failed as a Jleba-htl-eicaz 
it could take effect as a sin pic gift (Ileba) if it 
eati'hed tl c conditicrs cf a deed of gift faHlB 

AJiDDiv IUibfp t I vac Halpat 

£5 C W N £35 


16 hCL-TtngiUe Properly— Held, 

that ron tangible property car be given by anv 
appropriate method ci Iran? rr other tlan actual 
delivery ©f possession Sail set Aebap Brut 
Mot LV 1 MahicddIn Aujup 

fJC W. N 310 


17 ■ ... — — Crjt by it ot tyeger 

of properly in the possession of rnerigagca, t J tot d 
Where A, a llahomdan moitaged tone lands to 
a third person putting the mortgagee in possession 
and while the mortgagee was in josetreien A msdo 
an oral gilt to Delendant No 1 and immediately 
after got Defendant No l’s tame lecomtd in tie 
Settlement Recoid and put him also in physical 
rostcraicn of one of the properties, namely tic 
homestead Htld, that the gilt was valid in law 
In order to properly appieciate the judiciol idea 
of gilt as conceived by Jfahomcdan jumta it is- 
to to home in mird that gilt la considered a class 
of contracts but ss it is a voluntaiy contract 
without consideration it is not enforccallo unlcta 
accompanied by possession in which cate the 
devolution or tran«fer of right to the property 
becomes complete By possession in connection 
with the law of gift is meant such poteessicn a* the 
nntuie of the subject of the gilt is capable of 
Chardri ilthdi Haean r 31 ul timed I!a tan, L P. 
SI I A 6S,e c IOC IT A 706(1906) relied on 
As possession through a tenant may bo constructive 
I ofsossion capable at bewg delivered to n» to 
validate a gilt of such property to property in the 
possession of the mortgagee should like wire to 
considered to le in the constructive possession of 
the mortgagor as in both eases some Sind of right 
to property is left m the owner The right of 
equity of redemption and such similar rights a» 
are termed incorporeal rights may in view of the 
exigencies snd nccccsitirs of medem conditions 
and coocejtions of legal lights of property he 
subject of a valid gilt, the mode ol delivery of 
possession varyirg aeccidirg to the rstuie ol Ihc 
ngbt conveyed Tara rno«A>svA Sr** t Pha'Di 
Bibi . 25 C. Vf. N. 761 


18 - 


- (lift — porter i 


potette tea of half cf gijted lard — Drtiiciy cf pence 
non to donee — Other keif ntctl^eged i nth pen tee ten 
wot actually dehurtd to donee — Gift of the letter 
valid rrrdrr JJal cmrdan lam A Jlahomcdon 
female who owned five lands made n gilt of them to 
tho plaintiffs fatter At tte date of the gift, 
she had possession of on j two 1st d* and a mo cly 
of the thud lard there she inmdialtly put in 
possession of ti e donee Ttc reireining lands 1 *<T 
teen mortgaged by her to defends nts, who ictaired 
their poeftssirn under tie mortgage In a suit 
by the pi lint iff, tie defendants contended Oat 
the gift of tte mortgaged Japd »a» invalid, not 
having teen perfected ty deliveiv ol pcmtaien - 
Held, ovcmilirg tfca corucntrrn, that tie deed of 
gilt must le looked *t as a wholoi ard that in 
viewed the gift of (he equity or redemption coupled 
with the eomplrtid gif* of tic Uirninicg lard* 
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MAHOMEDAN LAW— HUSBAND AND WIFE 

conveyance need have been executed Pam 
Lalhshv 3fogl lam Kl anam, 1 L It 26 Alt 266. 
followed Quart Whether an award (a governed 
by Mahomeilan Law Mo HAMM id Talib fltsavr 
t> In av ati Ta\ (1911) LI H 33 All. 683 


MAH03IEDAN LAW— INHERITANCE 
' Family custom at mn 

once rrtft the lair, if may It prortd — Bengal, A II 
P and Assam Cml Courts Art (\Il of 1817) 

» 37 Where in a suit by a Mahmiedan lady 
against her brothers for recovery of her share m 
their fathers property, the difend-wts having 
Ret up the plea that According to family custom 
temalo descendants could not inherit m the pre 
scnce of male descendants, the Courts m India 
refused to admit evidence in support of the alleged 
custom on the ground that evidence of custom at 
variance » th the ordinary rules of Mahomeilan Law 
was Inadmissible la regard to matters mentioned 
In a 37 of the Bengal h IV V and Assam Civil 
Courts Act Held, reversing the Courts belaw, 
that evidence with respect to the issue as to family 
custom should bo admitted Ismail Kuak t 
Sheohvkh Rai (1912) 17 C W H 97 

— Contingent right to in* 
Aerif, transferor renunciation of, whether prohibited 
A transfer or renunciation of a contingent right of 
inheritance is prohibited under Mahomedan Law 
Mussammat Ahanum Jan v Musaummat Jan 
Berber. (1827) 4 B DA 2jn, followed Kunln 
Mamod v KiinM jlfoidin, I L It 19 Mad 176, 
considered Museamvt Ilurmvtt Col Awn Began 
V Allah Jus A ban Hajee II slayer! 17 II R (P C ) 
108, explained Asa Bbevi i hAucrrAK Ciietty 
( 1017) I L R 41 Mad 365 

MAHOMEDAN LAW— JOINT PROPERTY 


See Limitation Act 1908, Art 123 and 
141 LX, R 44 Com 943 

Joint fttrstneM by tiro 

brothers — Dcalft of one of tie in — Subreyvent busmes 
See hij survivor and sons of the deceased — Properties 
pur (bas'd out of profits of lofnl business — Moneys 
collected by survivor— Suit by heirs of the deceased 
for Heir slate— Vtt/ure of suit — Limitation Art (IX 
of 190$) Arts 106. 123 and 127— Joint family pro 
peril/, if exists in Mahomeilan Law — Exclusion, 
proof of, if necessary Two Mahomeilan brothers 
earned on a joint business and one of them died 
nineteen yenra before suit leaving three Rons and 
three daughters Some properties were purchased 
not of the yirofits nf thn grunt business .w J.ke .wsitwe 
of the surviving brothers , tho latter subsequently 
carried on several other businesses slong with 
two of the sons of tho deceased brother and with 
a stranger who died more than three years before 
suit lhe heirs of the deceased brother brought 
the present suit against the surviving brother and 
others to recover their share of the properties »c 
quircd out of the profits derived from the several 
b tsmess, » and their share ot the moneys collected 
in the same Meld, that the suit was one for an 
account and ft share of tho profit* of a dt soiled 
partners! ip and was barred under Art 100 of 
the Limitation Act (IX of 10OS) ruler the 
itsnomfdan Law there is no such tiling as jomt 


MAHOMEDAN LAW-JOINT PROPERTY— 

item of the property , and a suit b\ such a n ember 
for a share is governed by Art 123 and not Art 
127 of the I imitation Act Aid’d Rader v A is] a 
Sana, 1 1, P. 16 Mad bl i’i«tinpui3bed Mom 
been Bee v S\ru Merit Sahed (1915) 

I L R 88 Mad, 1099 

MAHOMEDAN LAW -LEGITIMACY 

See Mi non to <v ban — AcKborrtEtKt 
mlnt I L R 40 Eom 28 

See Maiiovedvv Law — Gtrr 

I L R 38 AH 627 
— — Acknowledgment o! child as son — 
— Illegitimate ton — Zn i — Aon ly adulterous inter 
course cannot be 1 aitimised Under Mahomeilan 
Law, a person can nc] now ledge a child as a Son, 
when theic is no r r0 °f of the latter s legitimate 
or illegitimate birth and hut paternity is nnknoun 
in the sense that no specific j trson is shown tohavc 
been his father It is not permissible to atLnow 
ledge a child born of ainn (i > , fornication adultery 
or incest) Muhammad AUahdad Khan v Mvhn 
mad Ismail Khan, I R R 10 All 219, followed 
Mabba>«aiier t Fajak«ahed (1009) 

I L R 84 Eom 111 

Acknowledgment 

—Status ot son born of a concubine— Admission in 
document — Conduct — fnltu/ion to legitimise — fee 
sumption of marriage Where a child is proved 
to be illegitimate by reason of the marriage of 
his parents being disproved such a child cannot 
bo rendered legitimate by anr acknowledgment 
or recognition of legitimacy Where an a (Know 
lodgment is alleged it m»y be shown that there 
was no acknowledgment either in fact or law, 
that is, that there was never an acknowledgment 
at all But an acknowledgment once made and 
proved cannot be rebutted It cannot even be- 
repudiated by the man who made it There is 
no valid acknowledgment where it baa been proved 
that tbeic waa a legal bar to the marriage of the- 
acknowledger and the woman whose *on tho 
claimant to the legitimacy la said to be Where 
there is no vail 1 acknowledgment in the reuse 
of an intention to confer legitimacy, then the- 
onus lies on tho plaintiff who claims legitimacy 
to prove the marriage On the other hand, u 
acknowledgment is valid then tho onus bes on- 
tho defendants denying the legitimacy to tbs 
prove not onlj marriage but aLo semblance oF 
marriage If the n amage is proved there is no 
need to Im e recourse to the acknowledgment , 
if ft marriage or semblance of marriage Is di«- 
(syinf at to c*AcJAuit fkei tX \ p jv.V.w.Vrf' ,-e .ueov* 
of ai»o, then the alleged acknowledgment is not 
valid If « n the evidence the marriage and legiti 
macy are left in doubt, then a valid acknowledg 
merit is conclusive A el ruf-ood-dou la Ahmed v 
llyder Iloteein, 11 Moo 1 A 91 Mulammod 
AUahdad Khan v Muhammad Ismail Khan, 

1 L R 10 All 239, Muhammad Aen at Ah Khan 
v Lath Degum, ILFS Calc 422, Phan ] ibi 
v Lalon Dil ■ II R 27 Calc SOI, Mir a 
Kadik Hussain Rian v Llaskim .41* Khan f L 
r 38 A 11 627 21 C IT A 130, Ai.unmeea w 
hanmunnii’o, 1 L. It 23 Calc ISO, Liaqat Ah v 
Karimunmssa, 1 L It 15 All 390 Sodalol 
llosstm V Mahon erf 1 usvf, 1, L R 10 Cole 663 r 
referred to Habibak Raiimvv Cbowdhcry t- 
Alw? Au CnowpiiiRY (lots) 

I L. R. 46 Calc 259 
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EIAUOMEDAJI LAW— MARRIAGE — conid 
’ front the date of the marriage, t r , from tho date 
of her re-ep*ion." and trade the payment of the 
allawanco a charge oictun immoreable property 
aped be { in the agreement The plaintiff a reeep 
lion into lier hatband s bouse looh p’aee in ISS3 
Th* fcnsbanl and *1 So Jived together til) JM>G 
■when ovn; to different* she left h»t husbands 
homo and resided elsewhere, when the defendant 
■topped the payments In * suit to recover arrears 
of the allowance field (affirming the decision of 
the High t'oert), that *je p'alnti'f, though not a 
party to the agr"— ne-it, was entitled in equity to 
enfo-oe I »r e am Ttrt Ute r All, otan. IV. IS 
391 , ibhl tsuiihed as bens an ac ion of a.v*ump» it 
«n l (["cided o i a ru'o 0* com *1104 law inspp ical lo 
to tho eire tmMances ol *’ie present ease, in wh ch 
the a^iwlfat srie Inallr charged imnwiullc 
projicrty with the paynunt of the a'lowance 
An l the plain'll t as the only twraon bcr“ficial!v 
entitled under it lit India an i amongst co-nmu 
oitHx circu n*tan*ed as tree Muhammadan* 
»moig whom marriages sure contracted for minors 
by parents anl guar liana — rious injustice iright 
be occasioned if the canmon law doctrine acre 
applied to azrinnrnts or arrangements entered 
into in connexion with ttirh cent tact « Held, 
#1*0, that tho a lowance for ih-ireh 1 pardar," 
t booth hiving aortic aia’ogr in it* na'nre to the 
English pin money ’ i‘oc«J on a dif-rvit legal 
fooMng a-tsing from difference in rocial tnstituti.vn*. 
It was a personal a'lowajce to the Wife, over tbo 
appbca'lon of nh ch the host and bad I ttie or no 
r' iind, nor were there olbg* 10ns attached to it 
a* was the cv-o w th * pin money ’ in I ng’aud 
On the term* of the a-*« ejneot here tho payment of 
tho allowance was ancon <1 dona!, and under tie 
circumstances the fiet that tins plaintiff ha I left 
fcer husband a houw and n fu«ed to live with him 
did not bar her from n covering it Kitsrssa 

Uuusiwati Xius c HrastM ItKitu (I'JHt) 

I L. R S2 All 410 


3, — Ptauaplioa ol mi mare— 

4 W»C« of diner OtdenCC rf 1 1 icrie jc— Loot CO 
haS/i/ioa — Ffffel on anch per isw/Iio i of at r/ed 
ir ft hit ting bett a pedtlnle e,Aen bnrtjhl la 
aUc jed Au t’xniTt home — itlnmrUdjtntel pf « poman 
«M tef* — Homage* if d 1 rfhlrrt la etepertoUi Men 
In this cam tho appellant s success dc]wnde l 
on hi* prcriag 1tli» tulus as the Jc,ilurate aon of 
his ju-esli /A/A bv the Judicial (WibiIW 
(upltdlms t K e d'cLien of the Ju I t l»l ( on one 
si ner » Loart), that th re was no etiJeme of 
ru»rH*go between t i"ra. and the presumption of 

’ "* ’ hi have an«en foil IheJr 


Ire falocra 


pro w-e l e«h» lUM 
tha m Hh I lr lore *he 

b n Jsa *va* aim led r * ptortitito l.isla ices ol 
a!' ce-larhnowlevla-n nlhyth* fathero* the i-ret) re 
as 1 is wife and the / 1 I that two of the appsl'ant » 
■li’ers, who wet* us t’ ~ utae e**o as to tbeif 
•rj 1 n**y as h* »m, w c-c nmel lo respect aVl# 
ta*t with !ue 'irctsl lie* wc*e le'l ml t the 
insa'l. wit tn affset the q jesU-al 


faro-4 


Airs* r X«’ 


I Au 

i’flW >f 

I U It 32 AH 3 » 

4 — - — Msr lata, no* perl3Tto*if 

IJlCitt t»\ttl“Fs/e •lo-J'rsfSisl and 
a rtfiisv In the case of a rasrT'*"* awraigst 
MehwaieUl ala's tt pr-fumed Ib-oajh saki's, 
Ufsette Ual.bttsr els cf pn potal avt a-eegtaecw 
If s«t le o-icrC'l by tie* e» -ac i-g perries in each 


MAHOMED AN LAW— MARRIAGE— coafd. 
otliers presence and hearing an I in the pte*encei 
0/ urojuib or one na L and tiro fiaia'c wares: cs 
who most be some on 1 adu't Voslems on 1 the 
whole transactiou must completed at ore tuect 
ing SsuiBt lliBt r JvauaBcnurs SAKvatt (1911) 
15 C W. N. 691 

5 Miner word —Guardian for 

tnamage, t--c^3ity ol conient ol Court— Fare, 
here of to jet m tacit <4te* — 1‘roesji re to be fcl. 
lured by the guard n« foe r-arrtoyt of J fahomed m 
mf ml — Oxordiant and H ordi Jrf ( I ft I if ISSO) 
»» i (2) U 25 2G 41. aub * (Jj el (if), 42 tnb • 

tf) 47 cl (0) — Practice — Order rf I) ilnct Judge K<l 
oppeaLJU In the case of JUbomcdaos fhe 
worili disposal in marriage cannot be treated 
as included in tho genera) words »uch other 
ciattrm as the law to which the word is subject 
requires occurring in a 21 of the Guardians and 
ttards Act In the absence of express statutory 
provision to this effect it cannot reason all) be 
held that the Mahomedsn Low on the subject of 
guardianship in marriage has been abrogated ly 
implication by a 24 of the Guardians and \\ ar.U 
Act Where tho District Judge «f Birlhum, in 
the milter of the disposal in marriage of a Maho- 
nicslan female minor in respect of who-e pcr*on 
and proper! r guardians bail been onpumtnl iy 
him proceeded to relict a suitab'e buslard for 
tho minor from the nrebmmirv list of loniblo 
candidatea prepared by hn Hindu Naur (l he 
guardian of the property) in opposition to tho 
selection of the guardian of the per-on (her mother), 
and of tho guardian for marriage (her father ( 
atep-hrother) t-oth of whom had initiated the-e 
proceedings field that the proceedings before 
tho District Judge had br«n throughout irregular 
It was not tho function of the District Juil.n to 
act as milch mtlcr Hut a ward of Court rwW 
not marry without the eoneent of th# 0< urt Aye 
V ShofleAhntg 2 p It ms 103 Jiffry* v I aatfi 
tcartlirarth lorn (h HI. Tomht V Elite, J 
f/.ct tf Salhenfra A ore r lA/tjodhar, fame* on, 

1 5 ( I J 117. folWwel flat final, r Afvt, 
horeon, f f V Si Hon 509 ditapj roved 
He II further (after laying down tie l»r« per pro- 
,e*fur# to be Woenf Hi coses of this d, arrtpus nh 
that the choice La 1 to 1* made In the first instaruw 
I y ll « guanllan for marriage an 1 if on the mate 
rials lefore the D*a*tte* Jiaige be was nti'tssl 
that the roarna-e was not imsuitalle le was to 
•a ictmn it Uetl, also tl at tU on'er of tlrt Dis 
trlcl Judge was not ojen to C| [e* 1 , as a 4* tt 
fa) of Itn (1 larlixm su I llsMi Act re».l wi Ji s 
4' s a th s (l)a a l««.2t 2S»nd2'!d l not rover 
r J,- ,w 'bwrr Jiw r JX’tr’-.vrJi.ocf, fix 
anew (1914) LLK 42 Calc 351 

6. SMa’.l ifeto and *•* <4 ciir 

tint, different eonuguence* —fv f tf name/ 

— r O-A ihlat on~~ Her Ural on ly fir *!*»- fpjwr* 
r»«*ia» cf trade ore is Trull and At Ini’* e Cvs'fr. 
irlis »< tier Am eus -t ccto.t'teeee of 

•< fanvs ed*.S ream* ;**n.aar«a if 
tnleoe* lyjnd^.j Cm* «i— /#/rt* at lo »»,en- 
«w» o' fh/h <\ v*t Jni.re—Sn I ly w s/w'vev* 
ce-Aers— Tbs f ,U r/ criers t e*rl-jnrd~l «/r>« ft 
A,e V O-Jv/e fiairh# *.sd f r I U Mutt f t defied, 
g.u h m. a ram age m, are c-d -g to ()» Lw 
which prerai *aJJ'«g *) *!»*,* l+»i>jw »*fj ruKDage, 
h» d»r«tv« I. ia« fist J Ire »cre»T< - - 
parties, ^ H d^es tiul t.*fev Mt ■' 


ietsm lls 
her Vrs*<rvfs j«v[erijr. but ehddrea 



DIGEST OP CASTS 


( *315 ) 
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MAHOMED AN LAW— ttABBttfiE-cearM 
Z They v ete not admitted [n evidence by the 
lower Coasts . Held by the Judicial Committee 
(who held the books oi account admissible) that 
there was clear evidence ot a reliable character 
regarding the acknowledgment by the deceased 
ot the children of Z as his legitimate issue, which 
gave rise to a legal presumption of her marriage , 
and that such presumption was not displaced by 
the mere inferences, the contesting defendants 
sought to draw from the absence ol entries in her 
favour m the account hooka The marriage was, 
therefore, valid under the decision in ilnhatota 
Bibee v Haleemoozaman, 10 C I ft 293, and Z 
and her children were entitled to their shares in 
the inheritance He Id, also, that Z had do power 
to deal with the minors’ aharea as she had done, 
and that only her own shares passed under tho deed 
ot sale By JJaboroedan Law the mother is entitled 
only to tho custody ol tho person ol her minor 
child nn to a certain age according to the sex of 
the child But alio is not tho natural guardian , 
the lather alone or, li ho be dead, his executor 
(under the Sunni law) is the legal guardian. Hala 
Din v Aimed Ah, 1 L B 31 All 213 , L R W 
I A 49, referred to and discuared On a review of 
tho provisiona and principles ol the Mahomcdan 
Law on the question ol how far, and under what 
circumstances a mother’s dealings with the pro 
perty ol her minor child are binding on the infant. 
Held, that one who has charge of the person or 
property of a minor without being his legal guard- 
Ian, and who may therefore bo conveniently 
called a de facto guardian,” has no power to 
convey to another any right or interest in Immuv 
able property which the transferee can enforce 
against the infant nor can auch transferee, if 
let Into possession of the property under euch 
unauthorised transfer resist an action in ejectment 
on behalf of the infant as a trespasser It follows 
that being himself without title bo cannot seek to 
recover property in tho possession of another 
equally without title Ayderman Kvlli v Sped 
AU, 1 L P. 31 Mai. 514, referred to and com- 
mented on O XIII, r 1 of the Civil Procedure 
Code, 1808, requires the part ice or their pleaders 
to produce at tho first hearing ot tho suit ail the 
documentary evidence of every description in their 
possossion or power on which they intend to 
rely ” But it does not exclude the discretion of 
the Court to receive any snch documentary evi 
deneo at any subsequent stage Their Lordships of 
the Judicial Committee deprecated the practieo in 
some of the Indian Courts refemng largely to 
decisions of Foreign Courts to which Indian prscti 
Honors could not bo expected to have access, 
which were often baaed on consideration end con 
ditions totally differing from those applicable to or 
prevailing In India, and are only likely to confuse 
the administration of justice ImaxbaxdI v 
Htrmnni (1018) . I L R 45 Calc 878 

HAHOMEDAN LAW— MINOR 

See 'Iahomidax Law— A uevatios 

Ooaudiav — M ans uo t 

—— —— — — — Jfinor — J)o faefogaur- 

ditia’a powers emr minor’s properiiei—Sa/e by 
mother fur of n iiror'e mar’s mamages 

err for the. diMkarge of proper famd j debit vet 
binding Under the MahomedaD Law the general 
rule la that the dealings of a de facto guardian 
of a minor with the nunor’a properties do not 
t pto facto bind the minor The rule is, however. 


MAHOWEDAN LAW— MINOR— vonW 
•abject ter exceptions In cases of urgent and 
imperative necessity, or where tho transaction 
front its nature must necessarily be beneficial to the 
minor, a d‘ facto guardian can alienate the property 
of the minor, whether moveable or immoveable. 
According to Mabomedan Law, solo of a minor’s 
property by an unauthorized guardian, even if it 
was not made for s Talid cause, is neither void nor 
voidable m tbc ordinary sense of the terms, but 
is regarded as manyvf or dependent, that is, in ti 
state of suspense, its vslidity or invalidity being 
determined by the minor adopting or not 
adopting oltei he has attained majority, though 
tho effect of bis decision will relate back to th« 
date of inception of tho transaction A pe*son 
who cboscs to bay a minor’s property from a 
person who hag no power to deal with it, however, 
bond fide hi a action may have been, cannot invoke- 
any principles ot justice and good conscienco to- 
support tho transaction itself, though such consi- 
derations may be a good ground for tho Court re- 
fusing to give relief to the minor except on condi- 
tion of his restituting whatever benefit ho haa 
derived from tho transaction A snlo by a mother 
of the minor's property for finding money for tho 
marriage expenses of the minor’s sisters or for tho 
discharge or faintly debts and for Other family 
purposes, is not binding on the minor Avdebmak 
K ern r Seed Alt (1912) II R 37 Mad 514 
— ■ — — — Sale of minor ’a pro 

perty by mother The mother of a Mahomedan 
minor is not the natural guardian of the minor 
and if she is not bit avthonecd Ctnrdian 
a sale of the minor’s property by her not shown 
to be for his benefit or advantage is void 

I Fat l J 188 
- ■ — - . Jtipkt io nil merer < 

property — hecetiity — Bond fide purchaser vitke.nl 
notice By a deed ot conveyance dated 19th 
January, 1904, one purported to convey on fcehal! 
of herself and her minor eon the plaintiff certain 
immovable property to the defendant for (ha 
consideration of Rs 7,000 On the same dev N 
passed an indemnity bond id favour of the 
defendant indemnifying him against the claim of 
tho plaintiff The plaintiff sued to have tho said 
deed of conveyance declared void and for the 
declaration that the plaintiff was entitled to the 
wholo of the property to bo conveyed Utftf, 
that the plaintiff was entitled to succeed on tho 
grounds that (I) there was absolutely no evidence 
that the sale was in any way necessary for the 
maintenance of tho minor, (2) tbe purchaser was 
not a bond fide purchaser without notice of the 
plaintiff’s rights The purchaser of an estate who 
takes with notice of a breach of trust is in the same 
position as the vendor who committed the breech 
of trust EAwramou. v Abdux. Hc**aiv 

I L. R 85 Bom. 217 

MAHOMEDAR LAW— MtJTAWALLL 

Set JfoRisrcDAK Law— E vncnvarsvr— 
WaEr 

SfutswalKlup of pro- 
perty nnnczctl to n motive— Itijht lo averted by 
pnnetpie of heredity — Proof and validity of talk 
nqht Held, on tho facts of the Case, that tbe 
plaintiff who claimed to be tbe mntnrah of the 
plaint mosque by right of heredity had not es 
laUished by clear proof that that was tbe method 
of succession to the office and that be was there 
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MAHOMEDAM LAW— PRE-EMPTION— coni J MAHOMED AH LAW— PRE-EMPTION— contd. 


Dig the law of pre-emption and not the pure J lab) 
wdan law ftr CARtDCFr, J The tight o! 
thafti cannot nnso until them has been a sale 
to » third party, for the right of tht/a, recog 
mood by tho Mahoraedan Law, is not tho right 
of pro omption known toll b Roman Raw , that is 
to say, tho right arising out of an obligation on tho 
part of an intending vertdor to sell preferentially to 
the obligor if ho offers as good conditions as any 
intondod vendee, but rather tho obligation attached 
to a particular status, which binds tho parol sscr 
from tho person obliged to hand over tho s lbject 
m ittcr to tho other party to the obligation on r« 
coiving tho price pud by him for it Tho right 
accrues only when tho property has passed from 
the original ownor to a purchaser Tho general 
aw, wtich is paramount and has superseded tho 
Mahoracdan Law, should govern the Incident of 
sale m applying the law of pro omption Per 
Ricuaudsost, J Whore possession is not given and 
tho pneo Is not paid till registration, tho right of 
pre-emption arises upon registration and not 
before Jadu Loll Sahu v Janki Koer, I L R 35 
Gale 575, referred to. Begum v Muhammad Yatrub 
J L 7* 13 Ml 344, Lndun v Lhyro Ram, 8 IT J* 
255, t ajm-un-nura y Ajatb Ah Khan, / L. R 22 
All 313, Qjeeon tssa Begam v Ru dam Alt (1804) 
IV R 210, Tvrul Komhar v Muisamut Ackhee, 18 
IV R 401, RoolJcep v Ram Been St tgh 24 W R 
108 Shea Tahul ▼ Rimkooer, (1804) TV R 311, 
Brojo Kwhore v Kirtce OKunder, IS W r 241, 

J chart) irv Lola Bhikan SR £ R 42 note Kanhai 
Lai v Kalha Prasad I L It 27 AH 070, discussed 
Hcdiiaj SlRDAR V SoHAULLAH Mridoa (1914) 

I L. R 42 Calc. B43 

5 Hindus— Adoption of pre- 

emption as nsago— Burden of proof — Ancient and 
tnpartable custom— Pre emptian^ a personal right 
not ilcccnd&lt to heirt — A custom cannot 6s proved 
by the odotiwon of parties or tAcir counsel In 
litigation between Hindus where one party alleges 
the adoption of a wholo branch of the Maho 
medatx Law, such at that of pre-emption, and tho 
other party repudiates the application of the for- 
eign law, it lies very heavily on the party alleging to 
prove that that law has boon adopted as a naago 
and could be proved to have been so adopted by 
proof of ancient and invariable custom Suoh a 
part? must stand or fall by the strict Mahomedan 
Law of pre-emption Generally speaking tho 
right of pre-emption is a personal right which, 
under the Mshomedan 1a w, would not descend to 
heirs Per MaclxOd, J A custom must be proved 
by evidence la tbs firs t instance and once it is 
proved the Courts are entitled to recognize Its exls 
ten eo A custom cannot be proved by the admis 
sion of tho parties or their counsel before the Court. 
Dahyabbat MotibaM p Chusiui, Ke«iiosdas 
(1913) . . L L R 38 Bom. 183 

8 ■ . - Sale — Demands — Assignment ex 

hew of dower debt. 11 at the time of talab » mo term 
bat the pre-emptor has an opportunity of invoking 
witnesses, in the presence of the seller or the 
purchaser or on tho promises, to attest the imme- 
diate demand.it would suffice for both the demands 
and there would be no necessity for tho second 
demand. Nundo Pershad Thakur v Go-pal Thakur, 

I L R 10 Calc 1008, referred to Held, further, 
that when property is sold by a husband to bis wife 
m lieu of dower a suit for pro emption can be « 
maintained by a person entitled to a preferential 


right to purchase that property Fsda Ah y lltaa- 
J, Tar Alt , 1 L It 5 111 05, followed. Natito v 
biUDi (1013) I L R 37 AH 622 

7 Question of law, at what stage 

of easo can he raised— Decree of nature— When 
Court should trie notice of events happening after 
inshtulio i of suit A person who seeks the assist 
anco of a Court path a view to enforce a right of pro 
eruption is bound to establish that tho right existed 
st the data of the sal?, at tho date of tho institution 
of tho suit and also at tho date of tho dccreo of the 
primary Court Ram Copal v Ptan Lai, I L It 
21 A!l 441 and Ta/a^ul Husain v Than Singh 
I L R 31 AH 507, followed When a question 
of law ts raised for tho first time in a Court of 
Isst report upon tho construction of a document 
or upon facts either admitted or proved beyond 
controvorey, it is not only competent but eipodient 
in the interests of justice to entertain the plea 
Connecticut Fire Insurance Co v Kavanagh, (1802) 

A C 473, follow od Ordinarily the decree in a 
suit should accord » ith tho nghta of tho parties 
as thoy stand at tho date of its institution But 
where it Is shown that the original relief claimed 
has, by reason of subsequent change of cireum 
stance? become inappropriate or tliat it is necessary 
to hava the decision of tho Court on tho altered 
circumstances in order to shorten litigation or to 
do complete justice between tho parties, it is in 
cumbont upon a Court of justice to tsfco no‘ico 
of events which have bapponod swee the institu 
tion of tho suit and to mould its decree according 
to tbs cirou nstancea as they stand at tho time the 
decree is made Rai Charan Mandat v Bisms 
Math ilandai, 20 C L J 107 referred to f.«rsx 
Muw v AuBirjA Satan (1916) 

I L R 44 Calc 47 

8 Kolaba District— A cosharer 

selling his share to a Hindu purchaser— App-xolihty 
of the law of pre-emption by agreement of parties— 
Observance of the formalities of Tahiti t-lfowatibat 
and Talab — Ishhad before the completion of sale, 
whether premature — Right of on administrator 
to continue the suit ov the death of the pre emplor 
pendente Ute — Probate and Administration Act (V 
of 1881) i 89 S, a Mahomedan owner of an 
undivided one fou -th share in certain loam villages 
In Kolaba District entered into an agreement 
with the defendants on the 14th October 1908 
for the sale of his share for It* 30 000, tho terms 
of the agreement being that if the ownor of the 
three fourths share (i t , the plaintiff) was willing 
to purehase S ashare and if S agreed to tho purchase 
he should Immediately return the amount received 
/mm tbe defendants On the same day a notice 
was accordingly Bervod on the plaintiff by S asking 


eipt of this notice 


plaintiff 


on the 15th October performed the T<?fo5 »- C 
lat Oa the 17th October the plaintiff through 
his attorneys wrote a letter to S declaring his 
intention to exercise the right of pre-emption and at 
tho same time performed Talab t Ishhad Th® 
copies of S a notice and plaintiff’s solicitor’ a reply 
of the l"th October were duly forwarded to the 
defendants and whilst the correspondence between 
S and the plaintiff was going on the former roomed 
the full amount of the purchase money from the 
defendants and executed a sale deed in their favour 
The plaintiff thereupon saod to recover the share 
by right of pre-emption. The defendants con- 
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MAHOMEDAN DAW— RESTITUTION OF CON- 
JUGAL RIGHTS-CobW 

that iho Lower Appellate Court (n its discretionary 
power having fired the part of the dower to be 
paid by plaintiff, tins Court wag net prepared 
to hoi l that it 1 ad not cxereieid its discretion 
property Jliiisaunal Fatima ISlBX e J»VU 
Mcua>had 1 LB 1 Lab 597 

Direction ly Court that 

conjugal rights should If tvrtued at the residence 
cf l hi wife s farenta, «/ in roll 1 A Mabomcdnn 
husband executed a Kebilnamn in which the wife 
was given, the tight to lcavo her huabnnd * homo 
in. case of 111 treatment T1 ere was ill treatment 
by tho husband and the wifo went to her parents 
house The husband sued for restitution end got 
a dccreo with a direction that such rights must bo 
exercised in the 1 ouse of the wife a parents lh Id, 
that the Kabilnsma waa good hut the condition 
of the decree bad Saeed Khan t BtLAiewsrssA 
Biw 25 C W N m 

MAHOJJED4V LAW-SALE 

£(e Mahomed as Law— Cues atiOs 
- ■ ■ ■ whether coniple e without Regis- 
tration— 

NreTBAwsrEE or Psoirnr Acr 1652 
*54 I. P#‘ I 3 174 

— .. ■ ..I .. Sale cf minor's giro 

ver/y ly widow, validity of The mother of a 
Muhammadan minor ia not the natural guardian 
of tho minor, and, if abo is not his authorised 
guardian either, a sale of tho minor’s property 
by her not shown to bo for his benefit or advantage, 
is void Bkakh Raja Ali r Sonin Y?azib Ant 
1 Tat L. J 188 

MAHOMEDAN LAW-SUCCESSION 

Set Center 1 L R 33 AU 674 
L L E 45 Calc 450 
See Kso-Jia II R 39 Bom 449 

Sea KosJrmu, Stirs or 

I L. R 39 Calc 711 
Set Succession Certt/jcate Act (VII 
or 18S0), ss 4 and 7 

BLR 32 All 335 

Hens holding as tenants-in-common 

— Sni* by a heir to recover his share — 

See Limitation Act (IX or 1°0S), 6c*. 
7, rtJ’as AVirrlM 

I LB « Bom 529 

Heir entitled to bring a suit lot 

account and administration not bound to file 
a suit for partition — 

See Administration Burr 

I LE 4J Bom. 75 
— — — — Succession by a Christian to the 
sons of a convert to Islam — 

Set \cr XXI or 1850 

J L. R 1 Lah. 378 
- Exclusion of lem&le heirs — Custom 
excluding females from t ttceesum m Oudh—l%nuUt 
tion — IiJinguishnent—EtSoppd J/.a Mahomedan 
of Oudb, died leaving tw o widows, B and I, and 
Jus mother His estate passed first to his mother 


MAHOMEDAN LAVf-SVCCTSSlOH-conld 
and on her death to bis widows in equal stares. 
After Bt death on 2!fh Januory 1898, 1 retained 
possession of the whole estate until her death ui 
1S3-I When mutation was effected in favour of 
tho sous of the brothers of Ii and J, a sister of B 
Instituted two suits for recovery of her share 
In tho first amt tl a bubordinate Jud fc e held that 
the success on was governed by the Mahomedan 
Law and that tho custom of excluding female 
heirs ws* not proved and decreed iho sut The 
Judicial Commissioners aftrmed tl eeo findings 
Held, that tho concurrent finding* of fact were fatal 
to the appeal Tho second suit was instituted on 
11th February 1003 The dispute related to tLo 
estate left by the plaintiff's brother Mubarak 
who died on 7th February 1631, including in that 
estate tl o property lie had inherited from IS and 
Ids father JJrlJ that limitation began to run 
against tie plaintiff at soonest, from the death of 
J, and that therefore the aoit was not tarred. 
Held further that tie plaintiff tad not relinquished 
ber claim nor was she estopped from pressing it. 
Mohammad Ramil v Mcsamuat Imtuz Fatima 
(1900) 14 C W N 60 

fell acquisitions— Aeguuitwn bj 

memb'r of fimilj if to be ftuumtd at acquired 
out of joint familj funds—EelOpfrt Two eons of 
a deceased Mahomedan and his widow inherited 
42 0CUi3 42 Otitis and 12-OOlta respectively of I is 
properties Tl e j ropcrtics were however parti 
tioned between them later on in equal halves ly 
an arbitration awanl to which tbo widow was io 
party the award specifically stating that th« 
properties dealt with were tho wholo properties 
which were subject to division and (hat nothing 
more fell to bo divided and j revision being mad# 
fot tho grant hy tho sons of a maintenance allow 
once in money to the widow After the death 
of the widow whom ono ol the tons predeceased, 
Plaintiff the surviving «on, inter aha claimed his 
stare in certain items of property which were 
e*cl ided from tbo award and which tad been 
acquired In the name of his deceased brother otter 
thoir father’s death as tho property of his father 
and the widow s share in certain otl er items of 
property dealt with by the award and divided 
half and hslf between tho brothers by the award, 
as the widow’s heir Held — That (be succession 

of a Mahomedan being an individual succession 
(here fs no presumption in tho case of a Mahomedan 
such as exists in the cate of a Hindu joint family 
that property purchased in tbo name of a member 
of (he family was purchased out of joint undivided 
property Ttat frond facie therefore the pro- 
perty bought in tho name of the deceased brother 
was’ bought with his money, and tho statement 
in the award established that it was That the 
Plaint iff was estopped bv bis own proceeding in 
the arbitration wherein he received his full half 
of the properties belonging to hi# father upon 
the footing of tho exclusion of (ho mother, from 
claiming a ebare therein through bis mother 
Hubaxmad Wau Khan * hUnuuxso J lam- 
ms to Kbas . . 24 C W N 321 

... Where one of the co heir* of A dsceased 

Mahomedan in possession of tho whola or part of the 
estate of tho decea-ed sells property in hw pos»o< 
non forming part of tho estate fot Aischarg ng 
debts of tho deceased, aucb sale is not finding oa 
the other co heirs or creditors of the decea ed 
Abdul Majssth c Reishnamachabxab, 

I LE 40 Mad. 243 
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MAHOMEDAN LAW-TRUST— 
cases ot resultant impl rd or constructive trusts 
\lhero tho ultima to resu’lsnt trust which is to 
spring back to the settlor is consistent with tho 
discharge of the declared trust, then it mat In 
loose ttso of language be said to bo expre** on tho 
(see of the deed but wLen the extinction or failure 
of all tho intended trusts ia a condition precedent 
to the resultant trusts coming into Icing, then the 
latter i» dearie a true resultant trust and is cot 
express and never can he express on the face of the 
deed The answer to the question— What ia the 
true position when declared trusts failed and there 
is a resultant trust over to the sctl’or or bis heirs- — 
is to be found in tie very elementary proposition 
that tho possession of the trustee ia alwsvt that of 
cestut-jvc-fruef, and, therefore, however, ho may 
think or wish to lie holding a* trustee for trusu 
which have (ailed In tho oje of (be law, he is rcallv 
bolding when those trusts failed, ia trustee for the 
settlor Then tie position is simply this so long 
aa Lc retains and professes to retain tho character 
of a good and legal trustee, ho is holding the legal 
estate as stake holder for two claimants, the intend 
ed beneficiaries of the declared trusts which bavo 
failed, and the resultant trustee, Hat is, the settlor 
And no length of possession by a trustee can be 
adverse to Ins cretin -^ve trust aa soon aa that legal 
person is discovered and ascertained Fn long as 
a trustee occupies the position of a trustee as soon 
as declared trusts failed and there is a reanltant 
trust m favour of tba settlor, the trustee’s posses 
aion is essentially (hot of his crtrtn-jtie tnut snd 
can only be changed into adverse possession by a 
conscious and deliberate act , tl at is to »av, that 
he must repudiate all intention of bolding for the 
resultant eesftn que-trwt and he must assert hi* 
intention of continuing to apply the trust fund to 
upos which the Court has declared or which are 
known to him to have faded. Then hi» possession 
might become adverse to hta legal rctlui qtie-trwt 
and if that person did not take steps within twelve 
yean he might rot be able to avail himself, under 
the Indian authorities, of the l revision* of section 
of 10 tho Limitation Act Estoppel snd rawdxuita 
ore entirely distinct lia jvJuata precludes a 
man averring the same thing twico over in succes- 
sive litigations, wl lie rttoppel p event* linn saying 
one thing at ono time and the opposite at another 
It is consistent with He Mahomedan law that a 
Mahomedan way devote hi» property m to if and 
yet reserve to himself and bis descendants in a very 
tade finite mnitner the usufruct of property Jat-a 
bn v It D Sethi a I L It 34 Bon 004, considered 
Tho power of revocation is inherent in the donor 
of every gilt, so that expressing it, as is usually 
done by English draftsmen m these voluntary settle- 
ments, is merely surplusage and so far from mvaii 
dating tbo gift as a uholo would nocessaiilv bo 
implied in it vne it not expressed. I nder the 
JSahomedan Law where a gift is conditioned by a 
power restricting alienation, the gift is absolute 
and tho condition is void A gift to tho donor 
himself for lusl ife and tl cn over to others could not 
he reconciled with any recognised principle of the 
Mahomedan Law of gilt and roust necessarily there 
fore, *o fsr as the remoter donees are concerned 
, be bad oh mifuj Jamaica v P V Sethna, ILF 
34 Bon 504, followed A vested remainder in 
the strict ret sense of the English words and a Jortiort 
e. contingent remainder could not possibly by any 
Stretch of ingenuity be made the subject of a valid 
Jfshomedan fflt ixJ-cr new consistently with the 
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KAH0MED1N LAW— TRUST- eoncW. 
requirements of the Malomedan Law on that lead 
and for this very simple reason that no man can 
gi vo possess ion in pr<r«nf« of that which may never 
come into possession «t all It is of the essence 
of a Mahomedan gilt refer mw» that the donor 
should divest himself of tlo actual possession of 
the thujg given and transfer It to tbo donro and if 
the done* doc* not tale physical possession of it at 
tho time of iraling tl e gilt, then till be does tbo 
gift is ruvocaWe There is no authority to le found 
anywhere in tl o Mahomedan Law books themselves 
for the proposition lhat a man giving enter titua 
may pve an estate first to himself and tl en to A 
for life and then to 71 absolutely It is undoubtedly 
a rule of the Msbornedan Law I) at where a donor 
makes a gift snd accepts in exchange something 
whether that something be independent of or part 
of the original gift, then the rest of tho giit ia 
irrevocab’e ho giit in fulvro can be made bv a 
Mahomedan infer tiros, m order to validate such a 
gift there must Lc an actual delivery ot seisin 
to the donee, there must be a transfer of poesea 
sion *nd that transfer Ot jio-seeeicn trust be 
from tl e donor to the donee IT hi In the 
Mahomedan Law insists that a gift to private 
pereona should be free of all pious and reh 
gioos purposes, this does not necessarily pro 
hit it the making of the gift to tiolf which may 
be contained m a deed which makes otbiw gifts 
at the same time to private persona It appears 
to be the Mahomedan Lew tbat a donor may give 
his property in tcnlf, that is to sar, appropriate 
and dedicate the corpus to the service of God, while 
reserving for himself t life interest in the usufruct 
But as m the esse of gilts to private individual* 
the Mahomedan Law never contemplated and wdf 
not allow a merely contingent gift in irolj This 
necessarily Row* from tho jural conception of a 
t col/ which is the immediate appropriation and 
consecration of specified property to tho aere-ico 
of God and the reservation of the doner a life 
interest in that prejwrty does not In any way clash 
with that conception for the emy.ua is there and 
then definitely and finally appropriated to its in 
tended purpose But it ia plainly otherwise, while 
the gift is conditioned upon the happening of some 
future uncertain events There con, in such cir- 
cumstances, be no appropriation synchroniiing 
vnfh the declaration, because should tho future 
events happen it is neither the donor's intention 
then nor after the happening of that event thut 
the property ever should be appropriated to 
the service of Cod It would le passing the limits 
of the applies! on of the maxim Urns tt con 
icnito nncvnt legem" if it were sought io le shown 
tbat the Khojas are allowed l v local usage to over 
nde the Ms! omedan Law which prohibits *ny 
Moslem from deposing of more than one third of 
his rroperti b\ will Css^sustxv JilRWBBti r 
Sib CrsBJxjnBor Eebahiu (I911f 

I L K £6 Bom 214 

MAHOMEDAN LAW-WAEF 

See Crvn. Pboceccee Cops, lOO* g 82 
(I) - - . r L B, 85 A'l 98 

See MahOuedak Law — Evpowurvr 
See Mabghzdan Law — Muuwaiu. 

See Mahometan Law— V i ill. , 

I L. R. ! 4S AIL SOS 
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DIGEST OF CASES 
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MAHOMEDAN LAW— WAKF — contd 

Set KtNUKU WAX* Valisatesq Act 
(VI ‘ 


9 Eom 563 


1913) 

1 L. R 3 
Su Felmioes Endowment 

6 Fat L I 218 

See Wa» 

- Vaild wakl— CTan table • 5 


«el— EtpttMf of f aliha of executant— Burning 
lamps >« nosi/ae— Salary of Hafz Held by 
Easehji J (Stable*. C J , dvbilanlt) that a 
wakf by winch a substantial portion cj the Income 
of the endowed propertv was appropriated for (i) 
expenses of tbs annual faltha of the waqif, ol ber 
husband and members ol ber family (u) Iho annual 
expenses of burning lamps in a mosque and (lu) 
Ibo salary of Hafiz and reader* of tbe Quran, 
was a valid waqf, and that there was a substantial 
ded cation of tho property to religious or charitable 
purposes Molomed Ahsanulla Choudhn v Amur 
ehani kundu, 1 L B 11 Cole 498 Luchntjmi 
t Amir Alum 1 L k 9 Calc J7« Phul Chard 
v A Liar Tar PMn I L B 19 AU 211 and 
BbiidoAv Ji alb liusam e All L J us 1 t B 
31 AU 136 referred to Kaltloda Sahib t butter 
via n t I/. It 13 Had 201 and Fathr ud-din 
Shah v Ei/ayal uUah 1 All L J 109S doubted 
Per Stanley 0 J — The general dedication of 
villages in tho name of Cod is rot sufficient to 
render the waqf valid hi respect of so much of tho 
property as baa been dedicated expressly for speci 
fio objects which are not proper objects of waqf 
fahha ceremonies and the reading of the Qurtn in 
private do not seem to bo such objects hfarBAB 
hcsAW Kuay v Abdel Hadj Khan (1911) 

I L R 33 All 400 

8 Performance ol lateha. when 

« valid object Ol trail— bat/ when Slueory 
— Bale to be adopted «*cis one oj the purpose* 
of the ualef fade — Frorunon for Astra taroluf oa o 
waif — 1 uluhtj of d rectum to accumulate sa a 
tank} Hie performance of faleha (distribution of 
aims to the poor accompanied with prayers for tie 
welfare of the souls of deceased persons) which 
#o far as it involves the expenditure of any money, 
cousista m feeding the poor, la a Valid object of 

■waif A pit lor the benefit of e man a own family 

or descendants will not be valid at a walrf, and 
a gilt, naSv for such a purpose, though ostensibly 
one for vat d charitable purposes will bo bad as 
only sn illusory wakf It can be no objection to 
the validity of a wait that r — * ' *' 

are not Inconsistent with the gilt being i 
tially for chanty If, however, such provisions 
in a deed purporting to be by way of wakf exhausts 
the bulk of the Income ©rare lo last for sn indefinite 
period, the wakf will be bad aa illusory The fact 
that Ihs donor d d no* direct the proportions in 
which tbe income should bo divided between the 
chanties and his heira, who were sppololcd tnistces 
trill not ratal the presumption fiat he intended 
tha hen* to take the whole It most be presumed 
that he intended the charities and his heirs to 
benefit equally it here a donor mentions severs! 
purposes sa object* of chanty and one of auch 
pmposea faia, then if * general intention can be 
gathered oi dedicating the property to ebantv 
the entire property will bo devoted to the lawful 
objects, if any, mentioned in the deed and in the 

absence of any inch to the poor, whether Oe not 


MAHOMEDAN LA W— WAKF — con Id 
any definite portion of tbe income has been set 
apart for flu purpose which fails. A gift by way 
of walrf partly for valid chantable purposes and 
partly for the donot’j hens will not be void be 
cause the latter is not a legal purpose of a waqf 
The waqf will be valid and the whole income will 
bo devoted for the valid purposes A provision 
for accumulation which will enure 6oleIy for the 
benefit of chantable purposes will not be bad aa 
offending tho law of perpeto tics Raman AD Ham 
CEITT imr \ ABA LEVIAI JUBAKATAtt (1910) 

I L R 34 Mad. 12 

Set Post 

I LR 10 Mad 116 

- Sena! tebools— Injunction be 

— , ( j utla j j, m jf joint 


-Slalom.. 

intiresli in The Court will refuee to a 
injunct on to prevent the carry ng Out of a neceo- 
aary work by another co-owner upon property 
held in common According to tho accepted view 
of the Sunni schools wh ch comprise the followers 
both of Imam Abu Hanffa and Imam Bhafel it is 
In tho very conccjition of real/, which is the name 
for a grant by which moaquea and «n1 far initilu 
t ona are dedicated that ell preprint* -y rghta of 
men should be extinguished in the property so 
dedicated Kottavan r JUbmawa Ravcthan 
( 18 «) • I L R 25 Mad 681 

4 . „ , Bnbfequent failure of tide of 

waqit — Fight of mutauclli to sve on t ifenmify 

hoed eiteulcd in favour of trohf at purchaier 

FtjAl of plot Iff to shift busts of claim during 
suit—Fiacuce A purchased a village the tn 
dors civ ng him an indemnity bond ir •— 


of t 


property jurchased naming himself a 


property as fie result of a suit, and subsequently 
(A meanwhile having died) SI aued as mutawalli 
to enforce the teims of the lndemn tv bond. Held, 
that the wakf was invalid, end that SI could not 
he permitted to charge the character of the suit 
by claiming aa one of the hefi* of A Per CtUMrea, 
J— Even if the walrf was valid the mutawalli 
wae not entitled to maintain tbe suit in the absence 
of a transfer to him as such of the vendee s rights 

undor the Indemnity bond JlAsm CD oa u 

Baiaabh Dai (1912) | R, R 35 AIL 68 

• <»> - 


mosquo lor purposes of devo 

exrrcise such right without blndranco and can 
bring a suit against anyone who Interferes, but if 
he brings it m his personal capacity and not on 
behalf of the community the decision will bo bind, 
mg only at between plaintiff and defendant 
Ramcha'cdba i Ali Mahomed 

L L. R 35 All. 187 

5 Dedication subject fo annuities 

—Payable to the limbers of the settlors family 
Where a iratfnoma p onded that about two* 
thirds of tho income of the property were to bo 
paid as allowances to the wife and children of the 
settlor and only about * third wse to bo apent 
for rel glou9 and chaniable purposes and it waa 
further provided thnt the allowances ts tie wlfo 
and children would have to be reduced in the 
event of the Income of tho rotate beug reduced 
but there was ne provfsion that the amount to 
bo spent for relig ous and char table psiposca was 
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MAHOMED AN LAW—' WAKF— <*>«M MAH 0 MEDAN LAW— WAKF— ton h? 


to bo reduced for any reason though the amount 
might ho increased with the in cress* of the in 
come of the estate Held, that the wakf wa* 
Tahd tinder the Jlahomedan Law Guam Mu o 
Aoax Pataki (1913) . . 17 C W. S 1018 


g, .. - . .. Shia Sect — lJ"o>/ — Van ui moat 

— Validity of waif made, in marz ul ma il Luder 
the 8bia law a wakf made in death illness is valid 
only to the extent of one third if not assented 
to by tho heirs, oven if possession has been delivered 
by the maker of the wakf .\orar Husain v. 
Rafecq Husam, S All L J 1151, approved An 
Hcsaw v Fuu» Kcsafs Khax (1914) 

LLR 36 All 431 
7. .. -.i — Constitution of by deed o! 

trust — Objects charitable a id refiyious — Validity 
of icalf (There with the object of dedicating a 
house to tho service of tho Imams, Has* an and 
Hussain, and for other religions purposes, tho 
settler had conveyed the house to hu grand 
daughter and his grand son on traet for the proper 
observance of the objects mentioned in tho deed — 
Hild, that there was a valid wakf Delross Basoo 
Begum v Athgar Ally Khan, ,5 IS I. 11 167, 
discussed. Phul Chani v Ablar Jar Khan, 
I L It 10 All 211, Biba Jan v Kalb Husain, 
/. Zi It 31 All 136, Ha kar Husain Khan v 
Abdul llaii Khan, 1 L. P 33 All 100, referred 
to Ram CnsttAV Law r Fatuu Beoam (1913) 
I L R 42 Calc 933 


8 Dedication lor expenses of 

moaque—And maintenance of famlj members, 
how far val d Where a person belonging to the 
Hauafi School of Jfahomcdan Law made a wakf 
whereby he provided for tho payment of expenses 
of and in connection with a mosquo and for 
regular Monthly maintenance of the members 
of his family . Held that the dedication in eon 
Section with the mosque was valid, but not so tho 
provision for tho payment of maintenance to mem 
hers of tho family RAaniovstssA Bisi r Siratan 
Maxim Jav (1911) 19 C W N 78 

9 jj es judicata — Derision •» fre 

Clous <«■( tflireea same mdinduals, but brought V> 
plaintiff in another capacity — Decision of High 
Court on legal grounds declaring a scalf invalid, 
conclusive in later suit ere a tcheit not strictly res 
jndicala Where in a suit by a creditor or repre- 
gent at ire of tho wife o! the original owner of 
property which the latter had made wakf before 
bn death, it was docHred by the High Court on 
appeal on legal groan Is that tho wakf was invalid i 
Held, that this adjudication by tho High Court 

«u* litis WMibtfty ai the tncii srw donfnrg- detwemr 
tho parties to a subsequent salt brought against 
tho ism defendant by tho same pfahrtfft but 
ailing now as tho heir of the owner a daughter 
VtmxtP Bpxrit MAgrsiDAB r Dewax Ajuox 
Tata (1913) . . . 19 t W. H 907 

30. ■— ■■ - Tonndst herself mniawalli, if 

may renounce office— led appoint another— 

Bight of nert i» order of tore canon under original 

itahf to aw if antes immnl alcly or on death of 
predecessor— Limitation— A mutawalh eatmot re- 
nounce hi» otTeo creep* in tfo presence of the 
founder of the cod* bit whet lev the founder is 
terse ! l tho mutenenlle n rraovDcea rat by her to 
herself won) l tie ralid and the ajpointment by 
b*r of another wvli wnlli won 11 be valid at least 
-dsnag h<*r lifet oie and lituilalicn would not login 


running against tbs person next entitled to succeed 
to the otbco under the original endowment until 
her death. Annex Gafoob llus t HajI Khpnd 
sab AitafHosae. (1916) 20C W K 605 

11 Deed providing for charitable 

purposes, and also for support of grantors 
family — And descendants — Test ichtthcr deed i s 
valid as a naif or tchclher tealf is illusory— 
Property substantially g icn to chan lies the sur- 
plus to support family— Jlussalmans Waif 1 ah- 
dating Act (VI of 1913) The test of whether 
a deed was, or was not, valid as a wakf in the 
cases decided before Act VI of 1913, was that if 
the effect of the deed was to give tho property 
substantially to charitable uses it would be valid , 
but if tho effect of it was to give the property in 
substance to the settlors* family it would bo invalid 
under Mahomcdan Law IfaAomerf Ashanvlllc 
Chatcdhruy v AmarchanH Kund i, I L V IT Cole 
495 L R 11 1 A 2S Abdul Fata Slahomed 
Ishal v ItasMaya Dhur Chouxlhan, I L R. 22 
Calc 019 L K 22 l A 76, and Jfoiuiunura v 
Abdul Rahim, 1 L R 23 All 233 212 l 11231 
A 15, 23 referred to To determine whether any 
particular case answers the test, all the ciTcnm 
stances existing at the date of the deed must bo 
taken into consideration such as the financial pom 
tion of tho gTantor, the amount of tho property, tho 
nature and tho needs of tho charity their probab'o 
or possible expansion tho prior ty of their chum 
upon the settled fund an 1 such like It docs not 
follow because the share of tho incorm. going to 
tho family winch may bo a dwindling sum is for 
a time larger than that going to the chanties, 
that tbo effect of ihc deed is to give the property 
In substance to tho family and that it is therefore 
invalid as \ wakf In tho present case tho sum 
devoted to tho chanties was not largo though 
for tho present it was abundant for their needs , 
but having regard to all tho circumstances of tho 
ease, the dominating purpose and intention of tho 
grantors in executing lae deed was to provide 
adequately for those charities. That w»* their 
mam and paramount object The secondary 
and subsidiary oljeet was to secure for their family 
and descendants any surplus that Slight remain 
after tho needs of the chanties had been iatisfed 
A* the gift for the charities waa perpetual it waa 
necessary and right that the provision for capturing 
any possible residua should also be perpetual 
The provisions of tlo deed carry out these objects, 
and in their Lordships option tie effect of tho 
instrument is not to gire the trust property in 
substance to the family of the y ranters but to giro 
it Substantially to tbo chsrilablo purposes named 
in It The deed therefore waa withm tlo autho- 
rities a good and valid deed of Wakf ris»s**wv 
Ouettub V Vava Lew At Ma*»sayar (19101. 

LLR 40 Mad 110 
L R 44 I A Cl 

13. MntawaUl — J* risiittio* 

of Court 1 1 appoint guard on i* fujttf of Valf 
property — Guerdons and (lords Act (t III of 
l Sc d). A Mahomed an duil leaving two sons 
and a daughter, all tnmors, sni Hr tog also con- 
stituted a wakf of a j>artlr putho tnd partly 
prirate character, under which, cpmj tie death 
of the waqf one or other of fcla sons was to be 
mtlcniiiWi If/IJ that il was competent lo tba 
Ifcrtnct Judge to spje nt a jervoa to perform 




DIGEST OP CASES 


( 


) 


WABOHEDAN LAW— WAKP-cmiW 


& proper application being made by the mutaalh 
Any application made by tie jnuftraJJi will of 
conm be enquired into by tie District Judge 
before sanctioning a lease as if art Fakbunkessa 
Begum; v Distbict Judge op 21 Pasoakas (1020) 
I LR 47 Calc 592 


21 


- Illusory— Cite/ effect of toil/ 


to male prone on in perpetnit j for the f amity — 

0 alf low far tal d — Court whether precluded from 
taking notice of illegality of tcalf when illegal ty 

pot disclosed in plead ngs In a nut for recovery — — - — v — --- .. 

of the office of muticath and for possession of the having given op big mntwull ship placed the 
propertied covered by a tcalf the Plaintiff* prajed property in possession of ^cert3in^ who 


MAHOfilEDAf. EAW— WAKF— contd 
Corttr.gent tied cat on — ttalf made ezthsntly for 
wee of a part c lor sect— tef ether tal d One Chittn 
a member of a peculiar sect of Mubnn’inadaas 
called All i Quran or Chalralm purchased a bou e 
and on 23rd May 1903 executed a wagfnan a by 
way of a v ill and declared tho property waif 
for the use of his sect and appointed himself as 
its muficoW Tie waif was to be acted upon 
after his life time and after h s death ti twalhs 
were to be elected to manage the t calf On 15th 
March 1903 he executed another document in 
which he made the waif mote complete and 


that the first Plaintiff might bo declared 
the mvlwalh appointed in accordance with tho 
long established custom and usage of the family 
and fn conformity with tho provisions of the deed 
of leaf/ or if fa tho opinion of the Court the first 
Plaintiff had not been validly appointed mitwafli 
tie Court might issuo orders lor the nomination 
and election of the muliraiii bv tho trembera of 
the family and therea'ter appoint the person 

so nominated The Defendant denied the clam — i, — 

and alleged that he had been dnly nominated and the wa-jf property he apparently changed hi. 
appointed mutoafih by his father The Subordinate mind and began to deal with the property a« bit 
Judge dismissed the suit holding that the I)e O'™ He mado transfers end leases and gifted 
fendant had been validly apro nted nvtwolh and P ar t of tho bouso to his wife Thereon the otter 
that the alleged electiob of tho first Plaintiff had mulwaB , removed h m from the mutwallirtip, 
no legal effect. On appeal it was pointed out that “d ho accepted bia dismissal on 3rd June lt09 
the gift to charity was lUusory and the chief x «*•*—»»- ,n " *'* ' ,u ' 1 • 


appointed nviwaUs In (he first uaf/rai 

there was a direction that a mosquo should be 
erected to cany out the objects of the waqj but 
he consecrated tho houre itself for tho purpose 
of prayers and the recitation of tie Quran Tho 
newly nppo nted mntwall s failed to obtain a 
site for tho building of a irosque and so tliev 
appointed Chittn aga n as r ufttalh of tie wolf 
in tLo hope that by 1 is influence a s tc might be 
secured When Chittu came into the possession of 


object of tho wolf was to create a settlement i 


» urged on behalf of the Appellant that . 

In the Court below tho parties bad proceeded 
on tho assumed basis that the teal/ was good 
and valid, this Court was not competent to deter 
mine whether this assumption was or was not 
well founded Held — That the Court was in no 
way bound by ti e assumption made by the parties 
as to the legality of the tcalf in question and 
cou? I not ho invited by either of them to adjudicate 
upon their claim in relation thereto IP alf of 
this character had been pronounced inva) d by 
the highest judicial tribunal as contrary to publ c 
policy If the illegality of a transaction is brought 
to the notice of the Court the Court will not as* $t 
the person who invoVcs its aid even though tho 
Defendant has not pleaded tho illegal ty and 
does not wish to raise tho object on Connolly 
v Contvmcrs Cordage Co 2 Beauclav.p p Q 
S3L.T 347 (1903) firc-ftr Brown [fS92] 2 Q D 

721, Ytdge v Royal Bzcl ange Corpora! ot [I5C0] . 

2Q B 211, Poyal Exchange Assurance Cortorahcn mg stoi Id bare 
▼ Sjoforsalnngs, [/902) 2 X B 3St Thcmas v He fact tfa* ditto 
Bey [7!»J] 24 T L. R 272 and LvtktU v If cod " ' ' 

fWSl 2/2 L P C17 referred to Nawaeeada 
KuAJtn Atjeuila v Nawab hiuiru Hiimicix* 

24 C W If £00 
Sunnis — X7elf—tkl eery of pos 


•««o» essenl of Accord ng to the Mahcmcdan 
Law of the Hanafi school It is iMOillil to tho 
validity of a wolf that the wegif thui Id actna ly 
divest himself of the property to be made vat} 
21 shammed At odd it Ahmad x The I* gal St 
me mf rosier, 1 L B-, 15 All, 321 followed 
JUttajiMad hrvr* r JlrDAHMAD Ishaq Amur 

I L. E 43 All 437 
eg _ — Wie (her • wolif van cancel 
the dedication subsequently— dad whether a 
>ivH can U ie;d rated for purjwu of prajtr 


In November 1011 be died and his legal heir* 
toot possession of a port on of tf e waif property 
The mutiratl s then instituted the present suit 
against the heirs for a declaration that the property 
being valf the defendants had no right to any 
portion of it Held that the second waif noma 
followed by j osscs ion being given to the mi f- 
o rafts created a valid and bind ng tcalf la the 
life time of Chittn wh ch could not be invhli 
dated by Chittu a sulsoqvrnt act* Held alto that 
on a proper c unfit rumen of bell tho vslfnatras 
it wa« not a condition of the dedication fbat a 
mosque should he built tho house itself having 
bem constituted an a vol/ property in the wolf's 
life t me and hming hrjn used as a bouse of 
prayer b\ 0 c followers of the sect ever since 
It could not therefore lc sa d tl at the waif neier 
can-e Into existence cr that t was a cent ngent 
one derendent on tie fulfln ei t of tie condition 
ol build ng a mosque Ltllfirther that accord ng 
to Mahcwcdio Law an} j-lace whicl li ded cattd 
for tlo puipcres of prajer may validlv lc treated 
*” • iro«qte and it is cot rccenrarv ti at the In Id 
* " ‘ oarel Held Wl> t) at 

both Wolframs evyretstd 
wf h list orlj the Alh Circa thru d jerfotm 
their prajers fn tie four cci M rot fnral date 
the wag} wh cl vs' nsde aeccnl rg to tic iule» 
of 3faicn cdsrt law, ard tie hato must l* 
treated a* havirg leccne the jrererty of Ccd. 
Hfcere a valf tea leen tal d/v trade ere ash fir 
fortlo use of u partici l*r sec tie valf is geed 
and tie cordltici Mlorjrd |o it n r old Ala 
1 1 h X A tjr l lla* u L B 12 Alt /J/ I50J) 

F r TIT Fdjt C J 5, ref rtvd to AliR-i St'fon 
x herto* At , (X t Jt zs r c fc jyji p a > a T<1 1 

7 ( Bf lcn, ''n u t i e 

1 ^ (P u yt ‘,r * r 7- Ah l,an T 

Ti i'l ’J 1 *'"’ a ( o J s,i tn < a e * 7I » 

Ki.il.vjn* x Mom. isr afaeutlen {IS In 2 or, Casts 
125} di»t -guislixt. Mitt* T3Atp.tr r Ants rr. 
P£S • . Hit i Uh, 317 



( 2aJ9 ) 


DIGEST OF CASFS. 


( 2310 > 


MAHOMED AN LAW-WAKF— co*rM 

24 — — Sanction to «eH — 

— I r idee On «n application msdo by the 
il Mawathe to a <1 it/ lot ejection to *ell tr aif 
property Held, tint there Ixmg no atatuto 

could only* bo obtained by means of a suit /" re 

HiUMa bu lines 

L L. R 07 Calc. 870 

25 J/a«/*i»U«t/ 

VaUdatino let (VI *>/ IS1J ) — PtimnoK for nf port 
an I maintenance of fondy how far mini lift wakf 
— If »»kf property hi mortgagee I at tie lime of 
Aid nation whether the uaLf valid — 11 father dell 

ilteenon teeenlial— belli t i» death dltuit 
iff cli what i hare at Ih - property — Dealh 
... . in-Uwn* of-Queetion when one oj faet 

only and when of law ami Jut In a waif although 

of the family children and descendants of tbs 
settlor, i{ the ultimate boaef t is rewired foe tl « 
nior aud for otbor p irposes recognized I y tho 
sUboiuodan law as religious pious or chantalle 
purposes ol a permanent character thtn letted in 
thought of tho provision* of kl o Mutalnun too if 
Validating Act, no sail I otjcction can bo token 
to tho legality of ticli a waif The circum.Unco 
that tho property d \lieate V was under a mortgage 
at the tuno of creation of the endowment and that 
provision was mado In tho waif for the discharge 
thereof docs not rondcr the endowment Invalid 
under the Mahorooilan Law According 


— 'SaC^ofj 


Calcutta High Court, a valid uni/ is creatod by , *?* , 77 t 

do laralion of eudowment by the owner, and L^^ni i* 

d lu cry of pos.es.ion .s not csient .1 Where the l* ,S9 .. 


ie first nntwaUi 
m himself was 
the usi if and 

it neecaaary 


np formal delivery of posies! ion 
a pre requisite to the volidity 

even if transmutation ol pc.sessi . . 

no formal Uolivery wa« essential A Muslim who 
is in Han ul maul or death illness cannot msko a 
valid disposition ol more thin oi e th rd of his 
property after payment of fdnersl expenses and 

debts an I if ho purports * ' - - a 

illness, unless his heiri ass 

ouly one thud of his estate and «iU be invalid in 
respect of tho excess notwithstanding thi 
-~n of the entire property ded— *-* 


UAHOMEDAK LAW-WID0W-eon« 

Claim fo dower— rijhfs ef 

widow i. powsmn in lira of inter— Proof of 
eon/ent of huthaud or heirt not u eeenaary A JUbo. 
rued an widow to whomdowrr Is due who enters 
Into possession of her husband « property on hi* 
death is entitled to hold the estate against the other 
heirs until hrr claim to dower u sntlnfrd, auljcct 
to bet liability to account for tho profit* which ebo 
may roeelvc while «o In possession It is not tiroes 
sary tor her to aliow that tho deceased husband or 
his heirs rows. Died to ) or retting inio poswsslon 
Amanal on >i«a v Ruhr an mesa I L It II 
All 77 dissented from Jfus.aMal He bet Hachun 
V Sheiih /found Hoetetn II Moo. I A 377. 
A neer «h hum v Mooradann ai.su C Moo 1 A 
ill an 1 tmu.i reyam v Muhammad Kar,m.uUih. 
I L It 16 All 2°S, referred to ItiuzAV Au 
kmi Asqitari Ulg»u (1010) 

I U R. 22 AD 863 
■ ■ .... - Dower — It git ef 

widow to remain in poesemem ef properly of her 
hieband — Such right heritable The right of a 
Mthorocdan widow who has entered into pos 
session of her husband s property peacefully and 
without fraud in lieu ol hrr dower debt, is a hen- 
table right and her heirs are entitled to remain in 
poasession until tho debt la satisfied. Axis «/ lah 
Khan v Ahmad All. Khan. I L. R 7 AO 3S3. 
followed. dwiMi a. sun r Bathir an out a I 
L H 17 AU 77, doubted hlmnmal Rebre 
Mss v Shi, ih Hamid lloeeein, If Moo 
377. Mahomed Uteud ood lah Khan v 
' '"nheea Berber, I Agra ISO Slue. 
. . . larooJ niria Begum v Mahomed 

llnteun, I Agra t ST, Muimmut 11 ahid us iui a 
v J/aJiumat Shubraltun 6 B L. It Si Ahmad 
lloeeem r Muaeammul A hodrja, 10 IT BCD 
3S0 Byud Bennyet Ho neia v Hooh Chattel, C It 
S I A til. Ah Mahammod Khan v Axitullah 
Khan, I L It 6 All SO, Atvba Began v Au ir 
Ahmad, AIL W telly b otee (ISJO) US, Hod. Ah v 
Ahhar Ah, I L It 10 AU. 261. and d/* .offer Ah 


lake a ~lfln such Atbcr ‘ L It XU AU. X0X. and iln^ar At 

tho^T7»iUafl«t **«» T *«•’*■'*. 1 L.R 29 AU 010, referred tc 
d wtlTfa£ lovalidin Aw Baxnsa * Allaudad Knaw (1010) 


delivered to tho \ 
order to estahli 
there must bo at 
totheiUnoas wh! 
d inger of death 
of apprehonsi 


watli In 

sn me existence of death illness 
least three condition! with regard 
cb has caused doath (a) proximate 
xo that tl ere is a preponderance 


vs of subjective appro! 


In possession ol husband a pro- 
perty In lien ol dower— Righle of widow— 
T ranter by widow — H hnl ocqutred by traneferea— 
Limitation — Aet bo. IK of 1003 ( Indian Limitation 
Art), eeb- I, art 131 Where a Muhammadan 
widow It in possession of property belonging to 
hoe deceased husband ‘ In lieu of dosrer, it is 
'! death In tho competent to her to sell it without necessarily 




in offs 


is Mar. 


nabihty to attend 
ier or not a parti 
I maul is pnmanly 


soiling her right tc 
transfer eonvrya tc 
remain in po.ws.lor 
‘ 1 the widow 


the 




question of law and fact, for instance where the red. Is 
question arises wo cider tie ixct'e round" as to tfio IS A 
physical condition of tho dcccasod at the date of 
tho execution of tho deed constitute the essential 
ts of M trx vl maul as forranlated by Msho 


sreea the right ta 

the proportionate 

‘ *" * nsfer. 


nednn 


Bibi Jivjii 


l Krurtrv v Mona 


26 C W N 749 

■MAH0SIEDAN LAW— WIDOW 

See MsltousuAV Law — Dower 

■ — Bha; property — widows power ol 

alienation — • 

Set Waste. 1 L Ml Bom. 727 


ttisfied j tohamnieid Hueai i v Bath re 
. . tCft, dlWioguiideiC St'uiammat 

jar^ol «nao Begum v Mahomed Jluetun 

b H. P. 11 C Rep. 1SS8, 237, and Ah Bakheh 
V Allahdod Khan, 1 L. R , 32 AIL, S5I, referred 
to. AaoutiA i Shams ul Haq 

1 L. B. 43 AD 127 
share taken by as sols heir — 

Where a Mahomednn dies leaving a widow as 
hie sole heir the widow will take one fourth as 
her share and the remamrog |th by Return The 
surplus !lh does not escheat to the Gorerumrnt 
1 LE 41 Bom 919 




( 2811 ) 


DIGEST Or CASES « ( 2312 ) 


MAHOMEDAN LAW— WILL. 


MAHOMEDAN LAW— WILL— fO’/W 


See Psobate 15 C W N 185 

* See Wat- r t R 43 Bom 641 
■ ' Bequest lo an heir— Effect o’ — 

See PbOYXnciai. Iwsolvxvcy Act IDO"’ 

9 16 . I L. B <2 AO 593 

1 -i — — Prolate — Will, admissibility of. 
In' evidence, toiiAouf probate — I’robatt and Adminn 
tralum Ad (V of ISSfl e 4 — Soccer item Ad (X of 
IWJ), * IS7— Hindu WTB* Ad ( XXI of 1S70) s 2, 
lere is no provision of law rendering it obliga 
tory, in the case of a Mahomedan will to take ont 
probate After due proof, a Mahomedan will is 
admissible in epidemic, notwithstanding that grant 
of probate has not been obtained Fatvta v 
Ekaii Etta I JL J1 7 Bom. 250, not fol'owed 
Shml Jfooea v iSAoifc Esso, I L P, 8 Bom 2il , 
fallowed Kkcrodmoney Dante v Dorgamoney 
Doner, I L B 4 Calc 455 Admin, rtralor General 
of Benda! v Frtmlal Xlnlhct, I L B 22 Calc 
7SS, Sara! Chandra Ban tries v Bknprndra Bath 
Buev, 1 L R 25 Calc 103 Bhayraneatuj Bharajx 
t Decharda s //arjtranrfaj, I L R 6 Bom 73, and 
Surlornwyola Dabeev Xlokendranath Bath I L R 
iCatc SOS referred to SiKisiBnitr HsKoam 
(IseuK I0I0J . Z L. R 37 Calc 839 

8. Legacy— L> mi tot ion Act (XI of 

JSS") Ad 123 — Suit to recoter legacy — Legacy no! 
assented lo ly executor— 1 rotate and Admiatsfrotvon 
Ad <r of 1SSI) i 112— Shiahs — li oi /— Bequert 
for Gad, »t khvm least— Fatdah dinneri — I olid 
lepsest— Cypres Article 123 of the Second Sche 
data at the Limitation Act, JS77, apple* to • 
*a!t where the aubstantial claim is to recover a 
legacy, even tliongh not assented to by the executor 
and whet) cr or not the amt Inrolrcs the admlni* 
tration of the whole estate A Shiah Mahomedan 
directed hi* executor* b> h * mil to spend a portion 
Of the Income of hi* property np«m the fullowing 
ehatitablc or religion* object* t (I) The Gadi ul 
lham feast at Meet* ■ (II) The C adl feast at Itch 
tnanpnra in Sorat and Itn) A latlish dinner 
on the testa lor a and hi* wlfeaarroont T1 1 CsdJ 
least* were ta celebrate the appointment of All a» 
auceessor of the Frophrt Held that the first two 
bequtat* were ttlil, bnt the vahditv of tfa third 
bequest was doubtful katetooto EaSib r A csser- 
tdttn SoAff 1 L.T IS X lad •OJ 7odrl<i Jlibi y 
Zynvl Abed « 6 Cam D. R 105$ and Bibo 
Jan r AafMfasso.* 7 L P 31 Alt 136 followed. 
II her# the testator has indicated a general chart! 
able intention In lb* bequest made by him and if 
those bequest* fail, tb# Court can devote the pro- 
p-rty to r*l gloq* or cl antatle pnrpore* ercording 
to fae eyptrt doctrine Altruist AaocL Amts 
r B«bim«r{I9f!j I LR « Bora. Ill 
3 — — — Bhardarl properly — W iff »a 

i i War of viiox and Jau-jHerSn 1 by a re deary 
Si* Of Ike lirilir far a d client on tknl Ike mil 

IMS is inf if — Bkandar, cvitom—TesUneetarg eaja 
City of it* omttr—rd' of i'okomrtin Law lo 4c 
afpl ej—l nlnl ly *1 lls vit A Msbetrcdao 
i 0»!?Ue a edit a will ty which he purported to 
A ipoK of hi* entire property irviud eg Hhaydarl 
ysvpcrty la favour of hi* widow and itaesfcler 
lha plafrtlfl who was the residuary of tb* 
ln‘»l« Hrtrr eorwled to !h s ionu of the will 
JJe thwv'we. sued for a d»»Ur*lKio that tba 
m 4 «v> invalid end»r Mahomedan law so fir 
a* the 1 1*? property was rctiwtd and that l* 
way nstrtird to iwwol to It at et Its dull of 


the widow under the Bhagdan custom The 
question being raised as to what wax the roh 
which regulated the testator a power to make 
the will Bell, that the rule of Mahomedan Law 
was t he only law which could be applied and accord 
mg to it the will was invalid The plaintiff was, 
therefore, the presumptive reversioner under the 
Bhagdan custom Alarm A*vil r BlI BtBr 
(191CJ . L L. K 41 Bom 377 


3(a) Mother as * facto Guardian 

— If compete, l to aherate property of in/oi ( ek Idren 
— lenedj of infant vktee proper y ro ehrvn ,a— 
Sntl for rttetny of rorer/mn vtiiin ttttlrr y art 
from date of eate or three years from attainme, t of 
majority— Limitation— Limitation Act (IX of 101 '•I 
id I, Art 44 A Mahomedan died leav ng 1 1* 
widow ai d infant children He had debts erd to 
satisfy the decree obtained bp one cl tie creditor* 
against some ol the facarp the widow aetirg «n her 
own behalf and on behalf of I er minor children 
sold a certain propertj and made over delivery 
ol posses j ic n The other creditoi* took no tttjw 
to enforce their due* by stilt* Tie children on 
attaining nujonlj sued jointly with the widow 
to recover possession of the pro) city on declare 
tlon of title Be/d, Hat as laid down l>> the 
Judicial Committee of the Privy Council in It, am 
band, v SlvtsoJd, L P 45 1 A 73 s e I I R 
45 Cole S7S 23 C II A 50 (1916) • wotl er has 
nit powrr under the JIaJ omedan Jaw to a) tnale 
or charge immoveol Ip pro) erty as <fe faeio guard fan 
of her infant children II such an ahenalirn la 
made it {* not necessary for the infants to have 
it act aside witbm three yeors after attainment of 
majority under Art 4> of the aeheduV to tho 
Limitation Act, beysure the alienation most to 
deemed to have been effected not tv a gvayd an 
but by a wholly unauthorised person Tho fnfsnt 
whoso property bus thus been alienated f* eon 
scqurntly entitled lo institute a auit for mosrrv 
of poorrsion* witbln twelcc years from It* date 
of sale or with n t) re* jrart from the attainmrnt 
of majontv whichcTer may be the later date 
That tlo drereo for por*c*«[(.n In favour Of th*> 
iUiatiffs *1 ould b« coed tional on repayment of 
a proportionate share of tl e ancestral debts which 
were )wyable out of the assets left by the original 
debtor and each heir, with tho excrpffon cf Ito 
wt low *1 o w*a comps-teet to sell her own share 
and could not aubaequenlly ignore her ait, »»* 
liable to latiafv • e del t toll e extent of thearseta 
fn hi* share That tl# suit m«»l fail so far *• tl # 
Pfaiut ff wl,o atta red majority wore ttan ti tee 
vpsra h»fMe »iut tie sale havJny fairs j'srr 
fourteen years before Laioo KatrKAB r Jacat 
Cua* bt a bins 


C3 C. X7. K. 258 


4 — Beqnexti ro heir* and to 

atrasyery— Cirrf /■»re«d«»a Cede (feO‘l O TXIl 
r 4— Lreaf rifru<sto'irre-dlatr»,*f of seif Jq 
firing effet t lo tt« will rf a Mwl.auinia lao »i leh 
r«i IsVi Leqoest* to Idn alut »Uo lo s'nnyeiy 
tl* i-eiweljle to ba fo l>««d la that tl* beqoe»t» 
to tb* heir* wUl be tnral d unlrsa in aach tin 
they are ss**otc{ to f.y l L * other le*r« tut tie 
beq«#*t» to the stranger* will b» val d to the extant 
tl crelMrd *f tl* testates * projwrty ptlJ 
also tUt an appV alien to Irir* upon tio tec ted 
»* tfiosrt utl>e el a dr«awd dtfeodant » pmr 
•lo L not la But scrh rrptenenuhrt n.1 to cf 



r>l< LST OF CARES. 


( S»l» ) 


MA1IGMEDA*! LAW WILL email 

an anil tnaare the running sf 1 1 tailoti la far > s 

of it * prwA »! o reitty '* l*g»l **t» 
Mrltattaao JtXatoe WUilliil 

L L It 4- AO. 437 
5 Coat rn fan c! dxorwct A 

M hi nualtn lady by 1« w II *rl» 0 *ett* « 
Tt»T*iVf u> trr two V oil era to) In ng them to 
aril the nat mJ with lh« [wnl* 'IkI » n o|»* 
T1« will. howeter IrorlH further that I! the 
di» »cei rre'crreJ to keep t! • jit f«tj Ihemwlrc*. 
thi-y Min do to if they deeded the rain* cf It* 
jircprtty UUta In the w II at l * Li^l in Hi 

Tl'llT » B°tb at* 1° * r Mini tbrrrly • a 

TTiql cl tb* ralna <t th* prvpene <1 not ct the 
property i »®l( in I would not renlcr tk* |>lo|Wtty 
** opt (lost lit* In fiwnitiuo rf l drrrr* l[« nrt 
*he dm «» leuall. * ttcHauviti 

lavicj L L R it AIL COS 

n >of in mil g <1 wi to *7 * • .f 1 —tfft 1 
of roiaral el « . . • f»«i r *r 

l>»« M A. .4 ci IMk JWeitiUft It* im l» nl I 
and d«»J 03 SUtb IVa-wobcr I >T tea In/ two 
dujlitm M»»rtiH«4l *' U, ml UolK and in 
Infant «n ft A. H. tty lU» ilIM Aft llnled 
ill Li pt pan) loktM n A ** i I Lt Iw land 
thit In lb* iml of h » d*«tb I . n tfn* II A R 
who *11 oVarrird tu hu Jf« m» Mtf 

U ol U » »«ll in -reed to lb* rn If- M • t Ilk 
the Ibsghlar* tllffW I hr ■ II In t km ej the./ 
content ini they i!m »t( reared tier taunt t 
th« wi 1 iqlitc-jocoi to iht drtth of M k R Oi 
th* 10th April l»l > the * ndtlttl II it «f| 
8. £1 then tied for her fhare in th* properly 
Util that thaw Lthou.b mg oil jr nraLl uairt 
Muhammadan La* mi i! It e.1 b^ Ilf dnsMrr* 

in l the r Infiot blotter WAS* nwf)u*ct1y 
took i retted ml tbaoioto nteren n tie mile 
drrtod to him by b i (ith r IMS etui that iLt 
beijonit oter after the ten • frith, n (truer of 
HAS tha trttitnr • n<d Vw net repugnant to 
Muhammadan Law and ro«J not to f ren effect 
to yfMtl g» m Jfio* T AUltl t»e fern A»#a 
(f L. IL S| 4U. Jf ) followed. II U (mice 
tbit th# content ol the dinyhlcn to the will wm 
■not g ren M t family ilr»o«r ornt ant jdalnt a 
wit not ettopned from di m nj her etirw Jfu 
ton ml Sere, B ' M » Okrlou f/wwin Stoh (»d 

V L. It I991)lnd ViXoenmKW-arAlf * A«l* 
At («Ji ; L I lint At rroAhet Nutn ALt 
SiUB » J/tnmiKk I«oob»i r M 

L L ft 1 UH. SOS. 

MAHOMED A5T MW— WORSIOT 

ir««/~ y^hi o/ lit 

Aomedont to »roe«k f «■ weniejl t h» 
M rvltwl .t/nkomelitj vkoet tty »l it itjrttftd 
~—Cu+l iknrdtri Code* 1901 O I r 3 Emy 
Mjhomedm who hi* i right to «*« i rncwioc 
for pnrpoie* of derol on it entitled to eiercito 
•neb I sht without hindrance and It competent 
to tnilnla n a «o t agalnit anyone who interfere! 
■with It* eremite but. It he bring* Itle m t in hi* 
penonnl capacity amt not on behalf of tb* wfcoit 
tfabomcdnn comtn unity th* dcciiioo w U bn 
b nd ng oolr it between 11 « rlaint ff and tbe 
defendant and cannot be taken adrmtage of by 


KAHOanJAK LAW WOfiSIIIP-ectJ. 
r ill ITS * I /Mvufdcy * Aim 

\a*tt I t r 33 A l C' Ltownt 1 *■ 
Cn»»t»a r Am UiBaVntt) (MIS) 

I L R. *i AO 197 

MAHOardA’!* 

t J Ha the feet* 


MAHRATTA BHAlJk'lS 

Stt 11 rrr law I»o.*rr»* t r 

l L ft « Calc. SO 

MAJorv} Mtorsoirr 

c r llirnc Ij« At eentin* 

L L ft. SI Mai. 43 

MAIDS i 8TPID1IAS 

• llrttiC Law f rrirtiir* 

t L r 25 C*.s. Sit 

MAimsAtfCE. 

ft* t irrv a» r«i i iwnt— 

• « LLB.tMS.II7 

O II tL 3 J L ft. S3 Poai 119 

t> SHU ».« Mine a 

* Fat L J 13 
Stt Ciifitab Fiocioti* Onoi (1*3*1 
H« I L ft. »7 K»d- *45 

4 Fit L JT 191 
I L R- at B*4. 4-2 
l L B 41 Baa, «A5 

Am Ct mM 

L L 1 t Liu Ml 


Stt llnpo Lr— biirrriim. 

Stt llinc Law— ft toe* 

L L ft. SO Earn SS3 
L L IL 39 Bad. 63S 
£r«lf4Bo«ttia* Law— Maik-rmatrci. 

Sit UauiaaLaw 

L L R. SO Mad. SOS 
I L K IJ Bad. -9 
S«« I aiiM. L L ft. S3 Gom. CIS 
S • rwjnMuiJhi.il. Carat Conte 
Act (fS or t AST) Few I| Ait at 

L L R 40 All 183 
Stt Tatctban, alarm or 

LU 12 AIL 92 
dlv rmmm cr rVortirv Act in or 
1«S2) Ui | LE 17 Eoi. 621 
£«KfM. IS C W H Itl 

irrtm of— 

Stt Ilo. ntr Law — ft mow 

l LB M Boat. 131 
— — by a Fan! alia tor armn of— 
Sit ImuncT 6MUJ, Cara* Cocata 
d rflVorlMJ}. 

L L ft. 43 Bob. 818 
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MAINTENANCE — conld 

charge of — 

'Bee Civil Procedube Code (Act V ov 
1908), s 16(d) 

LI R. 40 Bom. 33? 

decree lor, against a soldier— 

See Abmy Act (44 & 45 Vic c 58), 
68 145, 190 L L. R. 43 Bom. 363 
s, including allowances, right 


-to — 


Bee Civil Procedure Cod z (Act V or 
1908), s 60(7) I L. R. 40 Mad. 302 

MaramaieiathsyBa, law Of — 

See Mala dab Law 

* I. L. R. 3S Mad. 593 

ol child— 

See Csunvat Pbocedps* Code (Act V 
or 1898), 8 488 

I L. R 39 Mad. 957 

ol daughters — 

See Will . I L. 8. 38 Calc. 327 

— ol junior members — 


- ol members other than the senior 


male in a tarwad 

See Malabar Law 


I L. R. 39 Mad 317 
i gilt by widow to daughter — 


- right lo- 
se Mala bab Law I. L R. 38 Mad- 79 

— right to get, bom husband's estate — 


- separate living member, when en- 


I. L. B. 36 Mad. 591 


- sntt tor — 


Stv £Jytc JfcsuWi straw £3 sm (4cr V or 
1938). s 16 (4). I. L. R. 40 Bom 337 
See Provincial Shall Cause Courts 
(Act IX o» 18S7). Sen 1L Mr 33 

L L. E. 40 AH. 52 
- Hindu widow — lWu Loie — 


Maintenance allotted by wifi of husband to «ei/« — Vn- 
chajhly e] wife after hushamV » death — Maintenance 
not afflttc-l— Unchat ity — Starring niqi«re»ui*« 
A Hindu widow was entitled to maintenance at 


the rata of IIa, 2 1 


year 

After tho hnvbanl* death, tho widow led for 
jonto tlma an uachmta' life and gave birth to a 
child ; bat aineo then she rerasiord chute She 
*ued to recover maintenance allowed to her under 
her husband’* wilL It ru contended fn renlr 
that the plaintiff, OR account of the unehojto tils 
whkh »ho had led for aomo time after bet fcua- 


sod or her husband's will. 


MAINTENANCE — contd 

band’s death, had forfeited her right even to hare” 
or starving maintenance Reid, negativing the 
contentions, that thongh the annuity was granted 
by tho will as “maintenance " that word could 
not bo understood as imposing any condition or 
restriction so as to cut down or extinguish the right 
toRs 24 a year given by the will The rule that the 
will of a Hindu must be construed with doe regard 
to Hindu habits and notions applies only where 
there is ambiguity Caution most be used fn ap- 
plying that rule and it must bo adopted only where 
a suggested construction of doubtful language leads 
to manifest absurdity or hardship The general 
raid to bo gathered from the texts is that a Hindu 
wife cannot be absolutely abandoned by her 
husband If she is living an unchaste life, he is 
bound to keep her in the house under restraint 
and provide her with food and raiment just suffi- 
cient lo support hie , she is not entitled to any 
other right If, however, she repents, returns to 
purity and performs expiatory rights, she becomes 
entitled to ail conjugal and social rights, unless her 
adultery was with a man of « lower caste, in which 
case, after ejpia’ion, sho can claim no more than 
baro maintenance and residence Ucnamma v. 
Ttmannabhal, I L P. 1 Bom 559, Tala y Oanpa, 

I L R 7 Dam Si, and f whnu Bhamlhog v. 
Manjamme,, IBRD Bom 108, discussed Pa* 
ramiv Maradevi (1909) I. L R. 34 Bom. 278 

2 Illegitimate ton— Bight of 

off spring of illegitimate ton of a married ueman to 
maintenance from the joint family property of the 
tumvort of the putahre father— Criminal intercourse 
effect of, on right to maintenance. The offspring 
of the intercourse of a man withhia concubine who 
was a married woman is entitled to maintenance 
egainst the surviving members of the Joint Hindu 
femily to which the father belonged and who have 


IS, followed, and J/Whusaiemy Jagovtra Yettappa 
Rn‘e her v Vencataticara Yeltaya, 12 Moo I A. 
203, followed There is no distinction between 
the right of the illegitimate eon of an unmamed 
woman to maintenance out of tho estate of the 
putative father and that of the offspring of an 
adulterous intercourse. Venhalachtlla Cnetly v. 
Panatham. 8 Mad II. C 134. 113, followed. 
Viraramu/hivdiyan v Smgamcelu. I L. R I Mod, 
)0C, followed Kuppa r. Singaravelu, I. L. II 
8 Mad. 325. followed JtnA» v. Ootnnda Vnlad 
Ttfo, 1 L R 1 Bom 97, followed. Tho offspring 
of a criminal intercourso should not be deprived 
of maintenance on the ground of tho criminal 
origin of its being Vofanaynja Muialiar v. 
Vedammal, I L. It 21 Mad 951, distinguished 
ScBBAMA'IA McdaU r. Velu (1910) 

I L* 31 Mad 88 
3. ■ ■ "Future maintenance — ITidoir's 

tight to trassfrralU property— Bight not one 
falling w.M.a • C. Transfer of Property Art— 
fahdity of transaction net peremrd coiuluitnly 
by Act, Ci of Procedure Code, * 226— Contract 
Act ( IX of 1872). s 16— Undue Asflotnet A 
right to future maintenance is not an interest 
In property restricted In its enjoyment to tho 
owner personally within the meaning *f para, 
graph (d) o! *• 6 of tbe Transfer of Proiwrtv 
Act ne'tber is it property withm the enabling 
words el* Col that Art The fact that the 
transfer of such an interest U not recognised by 
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MAINTENANCE GRANT— eo»>f<f 
liability of each paying a certain specified share 
towards the payment of the Government revenue 
by K. The descendants of L, thereupon, appro 
bending that these and other abenationa by the 
Talukdat may afiect the latter's ability to pay 
the revenue due on account of the villages granted 
to L, sued Iv, S and R praying that the revenue 
payable on account of the viUaj.es granted to E be 
declared a charge upon the rest of the Taluka 
Tlett — That unler the arrangement of 18M, B 
undertook a personal liability to pay the revenue 
of the village granted to L and it was not intended 
to charge tl e remainder of the taluk with such 
obligation That in the absence of any allegation 
in the p'amt that K had not ample property to 
carry out hie undertaking there was no cause 
of action foe the suit That any transferee from 
the Talukdar took subject to the nghts created 
by him. ScvdeklaI, c Raaijilai 

24 C W. N 929 

MAJORITY. 

See Mobtumje (Mrtob> 

L L B 38 Mad. 1071 


See Jltrorrrr Ace (IT or 1375), s 3 

1. L 8 35 All 150 

■ — ago of, for making a will — 

See llrsDU Law— Minor. 

I L. R 38 Mad. 168 
age of— lor adopting— 

See Hindu Law— Adoption 

I L R 43 Bom. 461 
MAJORITY ACT <IK OP 1875) 

See Guabdiabs ajid Wabds Act (kill 
0*1 SOO) SS 2, ETC 

1 I. It 39 Mad. COS 
Set lire do Law— Wiu. 

I L. R. 44 Mad 443 


SS 2.3 — Hindu lain — Mafonly — Tee la 

iwalarji capacity of Uvulae Held, that a Hindu 
domiciled in the United Provinces cannot execute 
a valid will until ho has reached the ago of majority 
as prescribed by tho In Jian Majority Act, l87o 
Hakdwabi Lab r Count (1911) 

I L. R S3 AIL 525 

S 3 — 


See JIikoo Law— J frvoH 


I £.8 56 Eom 622 
I L. R 83 Mad. 166 


See PrvAi. Cod* (\c-t M4 of 16C0), 
* 303 . I L. R 37 Mad 667 


- Guar l idn and nn or — 


Lffcel of appointment of Ihrdu vidom .... w 

of her Minor seme-— Sale oj rumor t properly A 
Hiolu died leaving a widow an 1 two minor sort 
The wi low Was »rjx> nted In ll/K> guard in of llie 
“““ an <l io *891 obtained Junction from Iho 
fulge Or th* sale cf half of the ituntm 
. _.iuor* In 1908, the wi low and tie el ler 
«on who had tl en attained tnsj wlty Sot i part 
o the j roil* rtv *» tic ren* imo ir mg to t rae-tat 
1-*J than lult Within thne stars of h<* c < tuing 


D strict Julge 




MAJORITY ACT (IX OP 1875)— court 

— — - S 3— eon Id. 

of ago the younger son sued for a declaration that 
the sale of 1908 and a mortgage executed in 
1902 were not binding on his interest in tho pro 
perty purporting to be dealt with tl erebv Held 
(0 that the appointment of the mother as guard 
ian had the etfect of prolonging the minority of 
both sons until they reached the age of twenty 
one yeats , and (h) that the sanction of the Judge 
given in 1891 could not validate a sale which was 
not made until 1966 GlariO vlluh v AAofif 
Singh, I L 1. 25 AH 40 7, distinguished SHAjll 
Nats Sam v Laue Chadbj (191 J) 

I L K 35 All 150 
■ ■ — - . - Appointment o/ guard 

can to minor tinder IS — Beleare of guardian be foie 
minor attains 21 effect of Held that when once 
s guardian of a minor has been proj erly 
constituted bv the Court the minor cannot bo 
deemed to have attained the ago of majority 
until he baa completed the age of 21 years even 
though the guardian is discharged before 1 o 
attains that age Ter 1)as, J When an issue is 
raised as to minority an order appointing a 

G uardian is no evidence of miDonty Uahihar 
•rasad Sdcos r Babu Edit. Styatt 

5 Pat L J 460 

II ord — lFlScn attains 

majority cn cases trhere guarhan discharged When 
a guardian of a minor has once been at pointed 
the minor does not attain majority until he is 21, 
even though tl o certificate ol guardisnsh p le 
cancelled before tl em Shaikh Abdul Raiiim r 
Uusamnat Babisa 6 Pat L J 273 


‘•MAJUR 

See Insckanci: I L R 36 Eom 484 

HA KAN 


See Bus Judicata 

1 L 


R 37 Eom 224 


KAKBUZA 

See Pbe iuirrio\ 1 L II 38 All SOI 


MALABAR COMPENSATION FOP TENANTS 
IMPROVEMENTS ACT (MAD I Cb 1600) 
,V«e Clbtomabt Law of 1 »octv Kawaiia 
I L R 41 Red. 11S 
See Mabuuakattayau Law 

I L R 3' Mad e48 

U. 3 Uid 5 — Tenant tnlrtdtced by mot I 

gagor after mortgage — Purehosit in execution cl decree 
onmortjcge — Bight to improve* erlt against--} i(.htof 
tenant to ir/iprorrmenh not confit rd uaainrt terror 
The wonl* tenant” ins 3 of the Malabar Tenant* 
Improvements Act (Madras Act 1 ol I0CO) Includes 
also a lessee from a me rtgafor after the crealicn of 
a mortgage In favour of a strsngrr ]lrn«, nrli 
* tenant is entitled un ler A. 15 of the Art to lhi 
value ol imprcvennnl* rflcctrii be I n even a* 
agaiort a purchaser me arc uti mill e clrftre *i dc r 
« mortgage h & ol the Act doe* n t e< nfne (be 
tetants rights to iroirovrirenta etilr ** sfainst 
hi« lessor Kanaka* » t oracTli* (1 Jl4) 

I L. B. 38 Mai. 654 

ts 5, a— 

ftctijzcrnzs* 1 L R 41 Sfci. C4I 
See I.BSWn pstr J liar* 

I LB 52 Mad. tDS 


\tlln 
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DIGEST OF CASES 
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MALABAR COMPENSATION FOR TENANTS 
IMPROVEMENTS ACT (MAD I OF 1900)— 

t 19 — contd 

turn, enferccaSltig cf Contracts entered into 
between a Malabar tenant and his landlord before 
the 1st January 1886, according to which compen 
eat ion [a payable at certain rates therein specified 
are valid and binding whether the rates are more 
or lesB favourable to either party than the rates 
prescribed by the Malabar Compensation for 
Tenants’ Improvements Act (Madras Act I of 
1900), and when the question of the rate of com 
pcnastioQ cornea up lor determination at a date 
after the Introduction of the Act, ft is not open 
to either party to the contract to elect to have the 
rates fired according to the Act in preference 
to the rates mentioned In the contract KozhUot 
Srccmana hkraman V Modathil Artaala Palter, 
J L It 34 Mad 61, Para Amnui v Kunhikasdan 
1 L. R 36 Mad 410, and Kochu Kabul v Abdurah 
man, I L F 38 Mad 580, overruled IUyarappa 
ATIOTI V KKLArPA KlTF.CF (1918) 


I L P, 40 Mad. 584 
■ ' ■■■ ■ - Lease — Stipulation for 

payment of fee tn respect of (rat cut down. A 
stipulation in a Malabar lease for the payment of 
kullikatam (customary fee) to tho landlord m 
respect of trees cut down is not necessarily con 
trary to the provisions of s 19 of the Malabar 
Compensation for Tenants Improvements 4oi 
(Madras Act I of 1900) It is a question of fact 
to be determined In each case whether the cutting 
down of trees is an improvement or not and 
whether the fee stipulated ■■ reasonable or so 
unreasonable as to be prohibitive of the cutting 
down of trees at all. Smile A costomary 
fee of eight annaa per tree is not unreasonable 
Tosvdcvan Aambudripad v Valia t, Hal nil Actum 
J L It 21 Mad f. considered. 1UJA or Cocnw 
«■ Kirri/vv! heat (IKltl) I L. R 40 Mad. €03 
— - — — - , , - . i ■■ •- Compensation for ten. 

on fa' impratvmenlt — Contracts made after Act 
more favourable to tenant than the Act—Conlr cr, 
or Act enforceable — Value whether ot the tints of 
endian or at date ot contract payable S 19 it 
the Malabar Compensation for Tenauls Improvo 
dents Art does not prevent tho tenant from 
claiming compensation under a contract mado 
after passing of the Act if it is more favourable to 
him than the Act T! e value of improvements 
pavablc to a tenant n their value at the time if 
eviction Hernia formal 1 aha Raja V Fima Has 
<Z«9J> 3 M / J.SUh R ' followed Ammaiu 
Am-ia r Ramis Vair (W0) 

I L. R 43 Mai 772 


MALABAR LAW 


See Mappui-is iv Noam Mai.ab.vb 

LLR 33 Slid 1052 


See MiBnunirr 
See Monro AO E 


J Y 1T R*lw Mad 387 
I L. R 35 Mad 648 
I L. R 37 Mad. 429 


" - ■ Acquisition hjr manager of branch 
tarwad of the whole tarwad — Property aepmrtd 
ly flisoaframa to he d'cmoi property of the tmmid 
in fA« tiKenct of eevtcnee to shout sclf^u-junition 
The rule of Hindu low that if nothing appears 
Is the ewe except that * member of a joint 


MALABAR LAW — tantd 

family Is m possession of property, tho burden 
of proving self-acquisition lies on such person, 
applies to property in tho possession of an anand 
reran of a Malabar tsnvad Where such anand 
ravsn is also the manager of a branch tarwad 
and was in possession of funds belonging to such 
branch, the presumption will be that such property 
belongs to tho branch Mari Verne Chathu 
Nacb v Mari Viera. Mejlajifakol Sekaba Naib 
(1909) I L. R 33 Mad 250 

— — — — Karamkan tenure in South Malabar 
— Alienation by tenure holder, effect of, even in 
the absence of dame for re entry A holder of 
land on Knramlan or Narnimufare tenure In 
South Malabar has only a hentahle or permanent 
right ot cultivation but not a right of aliena 
tion, which event puts an end to the tenure j 
and the land ord entitled tc the reversion is cn 
tlt!*d to possession thereupon even in the absence 
of an express provision for re -entry Moore's 
Malabar taw and Custom,' page 308, referred to» 
Paramcihrt r f titappa Shanbaga, I I It 26 
Mad 167 arid \etrapal Singh v Kalyan Das, 
I I R 28 All 400, distmgniahed Ob ter A 
karamkan holder ‘m North Malabar has no herit- 
able ngbt at all Acitutha Miron v Sankara 
NAm(1913) I L R 36 Mad. 3S0 

Want ot harmony among soma 

members— Separata living of o e — 11 hen entitled 
to separate maintenance \ junior member ot a 
Malabar tarwad (caving the tarwad house on 
the ground that h» or she does not feel q nte 
corafortab e there, or is not ab e to live there 
in complete harmony with others so as to 
ensure happiness, is not entitled to separate main 
tonance if he or she was responsible for tho dif 
comfort complained of When a junior nremhev 
will bo entitled to separate maintenance, con 
sidrred Ktrarin t Ammu (1913) 

I L. R 38 Mad. 591 
Mahtinance— Ifi'/f living tn he* 

husband's house leaving tvriml house — Right 
maintenance from her lari nd According to 
Maromskkathsyam law a wile living with ler 
husband in her h isbsnd ■ Louse is entitled to 
maintenance from her tarwad in the absence 
of any waiver to claim tl o same as leaving 
the tarwad house to live with h»r husban 1, 
is a justifiable or proper jairpoec Mara 
vaii v Panittar 22 Mad £ J Z10 followed 
Panathi s A a more a, l L P 6 Mad 341, referred 
Jo Obiter The Mammakkathayam law of 
maintenance is the same as the Alijasan'haoa 
her peers il np tn Sera A Csa.rnt Verier AttrtJ 
« Copalas (1913) I L. R 38 Mad. 593 

Pen Us sdf ocpdtuwn desernt 

of, to her own heirs an l not to larvaJ—Tanuh , 
meaning ef Th» erll-aoqtiiiltiona of a f-ma’a 
member oi * ilsruaiskkst laram tarwad do 
not lapso on ter d-nth to her taraad, but 
dearend to her lavarhi wldcli will ho her 
its is If she has any an 1 in fhe absence of »ho 
isjao will tv- 1 er m Aber end her desceo lant*. 
T&vexlas downed. flonndem \<itr v 8/j*laro» 

1 air I L R 31 Mad 351 disttngu shed t-re 
manga r Appadctui Patter I L 1 34 MU. jj’, 
overruled Kr suxav r Dahodabav (191'’) 

I L it 38 Mad 48 
— Suit a/unst mei nanny w«w!sr if 

tamhi~Toeml proper y, nnt for raj ale a- 


MGLST OF CASES 


MALABAR LAW-n>»« 

Ot Cl— Ciji ly lullin'! la trt/i— Jftaltoa cf tiildriK 
—InUrtsi leitM «'/(, uUlicr ch'civlr- J’ij'I «/ 
Into A*— (onrtrwtion t/ Srii £ J ft/I A wrnd«r 
o( n tnssi! i hn a n^lit lo ini* tt e matinging nicmhor 
nl tt HI /or Iji mclz’crtrue if nmnt'nlnca 


MALADAP. tAW—c''ild 

mu-ting ript-rnea othrr linn nmmlcnntir*) 1 “f- 
rot / 1 v Aonoran, I I It G Had HI rtfcrrttl 
to Mid Mplnnird An tnendrnrnn id tnliltfd to 

» il*cre« Irom li« Uru-><1 tor nrrtom of I In *"•'» 
ctii!"rv, »lurK m low ilnndn on ll 0 inn* lotting 
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■MALABAR JAV—tmdd 

or children alone following the Marumafclatayyatn 
law the presumption is that the donees take the 
property with the incidents ol tarmsci property 
and the right of management of the propert ct 
forming the subject of the gif* is -vetted in tho 
senior roalo member amongst the donees Persons 
OTbsequentlv bora in*o the tavaxhi am entitled 
to he m untamed but cot to claim partition Any 
one member of & tarwaid or & tavsrbi cannot 
alienate bis share nor can it bo attached and sold 
in execution of a per* on* l decree against any of 
tho mem here Per SacorMt Anisoia, J — 
It 18 not tho pring of the properties by a perron 
io his wife ard children list constitutes the tar 
ward , but If properties are given to a wile and 
children following the MsmmaUattarpam b>w, 
they as tavarhi hold thoee properties with tha 
incidents of forward property and tho right of 
management of tho properties is vested in tho 
senior mate member of the tavszhi. Kuntach* 
Pnw v As !i Jfomnu llajt r, I L ft IS Had. 
SOI, foitowed ClUKEBA KiMCu e Kcvnr 
Bokkak (19P) I L. B 39 Mad 317 


a hntZaxd to hu mile a" l htr chOdrtn by him — 
Donees, whrt her tMtUtvelj entitled Os a branch 
lacuthi—Ptght* cj her children bj antihtr huiband 
—Pijht* of taevad 1 1 such properties — A deer it 
possession by branch lava hi against lanced Lnder 
tho Malabar Law, a separate branch of a tavarhi 
con bo establisled eoraisfinc of a woman and 
her children by one husband to tho exclusion of 
her children by another hnshasd Puium of 
Sadasiva Arran, J , <" CAoMro Aatrean ▼ 
Acm.M Palter, I L. P 39 Had. 317, followed 
lUcw a husband give* projerty to his wife and 
hi* children, Ibero Is Bo pmumpUcn that he 
Intended to benefit her children by a former or 
aolweijudit husband, in the * Iseuro of any ex 
piCBslnn of such intention b\here the suit pro- 
perties were acquired In the name of a woman 
and ber son Lv w ancon 1 husband out of the In 
come of projiertie* given by tho Utter to ber 
and let children by him, and it appeared that 
1) pt lad dealt With the properties for forty veers 
exclusively although there were members of 
tbo tarwad senior to II cm, and a suit waa 
Instituted b) the ksrnaran of tbs wbol tarwad 
lo redeem tho properties ea belonging to tho 
entire tarwad. iltld, that tie properties belonged 
Jn law to tbo branch of tho tavarhi of its woman 
and ber children by her second husband: and 
that lire branch tavarhi bad also acquired title 
to the suit propert Ira by adverse possession against 
the tarwad, ol which lb" plaintiff was lie present 
barn»r«n Inn cm Erevi Uwma r lUmw 
J»Am(1919) I, L K 42 Mad ST9 

— — — — Earaavaa— Jnaror memberi— 

Kanvm—P iknjjKjn, in it fur — 6 Hit try junior 
mew hers, whether ststainalie — Transfer cf Dreperty 
Act (It cf It’S] e SI— Interest to r,d c n Vnly 
under verv spceivl txronmst sects can junior 
Member* of « Mata bar lirwarf. Mowing tba 
Mimmalhstteyan law, maintain a suit for tb« 
revJcrapVvi of a hsnem granted hr their bsmaeao, 
toon e Marti Pisa (PSil) I hr 43 Mad 293 

— — — . .. — — — Karwimn— fear* 

fear yenrr Idcrn trytry ef a t»v* hate — \ B weera-up 
cf , «/n ft a V7W for nth lr.ne — frpsry of price 
tense view paws tins lamirls, stfarl of, on tvbse 
{«<•( &CR— £«•(, % teller tniu or it* flag Cl 


MALABAR LAW-conff 

tvcc’edtng tamavan. Where a karuavao granted 
& lease to taho effect on tha expiry of a prior 
Iea*o whose term was to expire loar years later, 
and it was found that there was no necessity or 
justification for granting tha subsequent let so 
four vears prior to the expiry of tlio term of tho 
prior Jesse Held, that tho subsequent lease «w 
not valid or binding on the suctccdtne kareavan, 
even though the prior lease expired when tho 
grantor continued to be tho tamavoo KtrCHAM 
MA»r Kraai xni (19 >0) r L R 43 Mad. 715 

— .. — ~ — Aornaron, ttnto 

ml of, from offee — Mentor anandm-ran— Exclusion, 
from Succession lo offee cj banuiron — Pcnccr cf 
Covet to declare senior anardraleiH unft to succeed 
to of re — Grounds of tadu-nen A Court can for 
good cau«e remove a kamavon and declare tho 
senior anandiuran to he unfit to sucieed io tho 
vacant office Auaban v Annbara (fS9i) / L IL, 
14 Had, 73, followed Chv>deeet \ambtar v. 
ffirah* raman An minor (I9/S) l L It., 41 Had 
577 (P D ), referred lo dictum of Sjuasifa 
Atyac J , in CAitwi rangt Achan v V nnnlachan 
(IS17) 3" 3! L J , J 37, dissented from A ei mxv* 
Ulnae r Acumu Hevgsd (Uf-0) 

n, E 41 Mad 319 

■ ... - — . - 1 .... A arnavnn of 

fciOT 1 1 mah a j a gift- Gift not questioned <w» by i he 
last tnmnnff member of the iavnzhi — Vo right of 
attaladalkam hurt to question gift An attaladah 
ham heir succecil* oniv to such of the properties 
ol a tavarhi as have not been disposed of oy ita 
last members II* cannot therefore question sn 
alienation made by th« karnavsn of the tavaxhi, 
wbrn the other member* had not by any nnequt 
vocal art called it into question during their life- 
time Tnsvi ajl Mam mad v l’CRAlit Mauhao 
( 1921) I LB 44 Mad. 140 

— /tijll cf Other members to remote tneh 

Inmatnn by Suit, for tnwrimtfiirf Held by tho 
boll P-eneh, that a j»tSob appointed a« Itorrmran ol 
n tnnreul br an agicetornt (bor-ir) of tho members of 
Ibi* lari/nd h Jiablo to bo removed for gross mis 
conduct by a suit at tbo Instance of tho other 
xurrobri*. Ciena J'ang » A than v Unnalarhan, 
(ISI') Hod ir \ I S3, explained. CniXDAV 
NaxMiS e Kuvjri Ramav NausiiU (ISIS) 

L L. II 41 Mad. 677 

Faaom — ffm«« or mortgage — 

Iked of lirojo, eernelrvet bh of — Alienation cf deed, 
neeetMly for — T rantfer of Property Art, t> 60 
and tf — Anomalous mortgage — Cinl Proeejnrt Coda 
(V of igtlS), O /, r 0—hon fonder of partir,— 
firm *piMl portv* in appeal A Kanoru is an 
raooneixt aws,v^»giT ,Whl *fr ®v.4or r !>9 *4 4.hr 
Trwcsler of I roperty Act, wilh certain we I- 
tnowninci tents attached to it under (hr customary 
law of Malabar, and a ionmo deed, to be valid, 
roost be atfeited as a rrortpigo-dfivf under * SO 
of tho Act lire fact that lie document I* dra 
ented as a fan gw or royal grant or tb*t the lanom 
amount la exceedingly inn'm-Bcnni doea not alter 
the nature of tie oanasctirei ?. a.Vvi firxrr r 
Pavxawa V’arma Kaiar(I921) 

I L B. 44 ar*d. 841 

■ — Con ren sn ol & »*raW of 

IlonurlHiUimza tirwal to Sfwhammtd ratine, 
—light of tonreri to par’iittm cf orrvuj projrertg— 
PeetnceU »/ Carte prmSSitw* Act (tCf of I fill, 
•fjrtt of A member of a MinmiUiltcjini 
tanrad doca not, by reason of bis corns ->ioo to 
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JIAUCIOUS PROSECUTION— fwiW 
and probable cause for the charge, t e , reasonable 
grounds for believing that the plaintiff )s guilty 
oi the offence and not reasonable grounds for 
coming to the conclusion that the Court would 
convict him of rt Carelessness on the part of 
the defendant in deciding wbc'her there «n 
reasons tlo sod probable cau3e weald not amount 
to malice, and both malice and absence of reason 
able and probable cause have to be proved If s 
man is reckless, whether the cbaige be true or 
false, that might amount to malice but not 
recklessness in coming to the conclusion that 
there was leasonuble and probable cause What 
would amount to reaaonafc'e and probable cause 
is a question of fact Vydikauier v Keiseva 
fft-iiri Ivies {1919} . L L R SS ftTacL 375 

3 («) ■■ — 1 Where com 

plaint was made in the Police Court agamst the 
ilnintiK for criminal (reach of trust and the 
Magistrate referred the mutter to the Police for 
enquiry under a 203 of the Criminal Procedure 
Code and after such enquiry refused to issue process 
Held, that a salt for malicious prosecution would 
not lie as unless process is issued tho person 
complained agamst cannot be regarded as an 
accused person Got at Jas v Biiola barn 

KnET»r 

15 C. W. N 917 

4 - ■ - Suit for damayet 

Jar — Onus — Plaintiff, »/ mult prove innocence — 
Judgment of discharge ly Criminal Coart, i / eon 
elusive The plamtiB in a suit for damages for 
malicious prosecution has srrergst other matters 
to prove bis mnocrnce if only to cstaLiish that 
the prosecution was commenced n almounly 
and without reasonable snd probsble eaose 
The Ending in tho criminal ease acquitting or 
discharging him is not conclusive on tie matter 
Pit BowWC, l J, in Alrath V Aorlh Easter n 
Tailuay to, 1! Q B D HO. 455 approved. 
Cvotsh Dot! Airy* v Jlagncefant Che miry, 17 
W. 11 283 Cotea v 1 rtrui [WS] Apr Cos 549, 
referred to 11 ten i Osta r IIovsncL Maswari 
(191?) . 17 C W N 434 

5 - - — Smt for, when t is 

< TjmiHOf procedure Code prere nt on of ofjrneu. 

pronsion Jot — Jfnheioa* proceedings v nice sac* 
prone IOM, t J svfcient Ions Joe ton— • Prose 
evtioii, mean, eg of It is not That an action for 

damages tor malicious prosecution lies only when 
the origins! proceeding was u prosecution” in 
tho sense in which the term is used in the Code 
of Criminal Procedure , it is not essential that the 
original proceeding should 1 are been of such a 
nature as to render tie pxrson against whrm rt 
wan taken Balk, to 1* arrested Cued or imprison 
ed Wh re ll ere } n» Urn a deliberate abuse of 
the process of tie Criminal Court »rd sa’uUrv 
pr vu ona framed bv tbn legislature to secure 
the prevent i n of trfftnee* harr Iren utiii <d malt 
ciouaiy and without reasonable and prolahle cause 
for the haraesraertt of tic plain f i/1 who la* there ly 
inlVre 1 dan aye in re pn lot ion and propertt an 
action for Tnalidon* pto-sceirtion or malicious 
abuse of judicial process is mainUiuab'e Per 
M-OKVUK «f —All action foe iraUtiously put 
tin/ tl ft Uw in root on lies Iti all c a* s where there 
is conct-rrence of tie following rleirrnt* 0) lie 
ecenmeorement of continuance of a criminal J to 
cred ns , fill it* le/it ran*atkn !y tl e prerei t 
siefrndsrt itW‘< * fc e plaintiff wbo *«* defend 


KAIICI0R5 PB OS FCE3T0N — contd 
ant m the original proceeding , (in) it* tend fids 
tezmiDaticr. in favour of the present plaintiff, 
(it) the absence of probable cause for such pro 
ceedmg (v) the presence of malice therein, («) 
damago conforming to legal standaids resulting 
to the plaintiff Alrath v A £ By Co , 11 App 
Cos 247, Cox v Engl ah Scottish and Australian 
Bant (ISflj] Air Cos ICS referred to Any 
enforcement of the criminal law (trough Courts 
of Justice concerning a matter which will sub- 
ject the accused to precaution without regard to 
the technical form in which tho charge haa been 
preferred and irrespective of tbo grade of the cnmi 
nal offence, is a sufiicient proceeding upon which 
an action for malicious prosecution may bo based 
Else v Smith, 2 Chilly 304 24 B Jl 33 Itiah 

\ ft eH 3 Esp 1G4, referred to Per Beach 
cson J — If a perron eats the criminal law in 
motion it is no defence lor him to say that the law 
took a direction which he did not anticipate and 
did not desire The responsibility of the person 
begins with the presenting of the complaint but 
it does not end there and is not limited to the 
prayer contained in it Ckowdy t L. O P fitly 
(1912) 17 C W K 654 

6 ‘ Prosecution ’ what amounts 

to — Magistrate lending only notice Cut not sum 
mans or irarranl and dismissing complaint no 
prostevhm — Criminal J’rociOitti Cede (Art } of 
180$), s 20° Where on receiving a complaint of 
•n offence of defamation a Magistrate issued only 
a notice but not a summons or a warrant to tic 
accused wbicii notice simjlv informed him that a 
preliminary enquiry wou d te held at a certain 
time in the natter of the comrU nt preferred by 
the eompfaicant and the rorepla nt was difjrured 
under* 202 Criminail locedure Code after bearing 
counsel for loth parties Held that there w«s no 
prosecution of »tiv offeree by the rimpfa nant 
•o as to give room for any amt for n alicicua piotc 
cation teBoiartn i (.slab Chard Anted is / 

1 B 57 Calc 35S Oclap Jan v Plolongth Ahettry, 
I 1. It 38 Cate 5S0 followed Fending such 
notice and the hearing thereon are not anthemed 
by tho Criminal Procedure Code Proseeutlon 
cctnr ence* with the /«nc of proeess (nngciu or 
warrant) after tie complaint has been entertained 
by the Magistrate and tl at the prior proceed nga 
constitute at most an atlen jt ly the complainant 
to prosecute the accoM-d SntiK JliritAW 8 aii*w 
r Iwathawm, Mipau 11912) 

I L R 37 Kid. 181 

7 — — — .Still fer dorr, age* 

— .* Erosenl on. it hat it meant and when < trr.tr in- 
ert — Accne'd attending at jndic el enjairy men 
notice i J may set on failure of prostration Tie 
action for damage* lor malicious rrereeutltn ia 
not a creature of any statute To deurron* 
wtetlersuch an action t c* theterm prwei tlcn “ 
ahcuM not le Interpreted in the rertnefed sense 
in wl leb it is nsrd in tbo tale of Criminal Prcvr- 
di>re A j n-rcid ng maliciously taken seamst a 
person to compel him to furnish euretv to keep II « 
reoee rray be made tl e foundation of a suit 
fur itairagre for maiieious prorecufit-n A pro 
aecuiloa exist* »1 to a criminal rhorpe is made 
before* judicial ofi-rer or Iril-unal, end any person 
who makes or is actieriy iMtrvmertal in the 
maku f or proweuttrg i i Such * tbaryo is deemed 
to pttwecuie tt If a perron jral e OtVy krd 
without rrawnat r and probable eaure set* lh« 
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MALEKANA— wfj. 

— lUtwmjhon of jtgi t bj Gonrnment — Permanent 
eetUement of apecipc truuuiha — J/oiiiana ctloiranct 
if Ua f h to alteration Jarjtr Mchcrullah Khan *« » 
grant* 1 by Pmperor Alamgir out ol on eat a to be 
longing to tho appellant a predecessors who there 
upon became entitled to an allowance by say of 
compensation known as disloent or null lor a. 
The East India Co npany on acquiring tho Dtwani 
mvlo enquiries regarding tho an ount of the 
mol Lana <hlo on account of tbia and other jagiri 
and by pirwanas fixed the malitona due on this 
jajir at I 3 79t» od 5 ca’culaljnjjjt at JO percent, of 
tho proceeds for tho year 1<78 1 tttH, on a con 
atruction of the parsanaa that what was fixed 
was the amount and not a perrentaste varying from 
year t j year with tLo proceeds. That tire Go\ora 
went on resuming tho jaj r became liable to pay 
this mol ilana but when aibsequeullv it eausoa 
MoiuaK Sabu one of tho mouzihs comprised in tho 
jaj r to bo permanently settled it incurred no 
liability to pav an a<l litlonal sum as mahlana 
duo to respect of tho mhuzah That the fact that 
a «[ieeiG«l *U3l nr ol } g 492 was entered ai 
ml Lana in an account at tael rd to tho settlement 
did not show that the ntalifnn i as fixed previously 
was thorebv altered bat that ft was rr.c-n.fv ono of 
the ttoms to bo taken into account in fixing tho 
-annual jimnvi to bo paid by tho person with whom 
tho »e tlcmont was made TaMtsuwm 81x1.11 
c The Secnrrmy or Btatb you India (loll) 

(15 C W (( 1029 


KAMLATDAP 


t, nutation letfXll of 1S-0) * 11 {IX of 1871) 
Art Ul,Sch. It — I! 0 £< not exercittdfur more than 
12 peart before Act l X of 1S71 come i*/o opera! oh 
— ft jU if barred Cider Act XIV of 1S 0 £> 
mnh tan a was an interest in immoveable property 
and governed fiy Act Aft of ffijff s. 12 and wcoff 
be barred If th»ro had been no enjoyment of tho 
malikan* for a period of 12 years ilhoatee A nqK 
v V«MW BeAoo J2 fT J? 109 tTohmd Chnndtr 
Hoy CkO’dA'Vy t Him Chunter Chondhary JO 
11 R 01 and llereranniol Stony Oieerun (I If R 

102, follorod. Wl ere therefore the rf*ht to ojIiI 
ana was t«taU>sbcd by decree of Court In 1835 
but tho xjrht a si not enjoyed for c ore than 12 
years befeto Act IX of lx'l came into force tho 
right was utlngolsl cd undrr Art XIV of I'tJ'i and 
coaid not lo revired ly any subsequent statute 
of limitation Llhaj'ln J at y llapibhni I L. J! 
5 Bom CS dlillngmsbed. Msucsmt I'jtosttiD 
Srcaa r lltU Var w ffirsBr/lOiaj 

19 C W If 410 


tho proirr*or* an 1 rcma.il ig mal ksnalars fi 
tcoierj' d itmo of (Irnr share ft was hell 
follow ng t s analojjr of *. 149 \ nf the Itoieal 
Tenancy As 1S9V lhAt the rlaintifl were eoliUrt] 
to a deem giving them a charge M lie land an 1 
that the s ii was j ovrnvrd t> the 12 imi» n » 
ef llw Uttsa JUkaeua Sml sstrinasufitwau 
Kauanin e Csscoitaw Acts/ Sasaix Jus 

« Pat L. 3 3S 

MAUK-O-IABIZ. 

JljSllC T.l*— WlLL. 

I. t. R. SS AH 445 


Set Civil raoctDiTBt Code [Act V or 
1909)— 

sa 3 113 . L. R 37 Bom. 114 

s 115 L L. R 44 Eom 595 

0 XXI r 89 1 L K 44 Eom 50 

See Criminal Procrut be Code (Act V 

or is AS) s. I9 o (1) (c) 

1 L. P S3 Dots 310 
See Revbwe JonismcTJOs Act (Bom 
V trXorlS 0) ss. Me) 5avnC 

LI R 37 Bom 542 


See Bonn tr HamlaTdirs* Courts Act 
S ee Limitation Act(1\of1D03) Aut 47 
I L R 4] tom 2135 

ts ID 23 (1) <2 > — ( i i Irorritrt 

(ode f Art V of 190S J t 115 — /Vues.erys if— 
Drereeofthe Ma nl Uari jwine vfj the S»if — Affll 
eah n t fAe Collector— rertr on — \on infei/rreree 
inM tejal and rrjAre findiny of fart Irtry »« 
/ ctrnve Perord. A Col ector acting under s 29 of 
tho Mamlatdara Courts Act (Bom Act U of IWl) is 
not anthorfrrd to mierf re will tbefnflnga of fact 
of tho mamMdnr in a promissory snl tl o f nd njr* 
being on their facn legal an l regular and arrived 
after a oonnJcrat on of tin ev deuce on reeonl 
The provisicn-i of cl (2) of s .’1 of the 4rf w ich 
eni/n trer the Tollerlor to olerfero >\ wav of 
revl ion *)sn he con I Its tin procee 1 ng fin ing 
or order in a suit to 1 o m | n pet n u«t 1 e horrron red 
with the prorluon in c) (J) Ihat Jbero shall Ivt no 
appeal from any order p*wr Ilya Mam’itdar 
Senile The word improper n cl (2) of s 23 
of rfn UvnUetlart l ojot* Act III mi Act 11 ft 
100* - ) fax no t fereni mearnn" from «»• wool 
irregular on urring in tl e evprcssirn Irregnlar 
ity ii s Its of tho Ciyif Procedure Cml (Act \ 
of l‘M)3) Tho entry of a person a name a* owner 
or oecup er in the to hs of Itcrmoe VutlorltiS 
is not tn itself ronclu«neeTi i»nce e tier of ntf. or 
no»-» n I n Pofmij Ion* V«'i 1 ltd V fh irya 
S-iArll 10 K m If < 1 97 199 at J Rhayo), y 
lltp J, 1 L. R II I m. 75 referred to Ka*tn 
tus Mtxinii t Pt7*HtuU011) 

UR S5 Eom 487 


23 




Pout terry «i 


— f of frit 


—The jeecrr* enn U erete *ed ly 
.. rt-inf Collect IT la elneye rf |A» i dncf—fcsJ 
lerenee Code (fen. lei l of lh'9} * 10 An 

As*l*tart Tolrctor wl q Is place*) m eharee of 
portions of a r(rt t n Jer sect c-n 19 of >l-e 
feontay Band J cryniM Lee * l/relsy Act > ed 
1H'9) l>a« the p*.-e«r 4o "xsre .0 all Ih* power* 
ter'i-r re** tis ii th * ( lector I y truar 2T < lha 
rtw.1 bay Af«i»* i,n rnartn Art tl e mlny \ct U 
oflt-fti hr* tav v Jiresunnit) 

I LB.M Bo-i 123 

— — Sail ev .•jo'lf.- 

Vaw’nt.f -e sorter- ,t pyeriX— iKrtr <J f-JS yCei, f 
oe -J,rLoJ rt « t nice*. 23 /Ml- A'smat fare 
Co«**« Vet (l-oes Art 1J ot l*-*) tl Co .cur 
or th<* Dsto-t fi*osj< r C\i Sect r in «cd w J* 

»h* er>nv *r'f}f nmliner tt » U •’>». Itt pa 
jads Ucti si to erernw the Jtwtr* cf an a *«-l'il # 
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Court against any order passed by a Mamtntdar 
under Ihe Maralntdars Court* Art, (V,om Act It 
of 1906) Hasan V Rasul ( $913) 

J L. R 37 Bom. 595 

■ — Poeeeuory Su ■! — D e 

(riel Deputy Cotier tor t author ly to re r te — Ponbag 
General C(a me Art (Bom. Ael / of I Mi) e 3 — The 
term Colter tor dots not Imfs Ihetnrt Deputy 
Collector — hand Revenue ( ode ( Bom. Art V of 
1310) > 10 Thu term Collector in a S3 o( 
the Mnmlatdar* Co rti Act (Com Act II of 1 1 00) 
doe* not include D stmt Deputy Collector 
in yiow of the eiprens definition of tbo term in 
• 3 of tho Hominy General Clauses Act (Bom 
Aot I of 1901) \ 'll it not Dr | utj Oillector hn», 

therefore no authority to pas* any order under (ho 
Mamlatdani Courts Act (Bom Act II of 1008) 
Keshan t Jo ram, / 1! 33 Bom 1*3 dissented 

from Sotu •fax akh an » 

0919) 

MANAGEMENT 

See Church 


meuber o! Hindu Joint family — 

See Limitation Art (\\ ox IS 1 > » £<i 
I L R 37 Calc 481 

— suit lor cccotn against— 

Srr I infill n AiT(I\ <» HUM) 150 I 
1 L It I) Bom 313 

MANAGER AND DIRFCT0R OF NEWSPAPER 
COMPANY 

liability ol 

«e ( >VT*M rT IT CotiT 

1 L, R 45 Calc 169 

MANAGER UNDER COURT OF WARDS 
See MahoVEDaX Lsw -P*X XHMII » 

I L. R 39 Calc 915 

KANAOINu AGENT 


I L R 39 Calc f 


MANAGING MEMBER 


1 LE 1) Mad 1058 


It ol- 


Ste Cntrxru I L R 38 Mad. 418 
See. Maiiomidan Law Fmiowhcnt 

I L R 43 Cale 1085 

*ehem» ot— 

SmTbcst T L R 41 Calc 19 

transfer ol— 

See Trustees ot a. Tixnr 

I L R 39 Mad. 458 

MANAGER 

S « Hixdo Law— J oint Family 
S ee Hindu I aw — Maxaoec 
S ee Hindu Law— Minor. 

1 L R 34 Rom 73 
See Idol I L U 38 Bom 135 

See Mahobzdsn Law— Endowmfnt 

I L R 38 Bom 303 
alienation by — 

L L r'° 35 Mad 177 

m a Joint Hindu family— 

See Limitation Act 1908 s 7 Sen I 
Art 44 I LE S3 Bom 91 

- Employment ol workmen at » 


See Hindu I v» — J int Iamily 

I LE « Clio. 733 

— contract by — 

Set Srtcirio Hitler \ct (I or 19 7) 
« 19 I L R 37 Mad 337 

MANDADARI TENURE 


known in Gorakhpur chieflj « 


ad ideri tenure 
hell ng and 
land cannot 


is not therefore 

t) er fore he sold in esecol 
mortgage llereof Keiuk Nath Kasotdiian 
\A lrALfclNQu(Wtl) ’ ’ 1 


L L. R- 34 AU. 155 


See rtr si 




tortile factory after prescribed hours — 
Set Factories 4 


it Hindu Law — Joint F wily 

I LB « Bom 179 
— of a temple — 

et Hindu Law 1 L R 44 Bom 488 


L R 39 Calc 593 

p AT «CaIc 588 
c« Manats Cits Muni i a j Vct (III 
or luoi) I 1 E I! i.ad 41 

See L myirsity Ltcti RTNSHIr 

I L R 41 Calc 518 

Act oa !o — 

See JtCMLliAL Corfobjtiox 

I I E M Calc. 838 

Sfee fie ft t,f Art (l of 

1SS7 ) « 43 40 — ilandamue ti r\l of rathe Board 
of Revenue — Ik os I of neeerrary jetrl j— Other legal 
remedy being a w table trhelher the Cm rj mil inter 
fere A mandan lie w H netor 4 c grai 1 ft to enforce 
(be general law of the land which may to enforced 
by action A having ohta nod a decree ^rrccoscry 
of possession of sn estate age net en ufant under 
the Court of Wards and the Collector o(lhe D str ct 
represent ng that Court apt I cd durljg tl o pen 
dcnCY ol an appeal by the dcfcodentr o tie If gb 
Court to the ilcmiers of t) t Board nf I erei o 
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MANDAMUS — conld. 

forming the Court of Wards that the estate might 
bo released in hl3 favour This application haring 
been rejected A obtained a Rule from the Original 
Side of the High Court under s 45 of the Specific 
Relief Act, calling upon the Members of the Board 
only- to show cause why they should not forthwith 
release the estate The Rule was not served open 
the infant, whose interest would be affected if the 
Rule were made absolute Held, that inasmuch 
as the petitioner had failed to comply with rule 483 
of the Rules of the High Court, Original Side, by 
not serving the Rule upon the infant, and that 
inasmuch as he had an adequate legal remedy 
by way ot execution oi the decree obtained by him, 
the Rule was liable to be discharged, and the 
petitioner could not get any relief under s 40 of tho 
Act //eld, further, that unless the Court was 
satisfied that the doing of or forbearing from an 
act was consonant to right and justice, and such 
doing and forbearing was under any law for the 
time being in force clearly incumbent on tho per 
son against whom the order was sought, no manda 
mna ought to be granted , and that title to property 
would not be tned m mandamut proceedings and 
the writ would not issue when it was necessary to 
try or decide complicated or extended questions 
offset K.ZSHO PsASVD SlNGH l TllE BOCBD OF 
Refunis 1 L. K 38 Calc 553 

MANDATORY INJUNCTION. 

Ste Civil Pbocedtos Code (Act Y of 
1908), O XXXIX, n. 2 

I L R 38 Bom 381 
See Footings 1 I R 38 Calc 687 

Set Inouxctiott I L R 46 Calc. 103 


HAPFILLAS OP NORTH MALABAR— ccmtd 
Jatnmya V JKtran, I L B 23 All JO, Muhammad 
I email Khan v Lola Shcowntlh Bo,, 17 C J1 . N, 
97, and Bubac v Sonabae, Per 0 C , 110, referred 
to The question whether the particular par 
tics are governed bj the Maramakkattayam or 
the Mahornedan law, is one of fact George v. 
Haute, [JSI1J 2KB 415, Aeear v FotHmma, 
I L B 22 Mai 494, and Auithimbi Vmma r. 
Kandy Mo, thin, I L. B 27 Mad 77 referred to. 
A custom to hold good in law must he not unreason- 
able and must apply to matters which tfce written 
law has left undetermined, and the majority at 
least of any given cla's of persona must look upon 
it as binding and it must be established by a eenea 
of well known, concordant, and on the whole, 
continuous instances The question whether an 
alleged rule of conduct can he enforced at all or 
whether it is uncertain or opposed to public policy 
or unreasonable is one of law and may be considered 
irrespective of the question whether the custom 

actually exists Moult v Hall, day [1898] } Q II 
125 followed S 16 of the Madras Civil Courts 
Act, discussed Kcnhahbi v Kalakthar (1914) 
I L. R 38 Mad. 1052 

MARFADARI RECEIPT 

Nf* Itmasi I L R 47 Calc 979 

MARINE INSURANCE 

S«e Innciuncl 16 C W N 691 

I L R S3 Lota 484 
MARITIME NECESSARIES 
S#» 4nnri,T or ‘■I ir 

I L R 42 Calc 85 


MANPAN 

dispute as io — 

See Civ it. Procedure Code (Act \ or 
1903), Sen II.s 20 

I L R 37 Bom 442 

MANUFACTURE. SALE OR POSSESSION 
Ste Exciseable Anncirs 

1 L R 39 Calc. 1053 

MANU KYAY. 

. Book X rr 6, 14- 

See Burmese Law 

UK 44 Calc 379 
MAPP1LLAS OF NORTH MALABAR 

— Loir apjJ Cable — Quee 

tton ef foe! — Luefom, rrymette* of a tahi — 
Judicial noltce~~]leasohobleneee or legality — Quit 
boil of law — Cvetom derogating from the Maho 
eudan foie— Madrae Cn,t Lot rte Actl /// 0 f 1S73) 
e 16 Tho taw Applicable to the parties to n suit 
the law which the parties as a matter of foot 
by their customs and usages have Adopted, 
not the law winch tl e Courts Iv a consideration 
of tho historical circumstances relating to the 
parties or >f their religious hooks or otherwise 
consider to bo the law that they ought to hare 
adopted. If that Jaw being sue cien fly certain and 
not oppose! to public jolicy is of such a n*ture 
that the Courts can give rfeet to It. tl en tl e prin 
efpies unde lytng a. Ifl of tie Madras Civil Courts 
Act requite that they sloo/d give eFect to ft 


MARK BY ILLITERATE EXECUTANT 

See JfARtrsuAV 
MARKET 

Sen I J’ Land Revenue Act (III or 
1901), ss 60, 86 

L L R 32 All 1B3 

MARKET FRANCHISE 

— — — Contract — Procuring 

breach of contract — Jurhf cotton — FtektUtng inti 
infimtdatioN onrf force, i f actionable — A j/peVatt 
Court, duerdum of, in cencu/cnng aide nee In 
Bengal, there appears to be no such thing as a 
market franchise or a right to bold a market, 
conferred by grant from the Crown, nor can men 
right ho acquired by prescription Tie right to 
hold a market is treated as incident to the owner 
ship ol land and a pro] netor may set up » market 
m proximity to hie neighbour’s market without 
infringing tho maxim eit uhre tvo ui o/rextitn non 
laciae Tho proprietor of the old market baa no 
monopoly or privilege which u entitled to protec- 
tion and no tmroonrty from competition Be 
has no remedy at law merely because hia profits 
are diminished lolhol Vae Aiiy v llurga 
Suvdiin 1) an, 1 t 1 n Cole 45$, Korda Kumar 
£i rlar v. i»i«w, If C H A 112$, Jtez y. 
Martini, 3 Kunctc ltl!, and Uavmerton v. 
Aorf ef Lytari, {1916) 1 A C 57, referred to. 
Where jl’rgal means m the nature ol intimidation 
ard physical ctmiuleicn aie «r»j!ojed ly the 
agents of the owner of tbc new msilct to dis- 
suade traders fiom attending the old market, tho 
owner of the old mtrlrt r* entitled to a c Ml re- 
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DIGEST OF C \Skfc. 


( 23*4 ) 


JJARPIAGE — eo*fJ 


marriage contract entered into by 

Ha' ore elans whether binding — 

See DinoatEDAT Lin 

ED K. 1 Lab 59? 

— E reach ol Contract ol— Proeur 

trg Utach cf—rannt or gi tardtan pntvntig breach 
kw urouety or by foist ttftrtttlaltovs fiolfe. An 
action is mamtairable egaicst a jerjea for in 
daciDg a party to brenk a contract of marriage 
entered into C> such jorty A parent cr pear 
dntn inducing a child or ward, to break auch a 
contract i* liable when *uel intent or guardian 
doe* so mal tioosly or hr false rej re-cental on* 
Altfcugb mabco is not tie giat of the action to 
anch cores, it ms*, if al eged ard proved displace 
the protection or privilege which mrn from tie 
relation between the party procuring the l leaking 
of the contract and ihc party breakup it Ieeue 
haTST Coujrrocs r Faeht Smitbek (IflO 1 *) 

I L R 33 bled 417 
— — ■■ Restitution ol conjugal Rights— 
Lndcr the JlaJiomedan I-eir a wife a c onremon 
Iron 1 -lnm to Chnstiarut v effect* a complete 
d scolut on ol marriage with her Alihomerian 
buaban 1 The fact of such conversion u therefore 
a bar I o a fait br the hasbanJ lor restitution 
Ants. Xto t Saevan LL.B 33 All 90 


- Contract to pay money Co s 


motber for giving tor daughter In marriage— 
FMt c yWtCJf — lllnitu /.flic — Contract Act (ft of 
1S12) *23 A contract whereby a guardian whe 
tLer natural or appointed agrees to dispcwe of fus 
want in Damage for hia own personal pecuniary 
gain In not enforceable m ft Court of Jaw DhrMn* 
Jthunry Pel Claiul Clnyan 1 L 1 22 Pen 653 
Vtnlab. I Knlnoyy r» t Latum Aortryoaa 1 L. £ 
32 3tod |tj Mam Chord Sen t As lotto Am, 
1 L, V V) Calc, ItH (tie opinion e*jre*««f by 
tank O J) followed Jsyynrtr Lkodnlully v 
Pttnckcctrrfc Chsrlcrlvl y 14 )• J 43/ Posse 
Latin Jfoncr Donat v A lAin it chon Sinyk, J>J 
H J! 32, ArUls Jkis r W« Dot, 1 C L J 
261, SCS, distinguished roneiirton r Sonina 
than, J L. r J Jlod St, duienled from. TLc 
rule i»»ta on the bro*<l anil general prioclj lo that 
where any one I* In ■ CdixUiy poaitim with re*J*-ct 
in a pew® »nl i* Urind to eirroim akil), care 
and judgment for ll o tencEl of tl at yeracn, ho 
must no' talc a rewarl from name ether person 
for tie nuiwc of hia p< were in aorrn (articular 
way »W 1 rr tl e ceurao taken i< In fact let e n ri«l 
or tie reverse to the jvreon wltve irtereat be la 
bound to protect Where a Hindu metier aouglt 
J.o frtonv o /on At jnnwy riorf she dri-mint 
t*d tjioJ t |»r to her in rratllrniinn of hr 
trewentii g to give 1 er riati c l ter in tnirrUre to Ida 
non I ~IHJ that tin au l waa net mnlntairidlc 
llo agree -teat teirg op t «nw.| In |q||ic policy 
lULiro Da* A i'»iUi r Jf'tiiMita rr*v*n 
tUHl . 15 C ft *■ 44- 

- — — — Lee" tui-CS— lot *-* — frt 

ft lev 1« Jivr*T tf 1 J.J wore we, bar 
nay It ri'td t —4„* rf fm l.i~J c, r-o-rj 
tf •«*>r*r'»ii, t e »-< 7 S- nC /-_ td ta A nrj 17 . 1 J 
When it »* frevret that two pr-w-tvs have tvwf 
Sac-tJer f i r-iiny jear« •« hualmJ 
aid ttrit cltit faa afwaya lawn a* 

IcKi »r»a * th» prc»ol Jlftifi <i Ua that t'jrr 
were f»«M f irarewat Tbc pw ^,<pr, ete !■* 
f-prlW t* lr t? rt h»r»* «<#«» *o>t i» t*-* 


JtfARKL'iGE — co tl 

diaplaccd merely because the ducct evidence of 
marriage which took jfato many years ago i* 
not satisfactory 1 icra v 1 1 era - ll J, C 331, 
21cm* v J>m« 5 Cl «fc Fin J63, and 31 cvj* 
Lai y Chmtdrakali Kvman 1 L. F. 53 Cal< 

7 00, referred to Where tho loner Apfollato 
Court reversed the Ending of the trial Judge in 
favour of legitimacy will out reference to the 
above prrocip’o and upon a n ere balance of pro- 
babilities, it» Ending w pi trt aa de cn teernd 
Appeal as Uine certrary to law Fmtv IlgjiABT 
Das IiAruAOi v Aia Keisusa Das Baieaoi 
( 1911 ) l'C ft N <94 

— Fsoctnng IriKth cf ccn net 

of — Ccr.sprccy — Cavft cf eel nt — Hehcr on e/*en 
IxJ layrit/vei — T al The Erst plaintiff tctiotlcd 
hi* sen, the arcc-nd j'ainlifl to cne J tut so- 
quently J 'a fall cr married her to tic f ret defrn 
dant Tbereupc® tho plaintiff* brought tbi* sitirn 
against tie Erst defendant and 1 is a Mc» the 
t trend and third defendants lo rrcorrr damsgea, 
alleging tlat tlej (Ibe defendsnta) lad plotled 
and censnired logelher wrongfully to proenre iio 
breach of the first contract of marriage The 
conspiracy alleged we* not proved at Ihc trial 
nor «*■ it proved that the lint defendant knew 
at the time of J js Damage wilh J cl her previous 
betrothal to the second plaintiff II tU (l) tLat 
Ibo suit »»• cot mamtamal lo (if) that no legal 
ngtt inhering in tie plaintiff bad leen violatid, 
non, acronlmg *o JJindu law by wl ich tbs parlies 
were governed a father was entitled to break 
oil hia daugitera engagement should a more 
suitable brMgTocm be avallsble Jn an action 
of ronapjracy to procure a breach of ceolract 
malice la an cesential lrgndcnt of tie canae of 
action. Rule in Lenity v Cyt 22 l J Q 41 
463 considered and ita univeraal applicabil tj 
doubted kniMJl 'a«soyji r NaMi IhiAvji 

(1914) l L. P 59 low 682 

fn h anil form aireiiE Vaiahnal# 

The Petitioner applied I r Icltcre of adtr laislra 
Hi® to iho estate of the drveasnl wlo was after 
tho death el her htsUnd married to Mm In Aeati 
form f/i/J— That marriage ly A<r»tiW<if (e» 
cljnge of r*rl»r 1») an cop \«i*!r*l* la vafsl 
and tie letiliener was otitted to Irttere ,( 

•dmuiirtratK n Pratot 1 r«A*» Anti mur r 
fiBAvn 1 iiraniE ll it* H C ft K 9J8 

MArnUCE-bROLAOL ACRFEJIEST 

Stt CovriAiT Act (IX or lR"tj »« 23. 

W Ll « 3Ud 10- 


ffMfffTMtrr CV-STVX 

. St* Crarou fCf ft b 4C4 

Jrriro L*w ILP M CUr V* 
XARBMGr FXFl VET 


~ — o* n JV tremleri 

IflT* re J aw-JnxT halt 

ti r k r*s n. 
WArRIVOF fLTTLEyPXT. 

Cre Jt» sa U* t 1 R Si Cult “9? * 

jfARPHSE win; win** siittr 

1*1 ItWPt fiv* Jtite ACE. 

1 LR aw <92 
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WORST 01- CASES 


MARRIED WOMAN 

Ste Amsrcriox ] l R 49 Cw« 841 
Set Pin it, CooB (Act XL\ or I MO). * e -ro*U 

i, 4 V I L. R 38 AH. 1 contract on l.r II e ptlicy Tie perion Militlo.1 to 

enforce tiro rij-.l le of lie beneficiary 1« the fruatee, 
MARRIED WOMEN S PROPERTY ACT Cl If a froitee bin l«cn appointed, ami » no 

OF 1874) troatre la* Urn the llfiirlnl Trurtrc, lo 

a Oita Pbocidcbb Cope (Act V o» «*> f «•? """T '« I"T»* ■' *»■> "« 

- - — — — *'• It* tewr >iiy Hell alio that tre on gt ter wwi 

not entitled to enforce her claim ap-imal the Inaor- 
»e*u>»t a rtw 1 tor M (1) the 
■ contractual obligation to 


~ 1008), i to ' 1 L R n Com 471 

Stt Lira iBiuBABCr 

UB» Mid 162 ttmjmny \ 


— W e, 4 8— Jh»i* iff" . 
oj li/« raiiironer fve hewr/t of V»J» o~i tWl 
Paltry mo ury 1 / rmllaUe for ku J lie 0* i««- 
SktlK/r, appltraftaa of leeijirp » arotmly^lmlir 
yvrtafura. A polity of Ilf# loan ranee clVrtol ly 
■ Hindu lor the benefit ol 1 11 a * 

1* not governed by tho | roviii n 
Mamed Women’* Pn jerty Art 
RjCRaBMOM, J Although » 1 
preaaly proinlee (bat nothin); in (he Art 


ICS 


d ctlUren 
of • 6 ol tl « 
of 187* Per 




it the 1 




ir rail 


e«emi* their children , . 

Act, tho Intention of the f<rpi»t»«oi 
Ac* 11 a whole, 1 * to culudo tho chi) lien al*o 
from the benefta of • 0 of the Act. II tho wurda 
of *n Act »ro 10 plain that no other conatruction 
la nreaooaUy putaill the anomaly mu*t be ac 
cepted and eflwt mint U givrn to tlie language 
which the Lrgfaliiture haa chevron to eoi) luy 
But If the lanruago n ol dnultfol import tie 
moat rraaoralte corn Inn non of ahrnl it la fairly 
capable ought to be adopted HA f per ( 1 IUAM 
that the mono* die under tie jolicy m qucalion 
formed pert of the citato ol tie aaninal and wn 
avalUhlu for payii cut of fua delta afhr hf* death 
Rmum Dial r Coral- Cnaanna D*v (lilt) 

1IC W R 133S 
— — — I C—Apiltrabiltlt/ In /find ur — fame 
ortr—Poltcy far Ike lane fa of «,/, a * i ektldnn, ./ 

fora adntai4iMora u*d atryjot of Ik* aMknd— 
PfM 0/ 1**1 friary to r i/m«— /Vrumjciorf of 


Where 
policy of itwuraoeo 0 

the face -**■*■ 1 ‘ 


. llm< 


n life 


nale ctfeclcd a 


)U benefit of bu .. 

md ehllltvu or «uv c f them, hut payable 

and ded leaving a dau^l ter It'Ll, ly the 
Full Bench, that a « of the Married Women a 
Property Act (Ilf of 1871) applied 


... - daiigiter »a» rebutted tv the * 

for the Irnrlll of It* mil* rod c(/9Jhe, n the 
policy cot being one for lie benefit of jucb of 
tie children aa are danghtcr* f'tr Ttaiut, J 
Tb* daughter ■ ripl t under tlie inauranre pelinel 
1 * a fieri cd by a 6 of Act III of 1871, and tb« 
opera! kti of a fl ia not prerented ly < 1 For 
the daugf ter la not a married woman » ftfifo t fc« 
meaning of ■■ ! ami 6, though ahe mar le mimed, 
aa the ei] re. non mamed woman eannot refer to 
any woman other than on* who la manled to 
tlie i.um.1 mum a > c K*r«n**rr a (HUH) 

I L. R. 37 Mil 483 

MARSHALLino 

Sea Motroant 1 L. It 35 Ron 39S 
Bn Tuarm or I>arrrrr Act 18Si 
• M I L. R 42 AH 838 

MARTIAL LAW 

Trtil of OBetre: by Commlanon*- 
Aer (.OrniHo* Orntaat. iv Cot acn. 

I L R 1 UU» 

MARTIAL LAW ORDWANCIS II ATO IV OF 
1919) 

fiect urraxoa fiiainaL ia Couxctt. 

I L. R I Uh S28 
B*t C»iwia*L Law 1 L. R 2 tali 34 

-a - ■ Courraetruf 0/ fad 01 

Ad of J9IS. • 05, d* (?) and (J). « 7? ""<* 

On/iaaae# until by Omtiwr Grrrml, 1 / read at 
affrrttny (Ae waim/rra law aid roaefi/u/loa of Ike 
Votird Btofdan, rtr — CW.aqace eealeoeraie? 

» OS ( J) da 10 /‘nruk-lim nlirrt , if reed elteQ/tk** 

— Goomwml of I*ha Ml of 1910 • S Bub 
a {•) to a OS Of the Government of India Art. 
1910, dora not Merest tie Indian GoTcrnmetit 
from paralng a law which may modify or a Sect 


role of the ci 

ited in favour njon tie oleerration of whirh aome i<encm may 

of the dauffi t*r, In recnnl to tho policy amount, conceive or allege ll at hi. allegiance depend* 

egainat which the creditors of the easured have no it refeni only to taw*, wl wh directly aDoct fhe 

right to proceed. Onmfif f7oi»enmr>iI Sot only allegiance of the eubjeet to Ike Crown, aa by • 

Lift Atmratcr, ft mini v luetoffa dmi"*mju, tranafer or qua] iTe» Iron of tie allegiance or a 

J U R 35 Had. 10°, overruled. I\r Wbtb. modiScMlon of the obi ration* Hereby impoeed. 

C J (Sl'cganjx NitR J, concurring) Sa 4. In re Amttr Khan, d it LX 392. 459 l WO). 

S 6, 7, 8 and 0 of Act III of 187* do not apply The Qum t Bonk, L R 3 A C 3*9 907 t c. 

where either of tho ipoutnu, at the timo of the LSSIA17SJLR4 Cole 175 (It’S) nod 

marriage, preferred tbe Ifindn religion Tb« T ‘‘ JJ '* r * ' ' ” 

primary object of * 8 la to enable a man (Hough 
a Hindu male) to make proviaion for hi* wife and 
child fen by inuring hi* life for their benefit w-**- 


out exoonting a aepamto deed of t 
tba res alt may be that a Hindu woman derfv 
a benefit thereby Per \\ hjte C. J S 6 do 
sot affect tho law of contract or tho law of tm 
a* regards tho persona entitled to ea force t! 


Act, *0 far a 


f tie Goven 


t of 
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DIGEST OF CASES 


( 2S78 ) 


MARUIJAKKATTAYAM LAW 
See Malabar Lav 

_ , — , .... Tarwad m f he kei r to 

the property of a deceased member, subject to ike 
liability to discharge dills of deceased — Devolution 
of properly acquired hj or for benefit of Tavazkt 
— iSameorshtp — Property acquired by » dividual 
member, devolution of Co parcenary exists among 
the members of an undivided Malabar Tara ad 
Where therefore one of the members dies, the 
Tarwad is the heir to the property of deceased 
subject to the liability to discharge the debts 
of the deceased member Jtyrappan hombtar v 
fCrJukvrup, 1 L P. 4 Mad ISO, referred to Where 
property la acquired for the benefit of the TaTazlu, 
the incidents of auch property will depend on the 
constitution cl the Tavazhi JJ the Tavazhi forms 
a distinct branch from the mam Tarwad with 
separate properties and has its own karnavan, it 
will, in law, form a Tarwad and the incident of 
Tarwad property will attach to it Aone of the 
members will have an alienable interest in auch 
property and it cannot he attached in execution 
of a decree against any of the members Kanalh 
Pvthen I lUvf Tavorh i v .\ arnyeinan, I L II 

ZS Mad 1S2, ISO, referred to If, however the 
members of the Tavazhi have not separated from 
the mam branch by taking their share of Tarwad 
property or Tcnonuocing their lntere«t therein, 
the mere acquisition of such property will not 
make them a separato Tarwad and the larnatan 
of the mam Tarwad will retain all hta right and 
oblige tiooa towards them The property will ho 
the separate property ol the Tavazhi and not 
Tarwad property and the incident of impartibility, 
which attaches to Tarwad property, will not attach 
to it TJio interest of each member will be the 
Same as in an ordinary Hindu family and will be 
liable to bo attached and sold Jf, however, any 
member dies without hi* interest Icing alienated, 
in his life-time, hia interest lapses to the other 
members and it cannot be sold. Kunharhutnma 
v Kvltimamm Ifaye, I L P 0 Mad 201, re 
ferreJ to If property la acquired solely /or tha 
benefit of two members of a Tavazhi they must be 
treated as tensnta in common They <Annct bo 
treated as a separate branch and on tha death 
of one, the share will pass to the heir ol the de- 
ceased which according to the preponderance of 
authority will be tho Tarwad Tie principle of 
Joint tceancy is unknown to Hindu Law except 
in the case of the members of on undivided Hindu 
family Jovcrvor iorau Deo r Pamckendm 
Dull, f I JL 23 Calc C'O, referred to Lnsanoa 
v Aipahocai Patter (1910) 

I L R 31 Mad 387 

— t fljt 4 lb a tnoma* ana' 

her chUJnn enures for thur bene ft inth (Ac urci 
denis of lanced property — Members subsequently 
born acquire eit interest by birth-~karnavan, potrrr 
of, to alienate— r vil of one member ef letnred to 
tree! bnMinqs tn trnrvd property — Compensation, 
claim hr, for demthhon of bndJ ny— -Malabar 
Tenants Improvement Jet, t $. A gift to a woman 
governed bv tie Maruawlattayam law and her 
children enures la favour of the donee and Ler 
children wiib the incidents ol tarwad property 
As member* cf a t&nrad acquire an interest to 
tho tarwad propertt by birth, children bom aul-re- 
quent to the gift will scqnire an interest ir> such 
property A Jteroavan cannot snake an alienation 
for such a long period a* sixty vrora In the abretir* 
of special necrssitv or special heoeft Such an 


MARUMAKKATTAYAM LAW — contd 
alienation cannot be held good for a portion of 
the term, • e., the usual period of twelve years, 
as It will have the effect of creating a new contract 
between the parties Although in tho case of 
ordinaiy eo parcenaries, the Courts will not order 
the demolition of buildings erected by one co- 
parcener in joint property, unless some substan 
tial injury is shown, the case will be different in 
the case of tarwad property The members of 
the tarwad have not, like the members of an ordl 
nary co parcenary, the right of compukoiy parti- 
tion and it would not be fair or equitable to compel 
the kamavan to purchase the buddmg erected by 
a junior member or to deprive the kamavan of 
possession ol part of the property for ever The 
junior members cannot, therefore on general pnn 
clplea, resist recovery or demolition of the build 
ing A leasee, whose lease is disputed and who 
is put on inquiry as to tho real title of the lessor, 
before constructing buildings on the land leased 
cannot, after constructing buildings on a wrong 
view of tha lessor's title, claim on eviction com 
pcnsation for the buildings aa a bond fde tenant 
nndrr a 5 of the Malabar Tenants’ Improvements 
Act Kalliami Amma v Covdtda Mes.ow (1912) 

I L R 35 Mad. 648 


MARZ-DL-MADT 

See Madohesan Law— Gift 

I L. R 36 All 289 
I L- R 40 Alb 238 
See Makomidan Law— War* 

I L. R 36 AU 431 
I L. R 48 Calc. 13 


MASTER 

See Master and Servant 

— — — — authority of— 

£« Revivob 1 L. R 43 Calc 903 


MASTER AND SERVANT 
See Adulteration 

I L R 39 Calc. 682 
See ErscAL Moron Cab and Cicl* Act, 
S3 } L. R 33 Cafe 415 

See Coot-ant I L. R 38 Mad. 991 

Set OrruM Act (I or 187S), as. D, 9 

1 h II 34 All 329 
See Final Com, a 379 

ISC f N 414 

See School Master. 

1 L. R 44 Cale 917 
Set Tort . 1 LB 13 Tom lo3 

See Djsuusai tor Mi*co»nrtT 

1 LB 33 Mad 12Q 
See Trust I L K 41 Calc 19 

Sec HoRirjrirr's Pst sat os Connect 
Act (XIll ot 1830), ss 2 asd 3. 

1 L. R 41 AU 390 

ground lor dumitsfag an Editor- 

5rt Cowrisr . LLR 33 Mad 891 

— Ciinja—IBtjed peseta 

slow of panto by tenant aetihy on He Own behalf 
end beyond the eeope cf Jm «»t/oym<n{— ■ Liability 
tf the, muter for the act of the rermnl — 





DIGEST Or CASES 


MEASUREMENT OF LAND — contd 

•— — — Bengal Tenancy Ac* 

{VIII of 1885), t 52 (5) The expression ‘at 
the time the measurement on which the claim 
Is based wag made" ms 62 1$) of the Bengal 
Tenancy Act refers to the measurement upon 
which the area in excess or defect, as the case 
may be, is found ont before the institution of the 
suit, it does not refer to the measurement made 
at the timo of the original settlement or the last 
preceding adjustment of rent. Xiajeh JJabbuBah 
v Urntd Ah, 1 L if 47 Calc, SCO, dissented from 
Nilmawi Kab r Sati Pbosad Gaeoa (1920) 

I L K 4S Calc 556 

MEASURE OF RIGHT 

See EaSKSflDrr . L L R 39 Calc 59 
1 L B 42 (Me 40 

MEDICAL WORKS 
■ • reference to— 

Set Limttatiow 1 LR 40 Calc 898 


MEDICINAL PREPARATION 

See Ezmeestt Article 

LI R 49 Calc 82 

ME HR 

See ConsTEUCTtoK or Doctojxnt 

L L R « Bon 5 

MELVARAM 

grant of — 

See Madras Estatss Lasd Act (I or 
1908) 8 8 I L R 38 Mad. 891 


MELVABAMDAR 

receiver of— 

See LcnTATio-r Act {IX or 1908) a 2Z 
I L R 38 Mad. 837 

— right of, to trees— 

See Landlord axd Tivant 

1 LR 38 Mad. 155 

MEMBER 

See Stock Exchawox 

I L R 47 Calc 623 

MEMONS 

See Scccrssio-t . L R 43 I A 35 
See Will IL R « Eom 641 

Nafai Mtmont and 

Bombay i/tnons — Hindu law govtma 1/alai 
lltmont of kathmxrar in molten of tucccteutn 
and inheritance — Cueiom — Domicile—. Change of 
domicile of origin — lalueof judgmenU of a foreign 
Court for looting a custom peculiar to n community 
—Indian Aeulmcc Aci (/ of ISIS) *. IS— l Blue 
of tndcncc of tradition fires ly leading men of 
the community A llalai Memoo a native of 
1 orebun !er in Kathiawar died intestate at 
Bombay leaving him surviving a widow, the 
second defendant ono aon, the first defendant 
and two Harried daugt tors one of whom had 
since died, the survivor being the plaintiff The 
estate of the deceased constru'd cf five immove- 
able properties in Bombay a share m a Vnjsmesg 
fn Bombay «nd » koaee and land at Forr-bandor 
The plaintiff claimed to be entitled ■* a daughter 
to 7-32 of the esUlo as her share, on the footing 
that the deceased as a Bombay Memoo, was 


MEMONS — cot td 

governed by the Mabomedan law of succession* 
and she wag supported in her contention by the 
represen la fives of the deceased daughter The 
first defendant contended that Hindu law appbed 
and that under that law he was entitled to the 
whole estate subject to the maintenance of the 
deceased a widow The second defendant sup- 
ported the first defendant though as widow of 
tho deceased sho would have been entitled unde* 
Mabomedan law to 4-32 of tbe estate The 
Court of first Instance decreed the plaintiff's 
suit, bolding that though the deceased belonged 
to h fannly of Halai Memoirs who had settled 
in Porebunder, the Halai Memons settling in 
Porebunder did not as regards succession and 
Inheritance retain Hindu law at the time of their 
conversion., nor had they adopted Hindu law 
by immemorial custom The first defendant 
appealed — Held, reversing the decrco of the lower 
Court, (i) that tho plaintiff was not entitled to 
any share m the estate of her deceased father 
as be was governed by Hindu law and not by 
Mahorocdan law In matters of succession and 
inheritance, (n) that the evidence established 
that the Jfemoris of Kathiawar of whatever group 
or sect followed the Hindu rule of succession end 
this cemelaaiaa waj supported as to Porebunder 
Memons particularly by a large number of ms 
tances in which widow and daughters had been 
excluded from succession, sons bad divided the 
property with their father m his life-time ot 
equally with each other after hi* death and the 
right of predeceased brother's sons to share with 
their uncles had been repeatedly recojnn«ed, all 
these results being incidental to the llindn and 
not to the Mabomedan system Per Scott, C 
J —There fl no principle recognised by the /aw 
administered in this country upon which a Ilmdu’a 
or Mabomedan a possessions rosy bo distributed 
partly by one law and partly by another accord 
ing to tho locality of the possessions They must 
ail fell Under either tho law of the religion or the 
customary law of tho community There is no 
lex loci for the purpose of distribution 1 ermanent 
residence in Bombay docs not necessarily import 
tho Mahomedan law of aucccsaion for ore whoso 
ancestors were converted from Hinduism. Sever 
anco from the domicile of origin and pemanent 
residence in Bombay would. In tbs ease of penotsa 
falling within the purview of tho Indian biicies 
alon Act effect change of domicile and with it a 
change of law, eg , from French to Angfo-Ind on 
or Portngnee© to Anglo Indian hot it would rot 
change the law of surreasion for Hindus or Maio- 
medaDS Kojala and i fimoni care (IS/7) Ptajft 
O C 110, Bai Bail i v Ba\ Saitoh I L H -O 
Bom 65, Abdurehm Haji /email JfatMu v Holt 
rnabai D B 48 1 A 35 and Abdul IluMCin Kban 
t Bibi Sana Dcro, B. It 45 1 A 10, referred to. 
Mahomed Hart Abu «• Kbaitbai (1918) 

I L R 43 Eom 64" 

MEMORANDUM OF AGREEMENT 

See Setter Act (IT or 1 6521, s. 57 

I L. It S3 MaL 349 

MEMORANDUM OF APPEAL 

See Arnui- 

Ste Civ n. Pnocvntsr Con* (Act \ or 
1903), ». 107, 149, O Vll, *. 11 
cu (e) . . LLR 53 Bom 41 
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SIERG EE— canid. 

although is such eases, tho union at the superior 
and eubordiaate interests may not automatically 
causa a merger of the latter in the tanner the 
conduct of the party Concerned may show that 
he did not intend to keep the two interest* alivo 
as mutually distinct tights Ram Tiisan Durr 
v Kabohm 3JC3S3OT {JM9J S3 C 17 27 833 

— Merger, dorirmt of »/ 

applied in mo/ uttil before Trailer of Property Act 
—Merger, a question of safe t on — Aeq in (ion of 
superior and inferior miertels b/ joint 11 indo family 
in the names of d jferent titdtttduaU to ind tale 
intention to prevent merger Q now — IVhethor 
prior to the Transfer of Property Act there was a 
law of merger applicable in the mol is* l Utrendra 
MMr Hart Mohan Ghoek IS C TP A 850 
referred to Merger is not ft th ng which occurs 
i pv> ('ire opon tho acquisition of tv hat for the into 
of a just genera baa I ion, may he called tho superior 
with tho inferior rtglit fie question to bo settled 
In tho application of tbo doctrine is was such ft 
coalescence of rj^ht meant to bo accomplished as 
to extinguish that separation of title which tho 
records contain I The fact that aeqn sitions of 
the superior and inferior interests on hehiif of a 
joint Hindu family hare bo^n made m tho names 
of d fferont membra thereof may po nt to an 
intention to keep the two interests Iron merging 
Dclutv Lachlaxpati Kttxtt » Bo brume 
Trw/uit (PC.) 28 C W If 585 

ME3NE PROFITS 

Bee Ciyil Peocedube Coos (1832), s 583 
r L R 38 All 163 
Set Own. Pbocbdcrs Cods (1882)— 
u. 5S3 I L. R 32 All 79 

s U, Extl. V, O XX. b 12 

I L. R AO AU 292 
s 110 3 Pat L. J 377 

O If, KB 2 AWD A 

I L. It 33 Mad 820 
O XX. n 12 2> C W N 389 

See Coobt Fees 3 Pat L J 101 

See DsKRHin AoBicotTuBHrs' Bcuer 
Act (XVII Or 1879), s 13 

I 1 R 39 Bom 587 
See Execunos o» Decass. 

I UR 41 All 517 
See HctDtr Law— ALrxxiriOY 

X L R 39 All 61 
See Karov Law— Jowt Family 

I L S 39 Mad. 285 
See Hixdu Law— P at-rmov 

I U R 44 Bom 179. 621 
Set Knroa La w— Widow 

15 C W N SS3, 859 
See JumsdiCTiOy I 1 8 41 Calc 650 
See Madras Estates La yd Act 

I l R 42 Mad. 315 
See Mobtoaob— Eedsmtttov 

UC W H 1001 
Em Bsstitutio'i 3 Pat L . 3 367 


Em F.*ybyc* Sale. 

I L- 


E 37 Calc 559 


MESNE PROFITS— conW 

See Shall Cause Coubt 

14 0 W. N 2001 
See TBissrEB or Phopebty Act, 1SS2, 
s. 8 

* application to ascertain whether 

is aa egghc^toa la tzecutioa — 

Bee Liiitat ro;r Act. IPOS, Sc® J, Aa? 
182 . I L R 45 Bom 819 

■ claim for. by plaintiff from date ol 

d posit— 

See Tsaxsfee or PnapECTr Act (IV or 
1882), s 83 I L. R 39 Mad, 579 

decre- lor— 

See Execution or Decbke 

I L. K 48 AH 211 

Estimation of on proprietor's private 

land — 

See Crvn. Pbocedubs Code 1903, a 2 
6 Pat L J IBS 

Pandoalfl Lit# — 

B't Citil Peocedube Code, 190S, O XX, 
b 12 6 Fst L. J 54 

— right to past, transfer ol— 

Set TBATsrza or Froi-ehty Act (IV or 
JSS2) 8 6, cl. (e) 

J L 11 33 mi 308 


- nut lor ol a grove — 


See Proywcul Small Oacsb Co ultra 
Act (IX or 1837) Sen JI AaT 31 
I L. It 49 AH. 142 
- whether a decree for mesne profit* 


and costs in a redemption Ij a i 
creo — 

See Civil Pu or, turns Code. 1908 O 
XX7 b S3 4 Fat U J 3 38 

- CicS Courts Act (XII 


of 1SS7) m IS 19, 21 — Cunl Procedure Cods (4d 
XIV of IAS*), « 211, 212 Sll—JunsdKtvm— 
Mesne profits antecedent to ike tml, decree for, %] 
tan be executed to an amount which la ten untk Iks 
value of the land would exceed junsdvjum of Court 
panning deertt — Mesne profits pendente hie, ex 
ceding the pecuniary jurisdiction of the Court 
mating the dares — forms of application for re 
eo eery Where a plaintiff instituted his suit for 
possession of property and mosne profts in tho 
Court of ft Jfurssif and valued it eo as to hnn g it 
within the jurisdiction of the Mims it and the suit 
was decreed — Held, that he could no# recover 
nosue profits accruing before tho institotion of 
tho auit to the extent of more than the difference 
between the maximum pocruuaiy JunsdrcifcW Ol 
the Mansif and the value of the land aa stated in 
the plaint. Octap Singh V Indra Kumar, 9 C U 
J 357 * 0.13 C IV N 433, followed, Sudarekam 
r Simpers had, 7 Ind Cat 785 not followed 
In thla respect mesne profile antecedent to the 
Institution of the suit and mesne profits pendents 
lilt in respect of which the cause of action had 
not Arisen at the date of the amt and which could 
not at that date be approximately valued aland 
on ■ different footing Bed, further, that the 
value of the mesne profits pendente hie claimed in 
the application for execution of the decree betas 
fn excess of the pecuniary jurisdiction ol ft Jloneir, 
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1IESNE PROFITS — canid 

■chased by the p utmdrrr Oao of the three brothers* 
D, brought a suit and obtained a decree for the 
recovery of possession of tho dttfpitm and mesno 
profits After Ct death his widow got herseif 
substituted m his place and in execution of the 
decree took possession of the property and sub*c 
quentlv a deed was executed between herself 
and tho two other brothers P and R in terms 
that tho property belonged to tho tbreo brothers 
and the as tho widow of the eldest was entitled 
to two annas and the remaining 14 annas were 
divided between her and tho two brothers in 
-equal shares as also the means profits. The dir 
putm was thereafter sold in execution of a money 
decree and ultimately passed into the hands of 
■one A On 21st Slay 1901 tho two brothers P 
.and R by a conveyance assigned their share of 
tho cods and mesno profit* under the decrco ob 
tamed by D to 21, a tenamufar of A and on the 
)0th Juno 1907 D ■ widow by another conveyance 
assigned her share of the mesno profits and costa 
to A On 22nd February 1009 A applied for 
execution of the decree and tho application was 
admitted by tho Subordinate Judge, but under 
orders of the District Judge m appeal the nppli 
cation was returned for amendment on 4th March 
1911 and amended on the same day On appeal 
the High Court directed that this apphcation 
•presented by A should he treated as an appbca 
tion under O XX r 12 and remandod tho case 
whereupon the amended application was placed 
on tho record to bo dealt with under O XX r 12 
•and A was substituted on the record in placo of 
tho original plaintiff. Held that the application 
should he treated as having been made on the 
dale on which it was originally presented and 
that dato being within 3 years of tho dates of tho 
conveyances assigning mesno profits and costs to 
J, tho application was not barred even if Art 181 
of the Limitation Act was applicable That oven 
if tlv* am ica'ion was consul-red as having b-cn 
mado on the dste on which_ it was amended, 
■tho nght of tho assignee to »PP y for substitution 
in a pending suit is a right which accrues from day 
to day and i* therefore not barred by limitation 
That an application in a ponding 'uitfor ascer 
tamment of mesne profits U not barred by the 
three years rule of limitation contained in Art 181 
corresponding to Art. 178 of the old Limitation 
Act Tho law has not bom changed by the new 
1 imitation Act or the new Code of Civil Procedure 
C eloJ W To. R*d*« K.sfan, I V. R 10 
Cole. W, followed Held (as to tho contention 
that A could not be substituted when his two 
assignees P and R were not parties to tho in t), 
-that tho property being the joint property of tho 
threo brother! and the suit having been brought 
bv D as the eldest member of the family, ho might 
•bi taken to have represented tho other two brothers 
also. That even if P and R were considered a* 
assignee* from P* widow, tho pun turn was. that 
A seas an assignee from D a widow who was * 
vastY to tho suit with respect to one-third of tho 
property, and an assignee from J* and R wh» j? 
timer turn were aamgnrca from D * widow with 
respect to two-lb ad*, mi O XX, r 10, »« 
npllieablo to an app-ica ion mad* by a person 
who has not Obtained an alignment directiv 
from a party to the Salt but who has obtalaed 
an Msmomaut it iri vat! roly from a party to tho 
•Oil. Thst » right to .« for damages cannot 
iw> transferred, but in th* jKcs-at c»» the eUta 


MESNE PROFITS— eon « 
for mesno profits had already merged m a judg 
ment before the alignment and the right tinder 
the judgment svis assignab'o although the origi 
nal cause of action was not There is nothing in 
law to prevent a tenant dor from applying to the 
Court for ascertainment of mesno profit A 
stranger cannot take exception to an. assignment 
on the ground of inadequacy of consideration, 
that being a matter between tho assignor and 

assignee BSayuvil Daytil T -Dcii Da/al, I L R. 

35 Calc 420 » c J2 C IF N 3U3 . relied on. 
Prasajiso Kuuab Paxja r Ashoto«k R\y 
(1913) 18 C W, N 450 

7 _______ — — A pi I cation for 

ascertainment of— estimated claim father than 

court’s pecuniary juried chon — order refuting apfii 
calm, appeal from Where the question of a 
courts jurisdiction is concerned it u tho plaint 
alone which should be considered Where the 
holder of a decree for possession of certain pro- 
reerty with costs and mrene-profits (which had 
not been claimed m tho plant) applied for asocr 
tamment of the mesne profit* 
amount duo therefore at R* 1 149-1-, held, that 
the court had jurisdiction to entertain the appU 
cation although it* pecuniary jurisdiction was 
limited to Its. 1 000 An application for the as 
certamment of mesne profits is an application for 
an order m the suit and is not an application tor 
the execution of a decree and, therefore, no appeal 
lies from an order returning such an application 

for presentation to tho proper Court. O Vti, 

r 10 of the Codo of Civil Procedure, 1008, «PP‘“* 
only to the paper on which a suit Is militated 
and not to an application made m the course of 
a ,„,t Therefore an application for ^certain- 

Lra. onio~ , M.mu OT4 

- Date of decree— 


v? -R& 

7th March. 1913, dismissed *n »PP<«« * 

decree of the High Court affirming a decree of 

tho court of first instance, dated the -'Wh hovcm 

ber, 1903, under which tho plaintiffs wero awarded 

mesno profiu * from tho date of the d-erro to 

the date of recovery of possession and some 

of tho plaint ffs obtained delivery of 

on the 29th May. 1014 »nd others on tho lfth 

January. 1916 ArW that the decree to be executed 

was thS decree of the Privy Council ' 

the decree of the first court and that, in effort. 

the Privy Connell deem* awarded the rW'ff* 

mesne profit* from the SSth November. 19 IS, ®P 

To the date of delivery of 

effcct would be given to lho droreo erithemt ^ 

s p s “ SssL l 

refund of court few paid on an •rr 0 *' 

T rre’Jmmary dwree cannot be ^rented under 
a. J3 of the Court-foes Act, 1879 NrtDSCTM* 

s »"“' L , n5 


piucr— »*»* of i 


— Cli n aj% art tru 

* ««< rt*p**j Where 
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HESSE PROFITS— co«M- 
mesne profit* are claimed lrcm a trespasser the 
costs ol cultivation and reaping ahould bo allowed. 

BatDEO Bit r Ran Ekbu. Siscr 


10. - 


totyj* future w«« J *>P* rtoiawH* nUt~ 
JJtrree tied nfvmnj to juture jvofle — Eehef matt 
be dee m/d to hart been refused- — Separate mil for 
future prvfits-Ciril Pro eedun Code (Art F of 
ISOS), e 11. Erjl F In a salt for partition, a 
clam was made for poesesniAn, past mesne profits 
and future profits The decree which granted 
partition made no rtlcrenco to future profit* 
although fast profits were awarded. The plain- 
UfT having filed a separate suit to reeorcr future 
profits for three Tears, Udd, that the plaintiff 
haring claimed future mesne profits and the 
Covet hiring in its decree said nothing with 
regard to the future profits, the claim in respect 
of the same must bo taken to hare been refused 
and a separate suit for that relief was not mam 
talnablo under Exph t to i 11, Gnl Procedure 
Code. 1903. Dofuisieemi Ayy or r Subranureiia 
A mar 0317) 41 Had. ISS and JlvUamiW /.to, 
fits* r Jf.VimmaJ Rurtan Alt h to. (19/8). 
40 AIL 2 VI, not follow od. AnuuM Bexucaa e 
Pantsoiua Uiuai, (1323) 

1 I> B M Bom 954 

MIIAIUU VATAN. 

Set ilEunorraBT Omen Act (Bom Act 
III or 1874 aa aKirpen »r Bom An 
III or 1010). re 23, 30. 03 arc M. 

L L. R. 41 Bom- 23 

MI ADI SARBABAKARI TENURE. 

See 0«B«a TesascT Act. 1913, a 3. 

4 Fat L. J. 387 

W0H.4T1O.Y. 

fie* Urine Law— Joist Faxn.T 

L L. E. 40 Cale. 407 

Set Siccimiot L. R 43 I A 35 
MILITARY OFFICER 
hi the Indian Staff Ccrpe— 

See Cmt I'nocroras Cook (Act V or 
1909) s 6*1, cu 2 (ip 

X. L R. 38 Bom. CS7 
ZONES AND MINERALS. 

See L»«dlo»d am Tmir. — Hu e.., 

*w ree . , LLB 57 Cale 721 

U. R 59 Cafe. ESff 

See l Jett . 1 Pat L 3. 441 

L. L. R. 44 Cals fcl 

See JlceLiQ Ltsst 


HINES AND HINERAIN— contd. 

Olher rimes, from issfrole trcrlniij as if from eirfii J 
or changing tie ttieiacas of supporting pffbr*— 
Sett, tf to /oil '/ premature u respect of erne of 
several reliefs — Injunction, circumstances just Jye teg 
Me front of — Ertack tf contract between lessor an 4 
leasee — Lessee if bound to lean barrier of coal to 
prevent commurtealio » v.tk adjoining mine— In. 
etreke, right qf— Leaser, if can be deprived of right 
of tnafruie swbsj vittovl express provision in 
lease — Frenmj4wn of Tight is favour cf lessee — 
Subsidence, eunrr’t r>fU of support ogomet — Cir- 
cvrrstanees under which Court should protect such 
ngZf by injunction Alter the death of the lessee 
of a coal mine h-s sons transferred their interest 
in the mine to a person who had mines m the 
immediate vicinity The plaintiff lessor Surd for • 
perpetual injunction to restrain the purchaser, 
(i) from connecting the disputed mine with the 
adjacent mines, (») from raising the coal from 
the disputed mine through the pits of his mines, 
(ui) from ever cutting off or changing or diminish- 
ing the thickness of tho pillars of coal In the dis- 
puted nunc The Subordinate Judge granted an 
injunction on tho first two grounds and refused 
an injunction on the third ground. It appeared 
that under the (cam the lessee was entitled to* 
remove all the coal of the demised mine, hot he 
undertook to manage the work according to the 
prevailing practice with special care and expert- 
nee* It waa not suggested that the defendant 
had acted ui breach of this covenant. The plain 
tiff alleged that the transfer had been made with 
a new to enable the purchaser to injure the plain, 
tiff by au improper working ol the mine , he further 
asserted that Ihcro waa a cone piracy amongst 
the defendants who had threatened to cause 
him Ions. The defendant denied the truth of these 
allegations. Held, that It is well settled that a 
man who seeks the md of (lie Court by an injunc- 
tion must show that the act complained ot is in 
/set a violation of fils right or It at least an act 
which if earned into effect wall necessarily result 
in a violation ol the right. Tho mere prospect 
or apprehension of injury or tho more belief that 
the act complained ol may or will be done is not 
auCiciint That as the defendant claimed a right 
to take away the entire coal, the Court waa com- 
petent to grant an injunction if it was established 
that what tho drfcnilant asserted he bad a nght 
to do would conatitute a breach of contract be. 
twmi the Jeesor and leasiw. That as regards tha 
medo cf removal of the coal, the plaint.fl failed 
to prove that ho had any ground for an Injunc- 
tion m this respect, but the suit could not eon re- 
qucntly be deemed premature in reapect of all 
the reliefs rimmed. though tho objection mfgh* 
held good with regard to ono ol them. That tho 
principle (hat a lewaw who remove# a barrier be- 
tween the demised and an adjoining nun* U gudlr 


- Incoma from ten: and Royalties of 
w Jvrtma Tai try. J«1A * A 

8 Pat. L. 2. «2 

- right i of iran'ee to — 

!• Gaaar . I L. R. 44 Cata. SS3 

"* . Coal •>.**. awl-. 


the present i 


have a barrier of coal mi rely to pro. 


vent communication with a ijot 
injunction granted by tha Court renew rrstra n- 
Ing the defendant from breaking through tliw 
existing farrier of coal could not be supported. 
That the right of inn itike Is the right of conveying 
minerals leased to the surface through a pit or 
shaft in tha adjo mng mine j It la tbs con Verne right 
to that ot ouunrok* which Is the right of convej- 
lag minerals from an adjoining mine to the *ur 
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MINES AND MINERALS — could 

face through a pit or shaft m the mine leased and 
ft lessee is primd facie entitled to work by instroke 
bat not by outstroko, and if the lessor desires to 
deprive the lessee o£ ins nght of icstroke working 
ho roust do so by clear and unambiguous provision 
That in the present cose the original lessee had 
no other land in the neighbourhood and could 
work the mine only through pits sunk therein 
and the original parties to the lease did not con 
template the contingency which happened and 
did not provide for it tn the contract There 
would coiMopueotly be a presumption of right 
In the lessee to work m the most advantageous 
way subject to his not committing a fraud on 
the lessor and no fraud on the part o£ the lessee 
having been proved, the injunction to rostra n 
the defendant from working the mine by instroko 
could not be sustained. That jmrmX fact the 
owner of tbo Surface has & right of support and 
the lessee is not cntitlod to work the mure so as 
to cause a subsidence Th-s right to support will 
be protected by an injunction if the Court is satis 
Cod that injury la imminent and certain to result 
from the defendants acts. The Court will also 
interfere by injunction when tbo defendant claims 
the right to do acts which must inevitably cause 
a subsidence But in the present case there were 
no material to show that the plaintiff had tho 
right to tho surface and till such right was estah 
fished, be coold hero no right to claim protec- 
tion against subsidence of tho surface Even 
assuming that tho plaintiff had right in the sur 
face, there was no endenco to show that the 
pillars need be maintained in tho present sire 
and, number to prevent subsidence and in new 
of the statutory rules for the working o£ mines 
it was extremely improbable that tho defendant 
could alter tho pillar* in such » way aa to endanger 
tbo surface, and the injunction in this respect 
was rightly refused. lUmia Aoabwalla v 
llBAJiMOHin Srron (1014) . 19 C W N 887 

— - Lessee for y'eers 

or for l fc — Lessee in pcr/ir/sify — I Met, turn of 
forties — Lcsdlorcf t njttj K is well settled in 
England that a tenant for Ido or for year* ha* 
no right to work unopened mine*. Cftj7 r Row 
land, 2 Lq ISO, and Campbell v IFanfhnc 3 Ap 
Con. CD, relerrvd to. Gordon Stuart A Co v 
Titai(«« Seoto* Lovnrtt (156/) If P 3~0, not 
followed. ■I'nm’a Makemvd Ituktyar Ska A r 
ptnti DKeyamsmi, 2 C L J 20 and Ti/uruot 
jluterji r token, 1 L. It 33 talc. 203 referred 
to There Is no difference in principle between 
a lessee f°r years and a lessee in perpetuity, when 
nothing: 1* known or ran be inferred about the 
intention* of the parlies at the lima of the Incep- 
tion of the leave. The landlord continues to hare 
a rereroiou in mines discovered after tho incep- 
tion of tho lease Rally X>«1 Jlnr Harms, Km* 
Da***, l C.R ti tale it<J re'emd to. AUaram 
(Jwinm r SSyama t Koran Sand*, 1 L~ P 30 
Calx 1093, XaLowfsi. So»rt Jionrr r Ihmmul 
esWuw, i L B. I Calc SOI U F 3 1 A 92. 
referred to. Jiiwt lUjon CAaad J i» v Tom 
Ram n 0hu>, tLR.3S Cole bit not fstiowed- 
gtUi* tiers* \»"Ji v Xihren (renmi, X L. 
R. 3J Coir Sit, *»1 Msjh Jsti PatnLy r pojbemar 
Tknier X L. It 31 tale Jif distinguished. 
£rcno**t>k Dear, r Darya Prasad fr aji. l L. li- 
st Cat T4J not fnflowwl and belli to be iwactl 

ea-y overruled by l lor* bnrnyan b ngh Vro T 


MINES AND MINERALS— emi/d 
Enrons CSobo-ortr, 1 L It. 31 Cede 723 , 1* It 
37 I A 136 Jron P ma An Sisoa v Licmrcu 
Coal Compast (1911) I LB 38 Calc 845 
— ■- ■■ ■■ ■ Jloghah BraK 

mottar — Grant. Moghali Brahmottar grant of a 
maura does not pass the minerals under it to 
the grantee Ban i\ am jan Singh Deo v Nrirara 
Chalrararti, I L. R 37 Calc. 723, a ndjyoli Prasad 
Singh v ice hi pur Coal Co I L It 3S Calc SIS, 
followed. Sonet Kootr y Ihmmut BaAadir, 
I L. It 1 Calc. 331, distinguished. Kuifj* 
Be amt Seal r Duega V basau Strait (191-1) 

I L. R 42 Calc 348 
■ - — i Jimmy Rights— 

Brakmoitar grant of muuta of entire niair-n before 
Permanent Settlement, effect of, tn relation to mm ng 
rights The effect of a grant of a rent free 
brahmottar of tho wholo of a mairea roado Le'ore 
or after tho Permanent Settlement is not to transfer 
any mining right* Jyoli Prasad Smgh v Lncki/ar 
Coal Co ISC if -V 2 il s c. I L. R SS Calc. 
IIS, and Eanja Ctkary Seal v Raja Durga rrosad 
^Smg/t, 19 C »' A 203 robed on. Uori borax* 
Smgk Deo r Snrom Ckalrararti L. R 37 I A 
136 s. e. 1 LB 37 Calf 723. It C W A 715. 
followed. Nowaqhcb Coal Co. Ld t basin 
Bhusak JIat (MU) , . 19 C. W N 375 

, — - — . — Zammiar, grant 

of rent fret debottar ly — Grantee tf entitled to under 
ground rights Nhoro a earn ndar grants a tenure 
in lands wilhin his tammdan and it does not 
clearly appear by the terms of tho grant that a 
right to the minerals m included, tb* minerals 
do not pais to tho grantee. The principle applies 
to a rent-free tenure Ukihgkatu Pot Makwabi 
v Raja Doha Ibasad beau (1910) 

83 a W N 014 

_ - , ■— - — Grant ly satnmJar 

of part tf eammdan land — Least in perpetuity— 
In absence tf evidence that tamindar erprtsily 
granted right to d g coal no tuck nght posers by graft. 
Where a ramindar grants a tenure ot lands with n 
his uuDindsri and it doe* not dearly appear by 
the term* o£ the gTant that a nght to the minerals 
beneath the soil is included, the minerals do not 
pass to the grantee Hart A drain Smgk r bnram 
tkalrararD, 1 L It 37 talc. 7 23. L. It 37 I A 
ISC, Durgo PtoeoJ Smgh r lirajanatk Lost, l L, 
It. 33 Calc. 656 . L. It 31 1 A 133, and Shark 
Bis son Ultra r Joycti Prasad bmjk Dro, 1 L. 
JL U Cole. 5S5 , L. K. tt 1 A 16, followed. This 
principle applies as well m to rent free grants as 
to grants ol tenure at flsed rents. A grant by 
the Rajah oi Jbena of rent free leohrvttar land 
part of th-» PsJ property of uhih the terms 
were * You should enjoy It comfort al ly by 
caltlraling and gelling the samo <m tlvatrel l y 
Otlxr* h nets this J<«e Is granted to you" >n 
held net to jam the underground m nerals to 
the grsntce 1 Uqhc»*tk Roy lh«*‘it * 
IrtTKU 1 basuao “iryon (191«) 

J. Z. H. 47 Calc W 
- Minerals nglt to 

— Snr'as rrgVf and frisoil mineral rights — 1‘-*~ 
t.ncium Ida's* tt-|iyl<Zjees and l-nosls tf fetch It 
land *n Rng’ md~ conrtnrt^n tf Ike Urine " Rtt- 
tnct.om ansi tw/J ("U If M (As nvaM of IA* 
pcv^“ m Him) least— Is m I olstm—AitrTfe pen 
tcttinn, iUn* ihe tniceni r »ht» w«r* never in 
(oc a eajhitK--a ol the partis* when the lew- was 
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MINES AND MINERALS— ftwfel 


MINES AND MINERALS— eoseM. 


to tho defendants, as permanent tenure holders 
of the surface rights of the Stouzah and held, that 
at the timo of tho grant there must bo presumed to 
have been a Severance of the surface rights from 
tho property in the sob soil. The surfaco rights, 
with their incidents, became vested in the defen- 
dants as ton ore holders, and the mine* and nansrafs 
in tho Rajah, as tho owner of tho property, as if 
there had boon a reservation in his favour Held, 
further, that by reason of this presumption and 
by reason of tno severance of the tenement and 
the reservation deemed to havo arisen in favour 
of the Rajah the latter had. as incidental to his 
right of property and ownership in tho mines, 
the right by amplication of law to enter upon tho 
tenuro-holdcr’s land for all reasonable and ncoes 
Barv purposes to enable him to work the mores 
and exercise his mineral rights A transferee of 
the Rajah s right to tho mines and minerals would 
have the same right to enter the tenure holder’s 
land as tho Rajah himself had. NawAOar Coal 
Co , Ltd t> IIehabi Rall Tbiguvait 

1 Pat L 3 275 

. .... - M ineral} — Patnl 

lease, whether convey* underground rights — “Adha 
Urdha Hak Uaknk,’’ meaning o/, in o lease — loin 
rent— -ignorance at (xirtics to convcyitnct as to value 
of sulsotl rights, effect c/ In the absence of express 
words conveying tho undciground rights, a palm 
lease does not entitlo the patnular to work tho 
minerals The words “ adha urdha " followed by 
tho words "Ant AoI«i ” m a lease convey the 
underground rights When sub sod rights ato 
expressly transferred by the terms of • deed tho 
fact that the rent is low, or that tho parties were 
not aware, at the time of the execution of tho 
<Jeed, that there were valuable minerals under 
the soil, does not render the lease invalid IUm 
Lao Kavtkaj v Raja Maharaja Kitiiar Satya 
I stttAjrjAN Chakravabty . 5 Fat. L. 3. 563 

' • . . grant o/ surface, 

effect of — Adverse possession, acquisition of title 
to minerals by — constructive possession — Limitation 
Act (IX o} ISOS) Art 120— - Bengal Regulation I 
ot 1103, Art 8 (3 ) — Bengal Regulation XIX 0 / 
1703, el 2(1) A grant, by a zamindar, of a tenure 
in lands within his zamindan does not pass the 
minerals unless it appears clearly from the terms 
of the grant that the minerals were included in 
tho grant The aero fact that such a grantee 
has given leases which purport to give a right to 
tho soil and the sab soil ot his tenure, and that 
minerals havo been worked by the lessees, will 
not convey a title by adverse possession on the 
grantee as against the eamindar from whom ho 
acquired his grant Although possession of a 
part of a certain property ia_constructive posses 
eion of the whole if the whole is otherwise ts cent 
this constructive possession is an incident of 
ownership and results from title Tbo doctrino 
of construct! re possession is not applicable to 
a case where the occupant defends himself on tha 
ground of Ins possession only without proving 
any title A wrong doer’a rights by adverse 
possession must he confined to land of which he 
is in actual possession and this principle applies 
equally to mines Where an. owner of land sella 
it reserving to hiaivlf tho mineral he retains 
possession of tha minerals In the same way as 
if he had not Sold the surface Mere non user 
is not an abandonment of possession, and, conse- 


quently, no matter how long mines remain tin- 
worked by the owner his right is not barred eo 
long as they are not worked by some one else 
There are cases in which a title by adverse posses- 
sion can be made out in respect to minerals but 
it does not follow that by working a part of the 
minerals or Opening ap particular quarries posses- 
sion over a continuous field of minerals or quarries 
of which the portion worked forms a port can bo 
acquired A Jresb course of action for a declara- 
tion that the mineral rights in certain land are 
vested in the plaintiff arises whenever any parti- 
cular portion of the minerals is removed The 
mero fact that no rent is reserved in a palta docs 
not neocssanly imply that by it a revenue free 
estate was granted. Direct payment of cess on 
account of rent free lands Is not conclusive that 
those rent free lands constitute a separate estate. 
Kumar Pbasiatiia Nath Malm t> A J Mra 
5 Pat. L J. 273 

MINING LEASE. 

See Landlopd and Tenant. 

I. L R. 41 Calc. 493 
L L. R. 46 Care. 552 
L. R. 45 I. A. 275 
Nee Mines and Minerals 


— Parcels— Arta stated 

uithin specified Boundaries — Alleged Deficiency — 
Abatement of Rent The appellant was lessor, 
and the respondents leasee* under a mining lease, 
tho terms of which were contained in a kahnliyat 
granting the rights of cutting, rawing and selling 
coal beneath ‘ 400 bighaa of land, described in 
the schedule below, in Mauza Dobari , " tho 
schedule specified boundaries and added “right 
in the coal underneath the 400 biehaa of land 
within these boundaries." In a suit to recover 
arrears of rent the respondent? alleged that thev 
were in possession of less than 400 bighas and 
claimed to be entitled to an abatement of rent- 
Held, (i) that the construction of tho kobubyat 
as to the land included m tbe lease could not be 
Tailed by evidence of the negotiations which led 
to the contract or by evidence that there were 
not 400 bighas within the specified boundaries { 
(li) further, that the respondents had failed to 
prove what was the area in fact contained within 
the boundaries or that of which they had been 
given possession. Dcrga Prasad Sevan v 
Rajendba Nabayaw Baochi (1913) 

I. L R. 41 Calc. 493 
L R 40 l A. 823 

■ -■ ■ - Construction — Rule of 

construction — issue raised «n the pleadings hit 
neither ot the hearing nor »» appeal, not allowed to 
be raised before the Privy Council Jn construing 
the terms of a deed, the question is not what tbe 
parties may hare intended but what i* the meaning 
of tho words which they used. Where a grsntee 
of underground and coal mining rights ID a village 
which at the date of the grant had railway com- 
munication only by the East India Company, 
stipulated to pay royalty at a certain rate on all 
coals despatched by the said railway line, but in 
view of the contemplated construction of another 
hoe by Che Bengal Nagpur Railway Company, 
agreed that if by reason of such construction the 
freight of coal were reduced by two annas or more 
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KlftlKQ LEASE— to»(A 

pr ton then on nil eoaU despatched in tho 
aforesaid manner royeltira it a certain llgher 
rata were to be pall It ill th»l the words r* 

(erred to all coala deapatche 1 |v rail at the 
radaeed rate* e l her by the Fa»l fid a Com( any 
or the lSenfrsl Nagpur P.alway Company An 
inner* sol ID the paid nge lot not at lha haanoa; 
in tho otig nal Court or on appeal in the 11 gb 
Court »'*« not allow* 1 to l-r raised in the Frlry 
Couoeil Ummiu Cunu Nason e Drroa 
pBOsan Sira (1)17) 11 C S » 707 

■■ CoiwirKtiiow — l cnrtr to 
luiet la turrrmJtr on <ir motiMi not>r< and yty 
meat of all duet to d<ile — Ne/ic. y.r<n — btw $ 
rejneit that /omtol turrrnJir t r ezrcuUd and d>l i. 
vert l and piymral made (Arrcu-ilA — larrtmdit 
exrcufrf and dJtttnd tabnipieni to trp ry of nal re 
— Luior I / may dimand royalty and real eahee 
fuftl to trpiry o/ « «..« — I'r'nn jit and ajent — 
Ajint m authority Where a leans by ita tenne 
permitted surrender by the Irenes on girioj six 
inanlha notice presided that all renta and royal, 
tlea due op to the date of the *»plry of tl e notice 
wire paid on that date and that onleaa thla was 
dono the not -« woul l liecome nefleetual an 1 the 
■urrcn lor meffmtne HtU that a letter written 
by the agent of the letu r upon rearlpt of aocb o 'ire 
request ng tliat the a rrrnder ahould taVe place 
by eiecut on of a deoJ in lerma a| prored by tha 
‘ • had the eflert of trandorr ng the payment 


of tho amount to the date when tie eurrenOcr 
would be ext* ited and V. »*red rrm though 
thla date ahoulj l* subsequent to the date of tha 
exploit on ol the in tire tha tarn n !er taking 
effect from the date when the not ce expired when 
orcr it woa erecutej lleU aUo that the lessor a 
agent although le h»d no power ffnally to fir 
or rary the term! upon wh h the terser a land 
wal to be lealt with ha 1 authority wlen once 
the not ce was hanJrd orer to I im to piee the 
lea.po express d reetien to make the payment 
at the t me o| the del Tfrr ol thr exeeuted deed 
of anrTCnder Sry* rmsnin Spiob r The Tara 
Inn* awd hrxet. Co Ln (lfl|g) 

23 C W N 488 

MTKDiO IUQUTS 

Sin Jcmaotcrtoy 4 Tat L. I 154 


HIROR-eorK 

Sit Cint FiuK-edcse Cod* IOC'S— 
*48 I L F 36 Tom «S 
LL.B 37 All. 633 
t 131 0 IT.* Ill I* E 39 AU 8 
O 1\ * » 0 XXXII « 3 _ 
L t B 37 All 179 
O XUI * S I LR «re«L767 

0 3 °“" ‘lunnmm 

t u R <3 Eota as 
fire Cour set I t R 39 Eotn S31 


St* Cornier l L R 37 Xa4. !S0 


i tl Cl CJ 70) l. R 1! AO fi 
t L. B- <0 AU. 53» 
68 I L. P. 32 AIL 335 

C Tat L. J 627 
217 L L R C All 815 


:r ARarreartoy 


25 C W H 710 


1 L R 44 Calo t 
L L. R. 35 Boo. 153 


fire GCiRDIA* 

Sit QcaiDia* ID 14TIM 
fire GrawnuKS axo R»»» Ac* (TUI 
or i*m 

fire 11m t>l Uw-AttMAT»y 


fir. IltwDtJ Law— J oist Fawn.tr 

1 LR 37 Bom 340 
1 L. R 33 AIL 158 
t rat L J 308 813 
1 LR « Calc 276 
Sr. ITisdv Law- — Silt or- 

1 L E 38 Eom 602 

2 lat L. J 212. 100 


Sit CmtPBOCiDrSE Code 1833— 

ss 13. 662 I L. It 38 Bom S3 
a 413 I LR H Bom 202 


t I l R 63 Calo 1157 


. LwiraTKU* AcT 1977 8 S Sett II— 
Asts. 91 aw» 141 J LB 33 AU. 39Z 
Art 1 9 ExrL. I 

L L R. 31 Eom 6~2 

•t Lrarrariot. Act IM) 8 — 


L L, R 35 Eom. 322 
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s 7 Sen I Art 44 

I L R SSBOm 84 
Sea 1 Abt 44LL R 42 Bom 626 
I L S 41 Bex 7 42 
Sea J Abt 91 1 L R 42 Bom 638 
See Mahomed** Law— Auesatioh 

7 £ P S3 Bom 217 
See Mahomed** Law — Mae«Te.asce 

H R 37 Bom 71 
See Mahomed ah Law — Mabbuqe 

1 L. R 42 Calc 251 
I L R. 45 Calc. £78 
See Mahomed*.* Law—' Mdjob. 

See Maiiomedah Law— Wake 

I L. R 39 All 288 
See HoBTaiOE by ui hob 

I L R 38 Mad 1071 
See Tartnywiiip I L. R 40 All 448 
See Practice I L E 35 tea 230 
See Promissory Rote by Guardiar of 
Misor I L R 39 Mad. 015 

See Railways Act (IX or IS0OJ as 
120 (a) 130 I L R 43 Bom. 8S3 
See Soucttor s Liem for Co6ts 

I £ R 43 Calf 6'6 
See Specific pEsroasiARCE. 

1 1 R 39 Calc 232 
See 8FCCESSIO* Cestzticate Act a 9 
I Lit 26 Mad 214 
See Trassm® of Property Act 188*— 
ss 6 6 7 ard 1*7 

1 L P 38 All 62 
s So r 1 E 34 Bern 254 
See U P Laud Reyes cb Act (HI o» 
1901) 83 111 112 and 233 (1) 

I L R 35 All 126 

a decree lor land and mesne profils 

in favour of— 

Set Cutl Procedure Code (Act Xl\ 
of 188*) s 230 

I L. R 37 Mad 186 

■ application by — 

See Cmn Procedure Code (Act % or 
1909) s 144 I L R 41 fiom 625 
* application lor guardianship ol pro- 


Executing after majority la pay- 
ment of ones made daring minority — 

See His du Law — Joint Family 

J IE Slab 233 

■ land payable to ii payable to 

guardian— 

See Tbcstee I LR S8 JXad 71 

interest of— 

See Executor L L. R 45 Cale £38" 


- non representation of — 


See Atteal to Privy Council. 

I L R 40 Calc 635 
See Mortgage L l R 4? Calc 924 

parties to arbitration — 

See Cjyjl Procedure Code (Act 1 os- 
1908) O XXXI 1 n 7 

I L. It 39 Mad. S53 

representative of— 

See Limitatio* Act (IX Or 1109) 8* 

3 asd 7 Sen 1 Art 142 

I L R 40 Bom 564 

represented as major— 

See Specific Beliet Act 16 ~ s. 41 

I L R 44 Bom 175 

right of to impugn sale— 

See Mortgage I L R 87 Calc SO* 

right to Quest on — 

See Limitation Act (I\ op 1908) s r r 
Sen I Art 1*5 

I L R SO Mad. 5~0 

suit by— 

See (rra Pcocedcrl Code (Act XII 
or 18S ) 3 40* 

I £ it 36 Ms d 295 

suit for partition on behalf ol — 

See Hindu Law— Partition 

I L R 41 Mad. 442 

Void contract— 

See Contract I L. T 45 Bom. 225 
Bun by to set aside compromise — 


• Bound by decree against him tl 


anthonty cf— 

See Mortgage 1 L R 40 Calc 343 

capacity of. to be transferee — 

See Contract Act (IX of 187 ) ss 10 
ard II I L. R 33 All 657 

compromise on behalf of — 

See C tvm Procedure Code (Act XIV 
OF 168*) e 46 

U E S3 Mad 409 
contract by to purchase imnm 


duly represented by guardian — 

Stt Ciyu. Procedure Code 188* s 4 6 
I L. E 1 Lab 27 

Obtaining possession o! a minor girl 

for purposes of prostitution— 

See Petal Code s 3 3 

I L R 45 Bom 529 

— Decree w favour ol minor — Com- 

promise ol the decree with minor s mother— 
See Decs rah AasicCLTumsTa Reuxp 
Act 1879 9 71 

I L B 45 Bom 1125 


able prope-ty— 

See Specific "Peitoewance 

I L. U 39 Cale 1 
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cedars Code, 1882 tl at no bond fide application 
had ever been made under a 45 0 to l avo a guar 
dian ad litem appointed by tho Court and that 
the leave fit the Court had not been obtamel 
to enter into the compromise on tho appellants’ 
behalf as v,ev necessary under e 402 Hell 
that tho appellants were entitled to tho declare 
tion they sought II P had their Lordships 
found, been introduced into the suite of 1809 by 
the respondent as tho guardian or next friend of 
the appellants to advanco tlio interests of the 
respondent and to defeat the interests of the 
appellants, which conflicted with those of the 
respondent ho had throughout, acted under the 
directions and on behalf of tho respondent and 
in lna interest and contrary to the interests of 
tho appellants and the respondent had taken 
advantage of his position to the detriment of tl o 
appellants There was therefore no one to pro 
tect them, and they were unrepresented in the 
proceedings, which were therefore not binding on 
them. Manohar Lai v Jadunath Singh, I L It 
2S AU 585 L P 33 1 A 1 28. followed 8 42 
of tho Speci-Go Relief Act (I of 1877) which had 
been applied to the case by the majority of the 
Conrt of the Judicial Commissioner, was held not 
to bo applicable Sernble The question whe 
thcr on certain stated facte the relief which the 
appellants prayed for should be granted or re 
fused, waa a question of law wilbtn the meaning 
of a 93 of the Civil Procedure Code (Act V of 
1908) , and where, on a difference of opinion on 
that question between two Judges of the Court 
the caso was referred under that section to a 
thud Jodge, that was the only question lie had 
jurisdiction to consider end decide Pabtab 
Snson v Biumm Sraoa (1813) 

I L. R 35 Aff 487 

7 - — Ovarium ad litem 

refusing to act— 51 itaksJ ara father tf proper guardian 
in sail on mortgage of family property by I im— 
Hindu late, 5Dtalshara family — Debit eons 
habihl J for—Uortgaoe decree if bin ’* infant 
ton who is lot represented —Egvily of redemption 
if barred by such decree — Decree form of — 
^ract ee — Redemption decree for passed In a 
suit on a mortgage executed by a Mitakshara 
father the father was proposed as guardian ad 
litem cl ha infant son by the plaintiffs but he 
refused to accept Service of not cs on him aa 
such and entered appearance only on bis own 
behalf and not as guardian of his eon No fur 
ther step was taken by the pla ntiffs to lave a 
guardian a l litem appointed for the infant and 
tho suit was decreed Held that the infant waa 
not represented in the amt and tho decree was 
therefore not binding on him Il'olren v Circle 
Behan, L R 301 A 182 I L P 30 Calc 1021 
distinguished Ahiara;mal v Diem, I L R 32 
Calc 238 DOWN 201, referred to In a suit 
by the infant for a declaration that the decree 
waa fraudulent and not binding on him. It waa 
found that the mortgage was executed for legal 
necessity and that the fn/aut son was not bom 
at tho time of the mortgage H eld, that It would 
be unfair to drive the mortgagor to a fresb suit 
to enforce the mortgage against the Infant when 
the case had been decided on the merits and the 
mortgage found b ndmg on the infant But 
although the mortgage waa binding on the plaint 
iff he had, since hie bvrth. a share in the equity 
of redemption and his r ght to redeem could net 


MINOR — co n td 

be shut out by a mortgage decree in a gut to which 
he was not a party Although, therefore, thcro 
was no prayer to be allowed to redeem in tb » 
suit, decree for redemption was passed BaL 
•KJOSEV LAL t ClIOWDHEJtY TAFESDTt plKGIt 

( 191l > 37 C W N S19 

* Decree against — Effect of, if 

twa — 51 in or sued as major and unrepresented ly 
guardian ad litem if party to a suit A decree 
against a person who is neither a party nor is 
properly represented on tho record is a nullity 
and might be disregarded without any proceed 
fug to set it aside Kharafmal v Diam, 0 C II 
A 201 l L B 32 Calc 29G, referred to Where 
a suit for rent was brought and an ez parte decree 
passed against a person who, though sued as a 
major, was found to have been a ninor at that 
time and remained Unrepresented by a guardian 
ad litem Held, that the minor was not a party 
to the suit and tho decree passed against him 
was nullity Rathidunnessa v I email Khan 
13 C It N 11S2 A arsmg v Jail 15 C L J 
3, followed, Italian v Banke Behary 7 C I! 

A 771 l L It 30 Calc 1021, dintmguished 
licit also that the ignorance of the | lamtiff 8« 
to tho minority of the defendant did not affect 
the rights of tho minor Pito-xa Chandra Kuj. 
wau r Iizjov Chard Maitatar (1913) 

17 C W N 549 

9 Guardian— Custody— Flainl in 

District Court — Transfer to lit oh Court — Jura 
diction— Letter! Patent, 1865, ele 13 and 20 — 
Guardian and Ward* Act ( Mil of 1890) 
u 9 10 and 52 The first respondent instituted 
a amt against the appellant in a District Court 
by a plaint claiming a declaration that ho wsa 
entitled to tho guardianship and custody of his 
two minor sons (tbo added respondents) and for 
an order that they should bo handed OTer to him 
Tbo suit having been transferred to tho High 
Court undor t) e Letters Patent, 18C6 a 13 that 
Court declared that tho nunora should bo ward* 
of the Court that the first respondent was guar 
dian of tlieir persons and ordered tho Appellant 
to hand them over to him Tho minors were in 
England both when the suit wsa instituted and 
when tho order was made they were not made 
parties to the proceedings nor weie they represented 
before tho Court Held (i) that the District 
Court had no jurisdiction sicco the minors were 
not ordinarily resident in the d strict as reqmnd 
by s 9 of the Guardians and Bards Act 1891) 
and since the suit was not instituted by petition 
as required by s 10 of that Act, (it) that, even 
it the High Court bod anv jurisdiction with regard 
to minora beyond that which might have been 
exercised by the Distr ct Court (which was not 
determined), the mandatory order ought not to 
have been made, since an attempt to enforce it 
would expose the appellant to Aaeraj corpus pro 
ceedings m England, and uneB the minors were 
not represented before the Court, nor adequate 
step* taken to ascertain their wishes and interests 
Bisawt r Nasatakiait (iSi<) 

L. E 41 I A. 314 


10 - 


— Guardian ad litem — appoint 
men t of procured ly suppression at the existence of 
near relation — Ilka her decree liable to be set aside 
—Fraud, In a auit for the recovery of money 
against s fsther and Lis minor son, the father 
refused to act as guardian ad litem cl his minor 
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oeduxe Code, 1882 that no fond fide application 
had ever been made under s 450 to hare a guar 
dian ad litem appointed by tho Court , and that 
tho leave o£ the Court had not been obtained 
to enter into the compromise on tho appellants’ 
behalf as was necessary under s 482 Ilcli, 
that the appellants were entitled to the dcclara 
tion they sought II P had. their Lordships 
found, been introduced into the suits of 1899 by 
the respondent as the guardian or next friend of 
the appellants to advance the interesta ol the 
respondent and to defeat the interesta of the 
appellants, which conflicted with those of the 
respondent ho had throughout acted tinder the 
directions and on behalf of the respondent and 
in his interest and contrary to the interests of 
the appellants, and the respondent had taken 
advantage of his position to the detriment of tie 
appellants There was therefore no one to pro 
tect them, and they were unrepresented In tha 
proceedings, which were thereforo not binding on 
them Manohar Lai v Jadunath Singh, 1 L B 
2S All. 585 U R 331 A 128, followed. S 42 
of the Specific Relief Act (I of 1877) which had 
been appbed to the case by tho majority of tho 
Court of the Judicial Commissioner, was held not 
to be applicable Semite Tho question whe- 
ther on certain stated facts tho relief which the 
appellants prayed for should bo granted or re 
fused, was a question of law within the meaning 
of s 93 of the Civil Procedure Code (Act V of 
1008) , and where, on a difference of opinion on 
that question between two Judges of the Court, 
the case was referred under that section to a 
third Judge, that was the only Question ho had 
jurisdiction to consider and decide Fabtah 
S nton v Bnamm Sc>an (1913) 

I L. It 35 All 487 

7. — — — Guardian ad litem 

relating to act — ihlatthara father if proper guardian 
in suit on mortgage of family property by him — 
Hindu laic, ihtahshara family — Debit, ton t 
liability for — mortgage decree if binds infant 
eon it ho il not represented — Equity of redemption 
if barred by tuch decree — Decree, form of — 
Practice — Redemption, decree for paired In a 
suit on a mortgage executed by a Jlitaksliara 
father, the father was proposed as guardian ad 
litem oi his infant eon by tho plaintiff*, but he 
refused to accept eemce of not os On him as 
such and entered appearance only on h e own 
behalf and not as guardian of his son. bo for 
ther step was taken by the plaintiffs to tare a 
guardian ad lien appointed for the infant and 
the suit was decreed Held that the infant was 
jmfc jr/iresented in tho suit and tho decree we* 
thereiore not binding on lum It ahan r panic 
Behan, D H 30 X A 182 I L P 30 Cole 1021 
distinguished Khiaraqmal v Diam, 1 L. It 32 
Calc 296 S C 17 11 201, referred to In a suit 
by tho Infant for a declaration that tho decree 
was fraudulent and not binding on him, *t was 
found that tho mortgage was executed lor legal 
necessity and that the infant son was not bom 
at tha time of tho mortgage Held, that it would 
bo unfair to dnra the mortgagor to a fresh snlt 
to enforce tho mortgage against the infant when 
tho case had been decided on tho merits and tho 
mortgage found binding on the infant But 
although the mortgage waa binding on tho plaint 
iff he had, since his birth, a share in the equity 
of redemption and his right to redeem could not 
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be shut out by a mortgag" decree in a an t to which 
ho was not a party Ait! ougb, therefore, there 
was no prayer to bo allowed to redeem in this 
suit, deerco for redemption was passed. Bal 
kissed Lal v Cuow ducky Tafesor Srvcn 
(I9») . 17 C W N 219 

8 Decree against — Effect of, if 

void — 31 1 nor sued at major and unrepresented ly 
guardian ad litem »/ party lo a suit A decree 
against a person who is neither a party nor is 
properly represented on tho record, is a nnJirty 
and might bo disregarded without any proceed 
mg to set it aside Kharajmal v Diam, 0 C II 
If 201 l L 11 32 Calc 206, referred to Where 
a suit for rent was brought and an ex parte decree 
passed against a person who, though sued as a 
major, was found to have been a minor at that 
time and remained unrepresented by a guardian 
ad litem Held, that the rumor waa not a party 
to the suit and the decree passed against him 
was nullity Hathidunnttta v Ismail Khan 
13 C II A 1182, Karting y Jaht 15 C A J 
3, followed. Wahan v Ba nice Bthary 7 C V 
H 771 I L Jl 30 Calc 1021, dintinguished 
Held, also, that the ignorance of the plaintiff as 
to tho minority of the defendant did not affect 
tho rights of the minor Pobva CnaaDRA Kus 
wab r Bzjoy Chand Mauatab (1913) 

17 C W N 549 

9 Guardian— Custody— Plaint tn 

District Court— Trammer to High Court — Juris 
diction— Lcttcrt Patent, 1865, eh 13 and 20— 
Guardians and Wards Act ( MU of HS0) 
si 9, 10 and 52 The first respondent instituted 
a suit against the appellant m a District Court 
by a plaint claiming a declaration that he was 
entitled to the guardianship and custody of his 
two minor sons (tbo added respondents) and tor 
an order that they should bo handed over to him 
Tho suit having been transferred to the High 
Court undor tie Letters To tent, 1803, ■ 13, that 
Court declared that the minora should bo wsrda 
ot tbs Court, that the first respondent waa guar 
dian of their persons, and ordered the appellant 
to hand them over to him The minors wero in 
England both when the suit was instituted and 
when the order waa made they were not made 
parties to the proceedings, tier wero they represented 
before the Court Held, (i) thnt the District 
Court bad no jurisdiction, since the minors wero 
not ordinarily resident in the district, as required 
by * D of the Guardians snd Wards Art, ]£S0 
and aince II e suit waa not instituted by petition, 
as requ red by e 10 of that Act , (u) that, even 
if the High Court hod anv Jurisdiction with regard 

miMiw beyaius 1 }.•*!• which AngiW hers* Jems- 
exercised by the District Court (which was rot 
determined), the mandatory order ought not to 
have been made, since an attempt to enforce it 
would expose the appellant to habeas corpus pro 
cecdings in England, and since the minors wero 
not represented before Iho Court, nor adequate 
steps taken to ascertain their wishes snd interests 
Besast t Nakayabiab (1914) 

L. R 41 I A. 314 

IQ ■ Guardian ad litem — appoint 

ment of, procured by suppression of the existence of 
near relation — Whether decree liable to be let aside 
— .Fraud. In a suit for the recovery of money 
against a fatheT and his minor eon, the father 
refused to act as guardian ad litem of his minor 
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rot TtcoiVraUs under the Interest Act (T XXII of 
JS3't), a flowed 03 damages A minor on who*e 
tchnlf an ancestral trade is csmcd on Is not per 
eonally liable lor debts inferred in such business 
The liability of such n minor is not greater than 
that of a minor admitted to o partnership as laid 
down by s 247 o£ the Contract Act The amount 
duo baring been ascertained end a tnoblogbandi 
signed by the defendant* Held, that though no 
contract to pay interest was proved and the case 
was not covered by tho Interest Act, soma interest 
ebon Id be al owed by way of damages for the 
detention of tho money K itetba Mona's Toddab 
» Nimt Kumar Shada (1010) 22 c V N 4S8 

17 - . — Honey borrowed by guardim 
ol a Hindu, minor /or a j vrpost binding on minor 
— Form cf decree in a tuU on loan — Liability of 
triuor and hu estate for loon Held by Aylb.g 
and SnrcuAOjnr Aytab, J J •— (d) that on a ron 
tract entered into on behalf of n minor bv his 
guardian under which tto guardian borrowed 
money but no charge mas created on the minors 
estate, no decree can be passed against the minor 
on bis stlsmin^ his majority or his relate, except 
id eases in which the minor’s estate would have 
been liable for the obligation incurred by the 
guardian under the personal law to which he Is 
subject, and that (t) a decree can ho passed against 
tho estato ol a Hindu minor for a dcbl, contracted 
by bia guardian for the marriage cf his sister 
Per Wallis, C J— A decree cannot bo passed 
against a minor on bia attaining his majority or 
his estate cn a covenant entered into on hia lebalf 
by a guardian for lis leneft RajlAJccayta r 
Jaoaki.a»iub (1018) . I L P. 4? Had 1S5 

28 Advance to guardian to pay 

Off decree Mnincri against minor— Lxabihtj of 
minor'* estate for advance »u ercess of requirements 
— if ortjnge. Where certain co-*harer landtords 
obtained a decree for the rent of tl o bolding of 
two co-sharex tenants, one of whom wag a minor, 
and one of tho co-aharer landlords advanced 
money to tha minor a guardian on the security 
of a mortgage executed by tho guardian on behalf 
of tiin minor, for tho purpose* of averting a sale 
of the holding and for the payment of arreara 
of rent and tha minor's guardian paid off the 
whole of tho decretal amount and the arrears 
of rent with the money eo advanced held, la a 
auit by the mortgnece for recovery of tho mort 
gage debt that tho minor was liable for only 
half the sum advanced as he «a* concerned with 
paying off only half the amount decreed in the 
rent suit and half the arrears of rent Held, also , 
that the money having been Lorrou-etf for <h« 
purpose of saving tho minor's estate from sale 
tho latter was liable to refund half the amount 
of the loan although It was not expressly stated 
in the mortgage bond that the minor’s estate Or 
the minor personally woo Id be liable to repay 
the money advanced Kau Raj v Karp Sr " ok 
3 Fat 117! 

29 bea.se in favour of. whether 

txnd — ejectment — Chota bagpur Tenancy Ads {Bin 
Ad PI of 100S) s 41 A lease to a minor fmpos 
leg a liability on him to pay rent and perform 
certain covenant is null and void. A person who 
claims to have entered into possession of land 
under a lease which is null end void is a mere 
trespasser and cannot rloun protretlon for eject- 


ment under 8 41 of tho Chota Nagpur Tenancy 
Act, 1908 Praujla BaLa Das v JoarsnEit 
StASDAL 3 Pat L J. 618 

20 — Agreement by manager tiat 

minor would pay maintenance to certain claimant 
— a! ether tumor board In a suit for maintenance 
for the three year* prior to the suit against an 
estate which was being managed under tho Court 
of Words, tLe plaintiff, sn illegitimate* sou of a 
former balder of the estate, compromised tha 
auit with tho manager of the estato on tbo follow 
log terms — tho plaintiff waa awarded a certain 
sum as post maintenance end it was agreed that 
he should receive Rs SO per werwm as miinte 
nance during tfie minorffy of the want The man 
sger a'so covenanted that the ward should con 
tiaue to pay t] e plaintiff Its CO per mensem as 
maintenance after tho wards attained majority 
The suit was dccrerd according to the compromise. 
On attaining majonts tbo ward instituted the 
present suit to set aside the compromise* The 
first court held that tbo decree made tha ward 
personally bab’o for future maintenance and wsa 
therefore invalid. The court held, however, that 
the decree should bo considered as a decrc-o against 
the estato and ordered that the defendant should 
be paid maintenance at tho rate of Ra CO per 
mensem from the estate Held, that although the 
tint court had power to act aside tie decree based 
on the compromise In so for as it bound the plain- 
tiff personally it had no rower to substitute in 
lieu thereof an entirely different liability which 
bad not in fact been decreed. Raj Kcmab Jaoab 
natm Prasad 6u*oc t Mirza Exbai Bahadur 

6 Pef L J 2 38 

21 Agent appointed by guardian 

— LwTihly of agent to account to miner— JSdllcmtnl 
of accounts by ait trotor or mediator — II Aether 
liable to be re opened An agent appointed by 
the guardian of a minor is not liable to account 
to the minor for bin acts even though 1 o received 
properties belonging to the minor A settlement 
of account by arbitrators or mediators cannot 
be re opened except on the ground of fraud 
Pamahatran CnsTriAR o MuTtuAJi Cnrrrr 
(1920) I L R 43 Mad 429 

22 Appointment of guardian — 

Jurvdiehon — " Properly ' — Guardians and Hards 
Act ( VIII of JS90), s 9 (2) A guardian can bo 
validly appointed of the projierty of a minor 
in the bands of tl e administratrix to his lather’s 
estato Brajanalh Dry Sirdar v Anandamayi 
Hast, S B L R SOS relied on Law Kosun 
SiCKSKJEE V DASAnAim SrvQHA (1920) 

1 LRU Cals 802 


23 Fraudulent representation by 

mjnor that be was of age— estoppel — Indian Evi 
dense Act, I of ISS. * IIS Phurtrff sued to 
recover the principal and interest due on a bond 
executed by defendant on 4th February 1912 
Defendant pleaded inter aha that he was not 
liable as he was a minor on that date Defen 
dant was bom on lOtli December 1891, arid be 
w*s therefore shoot 20 yearn and 2 months old 
when the bond «as executed A guardian had 
been appointed lor hr m, but the guardian KSigacd 
and on tbo 18th May 1910 tho District Judgo 
passed an order that though the minor was 18 
or 19 years of age and minority frou'd continue 
till tha ago of 21, as the appointment of a fresh 
guardian was discretionary and as the miner 
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did not wish a fresh goardlan to to appointed 
and waa old enough by »pp#«»iw* to act for 
himaelf, ho Irr»h guinSian need l* appointed. 
After that defendant managed bia own a flairs, 
and acted as a nan who baa attained majority 
would do The plaint alleged that the dealing* 
wno entered Into On defendant a assurance tbit 
bo bad become an adult. Tina area disputed by 
defendant. Let the High Oort found ea tf» 
evident* (contrary to the finding of tbo Diatrict 
Judgi) that the defendant did represent himself 
to be of lull age and that the plaiotiB * at muled 
br the false representation JIM, that ■ 115 
ot the Evidence Act fa ainfiealfc to the caee, 
and that the defendant's pica of minority can 
not bo heard. GuiuiA La! v Zf.ipu (f L, X 21 
Jiont ISS), Arf*)» T Stoeitr (4 da Cr_r and J 
JSS) dicfum of Turner, Z.. J , (dal a % I L. It Si 
Calf, at tnyt 393 and Lectne v Brouyham (Tsaira 
U ft , Vol 21, p SOI), followed IMarmo Dae 
Ohott v BroAmo Dull (i L X 23 Cate 815) and 
jfoA on llibi r Vkarma Vat Ohott (f U X 30 
Cole. 339, r C), distinguished Vhnnmlt v 
Jiam Chandra Clo* (1 t X, tt Calc 255, F B), 
jfrohrnd VnU v Dhamo Vat Clot* {t L, X 26 
dale SSI, F B \ h'oraj CAosif Slitter v JfoAaa 
Bill (f L. R 23 Cate. ill. F B) and Zioiet 
fan r Void (78 P P JVO), not followed. 
Waswua Ram «• Bits lUat L L R 1 tab 380 

MINOR CO-FARCENER. 

... - Pnicbfjer bom — 

Bet r*»Tmot» Sorr 

I L.G 4S Bom 983 

MINOR REVERSIONER. 

Set ItiKor Law— J oetT tamilt Tbo 
t**tt I L. R 47 Calc. 271 


MINORITY 

Bee Give. Piocidure Con 1908— 

a 48. 1 L R 39 Bom 238 


HlRASDAR—rw./ 

■ ■ ■ — Holding under a Ksdim Insmdar 
who !i • grantee o! tb? soil a* vtrU u of the 
royal ahara of rtaenuo— 

See Lixn Gnntnt Coo* (Com Act V 
or 18"8) ■ 217 

I l R 4S Born. 81 

IHHASI LEASE 

Set PitusjiM 1 L R 31 Bom 329 

MIRAS I LEASE AND MORTGAGE 

Sa lfutDn-inr Omen Act (Bom III 
or 1874), as. II, I1A 

I L. r 37 Bom 37 

MIRASI VILLAGE 






it Dane Law— A t 


1 LR M Calc. 988 


See Livtt, 
a. 1 

Sch I, Art IS* («) 


I L B 49 All 010 


ILF 15 Calc 903 

ot Kahomedan when to cease — 

Set Favor. Cop* (Act XL\ or 1810) 
» 363 I L R 37 Mad S«7 

BOR AST) Alt 

Set Ladoi IwinDin, 

I L. R 12 Eon 112 
■ general rlsht* of, over boose -situ 
and wasto In villages — 

Set MiraM Viibioe. 

LLR 49 Mad. 110 


eSip of-~lejal prrnmptn* cf enrnerrSep s« Coeeru 
men! Sad not la mi revrutnei — Preteripwa or user 
by m meal art tffeei c/ — General nyht* of smrvrai 
dor* arer boner-suet and untie in riilayet The 
plaintiffs claiming to L* imrasidire ol a mlraal 
village fn the Qungfejtit d find sued (o eject 
certain persona from a port on of tho gTamanattani 
(hoiUMitca) which the defendants claimed to bold 


tho following question vm referred to the FW 
Bench I “ HArt/iev is a mraji rdfiTJC Ike miran. 
dar sa tut Jeet to reeorer pouetrum of a bouer-txta 
btM under a fntta front Ooeemmenll" On a 
review of the history of mlrasl tenure In tho Fresi 
denrv both belore and after the establishment ol 
tho British Government an I on a review ol several 
re venue and Judicial records relating to tbo (jura 
tum Held, Vy Ihe Full llenebi — In Ibe absence 
of proof to the contrary the presumption Is that 
the Goeeraircnt an l not the mresulnra are tie 
owners of bouiealtea in roirasl Tiling's Per 
WAU4S, C J— But where there it evidence ol 
user br the mirejldars tbo presumption of their 
ownership readily arises Per Avt-reo J — The 
miraaulars may show that they are the owner* 
by rrovmg a previous grant by Oovernment or 
prescnjsion at against the Government. Per 
Ktrstiaiswixi SisraiTAR, J — (i) In nurnai 
villagoa the rights of Government owr waste 
GncluJing nottam soil cl eri) are subject to the 
righta of the m rasulars (if) The nature amt * 
extent of auch rights are net uniform threughoot 
tho Breojdcniy but vary, and the onus is on tho 
miraaidare to prove that any specified incidents 
attached to nureai ngbla in any fsoticnlar du 
Inct there being no preeumption that gramana 
ttam is the exclua vo property of the unreal 
dare (ni) The rights ol n ms dam over waste 
are not extinguished by the mere fact that tho 
Government grants -puttaa to strangers Seen 
tary of State for Indie, v &ii Boihoi, I L. It 39 
Bom 62S Salia], Ban v JjUebmanet Caundon 
l L, B t i'ad 119 Siennaih Saieleu V 
Benya Chan 1 JL X ”6 Jfod 371, Secretary of 
Stale for India r Jf Srvhnayyr, I L. X S3 -if «d 
237 \ateea Gnmaut v Vatatamma BeJJi, J L 
X 30 Had 319, and BAaalareppo v Tie Collector- 
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o) horfh Kanam, I L R 3 Bom 45 9 472, referred 
to Sesbachala Cbetty r CaivviswAiii (1916) 
I LR 10 Mad. 410 

MISAPPROPRIATED GOODS 

suit loi — 

See Liu [tat [Ov Act (IX or IPOS) Sch I 
Arts 48 A»» 49 

I 1 R 10 Mad 678 
MIS APPROPRIATED MONEY 

Set Criminal Breach or TRtST 

IL R 48 Calc 879 

MISAPPROPRIATION 

See Sheba it . I l R 42 Calc 244 
— ol client’s property — 

See Proyessjoval Misconduct 

I L. R 40 Mad. 69 

— — — amt for — 

See Limitation Act (IX or 1908), Sch 
I, Arts 48, 49 

I L R 08 Mad 783 
, ..... , , , Penal Code n 465 

471 477 A — Remorol of evidence of muapproprtatian 
ly ehevtng amount misappropriated in account} if 
offence under \\ here in order to remove evidence 
ol misappropriation of a sum of Rs 10 the amount 
was shown in the accounts as having been received 
on a dato on which it could not have been received 
Held that the entry, though false did not conceal 
bablity but rather showed in regard to such 
1 ability tbe true posit on of alia rs and so intent 
to defraud in its true legal s gn Seance was not 
made out and there could be no conviction under 
si 465 471 or 477A ot the renal Code Lalit 
Mohan Sarlnr v The Queen En nrete 1 L It 22 
Calc, 313 and The Dtp! fy Legal ren tmbranetr r 
Path Bel ary Pan 12 C IF *> 581 d stingu shed 
Jyotisn Chandra Muektrjee v Emperor (1909) 
I UR 39 Calc 955 
14 C W N 82 

JUS CHIEF 

See Court or Wards 15 C W N 224 
See Criminal Trespass 

I L R 38 Calc 180 
i See Norther'! India Ca sal akd Drain 
Aoe Act (VIII or 1S'3) s* 7 "0 

X L. B 31 AIL 210 
Stt Pevat Code (Act \L\ of 1830) 
* 431* HR « AH 639 

■ ■ — Intent on — Mot tee — 

Cutl ng a channel through ra Uray to let outvoter 
from fell* Where tenants, finding tlclr field* 
flooded cut a channel through a ra Way In order 
to let the water run oil their fiel 1* Held that 
the act having been Intentionally done amounted 
to mischief ant it was no defence to say that 
the r mot ve In doing it r* to tree the r fietla 
from water, w»* an innocent one DirvrY 
'SCrtM’iTssDtsT or Lkial A states r Cuclhan 
A m* (1909) 18 C W V 283 

MISCONDUCT 

See Legal PsAcmtoxm. 

IS C W If 237 

Set mania I. L. R. 35 Mad. 543 


MISCONDUCT— conW. 

See Priori ssiosAL Misconduct 

See Solicitor 16 C W N 383 

See UvrRorEsstONAt. Oovorcr 

oi servant or agent — 

See Exciseablb Articles 

1 L R 39 Calc 10»3 

o£ vakil in management ot appeal — 

See Pleader I L R 35 Mad 543 


MISDELIVERY 

See Carriers I L R 41 Calc 703 
MISDIRECTION 

Set Charge to Joey 

I LR 41 Calc 1023 
See COUNTERFEIT Coin 

I LR 44 Calc 477 
Set Criminal Procedure Code — 

ss £97 25 C W N 142 

ss 307 418 423 1 L R 89 All 348 


Set Deposition I t R 46 Calc 895 


See Jury tbial by 

X L R 40 Calc 367 
I L R 46 Calc 63 5 
Set Misdirection to Jury 
See Practice I l R 40 Bom 220 
See Trial b\ Jury 

L L R 47 Calc 48 
— - Murder — Cireaeuion 

tial evident r—. Poetetiton o/ dictated t Itood-tlained 
ornament! and clothe t — Prtevmpt on of tang mvr 
deter — 1 era cl of jury value of where jiretumpltcn 
of taw not explained W here in a case of murder 
blood stained ornament* were found In the room 
occupied by the accused and the evidence rutat 
lie) ed that tl orc art clea belonged to tl e deceased 
and In the Besson* Judge * ch»rge to the jotj, 
there wa» no direct on pointing out that the 
possession in Ihi* case if W eved was a fact from 
which th« Court might presume not n crely theft 
or receii t of stolen property but *l«o n urderwith 
whch tbs accused was charged lltll that th s 
was a serums onus* on detract ng n alerialh from 
tho value of the Terdiet and opinion of the jurors 
It is especially important that a Judge shoul 1 
point out a presumption of tl s kind because 
juror* arc often reluctant to aet on that which Is 
commonly known as efreu instant fa f evi fence 
Emperor r Snrrcit Neamatclla (1913) 

17 C W N 1077 


• Confetiion — Iml 


tune to Jury to rounder nan-eonfeer onol ttatcmenls 
oiiuul co-accured — Direct on to toutMer mutton of 
odmueihihly of rmfrwnono—1)*/ et of Judge and 
Jury « to modi of dealing w th confeMon* — Lee In 
l*e ikrj* to the Jury of exprtf one atnirirg guilt 
of the accrued on J of Bang t em* — V corny— 
AimwnH I tv of part of information leading to dm 
cowry— l enf ration of eo«/r>« on» — Oral endfSce of 
unrecorded emfeuient made ia renfeat on rrocrtd 
Ingr—Mudirrrtion ib f lacing lefoet Jury i»|or»=<* 
Uon not leading to d ecotvry and tuch lurteonlfd 
tnnfrtnone — Criminal Procedure Code ( Ut 1 of 
1S3S) u 161 254— Endears Act ( l 0 1 UV), 

2b 
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MISDIRECTION— c<m« 

ts gl, gl, 30 It i s a misdirection, wbit-h most 
have misled tV Jury, to instruct them to take into 

consideration statements not amounting to con 
leasions be an accused as against the co accused 
It is a misdirection to jmtto the Jury anil to lease 
»t to them to determine whether a confession to a 
Magistrate, and how much of a confession to the 
police, arc admissible It la the doty of the Judge 
to determine the question <>( the admissibility ef 
evidence, in accordance w ith the 1* won the subject, 
and of the Jury to estimate the value of aurh evi 
donee alter Its admins ou by the Judge The Judge 
s> mild ovoid the use in the charge to the Jur} of 
interrogative expression* assuming the guilt of the 
accused such as 1* not tire Or * fk*cs not lAol 1 
and of slang and colloquial phrasea 8 27 of the 
Evidence Act qualifiea not only ss S3 and SO but 
aUo s. 24 Queen f mpreM v Haiti la! 1 l P 
6 All S09, apj roved Though the arcvitrd has 
lum'ell produced the stolen articles, so much of his 
anterior statements as led to the dueovery are 
admissible under a 27 of the Evidence Art lutnot 
tUtemeuts contemporaneous with the act of Jto 
ductlon, such as 1 (for (Acta ornaments co r*y 
tAare in He daeenly ” Queen Emprise v Amo, 
/ & R. U Horn. !6 0 and Leya! Pemcrntraneer v 
CArms hastya, l U It Si Calc 413, referred to 
B 27 does not render admissible the whole hietory 
of the Investigation or an account of tlo various 
st"p* by which the police obtained and worked 
up clues and finally aueeeeded in arresting the 
accused Vnder the section tha whole of the 
statement of an accused is net sdicimblr but 
only so much as led d rectly to the discovery or 
related directly to the fset d Movtrcd Per 
Ensinu 11 CDs J If a single statement von 
tains more information thsn is contemplated b} 
e 27, the whole statement is not ailwiss ble but 
only the particular in I or mat on wt,Hh led to 
the discovery VS her* an accused stairs lo the 
pel cc that he killed A with a kmte and concealed 
She corpse at a particular place the only part ef 
the Information admissible under the section it 
that relating lo (he concealment and rot tha 
murder Queen Empress » Cob* LaU i I R 
6 At! m, followed frr Ttrrov J Venfica 
tlon proceedings are not wholly illegal, and D ay 
be useful in testing the truth of the confession 
e g , es to th* accused a knowledge of the localities 

h* has ruenlkmd or at furnishing tinea to » 

further Inquire Per Fnxwsrx, Jim* J V tnfira 
tlosia In fhe company of the accused lead to very 
fretl al uses an ) should be svowlrd llonpb a 
verification mdepend nil* of, and unaided by, tie 
•reused Is nncf Jectronable UM per Crnjtn 
lu eouneelton with such j recordings tie (ovirfs 

sir ctlv Rdm saibte Statements u> tl e verifying 

Sfa^istrxte when not rtrerded fn th* manrir 
J r'vlded bv • 1IU tf tin Criminal lyerevJvire 
<< te are fnadnJiwb’c and eantirl he prove f 
sol v bv Such Magistrate Jwjrrof r pail he 
V heai \ C II h TP> A i*ff I eipefov V J a ant 
Aes* but, ^ ( ft. jy fn/mdpfoM v 
J A-nrob CAawdrr ( leetrrf *IIy .( M A '« 
and V“f» Em)r,« r J „te }. /_ £ » f'eJ 
n. frlrfiwrd. Per Smant !!ti a, J Tven K 
Ike stair intots are jeenedrd aflcr the vrr f<* t<r« 

IS ftwplrted, H wrajd |« d Tcwls to lob! Iliat 
they were sohrofarr Iviuku dousn e 
Eai-MO* (1917) . 1 Lt 1} calc 6S7 


MBDIBECTION — comd 


- JftsdltC 




_ .HWfnpfion ot »: 

— Criminal Procedure Code (Act f cf ISOS J, a 312 
— Courts power to draw inferences from insiecr* tj 
acculed — truieece Act a JOS The appel’ant end 
two other perrons Find A were accused of having 
committed murder of a man travelling in a boat 
of which they were tho boatmen A W«* tried 
first and at this trial A was given a p-arden and 
examined as a witnete. The appellant was tried 
subsequently and the procecuuen did not examined 
A The jury by a majority retuired » verd tt 
of guilty against tie appellant who »i» eon net id 
by the Sessions Jndgc In aj jeal the 11 gb Comt 
Oct aside the conviction on the ground of mlt 
direction to tic jury Held (as to tie nen tun in 
nation of Al Per Tirwoh, J — Tlat tt* ease 
of DAasnoo Ao » J I R Stale 121 1» hot art 
authoniy for the proposition that tie prvmnticn 
>* required to j reduce and examine turn a wilsern 
bnt ta he was cxorained as an a[] rover at the 
termer (nal cf R it would lave been mere rats 
factory il th* prc^eculicn had at ltarl xetuitd Ha 
attendance and fail eg !h fhi* had gum difaicd 
evident* cf tlo t Aorta msde in that dutttion 
Per Snaaien. Urn* J— That tie cmiisicn to 
direct the allrntion of the jury to tl* qvrsticn 
whether the prosecution was bound to call A 0* 
a nil res* and »lelher there mi al ffieient ex plana 
tmn why tl* prosecution dul nnt call him waa a 
defect in fhe charge w hieb prejnd ced (he accund 
That m the absence of anything to ihow that an 
effort was msde to ascertain hi* whereabout* 
and to i reduce him in Court hi* al.ci.rc firm Ht 
village di posed to bv one of the proaceuticn wit 
nesses was not » sufficient exjlsration for hia 
non production Held (as to the direct on of the 
Ren Ions Judge rial (!e a reused lad said noth no 
abont wlat had hajpenrd to the deceased and 
had given no explanation as to tew h* rajre by 
hi* death and thia was » attorg point against 
the accused) Fee Txtrow J —Thai where a. 
jvn»4 /orfc case of clrcumatancei asking out or 
tending to eujTvtt the thsrge ags rat ff * accund 
la establlehed and lb* accnaed withholds evidence 
in dsproef or explanation avails) le to I m end 
not sceeeslblc to tie prceecution an inference 
virfavonraUo to the accused may Irgitm atelv le 
drawn I nder a. S42, Ciitnins) Trnsl Cede, it la 

open in tie ( onrt and jury to draw ecch in'nenira 

te they think just frttn lit totters Bade tv tie 
•reused to the rreewary question* put to Km ly 
the Court Per Sntutvt Dtps Js~Th,l ff* 
seemed it Irenlv is tl a defruslv* acd owea so 
fatj exrrjt to himself that te (a at fihertv M to 
the wbol* ot any p«rt of th* eai* ■gainst him to 

rely <n the witnesses foe tl^e prose cut in or to call 

ran projerly le drawn Wrawse j,. takes ere etem 
rather than tko otb.r V 1 ere In a criminal rs.o 
there la a totl“cl let wren jirrurojluc tl fr De- 
tente and anv elite presume tlen tl* jlefimp 
tlihof innooeccr provai'i / ee fiurtti Jlcrs, 

J fTltwox, J disaeplmgl. Tl e Mrerptb tl Ole 

jrrsnmplK*. varies trees, hop ta tie erne atom 
cf tk* cLsig* upon whirl an tee used peseta 1* 
perl e» U* Irisl The greater tU crime tie urceper 
it Ike prwl required tee ev.evku.ru /Vebssusci. 
Ifrpi, A-7U1 *1 »l ever free* * frrwiej IHa- 

•nstrg « ruler a K<J cf tf» )rut*U Ivideut* Aft 
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MISDIRECTION— eotuM 

tnay have ia civil or in less sonout cnmmal cases 
in a trial tor murder it is extremely weak in com 
panson with tbc doa nant presumption of inno 
ccnce Retd (as to the direction to the jury that 
they must not acquit the accused simply because 
in their op won he may possibly not be guilty 
but that they should da so if they thought the 
prosecution evidence was tor good reason not 
satisfactory) Per Shajisci. FIodA, J. — That tho 
case rested on circumstant al evidence and before 
the Jury could find the prisoner guilty, they had 
to be eat sfied not only that the circumstances 
were consistent with his having comm tted the act 
but that tho facts were such as to be inconsistent 
with any other rational conclusion thau that the 
prisoner was tho guilty person That tbe prose 
cution evidence may be quite aatisfactory and yet 
may leave ample room for donbt regarding tbe 
complicity ol the accused in the crime and it was 
tho duty of the Judge to have given the jury 
clear and unambiguous d rection on these points 
Mmir Am v Kero Euperoe (loll) 

21 C W N 1162 

msjoiiWEn 

See Charitable Trusts 

I 1 It 31 Mad 406 
See Comm os Cabbies tuxiurm or 

1 I» B 38 Calc 28 
See Jtmr, bio nr op trial bt 

I L ft 37 Calc 467 
See Pr Eton's ary Decree 

I B R 37 Bom 60 

MISJOINDER OP CAUSES OP ACTION 

See AnsftstSTRATOB 2 Fat L J 642 
See Aoba Ixnevcr Act (II or 1001), 
s. 31 I L R 35 AIL 512 

See Cine. Pr.ocnvEx Coon, 1882 55. 13, 
41 I L. R. 35 Bom 297 

See Civil Procedtoe Code 1908 — 

8 47 O XXI RR 100 AM) 101 

I LB M Mad. 964 
O X, b 3 1 E It 40 All. ? 

O II, B 5 1 L. ft 38 Bora, 120 

iSte Pat toptiov ‘I L It 32 All 14 

1 Pertoni t chcte eeparale nghlt 

low Iren infringed by a iingle act of another cannot 
Join in out suit — Courts to be adopted when there it 
a nitjoinder of (nun of actum — Cm! Procedure 
Cod* Act r of ISOS I SO Where the separata 
right of each of several person* is affected by a 
a ogle act of another person, each of such persons 
has a separate cause of action against such other 
person and they cannot bring a su t Jointly against 
such other person. ^lanrfStcail* v Rannaj (M3 1) 

A O tOI referred to W1 ere there has been a 
rniajotader of tnw of action which ha* prejad ccd 
!hs defendant on the merit* and no objection to 
ruch Disjoin ler w»* taken in tho rmttcn stale- 
went or at tho settlement of issues, tho provisions 
of b- 09 of 11 « Civil Procedure Coda Act \ of 1903 
will anply an 1 tho end* of justice will be sutTcl 
entlv wet by findings in the case of each aepara 
teiy Instead of d amiss ng the suit. A nr at I! 
He WAV r Irixata Nad as (1910) 

r L. R 34 Mad. 65 


1S30WDES. OP CAUSES OP ACTION — canid 

-■■■■■ - Decision that a amt as 

framed not maintainable fs a 'judgment and is 
appealable under cL 15 of tho Letters Patent 
Eamevdba 'Nath Rot v Bbojexdra Nath Das 
(1917) 21 C W N 794 

MISJOINDER OP CHARGES 

Set Charge I 1 R 40 Calc 318 84« 

I L. R 41 Calc 68, 722 
I L R 42 Calc 957 
I I.E 48 Calc 712 
I L R 47 Calc 154 
See Crimival Procedure Code ss °22 
(2) 233 I L R 38 All 42 

ss 235 537 I L R 1 Bah 562 

See Excise I I H 41 Calc £94 
Pee Petal Code (Act XLY or 16C0) 
s 408 I L R <0 A if 605 

— ■ — ■ — — i Joint trial for offencet 

under t 120 B of the Penal Code and tt 10 (/) 

20 of the Arme Act committed in purtvance of the 
object of the conspiracy — liient ty of traneacticr— 
Criminal Procedi re Code (Act 1 of ISOS) * 2*9— 
Joint possession of arms — Mere keeping of fire arms 
not an offence Firt itm* i thethtr incluMte of 
parti of the to me — Jrmt Act (XI of ISIS) es 4 
6 It J9(a) (/) 20— Criminal contptracy proof of 
— PunwAment Wen act Contemplated not done- 
renal Code (Act XLV of 1S60) es 109 116 120B 
A charge of crim nal consp racy to manufacture 
arms under s 120B of tho Penal Code read with 
* 19(a) of tho Arms Act (XI ol J87S) may bn 
tried jo ntly with charge* of offence* under e« 10 
(f) and 20 ol the Utter Act committed in pur 
tuance of the object of tl e compiracy At lone 
a* the conspiracy continue* the transection which 
began with tho forming of tho common intention 
root nuce and the offence* under es 10 (/) an I 

20 of the Arms Act are eon mitted n the course 
of the same transaction Legal Remembrancer, 
Bengal v Jfon 11 ebon Boy 19 C IF A 672 

21 C L J 19S -followed Where two persona 

rented a homo and lived in it and parts of arm* 
were found in one of the room* - — Held that both 
bo ng in joint occupation of the house were la 
jo nt posse** on of the art cles lo found The 
word 'fire-arm* in* 14 read with the meaning 
of arena m «. 4 of tho Arms Act includes part* 
of fire arms. * Flrt-ims me an* only arm* 

fired by gunpowder or other explosive* Ahmed 
llosmn v Pueeis Fmprtie 1 L R 27 Calc 69° 
Emperor v Dhan Singh 6 Cr L J 433 3 A L 
It 63 followed The offence under es 6 end 19 
(a) of the Arms Act Is not a mere keeping of arm* 
but a keeping of the same for sale. In eases of 
conspiracy, the agreement between the conep rater* 
cannot generally be d rectlv proved lut reiljr 
inferred from the established feet* of the ease 
Where two persons took a hen so in wb eh a eon 
tideral jo number of piece* of fire-arm* »*» fouid 
with tools and Implement*, an 1 work bsd been 
a la-ally done to *o»e of tl e parts of fire irmt 
the Court may and ought to ufer a conspiracy 
to manuf *eture arm* 1 tr Ccriau W here there 
Is only a eonsp rscy to manufseturn atm* without 
an actual manufacture tie tenure* rltttdic 
Imposed under s. 12011 of the rtr.il Crce trad 
with a. 19 (a) of the Arms Act «nd ». 110 of tho 
lensf Code, and the maximum tern of imprison' 

3 » 2 
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MI3J0INDER OF PARTIES— 
the proceeds of the theft are received by different 
persons separately and at different time* they 
cannot be toed together Abdul ilajul v Emperor. 
1 L R 31 Calc 1256 followed The joint trial 
of two receivers who had received stolen cloths 
separately and at different times was, therefore 
held illegal When goods are stolen and enbse 
qnently received bj the receiver the legality of 
the joint trial of the thief and receiver depends 
upon whether the t) eft and dishonest receipt form 
parts of the same transaction or not Buhnu 
Banicar v Empress 7 C II A 35 followed 
The joint (rial of the petitioners for criminal 
breach of trust committed at B and of two re 
ceivers who received the property subsequently 
at J, was held bad in law To justify a joint 
trial of several persons all the offences charged 
must have been comm tted by them in the one 
and the game transaction 11 any of the offences 
so charged were not committed in the same 
transaction, the whole trial h illegal under a S39 
of the Criminal Procedure Code for mi'joinder 
Obi Bbcsan Admkahi i Emperor <1018) 

I L H 18 Calc 741 

MISJOINDER OF PERSONS AND OFFENCES 
See Charges I L S 46 Calc. 712 

MISREPRESENTATION 

See An verse Possessiov 

I L R 40 Calc 173 
Sec CntTKAM Right 

I L R 42 Calc 28 
See Compawt I L R 42 Bom 284 


MISTAKE 

See Clerical mistake. 

I L R 39 Calc 285 
See Contract ACT (IX or 1872), ss 20 
As 1 L. R 40 Bom 639 

Set Decbek I L R 40 Bom 118 

3 Pat L. J 465 


See ReocttRatio’c 


I LB 41 CaR 972 
See Reoistbatio's Act, 18'7 ss. 17, 49 
I 1 R 34 Bom 202 
Set Jl*s Jcdicata 2 Pat L. J 313 
See Sale is Execution op Decree. 

I LR 41 Calc 590 


amendment ol— 

See Tower-op Attobnev 

I LR 87 Calc. 399 


— In description ol plaintiff — 

See Civil Procedure Code Act (\ or 

1908) O I, * 10 

I LR 40 Mad 743 

— In drawing op of a decree — 


— ■ In ii’.s deed — 

Set Fvtoxxc* Act (I or IS**), * 82 cl, 
(a) . 1 LR !9 Mad. 792 

- — rectiScatian ol — 

See Decree . L L X 40 Bom. 118 


MISTAKE— coitfd 

Discovery of when first Court's 

decree was passed — 

See Limitation Act (1908), Sch I 
Act 98 I L R 45 Horn 582 
— Mutate, evidence of — 

Similar mutate in otter donments — Admissibility 
— Concurrent finding of fact, based on no evidence 
The proper description of houses m towns for the 
purpose of registration is by the street in which 
they are situated and the number which tbev bear 
in that afreet 11 here a stranger to a mortgage 
decree passed in the Original Side of the High 
Court, who had previous thereto acquired a title 
in property actually intended to be conveyed 
(all of which was outside Calcutta) proved that 
there was no property in Calcutta tearing the 
str et name and number given to the only item 
of Calcutta property included in the mortgage, 
and that the property in Calcutta which in fact 
answered the description of that property by 
metes and bounds given in the mortgage deed, 
did not belong to the mortgagor Held that 
the onus of proving (as it waa open to him to 
prove) that there was a elencal or other error in 
the description of the property and that in 
fact an existing property situated in Calcutta 
waa intended hy both partes to be mortgaged, 
was on the mortgagee decree holder That to 

E this the mortgagee should havo examined 
If as also his mortgagor That ss no evid 
ence whatever was given to prove this case, it 
was not open to the Courts in India to como to 
the conclusion tl at the entry of the property waa 
a mistake Evidenco to show that the mort 
gagor had purported to mortgage wilh other 
mortgagees the same property under the same 
description and had been compelled by them to 
consent to rectificstion was irrelevant st the 
trial to prove that the entry in the document was 
a mistake That the principle of concurrent 
findings of fart did not apply to such a case at 
it was a ease of no evidence, and it waa open to 
the 1 nvy Council to bold from tie conduct of 
the mortgagee in hot examining himself or his 
mortgagor and from ether evidence in the ease, 
that the entry waa intentionally fet tfoua, 
IIaremdra Lal Rot CnownnrRi r IIaRi Dasi 
Debi (1914) I LR 41 C»!c 872 

18 C W N 817 
. ... — . — — ... — 8 ml to W aide p re 

nous decree on ground of mltlale — Competence of 
compromise and decree Hereon — Rectified on — 
Fraud A decree can be set saute by suit on the 
ground of fraud if of He required character Rut 
a suit does not lie to act aside a decree in a previ 
ous ault on tl e gronn 1 that the Judge In patting 
that decree made a mutate Jogennr Atha r 
tMnff* B»hnu Chattel, S C » 1 473 dissented 

from Hahcm'd ( dab ▼ flnhcmed fiolhman 
1 UR Si Cole CIS Sadho J/urer v Golab hmgk, 

3 C H \ 37 J, and Bhandi S>*j\ r Ihruiol 
Pot, IT C IT A Si, IS t L J 675, referred 
to While In tie ease of a compromise, aa the 
contract n capable of being rectified for an appro- 
priate mistake, so. aa tic necessary consequence, 
is the decree which fa merely a more formal et 
pirteien given to that eon tract UrddcrrficU 
jMntmg Co, Ld V Henry Lister «»d Sons Ld 
(735.*) - Ch ?'J followed hrsowtaj Ehcxta 
c Praia JIokat LuCETa (1915) 

t U B- 43 Calc «7 
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MISTAKE OF FACT 


I LK 37 Cila. Ill 


MI TA KS HA R A —ro*t4. ' 

Wbe bet lather'* *Ul«’» *otu a 


MISTAKE OF LAW 

— — by ifUtntot - 

<: .r Aaerraat OK 

I UR 55 Boa. 153 
'■ - — — hy IiqeidstOt — 

Set Co -micr srmr I itxr 

1 US II Bo« Ml 

— — Coorti ord*r pasted oa—Eflect ol — 

Sr* B*ra*L ?ryi*cr Art I8$S »«. 17* 
*kp 171 6ni L. j la 

WITAKSUARA 

S<« Hiican Law 

Set llrapc 1 aw —AUf a-riot 

I U K 33 All C51 
1 L. H 39 Calc 80S 
Su Ilraon Law— Om 

1 US 37 Calc. I 
Sea His do Law— iKBWtaM;*. 

1 UK 57 AU. 804 
I L. P 34 Eon,. 331 410 
I U It 33 Bom 3S3 
Sn lira DC I .aw — Iol*r Fa*n.T 

I U R 45 Calc 0T8 -33 
UUR « Calc. 1031 
l I*. It 35 All 302 
I UK <0 Calc 407 
t UR 33 Alt. 183 
I U R 33 AIL 438 
I U R 39 All 437 
I U E 40 AU 139 
1 L. It 41 AlU 233 338, 381 
St* Jl non Law — J oist Favu.tr Fao. 

rwrrr L U R 43 Boa 4~2 

Sr* Kikdo Law— Lion, Yacusrrr 
Si* lira dc Law— Jliraxjnaha 


Cb It * 8 pi 4 and S-— 

St* lira do law — Ectcefwox 

LUE 39 Bob 87 

• ch. ji $s s a~ 

Set Ilrauc Law— facratriTee. 

I URW Calc. 384 

Cb II *. 8, para S— 

S a Hrapc Law— Scounajios 

r L. R. 39 Vom 183 

Cb II a. XI parai 0 11. «— 

S« IT non Law — Starr ru* 

J L. Jl. 43 Calc SU 

WTAKSITARA FAMILY 

A« E*»oai. Ttaiscr Act 1S81 «i 105 
art jaj 25 C W Jf 38 

itt Him i I aw — liter 

LUR 48 OIc. 3« 

MTTTADAU OR ZAMIKDAR 

— aMtgnmenl ol Jodi cadet permanent 


MIXED FT YD 

Set lira dc Law— Jour Fa*n.r Fao- 
mir UK 41 L A Ml 

I U R 40 AU. 18* 

MOFOSSIL MAOKTEATE 

See Cowricrr or Cockt 

I U EL 41 Calc. 1*3 


St* I trace Law— Pawnnon 

UR 34 AIL 505 
1 UR 39 Rota 373 
I UR « Calc 459 
1 L R 33 AIL 83 

Sir Italic Law — SraiDnaw 

I UR 39 Bom <24 
Su llrano Law — S uccess o* 

1 UR 37 AH. 645 
LUR 33 AIL 702 
I U R 39 Calc 318 
i £. R si *a ees 
I t, R. 35 Mad. 152 
LUR 33 Bora 438 
I U R 38 All 418 
1 L S M AB U 


~ doctrine ot as lo n?bt by birth— 
t* Bra DC Law— Paa-m ok 

I UR.53 Mad. 556 


5« III 113 

MOOtTCJ BEST 

-- ■■ • — — “ Maq*U reel" inra* 

(*j tf " irogut, {* a wool ol doubtful meaning 
an 1 at tho beat importa no mon than that l ha 
root aaaeaaed rcpnrarnla a proportion of the Cor 
eramnnt rorenue Nawaoaaa Coat. Ol Id a 
Buna* mat T*, ocean- (1D1«> JJftW 5 1135 


MOKARAW 

St* llisaat Toawor Act a 83. 

14 & W » 141 

MOKABABIDARS 

See Paumera ! UR 97 Calc. BIS 
MOKARAW LEASE. 

St* J) owaBi TascKit 


L U R 39 Calc, fi: 
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2XOKARARI LEASE-corM 

Sit LANDLORD and Tenant (1e««) 

news 28S 

Set Lust <tl) 

I U B 45 Calc 87 
Set Minerals L- R 44 I A 243 
MOMBASA MlORATIOtf TO 

Stt Succession L. H 43 I A 35 


— — ■■ left with purchaser lor payment to 

mortgagee — * 

Set Moutoaoi (Sale or I’hotertv) 

I L- R 38 AIL 203 

■ ■ ■■ lull lot— 

Stt Provincial Small Cause Co ran 
Act (IX or 1837) Scu II Art 3 

I Lit 37 Mad 533 


MOTCY DECREE. 

See Execution or Decree. 

I t n 45 Calc. 530 
See Occur avct lIoLDcro 

I L It. 18 Calc. 384 

execution o! — 

See Limitation (4t) I L R 45 Calc 630 
MONEY HAD AND RECEIVED 

— — Honey deposited “ in 

tuun jus habent s improperly irifWroim ty a 
person not entitled to it, Where money is depo* ted 
m Court ia urom tin Knbcnlis and it u withdrawn 
by a person who is deflated not to hays any right 
thereto the money »o obtained may properly 
bo held to he rece red lor the nae ol the person 
entitled to it Lett y J tart niale 13 O B 311 
referred to Minn Hcsicr e Sewn Ci UK» 
(Nil) I L. R 33 AIL 450 

MONEY LENDER 

Set ClTIL PROCEDURE CODE (ACT V Ol 

1008) as 115 and 151 

1 Zi. R 33 Bom 833 

MONEY ORDER 

Receipt on — 

Set bTAHF Act a 85 

I L. R 34 All 192 
MONEY PAID UNDER DECREE 

• suit for — 

See Voluntary Payment 

1 L R 40 Calc 598 


MOOPU 


M0PLA 


See Hindu Law— Partition 

I L B 44 Mad. 740 


Bee Mahomxdan Law— Gut 

I LB 38 Mad 385 


MORPHIA. 

... — • — Whether included In (he term 
opium ” — - 

See Opium Act 1878 s, 3 

I L. R I Lah 443 


mortgage. 


See Adverse Possession 

I L R 37 AH 403 
LLB 38 Mad. 07 
I LB 41 Calc 425 
23 C W N 815 


Set Aon a Tenancy Act (II o? 1901). 
ss 19 20 I L R 32 All 383 

s 20 I L. R 33 All 135 

I L R 37 All 278 
s. 21 I L. R 33 All 7"9 


Nee Agreement against I cbuo Policy 
I LB 10 Calc 113 
See Attrstinq Witness 

I L R 43 Calc. 61 
See BenOal TeyaNCv Act 1S33 3 85 
1 Pat. L. J 161 
S e BnAODAiu and Nabwadari Tenures 
Act (Bom V or ISO*) s 3. 

* I L. R 39 Bom 353 
See Bombay Crrr Land Revenue Act 
(B ou II or 18 0) ss. 30 33 39 and 
40 I L R 39 Bom 664 

See Bckdelxhand Alienation or Land 
Act (II or 1903) 

s0 I L R 30 All 370 

a. IB I L R 42 All 143 

s 17 I L. R 38 AU 351 

See Bundxtojoiand Encumbered 
Estates Act (I or 1903) * 13 

1 L R 33 All 138 
Set Central Provinces Gotmnment 
Ward Act *. 18 

I L. R 40 Calc 784 
See Central Peoytsces Tenancy Act 
(XT or 1698) a. *S 

I L R 40 Calc "6 
See Ciiota Laoj-ur Encumbered Estates 
Act ArrucATiON Or 

1 L R 46 Calc. 1 
Set Cmt and Revenue Courts 

1 L. R 35 AU 464 
See Cmt, Courts Act (Xn or 1887) 
a. 21 I L R 41 All 384 

See Cmt Procedure Code 1882. 


«- 13 I L R 32 All 215 

ss 13 43 I L R 32 All 119 

s. 237A. U K 33 Bom 219 
ss 278 23'’ 283 287 

I L. B. 41 Bom 04 
ss. 366 371 I L. R 40 Bom. 248 
s 411 I L. R. 34 All. 223 

See Cmt Procedure Code 1908 
a 11 I Lit 40 Bom 614, 679 
8. II EXrt. IV and Ha 2 

I L R 39 Bom 138 
a II rxpl. V I L. R. 40 All 584 

8 47 I L. R 42 AH 644 

b- 60 1 L. R 34 AIL 25 

O 1. a 9 1 Pat L. J 468 
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I t B 36 AIL 264 
L L. B 39 AH 506 
1 LB U Bom. 55 
O V * 5 X L R 38 Bom 377 
O XXIt * 10 I L R S? AH Z26 
O XXXIV 


I L. R 58 Ail 21 
I L R 39 All 641 
I I, B 42 AIL 317 
LLR 40 AIL 551 553 
1 L. R 11 AIL 581 
I L R 42 All 519 


I L. R. 32 All 377 
I L R 35 Bom 24S 
1 L. R 35 AIL 518 
I I. R. 39 AIL 36 
I L R 41 AIL 399 
I L. R 44 Bom 386 
1 L B IS All. 568 
I L R 43 All 677 


MORTGAGE — ctmfj 

Set EtjWiBL* Mematfft. 

See Eqpjtt or Rroistmos 
Set Esior r o. I LB 39 Calo 513 
■5n EratscB 1 1*B 35 AIL 194 
I L. R 44 Calc. 345 
I L. R. 45 Calc. 3°0 

See Enursc* Act I 07 1 S 72 — 

*9- 68 92. IL.ll 42 Mi\6- 41 
». 63 I L. R 35 All 254 

as. 63 69 

I L. R 39 AIL 109 112 & 241 

83 64 70 I L. R 35 AIL 364 

a O'* I L. R 44 Bom. 55 

a 94 I L. R 38 AIL 103 

Set Esruonmm Tjbuit 

I t R 36 All 248 

Set FiMttY rax 

I L R 36 Bom 515 
See FOBftjTTBt I L B 38 Bom 539 
See Fraud L L. R 38 Bom 185 

See llrnu Court L L. R. 37 Bom 631 

See Hitoii L»w— Aui -, *TroK 

L L. R 40 Calc "21 
X L. R 42 Calc. 8"6 


See CovsttTUATio* 

I L R 45 Calc 7~4 
See ConsrurcriOT or Vito 

I. L E 39 Bom 119 
t L. R 40 Bom. 74 
Set Construct lo-s or Docchrrt 

I L. R 33 AIL 122 
See Costs act Act IX or 1372. 

S3 20 6j L L. R 40 Bom 633 
a, 39 L L R 34 AIL 273 

a. '0 1 LB « Bom 848 

8. 74 I L. R. 32 All 443 

8*. 126 IV) I b R 4® All 70 
See Court Frits Act (VII o» 1870} — 
aim OX) 1 L. B. 35 A3. 92. 81 
sen 1, Art I Sen. II Art 11 

LLK 39 AH 478 
See Drums AORRUITCRism Rc-ft* 
ACT 1S*3— 

a. 2 I LB 34 Bom 161 

I L. R. 44 Bom 217 
sa 3(ir) 12 13. 

LLB 40 Bom «55 
«. 10A I LB 45 Bom 87 

• 13 I LB 41 Bom 453 

I LR.43 Bom. 1 

as. 13 H (JJ I« 

1 LB 39 Bom “3 
*. 15 LLK.44 Bom 3T2 


1 L R 39 All 500 
LLB 40 AIL 171 
LLB 43 Bom 105 
See Himo Law-JobT Family 
S ee Bit to Law— Mortoaoy. 

See Hiybi; Law— Widow 

1 L. R. 35 All 311 3°6 
See lyaoirstcY I L S 41 All 491 
See Jcbisdictio'' I LR 42 Had. 813 
I LR 43 Calc. 832 
24 C W N 633 
See Lixitatjot ] LR 37 Bom 326 
1 LR.43 die. 241 294 
I LR 47 Calc 746 
See Loutatior Act (XV or 18 ) 

Ben n A*ra 134 149. 

I L. R 32 AB. 160 
So G iw 1« I L B 3« All 195 
Bch XL Art 179 

I LB 89 Bom 20 
See LmiTatioy Act (IX or 1608)— 

•»- 8 7 A*D Art 144 

LLB 43 Bom 437 
»• » LLB 41AII 111 

L U B. 44 Bom 500 
■ 12 I LR 39 Bom “29 

*■ 31 T L. E. 3J Afl. 167 

Sen I Arts. 91 a»d ISO 

1 L. & 27 AIL 840 
Vn T Arts. 128 144 148. 

I L. R. 41 Kid 650 

Sen X Arts. 132 

1U 36 AIL 667 
I L. S 43 AIL 596 
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DIGEST OP CASES 


C 2030 ) 


SIORTGAG E — eonld 

8m I, Am 134 I L. R 37 All 660 
I L R 28 All 13S 
I L. K 44 Bom 614 
Sen I, Aets 134 144 »nd US 

J L. R 43 AIL 164 
Sen I, Amts. 140, 141 

1 L. R 40 Bom 239 
Sen I, Am 148 I L R 40 All 683 
Sen I Am 181 I l R 40 All 235 
I I R 43 All 320 
Sen I ARTS 181 and 1*2 

1 L R 43 Bom 689 

See iUuoxEDis Law — Dower 

r L R 33 All 421 
See Mahomed a"; Law— Endowment 

I L R 37 Calc 179 
I L. R 47 Calc 866 
See Malabar Thants Improvements 
Act (Mad 1 or 1000) ss. 3 5 

1 L R 38 Mad. 954 
See Minos I L. R 34 All 296 

See JfosTOAO* Bond 
See Mortgage Debt 
See Mortgage Decree. 

See Mobtoac* Deed 
See Mortgage ob 8 ale. 

See SroBTOAOE Shit 
Ste Mortgagee. 

See Mortgagor. 

See Oocupancy hoboing 

14 C W N 71 
I L R 43 All 81 
Set OCCUrAKOT Raitat 

I L R 40 All 228 
See Talas or turns or Worship 

1 L R 42 Calc 455 
See PcRDiNisnis Lady 

14 C W N 105 
See Penalty I L R 44 Calc 162 
See Pbe EMmoN I L R 32 All 45 
1 L. R 34 All 416 
I L. R 38 All 361 530 
See Provincial Insolvency Act 190", 
b. 18 1 L E 43 AIL 555 

See Ridemttjon 3 Pat L. J 490 
See Pmistration 

LLR 41 Calc. 972 
See Registration Act (HI or 18"7) 
8 60 I L R. 34 AIL 631 

See F E013TR ATION Act (XVI or 190S) — 
8. 17 1 L. R. 41 Bom 510 

b 17 (?}(«) I LR 84 All 528 

8- SO I L R 35 AIL 271 

s. 77 .1 L R 2 Lah 202 

See Simile Mortgage 
See Sontoal Tamahas— 

L. R. 41 L A 187 
See SrEcmo Relict Act 1877 a. 30 

I LR. 42 Bid. 20 


MORTGAGE— contJ 


See Transfer or Property Act (IV of 
1832)— 

8 2 (<f) I L R 35 Bom 199 
3 6 I L. R 39 All 196 

83 68 to 1 1~ 

Set Trusts Act— 

s 6 1 LR 33 Bom 396 

See United Provinces Court of Wards 
Act 191*. *<8 I L R 43 All 478 
Set Usufructuary Mortgage 
See \atax I L R 34 Eom 175 
See Iendor and Purchaser 

L L R 41 Eom 300 

anomalous— 

S>t Trjnsfeh or Pbopebty Act (IV or 
1682) ss 68 60 93 

1 LR 39 Mad 1010 
See Mobtoags construction 

1 L R 38 All 97 
15 C W N 722 

a testation 0! — 

See TBAN«rrR or Property Act IBS' 1 , 
a. 69 I LR 44 Eom 405 

between Hindus— 

Set Damdcpat, rule or 

1 1 R 42 Calc 826 

See Assignment 

I L R 35 Bom 199 

by ayncnltunst — 

See Dexkhaw Agriculturists Pn-itr 
ACT (X\II or 18 9) s 15B 

I LR 37 Bom 614 

by Directors ol a Company— 

See Presidency Banes Act (XI or 
IS 0) ss. 36, 37 

I LR 29 Mad 101 
— by conditional sale— 

See Construction of Document 

I L P. 33 All £37 585 
1 L R 38 All 570 
See Sale deed 1 L R 44 Bom 901 
See Pre ruction 1 1 R 39 AIL 544 
See Regulation XVII or 1S06 s. 8 

I L. R 40 AU 387 
See Transfer or Property Act (14 or 
1S32) ss 60 and 98 

f LR 38 flfad. tJKT 


bee Will 1 LR 34 Eom 209 

— by Hindu widow — 

See Res judicata 1 L R 41 Calc. 60 
by Carta — 

bee Hindu Law — Joint PaMily 

I L. R 39 AU BOO 

— by minor — 

See Wortoaoe. I L R 38 Mad. 1071 
by Talukdar— 

S't Broach asd Hairs Incumbered 
Estates Act (XXI or 1881) s 28. 

LLR 41 Bom. 546 
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MOLaT OF CAStS. 


( 2"32 ) 


MORTGAGE con hi 

— — by tatanflar 

See llaixomitT OpriL't* Act (Dost 
III or is'4>. *, C 

I t R 39 Bom 537 

by widow 

Set HiMitJ Uvr-Aur>»ioi 

I L F. 40 Calc. 721 
— — — decree absolute lot sale on— 

Set Civ it 1 Tioceh.ee Code (190H), 0. 

‘XXXIV, b 6 I 1 B 38 All 21 
'■ ■ ■ decree lor redemption — 

See Limitation Act (l\ or HXW) a«ts 
181 132 L 1 R 43 Bom 689 
Set Srtcino Relies Act (l or 18^1* 
A 39 1 L R 41 Mad. SO 

See Teavste* or Proiertt Act (IV or 
1982) • M L L R 41 All 631 

* A-otea lor Road Cess Priority ol— 

Set Benoai. Tenasct Act 18*.' a. CS 
1 Pit L 3 161 

— disposition ol mortgages by 

person wilh be ter title- 
's* TMEirta or PaorrRTT Act, ISS2, 

»• C3 L L. R 43 All 434 

divisibility of— 

See Co ota Niorca Lvcomsebed Estates 
Act 6 Pat. L J S 28 

exeented by Collector— 

See Bctdelkbaed Auevation or 
Land Act <11 or 1903) s 17 

L X, H 33 All 351 

extinguishment ol— 

See Teavsteb or PeoriRTt Act (U or 
1882) e 03 (0 

l l It. 39 MiA 959 

Foileiture— Effect ol— 

See Bimbat Land Keience Act, 1879 


MORTGAGE— cw Id 

Maba Brtbrolna Rlybti — 

SeeTt>AK*nx err VrorttiTT Act (I> o 
1682), SB. 6, 33 I L. B. 39 Alt 198 

. of MnVarmt Interest— 

See Teansfeii or pKartuT* Act, , 1SB. 
t 70 6 P»t b- 3- 8,7 

— — ... . ol occupancy boldine — 

See Noarn Wmiot* l'aonxcn R*« 

Act (XII or 1981). 37 ^ 

». 9 / Ll B. 39 Alt I* 8 

■■ — ■ ol promissory note— 

See Transfer or P*ormiT Act (I* 07 
1882) s* )30 aid 134- 

U R 35 Ksd. 29? 

— of stock-in-trade— 

See Coxstrcction or Poccmcit 

1 L R. 37 AIL 330 

prool ol ciecullon ol— 

Set Evidence Act (I or 1872)— ,j 

— redemption ol— 

See Civil Procedure Con* ( ws " 

s ii“K?'s; <EW 3- «» 

Si* Limitation Act (II or 1903) — 
sea I, Ante, 134 144 „ 

I L. R- 38 Alt 133 

sen I, Apt 14*. ... 

I u B 40 Alt 6W 

Sale deed when may bo eonstm* 4 

as mortgage — 

Set Dxxxjjar AasiccLTUBisr llttitr 
Act 1879, 8. 2. . _ bit 

I L R « Boat 817 
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DIGLsr OF CISES 


( **911 ) 


MORTGAGE — contd. 

• Vat an mortgaged with possession — 

See Lsstmtiox Act (IX oi 1B0S) a 20 
CL. (2) Art 116 

I L R 45 Eom 12C6 

Sale to mortgagee m possession — 

subsequent sale to stranger— 

Set Notice I L R 45 Eom 910 
’ ■ Mortgagee having the optton to 

sue for interest or for possession on mort- 
gagor s failures to pay interest— 

See Civil, Procedure Code, 1903 O II 
* 2 I L R 1 Lah 457 

Acquisition of equity of redemption 

by adverse possession— 

See Eqvirr or R*Dzxmov 

I L R 1 Lab 549 


CoL 

Assignment "933 

ArrACfluEvr 2034 

Attest atiox 2931 

Consent Decbee 193 

Consideration *936 

Consolidatiox 2*13 

Construction 2937 

CONTRIBUTION 29-18 

Deposit op Title heeds nc *49 

Discharge 2919 

Estoppel *»9 0 

Execution o» Mortgage decree ®9j" 

Exoneiut on 2953 

Pesiales— Representation or 2 53 

rORECUSCEE "90* 

PbaUD f5 

■Guardian — Mortgage by *’953 

Interest 2959 

Lost Bond 2 HOI 

IfARsnAUjNO 2901 

M nor 2J12 

Moveables 2903 

Part es "904 

pAPtmoN 6901 

Priority .905 

TtEDEJ moN S') 0 

PrOISTRATION 299" 

Sale or 3foBTUAOED Property 2391 

Seserencx or Monro aoies interest 3009 
Simile Mortgage 3009 

SttBOOITlOy 30 JO 

TRANSFEREE MOBTUAOEE 3013 

UBVFRt CTtTAEY MORTGAGE 3013 

31 OCELLAR EOC9 3016 

AS'HCNMFVT 


‘V Teas rr % or Property Act n 
130-13 

- — — — -AffiKa vn of lie Ru.e 

ofi-ndui-’t — Tm* f r of Property A I (I I e/LSJ"), 


MORTGAGE— confi 

AS°rGKMENT— eontd 

» 2 (i) The fact that the person entitled to sue 
on a mortgage happens by ass gnment to bo a Pa race 
cinnot affect the (Hindu) mortgagor 9 light to 
claim the advantage of the rule of damdupat if 
it existed when the mortgage was entered into 
It is not proper to infer that because it has been 
expressly enacted that nothing in Chapter II of the 
Transfer of Property Act (IV of 2SS") aha)! be 
deemed to affect any rule of It ndu Law the Legisla 
tare has deprived a Hindu mortgager of the pro- 
tect on afforded h m by the nilo of damdup&t 
The right of a mortgagee to sue for Jus principal 
and interest arising from a contract must i-e tslen 
to be made subject to the usages and customs of 
the contract in parties Jeewanbai i> Makoroas 
( 1910) 1 L R 35 Eom 199 

■ .... . . — 9a t by as g-net of mori 

gage bond — Si off by ihe defe dant of a decree 
dell againet the asngnee — LqudaUt let-off tchether 
alio « Me — Transfer of Proper! t Act ( IV of 1$$") 
« 3 and JS " — Artionolle da m nature of The 
dextrine of equitable eel off is alnejs confined to 
unascertained sun s arising out of tt e same traneac- 
t on Sabramaman ChiMtar v Hull ueicnmt A <ja t 
gar IT Mod L J 4SI d ssented from Where 
a mortgage is transferred without the pn\ity of 
the mortgagor tha transferee tales subject to tlo 
state of account between tho mortgagor and mort 
gagee at the date of f bo transfer bat not subject 
to any independent debt m no way connected with 
tho morigase Turner v Stn th f/J0f] / Ch 742 
followed Chxnnn rya Paul than v Chidambaram 
Chettx l l R •> Mai 21 9 d at nguiahed Sudra 
MANIA AyyAU P ^CBRAkLAXIA PaTTAB (1010) 

I U R 40 Mad 683. 

ATT \CHMENT 

- — Attachment — CiriZ Pro 

"Jure Code (Act V of IMS) O XXTUII r B 
Tho pla nt ff in a mortgage su t alter tl a prrli 
min arr decree and before the data appointed for 
payment into Court applied for attachment of 
certain otl er propert ea of tho defendants on the 
ground oi iniroffc ency of lie mortgaged eecur ty 
— UelJ that as the plaint ff would ult mateiy 
have to apply foe a personal decree against the 
defendants she. had a right to get an attachment 
under O XT XVI II r 5 of the Civ l Procedure 
Code Bohambhar Sahai r Euthdrn I L R. 

IB AO 1S6 an I Ja parhsh 3 ora n Singh x 
Ba ranta Roman M-i 15 led Can 604 referred 

to JOOEMATA DaSSI V Bl ID \ A VATU PxAUANlcI 

1018 I L. It 40 Calc 245 

ATTFSTATION 

Set Fvidxnce Act 187" av 03 and 69 

Sr Teassftr or Protestt Act ISS" 

*3. 09 AND 09. 

— . ■ — — Transfer of Properly frf 

(II of ISS°) e SS — Co-trmtnnt •/ may utt it 
execul an bo o>i ri*-lndenee Act (I of IS ") «* 05 
60 0 A roortgiee bond executed by several 

persons »»» sought to he proved bv tlo fridmee of 
ono of tfa executants who was »l»o the tcrlba 
of the document U U that a parts exrcut nr 
a document required 1 y law to bo attested cannot 
Van attesting w turn thereof and bit eeilence 
even I f lie was preacr.t at and witnessed tfersecu 
t ona of it ty others cairn t bo are-ej led as ttat 
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DIGEST or CASES 


( 2015 ) 


MORTGAGE — confd. 

ATTESTATION — o>*M 

of in attesting witness in regard to such executions 
Jogmdn A a Ik v Ni/ai C**m, 7 C B A 3S5. 
distinguished Bryn n V ITAiic, 2 fotinlson 3i5. 
ill Sharpe v Birch, L It SQ B D HI , »«f»' 
r Tatham, 1 Ail .t Ell 3, 23 JWaMfM v /teed. 
} V ^ ir AM and Seat v danige. l JR 7 
(SO 516, relied on Quart TOfttto sdrnis 
sion of execution by a party is not receivable in 
proof of execution of such document by himself 


— — — • — T rouble if Property Act 

(IF of IS&i), • 9~ Premium of mortgage by parda 
nothin My, attfetatum of — Rtgutrementa at to 
tdentily "/ erecufosl nsii at to witnesses ere \ng 
actual tx/mSnm of deed — Arinoudedgment of her 
signature by executant On r question whether a 
mortgage sued upon had been properly attested 
under the provisions of u 50 of the Transfer of 
Property Act (1\ of 1882), the esidenee showed 
that the attesting wotnrMM Jed not though 
present, seen tbs executant (a pardonmfiin lady) 
sign (to <t mi, Rat Aftf avdemtentfr to the etxcrr 
lion roecited from ber son, a bo had been with her 
on fho other side of tbs pardah an Rtfcnnwicdg 
inent that the signature on the dred had been 
made bv hi* mother Held (reversing th* judgment 
of tho High Court), tbst the requirements of • 
SO had not been complied with, and the deed was 
therefore, invalid as a mortgage Stoma Patter 
v AM«d Andre BandhanJ 1 K 35 3/ad 60 7. 
L. K 39 I A 33, end Podarath llehcai V Ram 
Aflin Vphodui, 1 / R 37 All *U l It hi l 
A 163, distinguished Usual Pissfso frrxan v 
ISBSt PtSSlIiO Scion (1918). 

I L. R 45 Calc. 7«8 

, ‘Scribe— Execution ad emlttelbg adult exec uta nl\ whet her 
buvfinq on minor— Evidence Act (f of 1 5721, »J 6* 
and 70 Where it is sought to provr ths execution 
of a mortgage by the evidence of a person who 
signed the deed ns a sente it mast bt istabbshed 
that tho latter, in signing or a ecnlie. Intended to 
eJ go »» a nit wee Where a person who h»e sign'd 
a doed as a senbe aulwrquentlv asserts that ho 
signed m a witness the onus of proving this utter. 
tion lie* very heavily on turn Naoxsswm 
F*» s so «T Bscitcr Sjkoh 

4 Tat L. J 511 


Canttnl ittttra between 

mortgagors and mortgagee — yo«*r fnannyrment — 
Pipeal <f>rrev>it of rent and produce— Prcbditioa 
against partition — Mortgagee eonprtmt to grant 
ration bow — Uesrlgngat to gtt on* fourth of tit 
pn-anana (present)— If iplts </ the tnortgetgow cos. 
ivynf (o the mortgagee — EyvihlWt mnrtiMJ' by 
mortgagee— Settlement 6y mortgager •* femur of hu 
* tatume—Suit by rgentnN* rnarigugtr — Decree*— 


COK8FAT DFCREE — could 
Owner* of certain land mortgaged it to S In tho 
year 1SGA consent cleen-cs, Exhibits 57 and 68, 
acre passed between the mortgagors and the mort- 
gagee S Tho Consent decrees provided that loth 
parties should jOmtlv earrv on the management of 
tho land, eaib being entitled to half of the produce 
and rent, that tho land iteclj should not ho parti 
tioned/that S Was competent to grant a mints* 
lease, provided the „a arana (present) accepted was 
not less than Its COO and that tbs said naiormia 
should be divided Lelaren the mortgagors and S 
in the proportion of \ and ( respectively Tho 
said rights of the mortgagors were subsequently 
conveyed by them to .8 lor consideration, Exhibit 
64 Afterwards .<?, in April 1801, deposited 
Exhibit 64 by way of equitable mortgage with two 
persona In October 1891 S settled the property 
which was subject to tbn equitable mortgage on 
his relatives J and Jf In 1812 tho two equitable 
mortgagees aacd S to rocorvr tlierr equitahlo 
mortgage debt and got a decree against the pro- 
perly equitably mortgaged and against i? person, 
ally Ths property was Jmt up for sslo in execu- 
tion and purehiiard by 11 for Its C 421 which 
covered the clam, 0 f the equitable mortgagers 
J and it obstructed the auction purchaser if in 
bis attempts to obtain possession, and tbrlr obulnie 
tioo having failed, they brought a suit against H 
The coal decree ,r, the suit made a declaration that 
as against II. J and II wero entitled to the pro. 
parties and their possession subject to 11 « right 
conveyed to the mortgagee S under Exhibit 64 
and subsequently purchased by H and that "the 
nghts of tho parties as thus declared must be 
worked out by amicable settlement between 
them or by means ol n sepsrato suit” The 
plaintiffs si executors under the will of H, deccosed, 
who was depriv'd ol pojae»*lon under the aforesaid 
decree, having brought a suit against the assignees 
of J and U to recover by partition $ share of tho 
land, the lower Courts disn isecd tl o amt for the 
recovery of J share by partition on the ground 
that the claui-o m Hie consent decrees Fxhlbita 
57 and 5S, affected to prohibit partition On 
second appeal by tho plaintiffs Held, reversing 
the decree, that though tl e plaintiff* as tenants 

by virtue of the consent decrees they wero estopped 
from exercising , U rh nghl Held, further, I bat 
though the consent decrees did empower tho 
mores gee S to grant a mi ran lease without tho 
mortgagor's conceit, yit this power did not emiro 
for tho benefit of fus anvigncos fOvASli T rxt'Ut 
r KmawDAs TicrwDss (1911) 

I, L R. 35 Bore. 371 

COV*IDFttATIO\’ 

See Taan*rcn os Paoexstr Act. 


*■ CASES 


( 2938 ) 
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MORTGAGE— conld 
•ft CONSTRUCTION — conld 

\ 4 derrr« mortgaged — Ctul Procedure Code Act XIV 
\of 1SS2, a 276 — itlnchment and mortgage of decree 
on tame da j — Mortgage t aid unices attaching 
creditor ehotcs it to hate bttn effected during the 
■pending of attachment W1 ore a decree is mort- 
gaged and tho amount due under the decree is 
subsequently realised m execution, tho mortgagee 
baa a charge on tho amount bo realised Tho 
mortgagee is entitled to a charge on property 
j which through no fault of his has taken tho place 
‘j! of tbo mortgaged property Sirgaravelu La ay an 
' v llama Iyer, 13 Mad~ L J 306 dissented from 
The receipt by one Court of a notice of attachment 
by another Court is not a judicial act to which tho 
principle that judicial acts must be presumed to 
Jia ve been done at the earliest point of time of the 
date thereof would apply Where therefore a 
decree is mortgaged on a certain date and notice 
of attachment of such decree is received by tho 
Court on the samo day, it lies on the attaching 
creditor seeking to set aside such mortgago as made 
during the pendency of attachment under ■ 276 
of tho Civil I’roeedure Code to show that the 
receipt of such notico wss prior to tho execution Of 
the mortgage when a decree is attached and the 
attachment is subsequently withdrawn by agree 
meat, the attachment docs not continue against the 
money realised in execution of such decree in the 
abcencc of anything to that effect in tho agree 
ment \xnkatkama Iyer v Earns* Powthiv 
11909} I L R 33 Mad 429 


Tested in tho mortgagee on execution and registra 
tion of the mortgage bond Failure on the part 
of the promisor to perform a promise which formed 
whole or part of the consideration inducing 
executed conTeyaneo docs not give the pro 
nussco a ngl t of rescission Mere registration 
does not render a sale of immovable property or a 
mortgage operative from the time of registration 
if there is a condition attached to the contract that 
the operation of sale of mortgage is to be post 
poned till tho actual payment of tl e full amount of 
consideration In every esse the onus is upon the 

G rson setting np such a condition. Mokuar Lai. 
abwa&I t> Harujiar Box 

2 Fat L J 168 

CONSOLIDATION 

Right of does not ante 

« then equities of redempt on are sritred— Subsequent 
morojuju eremite 1 rfy some of file aineena’ai rt of 
original mortgagor, vhrJhrr mortgagee may coneol d fie 
The right of consolidation can be exercised against 
tuenssors tn title to tho mortgaors only so Jong 
as the equities of redemption are not severe L 
There cannot be a consolidation of mortgages 
where the hrst mortgage is executed ly the sole 
owner of tho land mortgaged and tha subsequent 
mortgage 1* executed by some one of the successors 
of tho original owner There cannot be two 
different naufructoarv mortgages on the ssroo land 
at lhe same time. La la Ram Naiuiv I-al v 
lai* lIoxxiDitA* . . ,6 Tit L. J 644 

CONSTRUCTION 


1 . - 

Aw a 


presumed — Abenat on— Onus of proof— Liudenct 4ct 
II of 1872) » 106 — Tran- ter of Property Act (IV 
of ISSt) ss So 00— Oil */ Procedure Code ft of 
1903) O Uifl r 6 Where a mortgage pur 
ports to charge tho entire interest m a property, 
and tho mortgage monej was advanced for Icgitt 
mate family purpose* expresa or implied out ho 
rity of minor co parceners may be implied and the 
mortgage may bo enforced against the entire 
family intcrert. Surnj limn koer v Shco Period 
S.sjA l L R 5 tale IIS L. R G I 4 SS 
referred to. Authority to mortgage may also 
according to tho peculiar circumstances of a case, 
be implied even in casct where the mortgage 
money was not ad\ ancod for li gitimate fuui ly 
purposis A mortgage is an alienation even 
though it is for a very particular p irpose e g , 
as secur ty only for the solo rats drawn or paid 
on account of instalments of rent Chart II ih 
r .VMM .kenjit J J. J f JJ.kU AV J, Jf JSPJ } 
165 refem d to Where on tho ones do it la prove 1 
that the vrholo of the mortgago money, wilh tho 
sxccption of a very small jxmion of it w»» ad 
vaneed for k gitimatc family purpose and there is, 
therefore a suiTcient foundation for a decree for 
*•1 1 on the mortgage, an i on tho other side it is 
rot shown that the smsil pory m Of the dll t was 
not for any immoral purpose, the smaller Hem may 
be rep anted as a debt of the father binding on tho 
son. Iluuaontanptrsaud J unday V Munraj Am. 
werre. 6 Moo J 1 393 . IS Ji R SI n Uthnun 
Shut » 0 1 rid hoc CkoinlAru l L. R- 5 Calc. SI'S 
itakamr fintt Tricon v KhAuh bmgh I J„ n 
31 Calc IS I kishun Per tha J Chotathry v Titan 
I trthad Singh, l L. R St l ale 13S 1*1* Sural 
I roead r Letai Chand, I £. it 2S Cale SI7, 
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MORTQ AG E- eo* f J 

CON STtll ITION —ft 

•/ r*>r^v // 


l»r r tht « t il « apjedlant 
rtkago of Ik »«m» property 
Inu] IRVi Tti« appellant, 
• lid* of ihc mortgagor on I 
remained In the 10 rftgagre 
irtgape fn Iftf I hr prior 
io t mi hu mortgage ml n 


MORTGAGE ~<e»ri 

CON STp l C.TI0N— <->»(/ 
bla e/> bir ft gag's n t foment 04 to j rorreditijr*. 
.. ... ).i» rro].er r un» 1 . to me lor » I i«ttpig* deitra In 

*' U ! , . ob r._ V* <l _..* h r_V.. ’IT". . ,1 prorU* f ill rrccv.ry .rrnmit. .nil J«)lur n 1e, 
1 or no privnil itocre* against thi In *rt gager to 
f*»oor if ll> laotTfopro who nr» To lufjiort 
in igTerm»r>t by a parditiuhln l» It to rompro- 
nioill tlfiiion it 1» luff fleet to iN» tkit the 
general rrnilt «l 11 e eotrprrniiae •• <1 ■! net fretn 
I ho details ibi) legal IMmu-i! tle» in roll rJ. *>■ 
undent kxI I y her and tint iU»mter»ated tod 
romprient persons with i Jur ander«tiBilin|; 
ot the whole matter adrl*eJ her to ejreiile It 
■'i-rinuLi Iir*i n I brass Srsnant It>i Oor 
uruti (l»l»| L. R. 49 I A- M2 

IS SIi«r»n of rotlf* tlrleea 

lltu ot rUItga- IT •(tor I rieerrel u»— • ror* lo»d«. 
Hhere 1 raroindar non gage* hi* entire ttmhtilml 
rtghlaioa tillage without any rewmlion whi'rter, 
there l« no ee*vvn why the tnortjrce iJit*!"} not 
be held to Include tin mortfij * • righta In ftt»re 
UrA porehawd r inn time before <h * t eroeaHoO 
of Ob gimtrin Jfitsw AtJ Kits* * Atm* 
tt-Hssm I L. R. *1 AH « 

14 Debtor wewtln* a nrortrs** 

o! Us properties l# fsroar ol sJlrtrd creditor 
ta telstlnn)— ‘won all" »'»p*nd.»7 poym.nl 
— /io»4 f It* W |ri»m/(Kn. A«<e in U del" _ 
mm»f— tomUrralmn #/ latU X a \ rW. 0«/f 
i« r*fai*o* In 1 ret ortif, oifiiuit Csnl /* were 

related to eaeh itkr and fill between them 
nomeroa* burlnrw deal him which i< »»• ellfjreJ 
Jett ;> In l-Ued to ( to the extent of !’«. #0 W. 
On Solti Pei -ember IK?* Ja»r iffee [f* eh op b*J 
io«ptnd«l piynvml V purj-eled to eseente a 
orafrnrtuiry mort|f»pe ot klf hk Immoveih 1 * tro- 
nerttei In firune (t i in torn ‘ "‘ 

itlev-e-f d> ‘ 


motginre lirouj, 

IRSJ oMsine-i 1 d<n ren a 
Ttintter if INopertv V t The 
«»er onty »g»(D»t lh« m*i(^v(or 
mortgigee, vii r t n xl* > pirty 
the prior mor*t,»i;ee nor t» 4 ■ in 
«lop» to rxrculo lh»t iter eve m 1 I 
ini ioopentire liter the (>■ *e of 1 
tho dit« on rrhleti it Wi 

4 Imittmf ihit the (iter tn . 

tered. in 1 that tl e eitlier raorteieee mu«t tee 
to here hid notne if it *hen he t-noisM hi 
«nd ohuinett 1 Jeer"* In 189S. Hell to 1 
brooght on the M<h of J atj hy the 

mp-oolent ml h r tn-x*ri*e of th» l*«h «4 t*e 
lit I tfaliut imon? othen the «ppe!l« n t 


1 ktiBol it 




tespon lent w»i enlillol 1 

O \*m e ! of the t o>le M nil Irom/jw 
190% lor i»h- tut tl it the Mle *•» not » ihjert 
to th» prior mart -»(c» of the *[ pell.at The tree 
eonutrueiion ot • bJ ol the Tmn'I-r of I roperty 
Act J» tbit m the miking f I he order «b»4ote 
tor into on |er that leet on the rr. ur «y i< well i« 
Iho <1 fen tint* rg bl 1 > redeem mere bnfh erllo- 
liauhnt iml that I w tl e right of the moetgign 
nailer lo» leeurlly there lie Mitel rolryj Iho ng hi 
to a »»!e eonferml to the deeeee lilt IU« r 
81 UM Him (10IR) I. L. B. 40 AIL 407 

11 — Mortgiw Bond-Rtro lent— 

Lore no r! at rrpryweef Jforfyapeit to reo/ut 
money in e itr 0 / dt/onlt lu rule of mnrtjayej path 
peril" — Sri/ an in wtflje ton l B-k/Aer a nail for 
rttortry of mo • y < Kit yd on tnoitjixo'J froperlm 
Where la a 1 1 1 to ml ore r ■ morletcr the plaint- 


, . Jtion rf the will 

hr V to C Ceeta n erodltoe* 

ot i> »ho In the meinnh lo lit t innt toted aolti 
•Ciin«t D »lfirh-»( hef ire Jodfmfrt the *»id 
pro pert >r« »lerecpon C nnn ie»eilull» UW tlutn 
to the proj-ertira ontler 1 ft 1 f Art AH t-f JPW 
llrtJ In a loll Ly C to eel ml le the attlthmrnlt, 
that the ijoeethni for determination In •b* f”* 
M In ill wl ether til mnetzife ale 1 bond f lr trioue 


* the n 






I proiiertiea belong ng to tl 0 mortgagor*, 
■t thn pr m»ry ol J-rt ot the eu t *11 to 
loner in J whtt til* (otirl eaoul I « n the 
we 111 be money and not 
I in the vuit an I that that 
n tho mnrtgiged proj> 




SairATi hilt i)c: 


e* l they 

. . . 'll. id lie 

the eonetraeTi - 0 that th* 
deed in that part 


22 C W^k'i 


rrorin taking each f.ct whl h m 
tomi f Jr ol the mortgage ee|» 


Nlosnal (1913) 

12 Two Mortgagees— Separata 

mm moored — Teaunt l« Common— Un)M 0/ «ti 
-Uae/yaffce— f Tn/frenc. —PorJonoetm— Cam 

promiee— /xfejxiuleat rldto et — Trie Teal LjKin 
a mortgage to two mortgageee tn secure Iw »e 
pornte some the wbolo mortknged property he ng 


of I he fa 
that It was 
vhoress in a c 
tierewary tha 


nr 1 ke the present it ■»; 
the fact* ehoitld le r 
lidwegbedai 


serrr&l properties — So It of • 


repay 


repayment J/orfyoyie >7 nn 
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DIGEST OF OASES. 


( 8910 ) 


MORTGAGE— eo«/J 

CONSTRUCT! ION— eon/i 

*m properties — Transfer of Property Act (It of 
ISIS) t S° II properties A, IS and C arc mort 
gaged they are atl equally liable In the hands of the 
mortgagor for the mortgage , if however during 
tho subsistence of Hie mortgage they pass Into 
other hands they are atilt umllarlv liahle but 
tho owners inter ff when the mortgage is enforced 
are entitled to hare the liability apportioned 
rateably between the properties according to their 
value at tho date of tho raortcage (a 82 of the 
Transfer of Property Act) This however is a 
right between ti e bolder* of the properties inter 
» and does not affect tho mortgagee a right to 
enforce his mortgage against all or any of the 
properties If however the mortgagee releases 
■ono or more of the properties from fialility under 
■the mortgage with knqwledgo that there has been 
a change of ownership as to some or all of the 
properties, then the properties wrhieh remain 
liable are only liahle to such part ofthe mortgage 
debt as is proportionate to their value at the 
date of the mortgage !\ helher a mortgagee! 
neglect to enforce hi* ehargo against tho surplu* 
sale-proceeds of mortgaged properties »old under 
a paramount title amounts to a release of the 
properties from their liability to the mortgage 
debt is a question of fact Tnt Mrnxipcit Zemiv 
HAST Co , Lb. V AbIVASH CUASDBA MlTTRh (1018) 
23 C W N 308 
18 “ Muakhiat’ —Transfer of Pro 

C rly Aet (/ V cf 1832), ; 6$, 100 A deed the 
sis of a suit for salo as on a mortgage opened 
with a recital that the executant bad borrowed a 
sura of money, followed by a promise to pay the 
amount with interest at 2 per cent per month 
within a certain lime, and then provided ' mua 
I Aizu <nf o and la yam vf-wisul apir (description 
of the share) hagiyal mm mvijir gain rahegn 
Uheua hflOinl- lamaesuh mualh im t 
gaJad ha Ulhaya ’ Held, that this deed could 
not be construed as mortgage The word 
MiudAua did not necessarily imply a power of a 
aalo, and there was nothing else in the deed from 
wl mil an intention to give a power of a sale could 
be inferred Piur Sivon v Eahadvb Ram 
<1912) . . . . I L- It 31 AIL 448 

17. When only part of the 

consideration paid Mortgagee i» possession 

ciinnot prescribe for higher interest by asstrltng a 
h rgtr amount on due — Limitation Aet Srh II, 
irts HI, I/S Where only a part of the consider 
atlon for a mortgage has been paid, the mortgage 
is a good security for the amount that has validly 
passed The mortgagee bv remaining in posses 
sion for more than 12 years under such a mortgage, 
cannot by merely claiming to hold for the full 
amount, acquire bv prescription a right to bold 
as mortgagee, for snch full amount Notwlthstand 
Ing tho assertion by the mortgagee of a larger 
Interest than waa validly passed to him by the 
mortgage article US of the Limitation Act will 
apply to a su t for redemption by the mortgagor 
Article lit will not apply as article 148 specially 
provides for the case P.ajai Tieumal Raiu * 
Pavola Mat dial N aid it (1911) 

U R 35 Mad lid 
18 — Collateral agreement —Where 

n mortgage fa executed but there is a collateral 
agreement that no obbgation should attach under 
the instrument till payment ef money oo the 


MORTGAGE— eon tf 

CONSTRUCTION— ewW 

one hand an 1 delivery to the registering officer oit 
the other, tho moment the condition is fulfilled, 
obligation attache* with effect from the date 
of cxccntlon and attestation of the document 
There is no analogy betwern a common law deed 
in England and a mortgage deed in thi* country 
in this reyiect JancNAwtijB rnosAn Sptcit * 
Deo J.ARA1N Sinoh (Mil) IC C W. N 612 

18 . Liablllly lor deficiency In 

Interest — whether Personal merely Or a charge on tie 
mortgaged property A mortgage deedprot ided that 
the mortgageo should tako possession cf the mort 
gaged property and out of the rents and. profits 
pay tl e Government revenue and appropriate 
IS* 112 per annum on account of fntcrc«t at the 
rate of 1 1 annas per cent per mensem It further 
provided that should the amount of profits cal- 
culated on the basis of the natwari s accounts, be 
found insufficient to rover the whole amount pay 
•We for interest, the deficiency would be made good 
by the mortgivor together with interest at the rate 
of Pa. 2 per cent j<er mensem Util that defici 
rnev in tbe st ipulated interest was realisable as well 
from the mortgaged property »s from the jnortga 
gor personally Muhammad Husain t Btoetor 
than Das 4 All L J 176 referred to CnrttTA 
sfAir r DtrtAitr (1010) I L R S3 AIL 107 

20 Interest partly in kind and 

partly in cash— Interest trhen payable — Suit 
for arrears of interest — Tl ords amounting to 
covenant to pay year by year In this case 
their Lordships of the Judicial Committee held 
(reversing tbe decision of the High Court) tb»t 
on the true construction of the mortgsge there 
was clearly a personal covenant to pay intere-t 
on the mortgage money from year to year, and 
that the stilt, which was for arrears of Interest, 
was therefore maintainable Mariam If CODE r 
K suit man v a NasayaK (1911) 

I L. R 35 Bom. 327 

21 Personal decree, suit for— 

— Mortgaged properties, if must be fret proceeded 
against Held, on the construction of the mortgage 
bond in this case, that it contained an express 
promise to pav the amounts secured so that the 
mortgagee was entitled to sne for a personal decree 
only field, further, that a stipulation that ' if 
the debt be not paid off by the hypothecated pro- 
pertied ’ the mortgagee * will bo able to realise 
the money by sale of the mortgagor S other 
moveable and immoveable properties did not imply 
that the part agreed to postpone the remedy 
•gainst the person and otirr properties to that 
against the mortgaged properties Besot Kbistosa 
Deb s. Debetora Kisuoke Nasdt (1911) 

15 C W N 722 
22. Simple or anomalous mort- 
gage Covenant In pay— Og Hon of mortgagee 

to tale possession on default of p ayn ent of interest — 
Mortgage if vsti/nct easy— Decree for tale if proper 
Held, on tbe terms on the bond in suit that it was 
a simple mortgage. A simple mortgageo is entitled 
to a decree for sale as a matter of course, notwith 
standing that under the terms of the mortgage 
bond he has the option on the mortgagor * default 
in payment of interest, to “ take j ossession of fhe 
mortgaged properties and to enjoy the same, 
as under a usufructuary mortgage. ’ Krisicsa 
Bb err att Derr Gabtt v Svetas Battssc* or 
Vizusaoiuk (1911) . 15 C W N 441 
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DIOtSX or CASES 
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MORTGAGE— ensU. 

COST K l BUTION— eoafd 

a or. [It Id, that (bo position of the oo mortgagor 
ecming a mortgage ■» that o! on assignee of the 
Original security, ami that the period of limitation 
U tho *.vna or that wiilif.i which the original 
mortgagee could hare brought hre suit on hi* 
mortgage, hail ho not been redeemed Therefore, 
tho suit. iiartng been brought more than 12 year* 
after the duo date of tho nrhrlnal morlpacc, was 
barred by limitation under Art 132, Limitation 
Act. Fantham r. Ah. l. L R 4 All S3 (18311 
A’wru ll.br v Jaaat, I. L 11 S All. SOS (1886). 
A»*/07r. IPfltir, / L.tl 11 AIL I ikh also/ L.R 
11 All 423 (1839), flat l'rosad r Roghunandan, 

J L It 31 All I6C'(1009) and Digambar \ liar en 
dr a, 11 C. IF. A. €I7{ 1910). followed l amdeb » 
Laluji, l. L. R 2S Bom S00 (1002), referred to 
Eesldoa, tho suit, havlog been brought more than 
lix years after the dates of the payments, was 
betied, whether Art OO or 09 or trt 120 of tho 
Limitation Act applied. Sbxemati UuxraiRi 
Deni o. Mokusdalal Batcnoracnar* 

25 C. W. N. 283 

DEPOSIT OF TITLE DEEDS 

Btt JfORTOAOB ( l’. 1(1 1 ST RAT] ON) 

24 C W. N 599 

See llotmuax (MrscEtrjjrxocs) 

1. Iu F. 43 Calc 1032 

Bte RrannuTinr Act, 1008 s 49 

I L. R. 40 Mad 547 

‘ Equitable mortgage — 

Security, scope of — Title detde, deposited or security, 
and endantment made on promissory note given — 
Addition mbseejnently made to tnenorandun endorsed 
on note — Scope of security limited to original memor 
rand'im. Where title-deeds ol property are handed 
over with nothing said except that they are to be 
•ecunty, the law Suppojos that tho scope of the 
security is ths seopo of the title-deeds It here, 
however, title-deeds are handed over accompanied 
by a bargain, that bargain must rule Lastly, when 
the bargain is a written bargain. It, and it alone, 
must determine what is the scone and extent of 
tho security Sham v Foster, L. R 5 L & I 
App 321, per Lord Cairns, followed On obtaining 
a loan the defendants executed a promissory note, 
and mado an endorsement on it . “ As security, 
grant of a house »a 14lh Street,’ to which admit 
tedly some month* afterwards, wards were added 
whfch caused the endorsement to read " At seen 
rity, grant of a bouse in Strand Road and 14th 
Street.” There was, in their Lordships opinion, 
satisfactory evidence for the defendants or iden 
ti Edition to show that the security consisted of 
only one house, and that the references to it in 
books ol account and elsewhere, were always in 
the singular and on tho other hand, the plaintiffs, 
the persons holding the security, on whom it lay 
to clearly satisfy tho Court of the seopo of the 
security, had failed to do so Utld, therefore, 
(upholding the appellate decision of the Chief 
Court), that the seopo of the security was limited 
by the original endorsement on tho note Paaioi 
vahdas Jaojiyamdas Mehta v Coax Ma Peek 
( 1916) . . . . I L. R « C«lc 895 

DISCHARGE 

See Durum Stre headmo Sals of hobt- 

GMlED PROPERTY 15 C W. R. 8W 


MORTGAGE— could 

discharge — torts 

1. — — Co men tgagees — 

Payment by mortgager lo one of then ubo pit cs him 
full discharge— Other mortgagee) if bound by it— 
Effect on the interest of mortgagee echo gent the the 
(A urge. Payment to ono of several Joint creditor* 
does not necessarily operate as a discharge of tl o 
debt lit to tar as the otter creditors are concerned 
In the abstneo of any evidence or circumstances 
wbfeb would justfy a contrary mfcrcrcc, it will be 
presumed notwithstanding tho lorn ol (he ohlipa 
tion that a debt doe to a number of ]oint creditors 
is due to them in severalty \\ here after rclat ons 
between co-mortgagee* bad become strained, ono 
of them acknowledged receipt of payment from the 
mortgagor and gave tho latter a discharge in respect 
of the mortgage-debt Held, that tho discharge 
operated aa a valid discharge in respect only of the 
share of the mortgage money duo to the co-mort 
cagoo bv whom it waa given. IFakim o An wait a 
Chaydiu Das Dalal (1018) 22 C W. N. 1021 

2 . .... , - .Equity of r edema 

I, on of moiety of mortgaged property — Purchase by 
mortgagee— tztinetion of mortgage. In the absence 

Of fraud, tho purchase by tho mortgagee in Court 
auction of the equity of redemption of some items 
of the mortgaged properties discharges that portion 
of the mortgage debt which waa chargeable on 
those Items, that is. it disc larges a portion of the 
mortgage debt which bears the same ratio to tho 
whole mortgage debt aa the value ol those Items 
bears to the valuo of all the mortgaged properties 
lluhnbur Ihial v Ram barvp {1910) 1 L R 22 
AU. SSI ff R ). followed b'emi Rouappa v 
hi * ppm a mi Iyengar {1011) 2 H It A 312, over 
ruled PoVVAMBALA 1*11011 r Asb AMALAl 

Cuettur (1920) . I. L. R. 43 Mad. 372 

3 Payment to one mortgagee 

whether discharges the whole security— C’onfrcrt 
Act {IX oflS72),e 33 (3) rayment to one of two 
mortgagees ia not a discharge of tho mortgagor « 
liability to tho other Vnltn tho contrary is 
shewn mortgagees must l>« regarded as having a 
separato interest in the money advanced by them 
although they talc a joint ercnrif y and must bo 
treated as in tho position of tensnts in common 
and not joint tenants S 38 (3) of tho Contract 
Act, IS72, relates to joint promisees snd not to 
co-mortgagees whose intertill are several Eyed 
Abbas Ali t>. Hisbi Lail 5 Pat L J 3"6 

4 Heirs of original mortgagee, 

whether one of them is m titled lo release the 
entire debt - Ons of tho heirs, or an assignee of one 
of Iho ha-n of a deceased mortgsgee is not com 
petent to grant a release ol the interests or tho 
oiheia. Bahama Satfatsi r Talha Eambari 

P^tka 5 Fat. L 3. 161 

5 A mortgage Inn is 

not extinguished on the passing only of the > de«eo 
upon it. It is not extinguished till the sslo takes 
place in execution of the mortgage decree and the 
sale proceeds are distributed in satisfaction of 


the mortgage debt BinncntEDi Dasi r Efafa 
Bchdabi Dasi . . 24 C. tv A. tti 

ESTOPPEL, 

See Piul ob Trans ot WoBsnry 

I. L. R. 42 Calc. 455 
1 Mortgage of entire property hi 

OScn*r Of half share — Furthest by defendant 
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DlUfc&T OF CASES. 
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MORTGAGE— co.ilJ. 

EXECUTION OF MORTQAQF DECREF-confd 
fet of Property Act up to the date of confirmation 
of Bale and not up to tho date fixed for payment 
in tho deorec Although It may be open to the 
Court to distribute tho sale proceeds amongst tho 
claimants before the sale has been confirmed it 
13 not obligatory on tho Court to distributo It 
then nor is tho sura distributable as a matter of 
course Ordorfordistribution ought not ordinarily 
to bo made before the confirmation of tho sale 
Jogendra AalA Siriar v Oobinda Chnnder Add 1, 
I. L R 12 Calc 252 Hafiz Mahomed Alt Khan r 
Damadar Paramamct, I L. It IS Calc 212 explain 
ed. The order for distribution by the Court was 
a decree within s 2 read with s 47, sub s (1), of 
the Civil Procedure Code and appealable as such 
Bevodb Ian Bakdofadiiya 1 Habish Ciianosa 
Tbwibj (1910) . 15 C W. N. 783 

EXONERATION Or CERTAIN ITEMS MORT 
GAGED 

1 Butt for tala of on* 

item exonerating other item mortgaged — Right of 
mortgagee to exonerate— Contribution, duty of 
ichethrr loit by exoneration — Transfer of Property 
Ad [IV of 1882), II to and S2 A mortgagee 
socking to realize the amount due to him brought 
a suit for sale of one only of th6 items mortgaged 
impleading therein the mortgagor and the person 
who purchased the equity of redemption in the 
one item in execution of a money deeree The 
mortgagee exonerated from liability the other 
items mertgsgedt Held by the lutL Bxncn 
that, a mortgagee voluntarily releasing from the 
suit a portion of the mortgaged property is not 
bound to abate a proportionate part of the debt 
and is entitled to recover the whole of the mort 
gage amount from any portion of tpo mortgaged 
property Ponnmonii Mu dahyar v Srinveua 
Naicban, I L B 31 Mad 333, and Svrjirom 
Martean v Borhamdeo Pirsad, 1 C L J 337, 
dissented from Scmble A release of certain 
Hems by the mortgagee has not the efiect of 
releasing those items from liability for contnba 
tion under s. 82 of tho Transfer of Property Act 
Jugal Kuhore Saha V Kedar hath, I I„ B 51 
All 606, referred to Perumau I’illai i Ramak 
Cbetiiar (1917) I L R 40 Mad 968 

FEMALES, REPRESENTATION OF 

— . Mortgage bond executed 

by male members of Mahomedan family — Ao proof 
of custom to exclude females as is Hindi fampy — 
Female members added as defendants in mortgage 
juv.' .'.hjngii .*nt scwsA o.Mr sf Aoade— icm jjf dsrxex 
— IKiketAsr females mere represented «i» tie mort 
gage transaction, by male member t of family — 
Estoppel by conduct The appellants were tho 
female members of a Mahometan family which 
had adopted the Hindu religion >n matters of 
worship, and as to which both Courts in India 
concurrently held that there was no custom proved 
excluding female members from inheritance, which 
was tho case set np by tho respondent In a auit 
brought by tho latter to enforce a mortgage bond 
which has been executed only by tho male mem 
bers of the family, m which suit the appellants 
were also joined as defendants the first Court 
made a docreo against the interests of the male 
defendants only >n tho property, but tho High 
Court decreed the suit against both the male and 
female defendants on the grounds that, because 


MORTGAGE — canid 

FEMALES, REPRESENTATION OF-eortW 
tho female members had not actively Interfered 
in the management of tho property, the male do 
fendants must bo taken to havo represented them 
in the mortgage transaction. It appeared that 
in other transactions tho malo members of the- 
family had dealt with the family property without 
tho aotire concurrence of the females Held, by 
tho Judicial Committee, roversing the decision of 
the IIigh Court, that the evidence did not prove 
that the male defendants had ‘ represented 
the appellants The latter were purdana-hm 
ladies, and naturally left the management of the 
property to their male relatives There was 
nothing to show that the appellants had misled 
the respondent either by word or conduct to tho 
belief that they had no proprietaiy interest in the 
property , and he made no inquiries in the matter 
from them or their hnsbands as he might have 
done It he had any doubt in the matter Tho 
dooreo of tho High Court was therefore erroneous, 
so far as it made the appellants liable, and should 
have been limited to making liable only the in 
t emits in the property 0/ the mala defendants, 
the executants of the mortgage bond Azima 
Bxbi r Shamala'vasd (1912) 

I L R. 40 Calc 378 

FORECLOSURE. 

- Order absolute, application for— 


1 . - 


Mortgage— Foreclosure— Limitation— Execution of 
decree, application for — Bcnral of pending treat 
tion — Limitation Act [IX of 1908), Sch 11, Art 
181 Previous to the passing of tbe Limitation 
Act (IX of 1908), and the (iml Procedure 
Code (V of 1903) there was no rule of limitation 
applicable to an application lor order absolute of 
aascreo nisi made under s 86 of the Transfer of 
Property Act (IV of 1882), Tiluet Stngh v 
Panotein Proshad, I L B 22 Calc 921, Itahirat 
Kanm v Abdul Kanm, [ L B 51 Calc 672. 
referred to An application for execution of a 
decree may bo treated as one in continuation or 
revival of a previous application, similar in scope 
and character, the consideration ol which has Icm 
interrupted by tho intervention of objections and 
claims subsequently proved to be groundless or 
bas been suspended by reason of an injunction or 
Jile obstruction Qamaruidm Ahn ad v Jcuahir 
Lai, I L R 27 All 331 L. It 32 I A 102, Budra 
Aaratn Ouna v Pachu Unify, I L B 23 Cafe 
137, A crayon Gobind Manik v Son o Sadasnv, 

1 L R 21 Bom 315 , Rahim Alt Khan v Ihul 
Chand, I L B IS All 182 M,r Ajmuddin v 
Mathura Das 11 Bom II C 206 Suppa Beddiar 
v Avudm Amntal I L R 28 Mad 50, Paras 
Rom v Gardner, 1 L. It 1 All 355 referred to 
The limitation Act (IX of 1908} does not profess 
to previde for all kinds of applications whatsoever 
Gomtid Chunder Goiteamt v Bnngvnmoney I 1 R 
6 Calc 60, Sttal Prasad V Abdul Rashit 11 Oudh , 
Cases 208, referred to Nor does it apply to an 
application to a Court to do what the Court has 
no 'discretion to refuse Kylaia Gout dim v Pama- 
samt Ayyan, 1 L B 1 Mai 172 Bolaji v Kuihala, 

1 L.B 30 Bom. 415, referred to Nor is it *pph. 
cable to an application to tbe Court to terminate 
a pending proceeding the final order in which baa 
been postponed for tho benefit of the defcndsBt 
or for the convenience of the Court Pvran Chand 
r Bag Bad, \a Kuhcn, 1 L B 19 Calc 232, referred 
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ISOSTaAGE— -eond 

FORECLOSURE— coaeli 
that tho defendant mortgagor can redeem tb« 
wholo or on 1 * half of the mortgage within one year 
and avoid ei'W wholly or lu part the execution of 
tho decree Hell that such a decree does not 
create a fresh mortgage Debt Salta* v Bamji Lai 
faff P R 19 tS) disapproved Held, also, that 
the possession obtained by the mortgagee under 
the decree on failure ot payment by the mortgagor, 
was that of a full owner, and as such was adverse 
to the mortgage, and bis successors in title 
Kauobi Mil v Rum Lal I L, R 2 Lab 53 

7 ■ . . , .. ■■ Service of notice of demand 
on minor mortgagor through his brother, 
the other mortgagor, as guardian, irilh irAom 
he u.nt living — demand made tame hm< prior 
to application for foreclosure The plaintiff 
mortgagor sued for possession by foreclosure of 
the mortgaged property The application for 
notice of foreclosure was dated 15th Slay 1911 
Demand had been made bv registered notice, 
dated 30th August 1909, which was served upon 
H h for himself and us guardian of Ii C, tho 
other mortgagor a minor An application for 
guardianship had been dismissed on the ground 
that R C and H L formed members of a joint 
Hindu family and it was found that the minor 
lived with his relation field tbat the service of 
the notice on K C. through IT L. was tinder the 
circumstances sufficient Pas Mum Dihiah v 
Pran Althea Has (1 Moo 1 A 392, 102) and Lal 
Singh v Gopal Da* ( 9 1 P It ISOS), referred to 
Hell alto, that there is no authority for the contra 
tion that the demand must immediately precede the 
application tor foreclosure, and that the foreclosure 
Pt<y codings were consequently not defective 
because the demand was made sometime previous 
to tho application for foreclosure Bhagirath r 
V iIA 21 a! (105 p, Jt 1907), Dahp Singh v Jaimol 
Singh (131 PL B 1910) aud Barlal Ah v Ah 
(9f P It 1913). referred to llacara Snip* ▼ 
Muhammad Khan (134 P L ft 1901) distinguished 
nnl in part d ssented from Oounniv Das r 
MosaauMtT Rckm*x . I L R 1 Lah 292 

8 Pinal decree application for 

by transferee from defendants, effect o‘ 
■—Coif* of Ci n I Procedure (Act V of 1908) O 
XXXI l’, r 3 (2)— decretal amount not paid fit 
time, whether Jepntant entitled to pay between 
axpryof time nnd patting of final decree AUI ough, 
an application for a final decree In a foreclosure 
suit should bo made by the plaintiff yet where soch 
an application was tnAde by a transferee from the 
defendants in the presence of the Latter i Hell, 
lh*t JJre dAtemUnts jw.ee.unt t.olrll led ja’Kv.f.uArt.ly' 
to efcaifenge the final decree on tho ground that it 
had not been applied for by the plaintiff The 
proriso to O XXXIV, t 3 (2), gives the Court 
* discretionary power to eaten l the time for 
payment of the decretal amount but a mortgagor 
has ao absolute nght to pay the monev after the 
expiry of tbo specified period even though no 
final decree has up to the time of such pavruent 
been made PaTViitan Gccyna r Cna*** 
6 *rf»«TT , 4 Pat L. 3. 347 

FRAUD 

- —S uit la nearer l*s annul 

due — Defendant* plea Out [*« mortgage m t fleeted 
to drfnud Sit creditor — AUarhencnt of the properly 
ty [As creditor — Order f,yr eoU sal j«f to tie react 


MORTjAGE — co I'd 

hRAUD — co ild 

gaejt — Creditor pa if off before tah — Decree for 
ptauAiff on the ground f Aaf defendant cannot plead 
*w own fraud — fraud not carried tmt — Defend- 
ant's intention not punishable The plaintiff Bued 
to recover from the defendant the amount due 
under a mortgage. The defendant pleaded that 
the mortgage deed was effected to protect his 
property from hia creditor and (hat no considers 
tion really pissed under the deed Previous to 
the suit tho defendant s creditor had attached the 
mortgaged property, and the mortgagee (present 
plaintiff) had made a claim on (he basis of the 
mortgage for the release of the property from 
attachment X he mortgagor (present defendant) 
admitted the mortgage and the property was 
ordored to bo sold subject to the mortgage Rut 
the property was, however, not sold because the 
mortgagor paid off Ins creditor before the order 
for sale was earned mto effect Both the lower 
Courts decreed the claim on the ground tbat the 
defendant could not be allowed to defeat the 
plaintiff by pleading his own fraud. On second 
appeal by the defendant Held setting aside 
the decree, that as the defendant’s creditor had 
not been defrauded, there was no reason why the 
Court should punish his retention to defraud by 
passing a decree against htm BuBingoppa v 
throw, 1 L. P, 31 Bom. 105, explained aod d a 
tingmshed. Bam Surun Singh v Pran Peary, 
13 Moo 1 A 551 referred to CnmnAR&Ah 
PaaTaCDATr v MAXnuAratA (1913) 

I L. R. 28 Bom. 10 

GUARDIAN, MORTGAGE BY. 

■ — — —O median* and l Yard* 

let (P/tl of 1890), « 29, 30— Mortgage by own 
dian without Judge's authority — Ward benefited— 
Suit to enforce mortgage — 31 tnor'e remedy — l eetilu 
turn of benefit — Equitable obligation of defendant, 

A mortgage of « minor a properly executed by a 
certificated guariban without pcrroiasion taken 
from the District Judge is voidable only But Jt 
is not necessary tbat tho person affected should 
sue to set ssIJo the transaction, it is Sufficient 
If ho declares his will to rescind by way of defence 
in an action to enforce tho mortgage against 
him Where it was found that tho money raised 
by the mortgage was for the benefit of the minor 
the latter cannot avoid tho mortgage without 
restoring the benefit which be hsd received under 
it this rqmtablo doctrine being appl cable at wet! 
to a defendant In an action on the mortgage as 
to a plaintiff seeling to avoid the mortgage The 
Jsisje.-/r Msr.'j’ejvx'.nd .fg’.-.r.'j'Pr y AWsit* .hprnpr 
Pay 3 C L. J SCO, followed Vtu Ctravnju 
Samar r Laut Monov Ka* (1912) 

26 C W K 723 

... — _ . „ — i -By eiitifical/d pvardtan 

— Sanction to rates loan granted by IhuttKt Judge 
but subtrquenlly rtroled — Honey lent without notice 
of revocation and applied ly gvaejtan for miner's 
benefit— Effect of the texccation of torchon cm lit 
mortgage— Balt of inlereil The cert Seated /war- 
dian of a minor obtained the leave cf the District 
Judge to raise a loan for a certain amount from the 
plaintiff Subsequently the District Judge tailed 
upon the guardian to state whether the mortgage 
hsd Veen executed or not and on the guardian • 
failure to do ao the Judge evoked the order bo 
notice d revocation was given either to t) <• plaintiff 
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M OR TGA GE— comd 

INTEREST — contfi 

5 ■ ■ -- - Stipulation at to 

payment of tnierest, if unconscionable and binding 
on purdmashul executant — Successful Appellant 
deprived of interest for period during which ease 
tear hung up through Aw persistence »» urging on 
un-supportahle claim of intcre | Where by a 
mortgage deed it was stipulated that the mortgagee 
was to remain in possession and enjoy the rents and 
profits and * that after the expiry of thirty years 
at the time of redemption interest shall be paid 
along with the principal at the rate of J percent 

J er mensem ’ Held — That the mortgage deed 
id not bind the mortgagor to pay interest from 
tho date of the mortgage and the condition to pay 
tnterest only came into force on the expiry of the 
thirty years That so interpreted, the contract 
was not one which the executant of the mortgage, 
a purdanashm lady, could not understand The 
Judicial Committee disallowed interest to the mort 
gagee from the date of the decree of the Subordinate 
Judge (which had been reduced by the Judina! 
Commissioners but on the mortgagee a appeal 
the Board restored) to the disposal of the appeal 
by J be Priry Cooscd, tho case boring ia its view 
been hung up by his persistence in asserting an 
unwarrantable claim of Interest from the date of 
tho mortgage Raja Sir Mohammad Au Mobam 
mad Khan Bahadur v Qcazi Ramzan 

24 C. W. N. 977 

LOST BOND 
—Suit 


Aifmwwn of execution— Plea of payment— How far 
question of loss material In a amt brought on - 
lost mortgage bond the defendant, '* “ 


a of the 


_t and denied the fosa Held, (hat since 
defendant admitted execution, it lay on him to 
prove that the mortgage bad been diecharged 
The question ol the lots ot the bond was only mi 
terml tor the purpose of determining whether 
tho bond bad been discharged and returned 
Jhandu Hal r Karan Sixan (1915) 

I L. R 37 AU 428 

MARSnALMNO 

Mortgagee falling to pay a part 

ot consideration, as provided In the mortgage- 
deod — Failure of consideration — Subsequent payment 
cannot be taken as pari of mortgage-debt— Transfer 
of Properly Act (/I of ISS2), ts SG, SI, SS — Hat 
shotting of seeurites In 1890, O mortgaged some 
lauds (Serial Noe, J — ID) to I lor Its, 100, ot 
which Its 200 rero paid la cosh and Jls 200 
were to be paid to A . a pnor mortgagee V having 
failed to pay to A, G aold to defendant No B some 
of the lands mortgaged (Serial Nos 6 — 10) and 
other property and redeemed A" a mortgmgo by 
paying R* 200 to Mm Subsequently V paid 
lie 200 to V Shortly afterward* O mortgage,! 
tome more lands (Serial Nos 1,3 4 an 1 5) to 
defendant No. 4 (or Its 400 The defendant 
No. 4 sued on Ilia mortgage and obtained a deer** 
against O In execution of the decree the lands, 
hertal Noe 1, 3, 4, 5, were sold and were purchased 
by defendant No. 4 I then sued on his mortgage 
treating It a* one for Its 400 to recover the Amount 
by aalo of all the ten numbers The lower Court* 
recognised 1"» mortgage only for Pi 200, and 
granted him a deer** authorising him to proceed 


MORTGAGE— fold's’ 

MARSH ALLIN G— eon « 

against Serial No 2 alone and jf the sale proceed* 
failed to satisfy his claim, to proceed against the* 
other aenal numbers which were told to defend 
ante Nos 4 and 5 On appeal Held, tl at V 
was not entitled to treat his mortgage as one for 
P s 400 since l haring failed to pay P* 200 tty 
A cither at once or within a reasonable time there 
was partial failure ol consideration for the mort 
gago and the subsequent payment of Rs SCO 
to (J by J could not serve to law to undo the effect 
of that failure so as to prejudice the rights of 
defendant No 5 Held further, that the Court 
had power, under, s 88 of the Transfer of Property 
Act (11 of 1882) to pass in each « suit a decree 
for sale, ordering that, in default of O paying, 
the mortgaged projierty or a sufficient part tlierec! 
bo sold Itr Curian’ The provisions of s 50 
of the Transfer of Property Act, 1882, apply onJt 
as between a seller and his buyer, not as between 
a mortgagee of the seller snd the buyer Scbra 
\AWV SenKATESR * GANFA (1911) 

LL.R 35 Bom 895 

MINOR 

1 — Mortgage by — Settlement of off 

property by mortgagor after majority — Fraud of 
creditors — No fraudulent misrepresentation as la 
age — Liability to refund — Mortgagee if a creditor— 
Transfer by mortgagee — Attestation by mortgager 
—Endorsement of payments by mortgagor— Amt 
against mortgagor ond his eon — Estoppel of mort 
gagor—Suit not maintainable against the sen— 
Transfer of Properly Jet ( IV of W2), * S3— 
Subsequent creditors, if included Tho plaintiff 
sued on a mortgage bond executed by the first 
defendant during his minority in favour of the 
third defendant who transferred it to tho fourth 
defendant who again transferred it to the plaintiff 
After attaining majority the first defendant exe- 
cuted « settlement transferring «!! hi* property 
to his motl er snd his wife on behalf of h«s minor 
son, the second defendant stipulating only for 
maintenance for himself The first defendant, 
after attaining majority, had endorsed payments 
on the mortgage deed and attested the transfer of 
the same by the third defendant to the fourth 
defendant It was found by the lower Appellate 
Court that tho settlement was intended to be 
operative but that it was executed by the first 
defendant with intent to defeat and delay hh 
creditors It wts also found that there was no 
fraud or misrepresentation by the minor aa to hi* 

• re when ho borrowed on the mortgage The 
plain!)!} eenlmdeei lbs! the firs! drfrodnvt was 
bound to refund the amount advanced on the 
mortgage to the third defendant, and that 1 e w*e 
consequently a creditor entitled to set aside the 
settlement The first defendant admitted the 
plaintiffs claim The aeeond defendant, who 
contested the ad Jf, preferred the Second appeal 
Held, where a minor has obtained money M 
misrepresenting hi* age that amounts to fraud 
and be may be made to refund it, but, in t be absence 
of fraud a refund cannot he ordered Aa (here 
was no Iran 1 cr misrepresentation by the minor •» 
to hi a age when be borrowed money on the mert 
gage, he could not hare been ordered to reload* 
and the third defendant was pot on* ol h!« eredi 
tor* at the date of the settlement f tcnscqurpIN 
the plaintiff *a* not competent to rue under a 
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a the roort 


gage and hit a . . 
not give (be plaintiff t) e right to set aside the 
settlement at against the aerwid defendant. 
tfiucre — Whether subsequent rred tore «te In dud 
i d un Ur e 53 of the Transfer of Property Act. 
Per Sad vs i% a Ayyak J \ person does not 
actually become it subsequent <r pc or err htor by 
reason of the estoi pel ol the drbtor An estoppel 
cannot ovcrrulo a plain ,rov„,on of la* The 
statutory provisi >n diet a minor is incompetent 
to incur a contractu*) debt cannot b« oteirafed by 
an estoppel Vaist ntarana ITij.ai e Acthikoo 
LAM Carman (1014) I E B !8 Mid. 1071 

2 Xn favour of — Mortgage, 1/ 

twuf been are erw stol «n favour of minors 
The plaintiffs executed a mortgage in favour of 
the defendants who were minors at the time The 
defendants euod on the mortgage, had the property 
fold In evocation of their decree and purchased It 
themselves. They were ol full age when the »nit 
waa brought The plaint iff aned to have it do 
elated that the mortgage bond waa void and to have 
the decree and the ealo set aside. Uell, that tho 
defendants were entitled to enforce (he mortgajjj 
which was not void simply because of their minority 
at the time of Its execution. That the cafe waa 
not concluded by the doci>ions of the Judicial Com 
mittco In itohon Dibi r Dhetrmadas Qhosh I L R. 
locate 539 1C IT A 411, and If ir Sanrnrjon 
v FakhrvUin Mahomed I L It 10 Cole 132 
16 C IT If It tnasmuoh as there was no covenant 
which it was for the minor* to perform 11 a»i 
M oEAtr Mosdal e Mount SIobas Bimns 
(1918) 22 C W W 130 

MOVEABLES 

— — — -Mortgage equitable of 

leoss chattels — Indian Contract del {IX 0) IS71), 
a 1 12, if prohibits such hypothecation — A fulfil Me 
mortgage of land— Futures if j ass to mortgagee — 
Letter written by mortgagor staling purpose of deposit 
•of title-deed, sj must be registered as es document of 
•mortgage— Transfer of Properly Jet {IV of m2), 
s 53 There la nothing in the Indian Contract 
Act which contains only a portion of tho law of 
contract applicable In British India, to prevent a 

psraon from hypothecating bla goods to another 

parson for security As between mortgagor and 
mortgagee, the law Is settled that fixtures paaa with 
the land to the mortgagee A letter written by the 
mortgagor to the mortgagee stating the purpose for 
which the title deed has been deposited with the 
latter Is not a document requiring registration 
Under tho provisions of the Indian Registration 
Act as being a mortgage Hakjvada Sadhtthtiav 
e An.TR tf'ATir Bb tjmSf ffif IT J' 75S 

— —ngpoOenhon of eloel 

ill trade left in possession of the debtor — ei bsetpumlly 
sold to a purchaser mlA sot ee of the creditor e hen— 
whether the creditors can follow II e properly into 01* 
hands of the purchaser Ilel} that in India there is 
no rule of law by which a person hsi ing a mortgage 
on moveable property it debarred from following 
that property into the hands of * purchaser with 
*»**• «J the mortgage Brans v Richardson (3 


MORTGAGE— f on W 

MO\ FABLES— could. 

P. C ISO) cited in Chose a Law of Mortgage, 4 lb 
Edition, V olumo 1, pago 108 followed AdJiaon's 
Law of Contract llltU Edition, pago 760, refrn-ed 


PARTIES 

II 1 ud a foil ' — Mortgagee 

holding an usufructuary and a simple mortgage 
o«r rile tome property — Suit iy the mortgagee os 
hurt* of joint Hindu family on later mortgage 
alone — J/aintoinuliIilv — h on join dec of secretory 

part 1 — Transfer of I roperty Act (IF of ISS2), 
ss $S S'!- Cull I roeeJvrc Cede (Jet f of ISOS), 
O XXXI r, rr 1, 14 Where the hirfa of a Joint 
Hindu family who waa tho bolder of an usofror 
tuary end a a mple mortgage brought s suit on the 
latter without joining as party one of the members 
of tho family, who had a Joint Interest with him In 
the nauiroctnary mortgage 1 Held that under 
the terms of a 85 of tho Transfer of rroperty Act 
ando XXXIV.r 1. of the CitU Procedure Code, 


Chand.I UR ST Calc 124 

Diet Fbosad Babj c Duabamjit Kabatas 
Smoir (1914) M.B tl Calc 727 


Effect of Aubaejtie*/ pa 'lilies — Mortgage tales 
e fleet os substituted share. A mortgagee of an 
undivided share in common property or of one of 
the Joint properties before partition from one of 
the sharers is only entitled to proceed * gainst the 
substituted property which falls to the share of 
the mortgagor at the partition unless the partition 
ha* been unfair or in fraud of the mortgagee 
Wcthla Raja c Avtala Raja (1910) 

ILR 31 Mad. 175 

It la ono of the Incidents 

of a mortgage 0! an undivided share that th* 
mortgagee cannot follow hie security Into the 
hands of the co-sharer of the mortgagor who has 
obtained the mortgage share upon a partition 
If the partition is plsinled with fraud or if In the 
mailing of fhe part lion the Incumbrance waa 

taken into account and the partition was made 

subject to the incumbrance the result soil be 
different, but in the absence of such fraud the 
hifrtgsgrr’a remedy U spurns! I he share or property 
which the mortgagor has obtained under the 
partition Hence where execution of a decree for 
sale of a share is undit ided property tho subject of 
a mortgage waa go ng on pan passu with proceed 
Inca for partition, and tho mortgaged share was 
sold two dava after th* final decree for partition 
(by which the mortcaged property fell to tb* 
share of a member of the family other than the 
mortgagor) was made it waa held that tho auction 
purchasers (in this case the decree holders them 
selves) took nothing by their purchase Dyj noth 
Lai v Ramooiten Chmrdry U R 1 I A 101, 
A mala I Ram v Chanian Singh, I L. R 24 All 
411 Hem Chunder Chose v Thaho Mans Debt 
1 L S SO Calc ill Ventalrama Iyer v Esvmsa 
Roxcthen, I L P IS Had 419, AftifAia Raja t 

Arpala Rays I U X 14 Mai 11S Shahebretda 
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PARTITION EFFFCT OF -«mM 
Malwmi SM J p Slim. I LX. jd 

Cate 3SS, and Ilalwt Lai v Ram Lai 60 L . 

!*• rrfened to B.rr MO 

PRIORITY 

i ... Pnor mortgagee, nght ok— 

\ second mortgagee brought a * n , lt .. ,1“ 
Mortgage making the transferee* o .the F«* 
mortgagee parties to the awt obUined 

a deme/ and in execution ««»«* ** 

transferees au P l cd to be a lowed to depo.it in 
Court the full amount of the second mor(gs r ^ 

debt in order to save the propertyfrornssc The 

Court of first instance allowed tl e *PF“ c “ t, °" * 
but on appeal, the District Judge set aside the 
order of the first Court —1/eld, that tbs ' tra “ s * e ™ 
of the prior mortgagee were entitled to p y 
mortgage debt duo on the subsequent Mortgage to 
save the mortgaged property from sale 

*“*■ *>"» • V“a “S' ns 

C.til Procedure 

Code 1882,* Sit A prior mott|agW W*n 
application under s 24* of the Code of G*« l Proce 
duie in execution is entitled to have hs ngbt 
aettled without being put to the extra expense 
and unnecessary trouble of bringing a ,r * 

OovotD PbosId Missiir r Ucm Cwi* 

Marwaiu (1900) . 14 C W N 675 note 

o _ Aimtfafiow Act 

( 5 F o/ 1877) Sell 11, Arts 132, 

by prior mortgagee tell Aon I malcmg 

party — Safe and pnreha,t by 

iuvl 6y second mortgagee and pure*®" 6y 

Interest acquired by latter-Suit l}/ ^tnUredem 

prior mortgagee purchaser D' her ' * F making 

OT- «* Tnd mexeAtlol 

the second mortgagee a party . M the 

mtfdL the prior mortgagee • party. »udP“ chR “' 8 
rtie -Moperty in cxecuUon of his decree be acquires 

IV CSSta-j ss.vjf sliJ gsS 

poasessedaa mortgag ^ a?(i n>t the pno , 

ml.We purchaser only within the period of 1. 

yean freru tbe due date o^ L ,^,f 4tlon 

’TT/W if 1R771 and he cannot claim th* benefit 
of C t freJh period of limitation running in his favouT 
a th.Vlate of his purchase A suit brought 

»”™> w „ ,38 
n-— « obtained on 

„ Vw »»«. •■'"/'i i » sstssL: I™, 

mortgage •* /atxwr o/ decree Mdcr—1 ®«r 
iTt«fe«»*fuife mortgage A decree for sale upon 
' --rtiapo of 189a was obtained in 1901 In 
1903 tlm decree-holder accepted in 
the decree « *alo deed of » certa o portion of the 
mortgaged property but this a Ijostraentwws 
^certified to the court Subsequently the 
decree was put into execution and a tale was 


MORTGAGE— cor Id 

PRIORITY— t»*M 

SU »a S» ?r M » / /■ 

All 7 78. followed KiiUSici™SA g 

D « < 1911) 1 J 0/ 

property « erection o/ 

Auhar?i<cflf mortgagee no 7°^ . (0 rcinm A 

paid ly subsequent mortgagee j® re( , ecm tte 

rubsequent mortgagee i< ' ^ price (or which 

prior mortgage by simply r»y e F p 0 rchased 
the mortgaged F^P^^^tion ol a decree 
at an auction sale held in e,e ‘“,. the 

obtained by a ryior "”*1 G»B*® ty but such sub 
subsequent mortgagee as P f i tj> Te< 5 ee m, 

?-X 5 “i FW* ££vs& SSii 

UAirt CnAumraArr r Naomh*» r 23 ^ 370 
ilorlgage of chattel 


_ Mortgage o; 

eect/mhrancer to adranee man j £ pa rty 

Where a first mortgagee wa d )Q f aTO ur 

to the mortgage or obsrge ejec t u 0 b- 
of * subsequent incombrancer aua ^ 

tamed a large portion of i? 1 ' “ , ' g J contained an 

raised and the subsequent mortgage ^ 

express covenant that the prowty^^ » h * pr , cr 

free from encombrancea B ,ndueing the 

mortgagee *«»*«» 'Smiey .* * 

subsequent incumbrancer to j priority 

stassss^wg^a-fes 

r b B -;‘S».ri"'S co-ip c "»}‘v sis 

Third mortgagee 

paying off first mortgage and cla '^'^ n T ^ > ^ ” 

sr Tsirssp m.™ ; ssss 

paya off prior incumbrances on the mo gg^ 

!X£-£ 5 £ S 

be paid to the prior mortg >V B agent of 

mortgagee doea Dot thereby b« ®« ? ff , h , 
the mortgagor for i^ e T^GooaUae v 1 uranmal 

&”.W ! 

51aw CioWiry t Jojjmoyu Da« f t- « 

« »r*/*Sfa i SS"SKi rA 

E,'A , l 7 iiau m.*A WM 

; l^rWlar dil IT 3 1^7. fiJ di"rat,d ftom 
Cm , a™ r** o»ni E M M lt2 
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PRIORITY— could. 

tho attack might cover the whole decree Syed 
I era him Sahib r ABriroatTHAYM (1912) 

I L. R. 33 Mad 18 
— Tvo mortgages 


execute* by the eame mortgagor— Mortgagor becom 
mg by t nhentante owner of decree for sole on prior 
mortgage — Effect of, on rujHs of paint m0T, f g "’ 
Held, that a mortgagor who had become by in 
hentanco the owner of a decree against lumseli on 
a prior mortgage was not entitled to hold op such 
prior mortgage as a sh.eld against the decree of a 
subsequent mortgagee from himself Utter v 
Vavr.eDcO M d O 631,PhUT ilendel.LR. 

27 CK D 276, and Baju Choudhuru v Chvnn » Lai, 

11 C IF N. 281, referred to B »«« MjIBAM 
Ul (1916) . . . I. L R 37 All. 309 

12. P—"*' and sub- 

« 7 «n( mortgagees— Decree obtained on 
mortgage— Fresh mortgage executed in consideration 
of the balance doe urultr the decree— Provision in 
deed that the decree shall be deemed dl * harg f . 

Iff eel of decree absolute as regards extinction of the 
security A second mortgagee brought a suit upon 
his mortgage impleading the first mortgag » 

<MtM • Ui i« i” th. •< 

mortgagea This decree was made ahsolute. but 
the mortgaged property was not in factbrougM 
to sale under it A third mortgagee then i Micd 
on his mortgage, obtained a 
mortgaged property to sale, and pntcliased it 
himself To this suit the second mortgagees 
were not made parties. Subsequently to tlus 
' the eeeond mortgage.* toot “» olh " 1 “^5‘K 
comprising the property °rtgmalh 
them and eome more, for the b*' anr .. 

?ZVV«T, u"» 

sss^Ssestwcss 

arse s&s-s; a. 
S^jS2«rtiX£s 

■ 

i 1- R C*. 7CC, .,**«■ 


MORTGAG E— co n Id 

PRIORITY— cow/d 

Sycd Ibrahim Sahib t Armugalhayee, 1 L It 
38 Had 18 considered Mcthammu. v Baib 
Pbxai (1917) I L R 41 Mad 513 

-■ Prior and subsequent 
mortgages, rights of, inter se — Separate and i tide 
pendent decrees obtained by each set of mortgagees — 
rropfrty told by prior mortgagee and purchased by 
a third party tearing a surplus of sole proceeds— 
Rights of auction purchaser and puisne mortgagees 
A mortgaged the came property, first to B and 
then by two separate mortgage-deeds toC B and 
C both sued on theirmortgages each party without 
Impleading the other, and obtained decree* B * 
decree waa executed first The mortgaged pro 
rerty was sold and was purchased bv K. B * 
mortgage was patd up, and a considerable surplus 
remained which was deposited n court Cthenend 
eavoured toexccnte his decree against tho surplus 
sale proceeds, but failed, and the monei wasultl 
mately withdrawn bv the mortgagor C next 
proceeded with tbeexecntionof his decree against 
the property in the hands of K , the auction 
purchaser and X in order to retain posaeaMon^ 


purchaser and n in oracr in main pwmra™- 
paid up the amount of B’s decree K then sued 
the representatives of A to recover the amoupt 
so paid. Ui Id, that in the circumstances K was 
entitled to a decree Barhamdeo Prasad v 
Tara Chand, I L R , 41 Cate , 651, referred to 
K.bak Snon . l..„wl«£i« 

REDEMPTION 

See Dvdeb sfb ntiuisos Covstfcctiov, 
Discbahoe, Coxsoudatiov am* Salk 
See Bexoal BEori-ATtov XV or 1793 

I L. R 34 AIL 261 
See Civil I*iiocedlhe Coot 1908, 0 31. 
*1 I L. R. 41 Bom 698 

An. HO j L R p om 2,9 

See MOSTOAGOB A "in Moktgaoee 
See BxuEurTlox 

See UrnEXrTiov or Mobtoao* PuMAa 
Acx, 1913 I. L- R. 2 Lah. 234 

Sic Tbawm or Pro rear r Act, 1882. 
• 83 . L L. R. 43 All 424 

« to 103 


Acknowledgment of morlgaror’a 

right to— Signature by mortgagee fn the Herts 
tero! Sneads — 


- Suit by ■ 


or Paul MTV Arr, 18 1 *!. 

I L. B. <5 Bom. 117, 
ne ot the heirs of mort* 


See Ctvu. 1’socstira* Cop* { Vr V of 
IW*J 0 I. a 10(2). awpO XXXIV, 
a 1 . . I L. R 45 Pom. 1009 

Irk ha Mukfcl— 

fait for rcd^rip* ieo — limit* tico — 
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moist OF CASTS. 


{ cm ) 


B t l*l> 4* I4*lt*tj0* At T 1WW (It) 

tmw n 

_ . — . appeal lor d'erte lor— 

SrtOwBrFr* t L S 1 Uh W 

1’rovij.in Jor mortgage* to remain 

in EQMfM'on «> 1( ” 1 * 1* It taulng tree* re- 
main on land -WUtth-t t tlo* 

Sr* Taarurrn or ISiart rt Act |1V or 
ISfii) t Cl x l S 45 Loci II" 
tty ot rrdoc.p- 

I to i re loop 

fa — CVw 


Hon- 


—Two 


*r*fOrTOT»~f V 

u/« 


m WO 7lf 3 

rolijitlum. Coder o covrnam rw cai -n is • 
mortgage ol U* JW Isfl1 *►* Wf-™ took 

irnMiiO ol ,,r mo < gsre properly but 
ieootrtlj the mnrlgrgor look a further adranr. 
jronj the mortgagee# and gar® Ihrm * serond iwrt- 
Kiim on tbmame property m wfcl k lhay corn toted 
tfcie they would p®y oil lb® amount du* on lh» 
»ecy>nl mortgage Ikiloro redeeming live flrat llilj 
on suit by tbe morigngoi* to redeem the mortgage 
ol 1807 that tb» ear an admix U eoienant 
amt not a clog on lb® «|u t y ot redemption BKnrla 
r Ww .40 n nllf \ 0(M (19 >8) *71 d »l ngulibart 
J/wAnraiMd JMJ Uomut Y Jam.) Jlof All 
IferUy Sdu (IWC\ 26 T referred (o Ir> second 
afjoal tho plaintiff® roortgagi.fi were allowed lo 
amend their plaint ao ** to include* a piper lor 
mderonton ol both tb* mon-age* llatt Lab 
S ixon v. BBawaru Ereon (iniu) 

I L It S' AIL 651 

C Rodens ton. mil lor— deposit 

Ol money In Co rt tl termms e> mesne profit 

—J.'rrtyeg-r’l tla m for mrtnr prof t nflrr swk 

rfrporft o»J Wore p-ltinp *».»**«<»— Frotincud 
SwS Coif* CottrU Art (IX of JWX «r* H ■*» 
S" Tbe relation of mortgagor and mortgage® 
censra aa won •» the mortgagor rirjoe t» tie money 
In Court In purauuno ol l bn ( curt a order in a 
tedempt on »u t and tho poxraa on ol ibe moot 
cage® thereafter become® wrongful poaaearl n 
Bbjan Libr y Sa h, Bnmh I I p St Calc 
£63 tr.SC Jl A Ml rrlrrml lo. Where 
under order* ol Ibe Court m a aolt for red-nipt on 
a mortgagor depoa ted tbe amo mt doe cm tb* 
mortgage in Coi it but tho mortgage® did not 
debeer posaesaicn ol tLo mortgaged property 
till lome t me laler Ifrfif that a rut by (bo 
mortgagor lor meano profits up^to tbe date when 
poaneaJicn »*a del erred ax rvalnlt nalV The 
teat to be applied la whether ibe aum el a rord in 
He so t rould h*Y® l«n recovered in tbe } rertous 
aolt lor redemption 1 royet e Do nfrayrt 
l L It 26 Bom 6(11 relened to DwlAmr® c«i 
Y FrniotesA I L II 31 Bern 6°7 SolfulaJt t 
D orotolr I I, If. 31 Cole fi*3 uit L J 
IS’’ ard Pom i»« Y Bhvp 1 S' ejA ll B 30 Alt 
22S d aluigniahed A »u t by a motgagot aga oat 
tho mortgagee far meroe profit* I or the period 
during winch be held wrooglut pawn on of Ibe 
property la ruunUroaile to a Snail Caere Court 
A t. 31 ol Bt-h II ol tbe r ravine al Email Cauae 
Courta A t it no bar- to each an t !e ng inetltutcd 
in a email Cause Court Sasasi Dorr e Snnsn 
A nmvt P»0» UC.W S 1C01 


6' 0 F.TO AQ F — eua hf 

RFl rjIFTION— cowld 

Art (II of m*), * 93S*1t rruJolJr »cf rw-f— 
Jfoerjojnr r/ moy redeem truAcwf trlhrj aside 
talt — SIorlQiytr thrift fat tnortfnyn-ljtA m 
wUy ti^hl of tn •r'-niyee aud to rrtrlti for amount 
jntdfor j trrju ir It fa a well ealalllehed 5 rintipl'i 
that a ; unrhaue ly the rr. rtgagrm el tb® rr/u If ol 
redemption count tulea 1 m a iroei -« lor the 
mnrtgap r and that bo d wa not (unlrsa lletn Ira 
been a rele®ae of ihe tipi ty ol redeieptron or other 
tire maianra wi 1 h in law wor 11 Iwr h a r obt <0 
redeem) ar«i ro an rredreinsl » ll <e AAAmniermf 
» than t L t J«t fir •** tr ,x trC U A 

"'ll rrierrej to Tie tilt tn retted wbltb 
afeu d tig t if « fAtpeiple trrwiil fllll tohtltt la 
the murtgiuor 1 » not (sen ailerted It tlxi docl 
altar ill® full law! n MtItA Mdvr r BtM 
Ltd 1 L 1 JJ Cnlc Cl tt II C V \ 1011 
wlere it waa bit tint a * lie 0 contmenllon o( 
Ua. rein a ol a 0-i nl the Txnalrr Ol ISvrerty Act 
l^not a roll it but an Irregular rale I able to l* 
avou.ed merely on jrtoof that tli® tern a Ol ll® 
amt km bare Iren torn atrrrd Th® m irtgagor 
lautHiercuo® rt tv to ha a tie rale wet ward® 
f rat in order to 1« mill led lo redeem the property 
It® nay auc f t rouetnpfjon * fbfn Ifc® peered of 
I mltalkin allo®ed b» law tov in inch a eaa® the 
mortgagor would bare lo pay th« mortgage® I bo 
•mount given erod l lot by tba laticr in reap* t 
Ol rl.e late I Jfajon / ollali » foltrat I A. It 
2" Jfoif ifh). and the n ortgagt® would furtbrr 
be entitled lo 1® relmberaed and to ■ Id lo the mort 
eagoalebt tl 0 amount which I " h«« er pended 
i or th* proreetmn and preaerTMlon ol th® property 
lascuau lab Obowdi c«r tv AtsntTi ISiyBiiait 
SI man 0010) 1IC V H 6'9 

4 — Morlfseor out oi paumloA— 

— Aytnry oj r d mplKn—tj ft of in moWy of torn 
ffOfrd yn>/k»ry—Jran /ro of I ropfrfy All 6f 
I and ‘‘J— Enolui Cotoryanonf and Iota tf 
Pro/vely Alt H TI>® d wl arge of a mortgage 
merely erlarjea the aecuntT of a auhaequent ep 
eumbiwnn.r or adda to (hr rntrreet of tLo owner 
ol the tqu ly ol reden j< on Wtreo A ia tho 
inner ol Ibe «fu ly ol rrdrrr.pl Ion n • mootj 
olreitan fto|«ty trod ra pfl Hough 111® rijbt 
lopeerraa ® waa ouI*llndiri,-ln lie mo Igafe® »t 
the dale ol tlr pit A a mi t rd to jeneraKn r'"- 


.ety on tbe du® 

of TropertY Ac! 


icurred end 
ipared wilb tbe Inplub ConreYancing and law 

of ISoirrly Ael 18 rowuaitui * KaHtbitb* 

Utroan (101U) 1 L.P SI Mad 115 

5 Peng si Regulation No XV ol 

1 S3 * 1C— “ B <f "1 A reran og of-Ja vd c 
Itan—Etvgo! A IP /■ oarf Attorn C t l Courts Act 
(J II of liW) t 10 — Cctrj-ri per tf Ccurt lo pOM <1 

if r At rt” 1 ®”" n7d J zi\rzi ' *’«* 

deemed a* need in a 10 of Frpulaticn X\ ol 
1"S3 w»* not oted in tl e aerie that tie » ortgage 
tod teen tedrtm <1 In tbe full t ere ot tl at word 
that ia aat sled and p career n g ten to the mo t 
gage fo tong 11 neio e as ll e property it trains 
nt ffeo bands ol the mortgagee lie iroifprgor eon 
brmg » a t lor tedcmjticn even If tbe mortgage 
had been aat rTeri over 12 veara More an I U Id 
also that whtia a su t ea f led la w thin tl e pecom 
»r» )u wdict on of e eourt tl e Juried clron ot the 
Court la not curled bv tie ■uV.-M-nornt d acov rr 

that a sum Sa In fact due lo tbe plemt I? ejeredrofa 
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DIGEST Or CASES 


( 2371 ) 


MORTGAGE—*; «td 

REDE3IPTlOV-co*«f 


the pecuniary limits of the jurisdiction iladho 
Das v Samji Palo l, I £ B 16 All 286, followed 
Colap Singh v Jndm Cooirutr Ua ra, 73 C IF A 
493, dissented from Sttdassbax "Das Suastri 
t> Ram Prasad (1910) I X E 33 ^AU 97 

6 Eight to redeem one of two 

properties separately wort gaged —Two persons 
mortgaged certain property in JB79 In 1883 
one of the mortgagors executed a mortgage com 
prising m part property subject to the mortgage 
of 1879 and in part other property in favour of the 
same mortgagee This latter mortgage contained 
a stipulation that the mortgagor would redeem if 
before redeeming the mortgage of 1879 Certain 
property comprised m the fir* t mortgage, but not 
m the second, was sold, and the purchasers sued 
for redemption of that mortgage alone II fid, that 
in the circumstances they were not precluded by 
the covenant in the second mortgage from redeem 
!ng the fcst Gasoa Rai v Kirtabath Rai (1911) 
I L R 33 All 393 


? ■ Sale by the mortgagor o! his 

rights — Third person redeeming the mortgage at 
mortgagor's desire— Sale-deed unregistered— Salt 
deed could he looted at [or evidence of payment 
of money— Svit by mortgager to redeem i gnonng 
talc — Lienor' e tights— Adverse possession by lies or — 
registration Act (HI of 7877), s 17— Evidence Act 
(I of 7872), s 91— Limitation Act (XV of 7877) 
Arts 132, 144 The plaintiff mortgaged certain 
property with possession with defendant ho 1 
for Its C01, on the 4th April 1873 On the 25th 
November 1878 defendants Nos, 2 to 4, at the 
request of the plaintit* paid off the mortgage 
to defendant No 1 , and for tbe sum so paid and 
for a further payment of Rs 50 the plaintiff sold 
the property to defendants Nos 2 to 4 Tbe 
document s s to the sale was not registered, but 
ever since the purcha«c, the defendants Nos 2 to 4 
were in possession as owners In 1907, the plain 
tiff filed a suit to redeem the mortgage ol 1873 
The defendants Nos, 2 to 4 set up in reply the sale 
of 1878 and contended that tbe sent was barred by 
limitation Held that the sale-deed being Un 
registered canid not bo looked at for proving the 
sale, but It could be looked st as evidence of pay 
ment of money hlahadnappa bin Dantippa v 
Dan bin Bala. (7875) P J 2 99 and If aman 
ttamchandra v DIondiba Krul naji I L R 4 
Sam 126. followed I/dd, turther, that tbe ledemp 
tion having been made by the defendants for the 
plaintiff with his knowledge srd consent, they 
became entitled to 1 old ll e property as lienors 
and the plaintiff could not recover it from them 
without paying the amount of Rs <151 Alahemed 
Shvmsool v Rhcuutrom, L F 2 I A 77, followed 
Held, further, tUt tbe defendant's lien Wes afire 
for twelve years after 18"8 that Is up to tbe rear 
1890 (Al* 132 of tbe Limitation Act of 1877) tfat 
when that period expired, tbe fieri was gone end 
their posscsaion after that was without any right 
and tl at their title l y adverse pee bcssjcii was 
perfected In 1W 2 Ban chandra YasI rant Sir 
polder v Sadaehiv Abajt Sirpcfdar, I I P II 
pom 42*. explained SAj-ntrtr see I/avkivta 
e N*ha Six Narayaw (1911) 

ILE 35 Tea 43S 
g Ur’Imctuery ccr.-sg ~ De- 

fendants fdtics «U> ft le under sale ol me rtf spore 
intrtcs*~TiUo ty tdvtr- iossa-acc— Seyorofio* 


MORTGAGE— eordrf 

REDEMPTION— con/d 

of member of point Hindu family and purchase of 
properly tctlheelf ac,umd means — Possession adverse 
to mortgagors These were cross appeals from tbe 
decis on of the High Court in Hu affar Ah Khan 
v Parboil, I L R 29 All 640 The plaintiffs 
relied on a usufructuary mortgage of (8f6 and 
sued for redemption of tLe property in suit, two- 
shares in t village railed Lohan The rase of tie 
defendants wsb that they were in possession Dot 
under the mortgage hut under sales of the 27th 
of May JS53 and the 20th of March 1854, respec- 
tively, by which the equity of redemption in tie 
shares mortgaged in 1846 had posted to those 
through whom they claimed title, and they pleaded 
adverse pcwaes'ton Doth the lover Courts had 
upheld the later sale and dismissed the suit as 
to that share m Loban As to the earlier Bale 
the Courts below had differed, the first Court 
upholding it end tbe High Court deciding in favour 
of the plaintiffs On appeals by both parties, it 
was immaterial, in the view taken by their Lord 
ships of the Judicial Committee of that sale (27th 
May {653) by what title Ashraf un nissa, one ct 
the w-inowg of the mortgagor, obtained the share* 
►he took, and whether or not she bad a daughter 
who survived him ne» share was certainly 
transferred by the safe to Ealdeo Sahai, who 
though he waa the grandson of one of the most 
gapeea and tbo son of tbo other, wit b both of whom 
be bad lived as a member of a joint Hindu famdv 
bad according to reliable evidence, separated from 
them and at the time of the sale was carrying on 
with a nucleus of property derived from his grand 
mother, a money lending business from profits of 
which he was enabled to purchase, with self 
acquired fends, tbe share in loban from Aahnsf 
on nissa w ho p orported to sell it to him as a perron 
who was not a mortgagee under tbe mortgage of 
1846 and he was therefore not precluded from 
setting up a title by adverse poseessicn, which it 
was conclusive in the evidence be had held for 
more than 60 years Their Lordships, therefore, 
while affirming tbe decision of tbe Courts below 
as to tbe latter sale reversed (he decision of the 
High Court as to the earlier sale, and upheld that 
transaction also Parbatz f blvtAFTAK Art 
Kras (1912) I h K 34 AD 289 

0 Clog — Sutreqaenf agreement 

qualifying right It? redeem— Loss of deed — 
Onus of prgting terms <f mortgage — Qtrdi Estates Act 
(/ of I SG0) t C — Limitation — Ctmpromisc tatting 
right to redcmp-tion There Is nothing in law to 
prevent the parties io a mortgage from comfrg to- 
a suVequent arrangement qualifying the right to 
redeem In this cats tbo mortgage which it was 
sought to redeem was dated in 1810 and in I8"0 
the mortgagor" bad in consideration of certain 
additional ben eft reserved to them under a com 
promise agreed loaulject tleir right of rederoj ticn 
to eertafa rood f ons The died having teen fo*t 
the onus was on tbe plaintiffs to prove the terms cf 
tbe mortgage, so as to show that tbe suit was ref 
barred by a 6 of the Oudh Estates Act (I of 1£C9), 
too rapt At* hen Dull Him Paiday t \arendar 
Bahadoor Singh, L. R S I A (3f which onus 
be waa found unable to discharge Held (affirming 
the d -os ion of the Judicial Coromi**Icner of Oudh) 
that the plaintiffs were notin my ease entitled to 
redeem as long aa there was no breach by tte- 
defendanta of the covenants corUvui ra 



DIGEST OF CASES 
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MORTGAGE -could 

RtDEHTJlO'i— conti 

tomnro raise SiuskaiT Dtv e CatM. Fnasa® 

.1912} I L. R 34 AU 020 

1 17 C W N 1 

19 Mortgagee allowed to redeem 

More expiry ol term of mortgage — Aon 

payment of or eater paA o I mortgage money 
<*rt*m property "as mortgaged by way of r~. 
ditmnal salo for R» 

the mortgage money 


payment i 


Of 

Bn SO 15 0 only wore paid, 
left with the mortgagee* lor 

w , Incumbrancer* Tie inert 

did n ot pay eg the prior incumbrance™ 
snS, the mortgagor paving meannhilo sold the 
mortgaged property, Ms aemgnces sued for redemp- 
tion ol the mortgage latfore the expity of ten years 
IldJ, that, on equitable grounds, the defendants 
not having performed "hat was a moat essential 
part of the contract the plaintiffs otigfl to bo 
allowed to redeem before the expiration of the 
period ol ton yearn CraiOTRO Rai r IUUieo 


fomrnri, (1012) 

11 


.gightr of the fra referee —Role m ptian—L on 
non of etutule—Lrgulaliae erpantum — f inuumon 
Act* (Xf of 1S77 amt IX of IMS], An 131 The 
plaintiffs sued in the y»»r 1900 to redeem a snort 
gags effected prior to the vear 1851 The repre 
sentatives-in title ol the mortgagee claiming to be 
absolutely entitled, mortgaged the land with 
possession to A in 189* and he told his right* to 
■dofondaot 8 The soit having been brought 
room than 12 veers alter the alienation to A, 
-defendant 5 claimed as against the plaintiffs the 
int-reat Of mortgagee by virtue of his sdreree 
possession under Art 18* of the Limitation Act 
<XV of 1877). SM. that it was obligatory oq 
the plaintiffs to redeem defendant 5 before they 
-aould recover possession of the property lesw 
Damn KalnatX V ftiUrtsAna Lakthman, 1 L R 
U Bom ( S3 Jlalnp ▼ Fa tire bond / L. R S3 
Bom 225, and BamcXattdra v Shnkk JfoAnfia, 
I L R 23 Bom 611 followed Abkiram Goewaml 
■v fihyoma Chtoran \ and,, B. P 36 I A 148, 
and lehmar Shyom Cl land Jiu v Ram Kan ai Ohoec, 
I L. II 38 Cafe «"8. explained The alteration 
In the language of Art. 134 ol tho Limitation 
Act <1X of 1903) we* 4 legirlatire recognition of 
the soundness of the view that the Article via 
intended to give protection to All transferees for 
value inelnliog mortgagee* Swift v Jetortury 
£ It 0 Q B Sit, and Sf organ v [onion General 
Omnibus ComjMAv, J2 Q B D 201, referred to 

Hants Uariiut * Mamaeuai Utaxsais (1*11) 

L L. It 38 Bom. 148 
12. — Right ot aiaignns of mortgagor 

to redeem first mortgage after a decree for redemption 
ed tamed by a pviene mortgagee had become inopera 
t,or A mortgaged certain properties to B end 
afterwards mortgaged tha same with other pro 
pert ire to C C obtained a decree for redemption 
a gainst B, but tho decree waa allowed to becomo 
inoperative by not being executed D obtained 
an assignment of the right of A in the mortgaged 
properties »nd also the right* of V therein A 
sued to redeem the mortgag© in favour of B 
Held, that although ths salt by j) as the assignee 
of O w*a not maintamoble at ill It was competent 
to him AS assignee of A to brmu the suit altor the 
« Inoperative, 
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13 Clog— VxniractPMv nortitw 

— Leant — RijH to retain poetciHon as fence after 
intiefaction of mortgage A provision in a n orlgoge 
deed whereby the mortgagee is to remain In posses 
Sion after payment ol the mortgage debt la unen- 
forces life as it acts as n fcttei upon the right lo 
redeem When » mortgage deed a accompanied 
by a lease tho effect of whicb is to keep tbo mort 
gagor out of possession notwsthstanding the dis 
charge by him of tbo mortgage-debt there la ft 
fetter on tl o equity uf redempt on which the Court 
ought not to enforce AxKrVEDtr t Sobbiah 
( 1912) L L R 35 Mai 744 

24 Dsafrnctoary mortgage — Ac- 

countability of mortgagee for Illegal realisation ot 
cess from tenants — Transfer Of Property Act (/I of 
183°). s. 7G — Stipulation by mortgagee to pay a portion 
of profit * to mortgagor— Sutteg uert arrangement 
regarding mode of payment if nay be proved by parol 
entenee — Eutlence Act (/ of 1872), * 92 Under » 
usufructuary mortgage of 1877, tbs mortgagee 
undertook to pay to the mortgagor an annual *um 
of Es 10 odd and apply tho balance of tho profits 
to payment of revenue charges and interest on the 
mortgage-debt Held, that oral evidence to prove 
a subsequent arrangement under abteh tbo mort 
gagee allowed the mortgagor to possess and enjoy 
a portion of tho property in lieu of the payment 
was admissible lo evidence inasmuch as it did not 
•npertedo Of vary the stipulation regarding the 
payment but merely concerned the mode of pay 
meut. Held, further, that in a amt for redemption 
by the mortgagor the mortgagee waa bound to 
account for the amounta they realised from the 
tenants aa cesaea subsequently imposed by tho Oeas 
Act of 1839, and payable by the tenants to the 
mortgagor The mortgagee’* accountability la not 
limited to item* within the contemplation of the 
mortgage contract but may extend to amounts 
which the mortgagee w s enabled to realise out of 
the mortgaged proprrtv by taking advantage of his 
position as mortgagee Pamavatar Sivqh r 
Tcuu Pbosad Snort (Util) 

1ICW5 137 

15 Practice — Redemption decree 

trader appeal by mortgage* —Deposit of dajrela! 
•mount — Duty of mortgagee to withdraw 
undrr protak—ReeponrihAity of mortgagrn for 
loss of right »n depant by lapse of time atthmgh 
amount of decree me, carol by Appellate Court 
In a amt for redemption the Court of the Judicial 

Commissioners in India paused a decree entitling 

the mortgagees to reoover a certain turn on account 
of principal and interest from which decree the 
mortgagee! appealed to the Pxiry Council who 
increased the amount Pend ng the appeal tho 
mortga"ora had deposited the amount of the decree 
ot tho Ju Ueial Commiaaionrr*, which, however, the 
mortgagee" did not withdraw, aa they might have 
done without prejudice to their pending appeal, 
either by arrangement or the sanction of the Court 
Jo India or tho sanction of the Hoard which would 
have been given as a matter of eourso i Held that 
If the amount deposited bta lapsed to Government 
nadir the rules owing to fhe same not having 
been withdrawn In time the mortgagees must give 
errel t for the amount Ckaxpat BixoR « Jamic 
« 5t*a» (1912) . . . 18 C W. >1 793 

18 ————— Part let— Mort gage bv Jffitak 

ihva co- parcener* — &»>( for foreelaiure is 
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MORTGAGE— could. 

REDEMPTION — ttmU 

reh tcb loos o I a mort ngor not joined — Decree 
»n trlirtguishtt son's tight — Stpretertahon o/ 
son's interest by father, 1 chcn dell not charged os 
immoral The plaintiff** father, amongst other 
•co-parceners of a joint ILtaishaM Hindu family 
executed a mortgage by conditional Bale the term 
of which expired in 1883, whereupon the mortgagee 
instituted a amt for foreclosure against the mort 
Rigors and obtained delivery of possession m 
1880, In execution of tho decree in that suit. The 
plaintiffs were not made parties in that amt, the 
mortgagee not hanog had notice of their interest 
at the tune and they brought the present suit Jn 
1907 for redemption. Held, that in the absence 
of allegation by the plaintiffs that the debt was 
an immoral debt, the father of the plaintiff stifii 
cleotly represented the plaintiffs in the previous 
suit, and with the extinction of the father’s right 
to redeem, the son’s right of redemption sr as also 
■extinguished. Bunses Das v Gena Lei Jha, 14 
C L J. $20, Ram Taran Qosicami T Pam me as 
21 aha, }t C. If A, 1079, referred to Bats; 
AfstursTBs r Bbojobasi I’axda (19121 

15 C W. K 1019 

17 • 


— Kartgtn and lease to mort- 
gagor contemporaneously granted— 31 or tgugc 
tttOlitd before Tranter of Property Art (ft of 18S9) 
came into forte — Mortgagee's security reduced by 
portion of property being inlMrmm— S' «(a) of 
Transfer of Properly Aci—PigM of mortgagee to 
compensation The plaintiff (respondent) mort- 
gaged to the defendant (appellant) certain pro- 
forty by a deed, dated tho 25th of August, 1W, 
for its 70 000 for eight jeara On the 29th of 
August (sod so practically contemporaneously 
with the mortgage) a leas* of the mortgaged pro- 
perty was executed hr the mortgagee in favour of 
the mortgagor at an annual rent of Ts 4,200, 
which represented Interest on the mortgage debt 
at tbo rate of 0 per cent per annum The nrert 
gsgo contained a danse that * It is agreed ty 
mutual' consent of tho pnitlea that the profit* 
•of the property mortgaged shatl Wong to the 
mortgagee in lieu of the interest On the mottgsge- 
money, anl I, the mortgagor ah-dl havo no claim 
for rocene profit* f"ho mortgagee also at all have 
no right to claim interest on the mortgage money 
advanced by him,’’ The lease after reciting the 
mortgage referred to a provision In the latter tlat 
-the mortgagor shoot l bo entitled to ill a certain 
portiuti of tho mortgaged property on conlition 
that ho hsnd-d over tho whole of tl o j roceed* 
e>l the sale to tho mort gsgro in payment ft tie 
mortgage-del t, and provided that ** tind*r the 
condition wlwt* er aoeie of money the m rtg* - r 
thou! 1 pay to the mortgagee In a lump sum, should 
bo credited and »el off against tho rent pavaUo 
under tk» lease with interest at 8 anna* per cent 
per mentero ” Sul arqne&Uy threo farther cl aryy* 
are re udeJ cn to the mortgage the latest of 
which ws* dated tho 13th of December, l* 82 
In Jane, 1*81, the mortgagor w»* in atrear with 
his rent and the n*ortgagw> l-roj;&t a nit artiest 
him On which the mortgagor gar* nti [osteaii wi of 
tls property to the mottgacee In a suit fer 
frd'-mj'llwi fth* right to TrdoAoi »e» J ring A/s 
pul'd) i /Ml, that the mortgagee was entitled 
under the terms of U« tv irtgsro to apprormto 
tl* profits el tho mortgag'd prefc-tr to lim of 
<h» foVfWS* cn lb* mortgage nif-je- not pawl by 
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the mortgagor. Evidence 6f prelim inn ry negotia- 
tions and previous conversations were not sdnua 
siblo to contradict or vary the terms of the mort. 
gage (Evidence Act, a 02) H eld, also, that the 
mortgage and the lease were both parts of one 
and the same transaction But there waa no 
inconsistency between tho two instruments, nor 
would there have be6h any inconsistency if the 
mortgage itself had contained a provision for 
granting a tease cn the terms upon which (ho lease 
was actuslly granted. 7/tW, further, that the 
original mortgage having been executed before 
the Transfer of Property Act came into operation, 
that Act was not applicable, notwithstanding that 
one of the further charges was exeented subse 
<jnently to that date IVhatever might be tho 
construction of s C5(a) of that Act (which wsa 
cited in support of the mortgagee’* claim), he was 
not, on the evidence and on dor the circumstance# 
of the present rase, entitled to compensation for 
any loss or damage occasioned by his security 
being diminished owing to » portion of the mort- 
gaged property being soever* fully claimed from 
the mortgagor Abdullar Khan v Basrabit 
Rusalx (1912) I L R 35 AIL 48 

18 - 


- Redemption ty revcre'oners 
tf.cr fcreclcxnra fhetee— Subrogation— T ransfer 
of Property Art ( IV of 18S2), s 91 While a sale 
fn execution under a mortgage decree w»s in pro- 
gress plaintiff (s stronger) paid tho decree amount 
into Conrt on behalf of some of the reversioners to 
tho property Held, that tl ough tie mere pay 
raent of a mortgage-debt by a stranger will not 
entitle huu to the mortgagee * right* by sub- 
rogation yet here under a ®1 Transfer of Property 


Indian Law relating to the doctrine of subrogatl TO 
conn a red and discussed. Per Bitidaiia Arras, 
J— I am on the whole Inclined to loll that » 
reversioner cannot vo’untsnlv claim to redeem 
a mortgage made hv the fast male holder or irstl. 
tut* a suit for that purpose Tut diva it oet eesanly 
follow that »1 »n a suit is inslitti’rd Iv a nortgvpeu 
lor »»le the rerer ssrer fc*» net gel a SnCieirnt 
interest fn tlo property to entit'o bitn to discharge 
the mortgage to prevent th* !r*a of tin property 
to which f r mould l« entitled to t»rrt*l on the 
death of tho wi low / I do not tli nk 1 »tn bound 
to hold that hla right stand » n the situ* footing 
when he claims of hi* own ace on! to redeem anl 
when ho trios to save the property for tl* rotate 
upe n ffia luOrtfAgee atiemj Ong ib aeiV it. T2 » 
rght of a person interested In the payment of 
raon-r which another is loon J by law to pay and 
Who therefore pars it, to l« reioilmrred by the 

other ta recognised In a ft> of the In lisn Contract 
Act, There it no reason lor hihlsag, that oefy 
tkvre who h»*» an Interest In a nortfagre! pro. 
rerty within the meaning of n t"‘ »nd VI of tU 
Transfer of 1'repert » Art r»n Ic 1 eld to Ic interested 
fn tte rwymev* ol money due tn » mort gaga created 
hr tli* liet male owner hours** Krm 
t.ir«*vr rw-nuuno. (1913) 

I U It £« Kia. «« 

19 1. 1 Atwucll— ilortygn tArfrsO.sg 

ead pnlerpxt} f utglys h hep eeoptrtf ta twin 
*•** — tsAtrr<, tUmltotrant tf, f-e pervsl ialij 
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redemption Where a mortgage was made lor 
forty years and a precision was Inserted in the 
deed fixing a particular day on which it was to 
be redeemed, tailing which’ the mortgage was to 
bo renewed for another term of forty years, and it 
was further provided that the mortgage should 
not bo redeemed with borrowed money, it was 
ht/J that these provisions were desinged to male 
redemption very difficult, if not impossible, and 
should not bo enforced Bonn v Ctrdhar Lai, 
Alt' J! ceily Aofcs (IS°L), 143 , and Rambaran Singh 
v. Itamker Singh, 10 Indian C lies, 213, referred to 
Sabudawax Sjrou v Bwai Sis on (1914) 

I I R. 36 All 551 


23 Subsequent mortgagee obtain- 

ing decree on his mortgage in absence ot first 
mortgagee — Sale of properly tuhgccl to first mortgage 
— Subsequent mortgagee purchasing property tort 
perm won of Court — Execution of decree by first m ori 
gagee — Subsequent mortgagee can asi the mortgage 
amount of fret mortgage to be determined again — 
By purchase Subsequent mortgagee toes not lose his 
rights tinJcr his. mortgage — Lxtinguishment ef 
mortgage— Transfer of Property Act (/I of 18$’), 
s 101 In 1880 certain property waa mortgaged 
to V It waa again mortgaged by the same mort 
gagora to II in 1887 In 1892 V obtained a decree 
on ins mortgage. U was not made a party to the 
amt V baring sold his rights, his assignee K 
obtained another decree in 1890 against tho mort 
gagora on tho mortgage and other debts To this 
amt also U waa not a party In 1693 II sued on 
his own mortgage without making the first mort 
gagee a party A decree waa passed in terms of 
an award The property waa acid in execution 
of tho decree subject to the first mort go go and was 
purchased by II with tho permission of the Court 
In 1908 the dicree holder applied fo execute the 
decreo of 1890 II was mado a party to the 
execution proceedings It was contended by 11 
that ho was not bound by lbo decree under execu 
tion and waa entitled to bave tbo mortgage amount 
determined again in the execution proceedings 
The decree holder urged tbit It's mortgage had 
been extinguished by bis purchase at ttie Court 
ealo, and aa such pun Later ho v-s hound by tbo 
decree by which the original mortgagors were 
bound at lbo date of the auction sale, and that 11 
did not! ing to show that lie intended to keep 
alive hia mortgage Veld, that as a second mort 
gagee H waa entitled to redeem tho first mortgage, 
and to havo tho amount of the Erst mortgage 
determined again aa between himself and the 
first mortgagee Held, further, that aa auction 
pimhiaaer it Wirtue vuuYieh to a’h Vnc njfirts wWn 
the niorfgigore and the mortgagee had at tho date 
of the sale, t e , to all tbo r ghts of the mortgagors 
as they existed at the date of the mortgage upon 
which the decree was based Held, also, that 11 
mart bo presumed to have intended to keep his 
zaortgspo alive, aa it sett clearly lor hi a benefit to do 

SO blSA-lRAR VevKATEIIT V BAOASHtV MAHAHJI 

(19*9) I L R 2S lore. 24 


24 Valuation — </ur»«?i dim — 

italolar hi r — hlortjage by tarnaran, whether a 
junior member is bound to eve to set aside The 
proper valuation of a suit to redeem a mortgage is 
tho amount of tho mortgage admitted by the 
plaintiff to Ihi binding on him, and not that of the 
mortgages «ct Bp by tie defendant In such a 
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suit flie qnertion of jurisdiction has to be decided 
in the averments on the plaint, sDd not with 
reference to the pleas of the defendant Chanda 
v JRomh, 1 L IS it Had 208, followed Until 
v Kvnehl Anma,l L It 11 Mad 26, 26, reforted 
to TVhcq a lantaian of a Malabar issued males 
an alienation which is not binding on the other 
members, the latter need not sue to Bet it aside, 
but can recover possession on the strength of their 
title, in tfco absence of proof of the validity of the 

alienation Arena w here tho plaintiff has himself 
executed the instrument under which the defendant 
claims The trustee of a Malabar dnasem first 
executed an otti for Rs r 0 and subsequently 
renewed tho same in a consolidated otti lot Rs 1,030 
and further created a puranfWam for Es I COO, on 
the same property His successor aued to irdiem 
the otti far J’s TO, treating the other mortgagee aa 
invalid Held, that tic suit as frarred was main 
tamable, anil the | lamtifl waa not bound to sue 
to aet aside tbo later mortgages credited 6y Ilia 
predecessor CiurrtN i Karu (1912) 

j L. R C 7 Mad. (20 


25 Exirngvis limen* ot equits ol 

Redexiptoi— if ortgag or pa’S’nj a isjmama to 
mortgagee fortl thnd — Mo tgaeie eject t j> g ksbul yat 
to pay (lot eminent aswment In 1670, the plaintiff 
mortgaged the land in dispute to the defendant , 
and in 1879 passed a rapnoma relinquishing all 
his occupancy rights in the slid land in favour of 
the defendants The latter at the same time 
gave a loroplementary labuliyat agreeing tc 
pay Covernmcut assessment on the land The 
plaintiff having sued to redeem the mortgage. 
Held, dismissing tho suit that the rajmama and 
labuhynt effectually extinguished tho plaintiff's 
equity of redemption Verkaji Narayaw t 
Copal Rajiciiandra (IP14) 

I L R 39 Com 55 


26 — — Previous decree In mortgagees 

Savour for possession, if bats redemption surf— 
( ini Frocrrfure Cede (dr< A f 1 o/ 1882), I 241— 
order in execution of decree in Sent (Or posses 
non directing mortgagee to /> rmsh accounts and 
permitting redemption, effect of IV hero in a 
euit by a mortgagee for recovery of possession 
“ by right of ijim of the immoveab’e properties 
mortgaged tie Court passed a decree directing 
inter aha that ‘the plointiff do get possession cf 
the same by right of ijora end bo in poaretsion 
thtreof so long as the money for which tie said 
mehaU were mortgaged were riot repaid out of the 
income arising therefrem Held, that the decree 
was clearly a decree for ejectment and o »mt by a 
person interested in the equity of redemption or 
redemption cf the mortgage waa not hatred by r 
244 of the Civil Procedure Code of 1882 That 
the fact that since the decree to the ejectment 
suit, a predecessor in interest of tho plaintiff 
bad applied in the executing Court asking " that 
the decree holder should fife accounts ebowirg 
what monevs had been realised l> him Since 1 e 
tool possession under the decree, and if the decretal 
money was not fully paid to let the Court know 
how much still remains duo hv rendering a prefer 
account thereof” and tfe Court overruling tlo 
objection of the mortgagor that the matter eccld 
nit be dealt with under a 244, held, that lie peti. 
tioncr could redeem the mertpaced properties, lot 
tha latter took bo etepa to do so Hell, that 
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this order il binding at all In the suit for re Sump- 
tion w»s to bo regarded merely as interpreting 
tlie mortgage and the fact that the plaintiff in 
his plaint made a prayer that in the lolling of 
accounts the directions contained therein might 
ba tallowed did not moan that he based bia ri^kt 

of redemption on that Judgment. The pawing 
of tho final drerco in a mortgage amt pending 
an appeal from the preliminary decree is no bar 
to tho hearing of the appeal 1 ’zab* Mono 
Moxurjez * Uhaydba Sekiur Saexah (1915) 
(19 C W K 1182 
87. Ad»ers« possession— Usufruc- 

tuary mortgage — Mortgagee to possession— 
Utility 0 / eedemjgiea — Alters* of possession uAifc 
period 0/ re/frmp/ioii w runsisp— .Bail fo reJeent by a 

Util, that a person could not acquire a title, by 
adverse possession, to land whioh was tho subject 
of a usufructuary mortgagr, and therefore m tho 

C OMcaaion of the mortgagees, merely because he 
ad managed to gel Ins name recorded in tho 
village papers for a series of years in respect of 
the mortgaged property Lab Kan koo Lai y 
ManU Bill, S C It' X Of, not followed Cm 
lores r Sear I*, 1 4li 60S, distinguished Kcs 
was 8BW r Das as at I.AL (1910) 

I L. R 33 AIL 411 
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s condition precedwt . _ 

•nit for redemption — A usufructnary mortgage of 
agricultural land provided that the right to re. 
deem should be escreiied only in the month of 
Jeth of any year Wild, that before tho mortgagor 
Could sue for redemption it wss noecsssry for him 
to prove that ho hid tendered to the mortgagee 
the mortgago-debt or such amount as he considered 
due on the mortgago in the month of Jeth of somo 
year after the mortgage money had become pay- 
able Boost V Otrdhnr, Lai, All IT. X 11S94) 
113, followed Muhammad Ali c Baldio Bawds 
(1915) . . . X. L. R. 38 AIL US 

23. — ■ Limitation — Application for 

execution — Time, i/ runs from date of detree or 
date o / ascertainment o / exact amount. Where m a 

27th July WOUnd**' WM directed therein "that 

it will bo necessary to havo fresh accounts taken 

to determine the amount due to the appellants " 
*“■’ “ " not definitely ascertained till 

910 and the application for 
n 29th January 1913 • Held. 
...... .... /-...•uv-l.. vf the Xlistnet Judge, dated 

27th July 1909, seta forth clearly tho exact method 
~ * - ** * 1 to bo paid in redemption 
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gage had been mado by ono Sukhjit in favour of 
one Muhammad Husain in the year of 1013 ftambat. 
The plaintiffs also relied on certa'n aeLnowIedg- 
menta made In tie defendint’a jr<dters'<r in 
title One of there was a dalhnlacima executed 
by Radi Lai In 1S90 able), ronlalr-d a description 
of the property and was signed by Ram Ls! The . 
defendant contended that there war no mortgage , 
that he wse absolute owner . that tbe acknow- 
ledgment! had not been {roved end that tho 
anlt was time-barred It wa« held by the lower 
Appellate Court that the date of the mortgage had 
not been proved, but the achuowlcdgwenU were 
In respect of tome mortgage and that the plaint- 
iffs were rntitlftl to redeem 11*1 f. that II c rule 
of limitation governing a suit of tins kind was 
that laid down m Aih/ao Ahmad v llosir Ah, 
ILK 11 AIL 413, si-, that Art MS of Feb I 
to the Limitation Act applied that fs, the limit- 
ation extended for a period of 00 yesrs from the 
date of exeeutinn of the mortgage or from the date 
when the mortgage money became due, end th« 
burden waa open the ptamtllT* of proving tho mort- 
gage that they had set op. *ncf that it was for 
them to proro ibat tfee aelnowWsD rat relied 
upon by them as contained in tho dahhalnama had 
been snide at a date vritbin the period of limita 
tion Held, further, that the acknowledgment 
contained in the daMnaam amounted to nothing 
more than a description of tbe property purrhnwd 
and waa not acknowledgment of llabil ty within 
tbe meaning of a. 19 of the Limitation Act 
Vhorma I .lAiiI v Oovind Sadiallar, 1 L. It atom 
99, referred to KntAU Raw e Tars Ram (1916) 

I L, R 88 All 540 

31. — Adverss poimiioB- 

llortgoget i» froprutory possession under an 
agreement aecrryi steered inf acted a/oss jar a eery 
long period The portiee to a mortgage bv condi- 
tional sale, executed In 1869, entered into an agree 
ment in 1876 whereby tbe mortgagor gave up all 
hia equity of redemption m the property niort 
caged Tho agreement was not registered, but 
both the parties consented to the complete transfer 
of the equity of redemption and with parties 
acted on the agreement for very nearly forty years 
Hell, on a suit being brought in 1912 for redemp- 
tion of the mortgsge of 18C9, that tlie mortgagees 
or their predeeessiirs In title had been In adverse 

K escssion since the year 18*0 snd tbe suit was 
rrvd by limitation Mahomed J luea r Aghora 
Kumar dongvu. I L P 42 Cole SOI, and Lemon 
Khan V K Dasa nan 1 L 12 37 Had 54S, referred 
to. Kuido Tat, v Sued l‘A*«o't Uai (1917) 

I L. R 39 AIL 42 


and tho calculation of that 

purely of office routine and that the application 
for execution was barred bv limitation Colam 
Oaltr Mandat v Col/an Bibs, 1 L R 2S Cale 
109, followed. Scjajdio Nahayav Finch v 
Mcsbahoo Raut (1916) , 20 C. W If. 850 

SO Oae mortgagor reSe»mlng 

th* evlre mortgage— 4ctnowledjmcnt— Dakhal 
nuwi— Liuiiluium Act (/X 0 / I90S). a 19. 

1 , Art lay In a auit by the representatives 
» re™* k co mor ^?“8ora for tbe redemption 
ct their shares in certain property agmst the 
repreaentatiiei of eo mortgagor, who bad redeemed 

the mortgage, the plaintiff* alleged that tbe mort 
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property purchased hy mortgagee —Sait ty one 

only 0 / He ti-irt 0 / the mortgagor to redeem 
Ike tr hole cl the remaining share in the snort 
gaged property Out of the original 1# annas of a 
village which waa the subject of a usufructuary 
mrtgage, the mortgagee acquired by porches© 13 
ennaa and 4 pics Afterthe death of the mortgagor, 
one of bin heirs sued fo redeem the wholo of the 
remaining 2 s rm as a nd 8 pica Hie other heirs w ere 
xnado parties, the amt as pro forma defendants and 
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Mai, 1 L It 2 All 565, anil JftutaA i t Davlat, 
I L It 20 All 262, followed SaUurom A arayan 
v Govat Bakshuman, I L It 10 Bom 656 (No It), 
not followed Zaib tr\ xissa Bibi r IIadakaja 
Paubhtj Narad* Sixon <1017) 

I L R 30 All 618 

33 Annuity provides lor by 

terms Of deed — Equity of redemption acquired 
by mortgagee — Suit by htirt of oust Want to rteoxer 
arrears of annuitj By tlio terms of s mortgage 
deed an annuity or mahlana charge was made 
payable to ono Slusaimnal Turab un nissa and her 
heirs by tho mortgagee By a scries of tronsac 
tions tho mortgagee ulitiroately became the owner 
of tho equity of redemption in tho whole of the 
mortgaged property It eld, that the mortgagee 
nevertheless still continued liable for the payment 
of the annuity secured by the mortgage llicnxi 
Naraiv v Saijadi BeC\m (1917) 

I L B 39 All 700 
33 (a) - A Zarpeabgi 

deed executed m 1874 in favour of one G provided 
•n/«r aha for payment by G to the executants of 
ft Zarpeshgi rent of R» 500 odd every year The 
principal amount was made payable in September 
1687 In February 1888 Rf 12 000 was borrowed 
by tho mortgagor from A and m accordance with 
the agreement between t hem was applied in paying 
the Zarpeshgi debt and tho Zarpeshgi deed upon 
each payment was taken back and handed over to 
A In whose favour a simple mortgage was executed 
to secure the loan of Its 12,000 given by her 
2/eld, that eo far as it operated as a leaao, tho 
Zarjpcsbgi deed came to an end but tho charge 
created by the Zarpeshgi waa kept alive for the 
benefit of A Moheeh Lai r htohunt Bawar Das, 
L R 101 A 62 (1883) Goluldass v Famftur 
Seoekand L R 11 l A 126 (1881), Dinotondhu 
Sha e Chowdhry a Jogmaya Dassi, L P 29 1 A 
0, t e 6, C IK N 209 (1801) referred to That 
m suits for salo instituted otter the date of A’* 
mortgage of 1888 by persona who had obtained 
mortgages between the dates of the Zarpeahgi of 
G and the simple mortgago of A A as a puisne 
mortgagee was a necessary party nnder s 85 of 
the Transfer of Property Act Where in such 
suits waa made a puty but di 1 not set up 
prior title under the Zarpeshgi of 1874 and some 
of the properties covered by the Zarpe«hgi were 
sold Held, that A a right to proceed against the 
said properties by a suit for sale on the basis of 
the Zarpeshgi deed was barred bv Expl II of a 13 
of the Civil Procedure Code of 1 882 In one such 
amt instituted by M within 12 years of the dne 
date of payment under the Zarpeshgi of 1874, 
A not b&ving been joined as a party, the saleaheld 
did not affect or take away A s right as pui«no 
mortgagee under the mortgage of *1888 or her 
claim of priority under tho Zarpeshgi of 1874 
Put A a claim to priority under the Zarpeshgi of 
1874 became barred fn 1900 when a suit was first 
instituted by A a assignee to enforce A a mortgage 
and tho only decree plaintiff in this suit would get 
as against tho purchasers in SI a suit was to bo 
allowed to redeem the mortgage of If on payment 
to the purchaser of tho amount at principal and 
interest fn respect of which tho property purchased 
by him was sold in 31 a suit In a mortgage suit 
apuisno mortgagee of whoso interest in tho 
mortgaged property tho plaintiffs have notico 
is a necessary party under s S3 ot the Transfer 
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of Property Act, and a sale of the property bad 
in such a suit does not take away the puisne mort 
csgee’s right to redeem Sted Mahomeded 
lBSARiu Hossrix Khan ard akothep t> Aubiea 
Prosad Given Ann others (1011 12) 

18 C W N 505 

34 . Mori gage by conditional Sale 

— Mortgagor in possession ts tenant cl mcr - 
grgee— Suit for rent in orrear — Dteree tor rent 
barred by limitation — Suit for redemption — Moit 
gayer, uhether entitled to claim arrears of ret l and 
interest decree as fart of price of tedimjlior — 
Abandorment of charge — Election of turnons In 
a suit for redemption, the mortgagee is not cn 
titled to claim ary arrears cf rent with interest 
in respci t of the mortgaged lands which were left 
in tho possession of the mortgagor as terant of 
the mortgagee under the terras of tie mortgage 
deed, when the mortgagee has already sued and 
obtained a decree for such rent with interest and 
has allowed the decree to become barred by 
limitation even though the irrear of rent is a charge 
under the deed English and Indian earee reviewed 
Heiranehal Singh v Jatrahtr Singh 1 L F, 16 Calc 
SOT, distinguished Imdad Hasan Khan v Baeln 
Prasad I L R 20 All 401 referred to Bafaixa 
Raou Swvtj Rao (1918) HP 41Ptd 1C41 

35 Partial owner ol eguty of 

redemption, if can redeem whoie mortgage 
A partial owner ot tbe equity of redemption is 
entitled to redeem tho whole mortgage 
Batkaktra Nato Das v Mohesh Chardra Dev 
(1910) 22 C W N 128 

Geo also PbOtae CiiaRdba Drip t Pearv 
M on ar Dhap (1918) 22 C W N £09 

36 Mortgage anlt— Purchaser o f 

mortgaged property, applying to be made a part' - , 
uol nltoved on plaintiff t objetfurn—Si becqvent 
sail by purchaser at mortgagees sale to recour 
possession — Right of prenovs purchaser to redeem 
Where an application by a purchaser A, of mort 
gaged i roperty to bo made a party in the mortgage 
suit was on tbe mortgagee a objection refused 
and he waa thus prevented from exercising tho 
right of re iemption amongst other reliefs which 
ho desired to claim Held, that in a suit by the 
purchaser at the salo in execution of the mortgage 
decree B to recover tbe property from A who was 
in possession, 4 was entitf d to redeem B Pebati 
Morax Dia e Namabasbi De (1918) 

22 C W N 543 
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- Decree passed nnder Dekktan 


Agriculturist* Relief Act (XVII o! 1879) not 
governed by Transfer of Property Act — 
Decree not executed — Second evil to reilcem the 
mortgage, not maintainable — Cinf Procedure Code 
( Act 4 of ISOS), a 47 Tho plaintiff obtained 
in 18SS a redemption decree under tho provisions 
of the Deihhsn Apncultm 1st* Brief Act, 1879, 
which provided that on plamtir s default to pav 
tho decretal amount bv the end of March 1893 his 
right to redeem should bo for ever barred Tlie 
decree was not executed. In 1913 tho plaintiff 
filed a second suit for redemption of the same 
mortgage t— / 7 *H,that no fresh suit could bounder 
tho provisions of a. 47 of the Gvil Procedure Coilc, 
1908 inasmuch as tbe decree of 18S8, to which 
the provisions of the Tran ler of Property Act 
188 \ did not apply, was capable of execution and 
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plots to B at ft fixed rent ol R« 2 In 1013 C 
purchased several of the plots belonging to 1 
including the plot leased to B Subsequently C 
sought to redeem the mortgage to h and having 
paid off the mortgage debt be claimed posses 
sion of the plots B refilled the claim relying 
upon the mvlarrari of 1908 It was held that the 
inul/irron of 1908 was a lease in futura and did not 
•operate aa it valid lease of the B's equity of redemp 
tion In an appeal under the Letters Patent from 
that decision, hell, that tho appeal shou'd be 
•dismissed Per Dawson Molts, C J — If the 
mulurmrs of 1908 was a lease r» / dura it did not 
operate as a valid transfer of the le«3or a equity of 
redemption If the wlarrat i of 1C03 uas a 
lease in •present t it was invalid as being a rlog on 
the equity of redemption Once a mortgage 
transaction lias been entered into it is not within 
the competency of the parties to clog the equity 
of re lemption whereby, even after redemption 
tho mortgagee would retain an interest in the 
property as lessee upon payment of a compare 
lively trifling rent Such a transaction is invalid 
both as against tho motgagor and against a pur 
chaser from the mortgagor of his mtere«t Per 
Dts, J — Query Whether a lease intended to 
Operate in futuro is an invalid lease Query 
Whether a lease bj a mortgagor to the mortgagee 
subsequent to the mortgage transaction may 
correctly be called a clog on tho equity i f redemp 
tion Ram Naiuin Pattacx t Spbathkahi 
PANDAFAtmrA 5 F*t L 3 423 

43 Tender of mortgage money— 

Offer to pay not accompanied by the pro 1 iction of 
any actual money The mortgagors of a usutrnc 
taarv mortgage sent a notice to the mortgagee* 
offering to pay a certain sum named therein and 
asking for redemption of the mortgage, but no 
actual money was produced Held that this did 
not amount to a legal tender of the sum due under 
the mortgage 6 Asian Dus v Cobind Scran, 

/ L It 30 4!1 130, referred to Miuammad 
M vsirrvq Ali Ivjian p Banks Lal 

I L R 42 All 420 

44 Limitation — Aelnenrledgmenl of 

mortgagor's title recorded in settlement papers — 
Inference* AtnvahU. from such acknowledgment — 
Burden of proof The plaintiffs sued for redemp 
lion of an old mortgage which they allrged to have 
been executed by their predecessors in title some 
time between the years 1833 end 1839 That 
there had been at one time a mortgage corrrs 
Jiondinss to that set ujv by the plaintiffs was suffi 
Cientlv prosed by the records of the scttleroent8 
of 1833 and 1883, both of which contained fairly 
definite statements as to the parties, tho land 
affected and tho terms of the mortgage There 
was, however, no evidence from wb ch the date of 
tho roortgngo could be inferred with any certainty, 
and tho plaintiffs relied to being their suit within 
limitation, mainly upon tho acknowledgments 
made by the mortgagees in the records of the 
settlement of 1863 e« indicating that the mortgage 
must have been a subsisting mortgage in 18C3 
Hell by PloCoOW »nd W also, JJ , tl at no sub 
stantial Inference could be drawn from the acknow 
lodgment m question Hist the mortgage was in 
1863 * subsisting mortgage not barred by limit* 
tion, and it was on tho plaintiff relying on the 
acknowledgment to Show that it was made before 


MORTGAGE — could 

REDEMPTION — could 

the period of limitation had expired Per BakepJ 
J , contra The acknowledgment of 18G3 might 
be taken until rebutted as pritmi facie evidence 
that the mortgage was a subsisting mortgage at 
its date It was improbable that the mortgagee# 
would have agreed to its insertion in the settle, 
went records bad tho title of the mortgagor been 
then in fart barred by 1m itation Par mar and 
Mttrr Sahib Ah 1 1 B 11 All 438, Dales Cl and 
v Sarfra I L. It , 1 All , 1 IT, A amala Pen y Our 
hagai IT A L I 330 referred to Anup bn>0 H 
• Fatah Cim\d 1 L R 42 All 575 

45. Alter salg ol mortgaged pro- 

perty — T ransjtr of Property Act (IF of 1882), 
« 02, 00 Where a mortgagee has in contraven 
tion of s 99 of the Transfer of Property Act, 
attached the mortgaged property and brought 
it to sale and purchased it himself, the mortgagor 
or his transferee cannot successfully maintain 
a suit for redemption of tho property without 
first getting tho sale set aside Alhutoth Sildar y 
Behan Lal Kirtania, I L It 35 Calc 61, referred 
to Ujtah Chawpha Daw i Kajxrmhava 
Dalal (1919) I L R 47 Calc 377 

48 Consolidation of several mort- 

gages on different properties— agreement not 
to redeem one mortgage without the others must 
be clearly proved — transfer of Property Act, JV of 
1882, • 01 The quest on arising jn this appeal 
was whether plaintiff could redeem lus mortgage 
of 18th August 1882 without redeeming also his 
two subsequent mortgages of 9th September 1882 
and of 8th February 1889 The mortgages re- 
lated to different properties In the mortgage of 
September 1882, it »ss stipulated that tho mort- 
gage would be redeemed along with the prior mort- 
gage, dated 5th August 1882, wbilo in the 1869 
mortgage it was agreed that 'should the mort 
gsgor redeem tho land mortgaged by the deeds of 
tie 18th August 1882 and Oth September 1882, 
they will redeem the present charge at the aamo 
time ” field, that although the parties contem 
plated that tho money due on all the mortgage* 
should bo pBid at tl o same time that was not 
enough to establish the defendant's plea of eon 
eotidation, but that it was incumbent upon the 
latter to show that plaintiffs expressly and un 
equivocally contracted themselves out of their 
right to redeem the first mortgage without redeem 
ing at the same time the two later mortgages 
Oangn Pal y Kirtanth Pai (I L P 33 AH 323) 
and Cara Dm v II or Karan (22 Indian Cases 132) 
Klmed afro to — Transfer of Tioperty Art, s 81 
PoraiA Dial v iCdnriu t'f FJT fSdtlf, tflsAnguufi 
ed AUu Klan v Poshnn Khan (J L B 4 
AO 85) referred to, as 1 avirg tecD dissented 
from in Shea Shanlor r Forma if ah tern (TLB 
26 All 550) Jiwan Das v TdahaJ 

I L E 1 Lnh 105 
47 Mortgage made (o two mort- 

gagees ss tenant s-i n*con>iECE— Where* mort, 
gage is roade by one mortgagor to two mort, 
gHgees *• tenon la in -common, tf o right of either 
mortgagee who desires to realise tic mortgaged 
property and obtain pnyment of the debt, it 
the consent of the co-mortgagee cannot be Obtained, 
is to add the co mortgagee as o defendant to the 
tuit and to ask for the proper mortgage device 
which would provide for all the necessary acecunta 
and payment*, excepting that there could he no 
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GoPAt ChAVDRa CHtCKBABOTTH 1 SCBENDRA 
Kumar Roy Cbochiittby (1912) 

IBCWB 5S5 

4 ■ Constructive no* Ice— SuWqttesl 

mortgage — 1 rgislrahon Act (111 of 18?7) « 11, 
43 — Transfer of Tropeitj AH (IV of US’) te 3 
(14) and SI The mero registration of a mortgage 
under the registration Act is nr t prr *' constructive 
notice of tho mortgage So held by their Lord 
ships of tho Judicial Committee approving of the 
view, on this question of the High Courts of 
Calcutta and Madras which differed in opm on 
from those of Bombay and Allahabad In 
Monindra Chandra Rand$ v Tre$laelho bath 
Bural 2C W A 750, the Court said “Raving 
regard to the its totes aj plica hfc in hi country 
the proposition involved is not one of law bat of 
fact, ard es each va«e arises it should Ic deter 
mined whether in that individual care tl e umi'eion 
to search the register, tahen together with tLe 
other facts, amounts to such grore negl gence as to 
attract the consequence which results from not ce ' 
In Bui iron Jho v Ramjet Tlalur IQ jr A 11 
in which tho Court observed — A\ betber registry 
tion ji or u not notice in itself depends npon the 
facts and Circumstances of each case upon tho 
degree of oaiu and caution which an ordinarily 
prudent man would necessarily taka for the pro 
tection of his own interest by rearch into the 
register and other eases in the High Court at 
Calcutta In Sflan Maun Mull v Madras But! 
fang Co, 7 L p IS Mad 263 in which tho Madras 
High Court adopted tho same view and pointed 
cat that 1/ the Legislature ha 1 wanted to make 
registration notice, it might being aware of tho 
conflict of opinion on the question bare made it in 
express terms lalshmandtn Snrvjrhand v Vat 
rat I L B 6 Bom 16S, and other coses of tie 
Bombay and Allahabad II gh Courts to the con 
trary disapproved Mahomed Ibrahim It asset’s 
Khan t A mb tea Prosed Singh I L It 33 Celt 
711 L B 30 I A 65 and Mel Pam v Shad, l at 
1 L It 4(1 Alt 407 L It 45 I A 130 decisions 
of the Board With reference to a 8 j of t! e Transfer 
of Property Act distinguisbrd cn the ground thst 
under that section a duty w»s imposed on the mort 
gageo suing for foreclosure sate or redemption, 
in discharge of which ho was tound to search the 
register, and hm omission to do to would have 
been ** a willul abstention from the search of 
gross nec! grace witbm tie drfin tion of not rr 
m s 3 (14) of the Transfer of Property Act Tl e 
object of registration is to protect against prior 
transact ons bat tie argument for tie appellants 
would extend the doctrine of not ce to not ce of 
subsequ*r:* transactions end it would not be 
reasonable to hold that registration wo* notice fo 
the world of every deed which the register contained 
In tho present case no circumstances are found 
excepting there drawn from the fact that the 
mortgagor was executing several mortgages on 
the property Toaeduabi Lai, v Kb id aw Lad 
I L R 48 Calc. 1 

5 - Fictitious inclusion of property 

— Absence of firfe — Trontfcr cf Proper^/ Act (IV of 
1SS2) t Sl—Kegsstrotum Act (lit of U'l) as 
17, 2S, 43 S 23 of the Ind an registration Act, 
IST, provides that every document which by ■ 
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tion of tic property to ul cb tho document relates 
is situated A mortgage bond for Its 8 000 which 
purport! d to mortgage a 7 anna abate in a village 
in the llatbhunga d strict srd a ore kauri chare in 
tho IfozaSerpur riistrct »as registered only Di 
the Moraflcn ur distr tt Tic mortgagor had 
purel nsed the ore l cn share shortly More the 
execution of tlo mortgage and in Older tlat be 
might register m ’'fczaltcrpur Ho pa d Rs CO 
for tho one kauri *1 cie but there was ro registered 
instrument or deluciy of per erect, tn ir«,u ud 
by * 54 of lie Traoslor c i 1‘icpiHy Art 1£S2 
Tic r Lordships feurd tiiat nene of tho parties 
intended tint the can k*on share ihcnlel rest in 
the nortpneor or pare urdcr tie mortgage and 
consequently hid that the mortgage « as invalid 
under a 64 of tic Irmsfcr of Property Act lS^2 r 
under whicl a mortgage for over P* ICO ctn he 
made only by a registered in'-tiuroetit Horendta 
Lai Boy Chovdhun v Man Mas, Deb, ILK 
41 Cede $72 L P 41 I 4 110, followed. Judg 
ment of tho High Court affirmed Bis was at n 
Prasad t Chardba Aasayas Crowdbfbt 
( 1921) I L K 48 Calc SC9 

6. - — ... By degosit ot title 

deeds — Memorandum tn relation thereto tchen wti t 
be registered Defendant (who 1 ad abcody molt 
gaged a lic-uso to the riaint B fo secure two pre- 
vious loans snd had delivered to him the title 
deed* thereof lor the purpoeo ot those inoit gages) 
on 25th Februsry 1914 executed a promissory 
note for Pt If 00m respect of a fresh advance in 
riaint ill’* favour ard cn the some date gave 
Plaintiff a letter in there term* "For payment 
of the sum of Rs 1 600 with interest I have hor 
rowed from vou on a promissory rote of date I 
hereby put on record that tho title deeds re my 
premises already deposited with vou shall be 
held aa a collateral rccunty The amount 
(Rs I COO) was paid to Defendant afler tie vxeca 
tion ot the promissory note snd the passing of the 
letter Meld— Thot there was no completed 
contract of mortgage brforc the letter passed, 
which in the circumstances of the case constituted 
the mortgage contract and was inadmissible for 
want ot resistrnticn Kcdar h alh Dvtt v Sham 
Lai Khettry Cl IV B ISO 11 M L B 405 (U73) r 
and Ihmria \ alh v Sent Auwiari 7 B L. P 0 C 
J 55 (IST1) considered Buaibab Chasdua 
B ov* n Asatti Nath Dr 24 0 W 1 ES9 

SYLE OF AIOPTf'AGFD PROPERTY 
See Ctvit. PnoczDtuE Cone 1908 s 11 
I L. R 34 AD. 599 
O XXII a 10 I L R 37 AIL 228 
See MouttaOb (SUR'UiiXrsG) 

L L R 35 Bom 3S5 
See Mojito aqe (RenMienox) 

1 Fat L J 281 

Are IIORTOACI (Vl'CK.UASEOrs) 

w 14 C V/ N 1053 

Condit onal decree (rinutstion for 

final decree) — 

See Ctvn. Procedure Code 1909 O 
XXXlk, a. 3 1 Pst L 7 334 

— — tB»ct on redempt on— 

<5te JfOBTOAOE (PEDESrnOV <■>) 

I l, II 47 calc. 377 
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intended to bo cornered fire of the mortgage — 
UtH, Hint as between tho mortgagor and the 
mortgagee the nortgigo « ni not pro ftrnto dim! 
mahwl and that the debt remaining due alter 
deducting the purchase money was chargeable 
on the test ot the property. Tho effect ol tho 
transaction must be jud-cd by Its nstuic, * c . 
whctlcr tbs sale ns* of tho eqmiy of redemption 
only or of the property freed ot the mortgage. 
tUll, af«o, that subsequent purchasers of tho 
equity of redemption in the remunme portion of 
tho mortgaged property stood in the shoes of tho 
mortgagor and <on'd not object to baling tho 
■whole mortgage debt rotlhed 1 j snlc of the property 
in their hinds*. It here there are no otler persons 
having a lien on the same property it is settled 
that as between tho pomes to the mortgage tho 
irortifigeo is entitled to release a prrtion ot the 
hypotl ecated property and impose the whole lien 
upon the residue A subsequent ptitenaser of the 
equity ot redemption ot the res due therefore 
cannot object to the release and require the pro 
pertv so rclon«cd to enntrihutc rateable to the 
-satisfaction ot the debt Fisurr Au Jt*Jt t>. 
Pavcitavax ruaTTsnue (lf>JD) 

15 C W K. 800 

?. Purchisa by mortgagee— Sub 

sequent parchaso t7 landlord — it o r ig a 

>ncs'«hranee — Mortgagee yurcha'er, right * of, to 

full bad on mortgage — Sale under Bingal Tenancy 
Act — Ordinary Court-sole, i h effect— D'etre for 
tenant, affect of— Bengal Tenancy Act ( Mil of 
Jf 8SS). « Mi, MS and 167 It here tbo raort 
fiagoc of a tenuro purchased the mortgaged pro* 
petty In execution of a decree of hfa 
own mortgage, anil tho landlord subsequently 
purchased tbo name property in execution of * 
rent decree bat, did not anna’ the mortgage 
encumbrance Held, that the mortgagee purchaser 
was entitled to fall back on his mortgage aa a shield 
ngamit tho purchase by the landlord Alhery 
Kumar Soor v, flejrv Chan l Mahatav, ILK 
29 Cole 811. followed and the ohrtcr dictum in the 
-am discussed BAnirom Koer v Mathura Prasad, 
7 C L J 1, referred to Held, further, that the 
imd'ord could not oust the mortgagee from tho 
t-rntre without annulling tho encubranee under 
« 107 ot the Bengal Tenancy Act, and this would 
bs so even if the mortgagee had not proceeded to 
ails belore the purchase of the landlord. Where 
tho b ddmg for * tenure put up to auction under 
s. 161 of the Bengal Tenancy Act djd not reach 
the level ol the decretal amount and a sale of the 
tenure subsequently fotfoweii, bat without a second 
proclamation as contemplated by a 163 ot the name 
dot, tho sale must bo held to have been an ordinary 
.court- sale and tho purchaser to have acquired only 
right, title and interest ol the judgment debtor 
A’n-tr Mahomed Sirlur y Girirh Chamfer Choir 
c!W«, 2 C. TV . A'. 251, and A l hoy Kvmar Soar x 
Be/ay Vhnnd J/cha/«g, J I 21 22 Cole. 823, dia* 
Ungu sbed The special provisions for the sale 
of tenures under the Bengal Tenancy Act ore s 
part of the public policy intended for the benefit 
of all parties concerned and the results of 6ueh 
talcs are gcnarallv destructive of various derivative 
rights belonging to third parties not before the 
Court Tho provision* of the Act are therefore 
Very stringent, and if the landlord wants the 
dpcoiti results provided for by the Act. he moat 
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proceed strictly In accordance with its provisions. 
Where a suit for rent bos been rightly brought 
against the real tenant and a decree has been 
obtained, the decree u a good electee for rent, 
whether the tenant wss recognised as mcli or not 
XoJu» J font' r bona lien re Drier, iJ It 21 334, 
and Sumomoyet v Itenovatl, C\r .St/rnjoccr. I L. 
It 3 Cak Si IS, referred to IfxpmJTsrt Ksfcn 
e Kurin a I'ai Si vch Roy (1911) 

1 1-. R. 38 Calc 823 
8 — — — WnMlallOK— An application 
made on the 3rd July UICO, for an order 
absolute for rale by a mortgagee who lad 
obtained the preliminary decree on his mortgage 
in the High Court on the Iftli December ISfC 
was barred by Art 183 ot seh 1 of tho T-inutation 
Act (1\ ot 1008) or tho corresponding article of 
Alt AT cl 1877 The application was one to 
enforce a judgment" within that article The 
meaning of the word "enforce ’ is not limited to 
realization by execution but tuny liavo a wider 
meaning Uorendra Loll Bm Cloudier, \ Maha 
ram Dan, L. J1 25 J A 8% referred to Mndhub 
Siam Dost v Pamela Lambert 15 C 11 A 337, 
distinguished Anno cut Cnn'ti J’ar*K v Rsaar 

CiLivDsa MtKEtunr (1911) I. L. R. £8 Calc. 913 
10 C* W. N 49 

0. Mortgaged property sold *nt- 

lect to mortgage — 1 ransler of Property At I 
[IV of 1882) • 55, subs (5) el (b)— lender and 
pure Intel — Implied ron tract of indemnity — Keller 
damnified by reason of buyer not tUcharnmg niort. 
gage debt— bent for damage, if lies— Limitation — 
i.w.tafioii Act (\r of 1877), Sth 11. Art 83— 
J/easwrt of damages Where one buys from another 
an equity of redempt on subject to a mortgage and 
merely pays for the value of that equity of redemp- 
tion, he contracts to protect his vendor form the 
obligation of the inortgoge, tfce buyer's contract 
with tho mortgagor being that the debt should 
not fall upon the latter It is a contract of Indem 
n ity and the buyer would be bound without any 
specific contract to indemnify the seller Tvrtdale 
v 7ve, dale, 2 /froiru’* Itep of Ch Cat 153 , 23 
Brno 3u, relied on Where a portion of tho 
mortgaged property was sold subject to the mort. 
gage, but tbo buyer having failed to pay off tie 
mortgagee, the latter sued on his mortgage and 
the whole of the mortgaged property was sold 
and the seller was dispossessed of the lands which 
had been retained bv him Held, tl at- a suit by 
the seller for damages against the buyer was 
governed by Art 83 of Sch II of the limitation 
Act, lime running from the dste when the seller 
was actually damnified, tfz. the date of disperses 
sion The word “contract ’ in \rt S3 dors not 
mean an express cor tract Quart Whether 
the deed of sol- being registered, the period of 
limitation waa that provided bv Ait Ilf Quart 

XI hat order tht cireumrtanec* woi Id be ffe proper 
measure of damages • RAM BaIUi Tisr it r. 
SnEonrvt giro it (1912) . 16 C W A IC40 

10. Esfopp-l— Decree on mortgage 

— Beene set otide at arm net out mort. 
gaijnr— Second suit to rrcci <r fToyortumafc flare 
of the debt Maintainable 2. mortgagor died leaving 
him surviving a brother, two daughters and an 
illegitimate son The four sons of the brother 
took an assignment ol the mortgage Ircm the mort- 
gage®, and subsequently brought a suit foe f ale 
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turned properties for tho -hole ***»£**? 
on the mortgage \ mstm. Smba 

*r^i— i*aa*as= 

vmssr s&g&zgg 

m txavtun cut purchase ly « * <Ae 
«ecn <.«!7 hroffter r or«/.naI 

«ala — Decree for jowl »/ * ^ Dell 

Transfer o / Property Act (IV of W » g „ ainBt 

very ol symbolical possession i* op , becomes 
the judgment-debtor who from that dat * 
a trespasser, and the remedy of the decree hoWer. 
■who has failed to get actual possession, J 
Where A and IS, two out of three brothers. A.B 
end C, members of a joint mxUikahara fanny, 
executed a mortgago of their wholo property, 

andthemortgxgeoonthed"athof A sued 

the mortgago against D *a mortgagorandalso*- 9 
the legal representative of A and against C, desc 
fug him only at A’s legal representative -H el . 
that the decree and the sale could no , 

original on" third share in . tb *\ tho 
property, amce the question of the val 'd f 
mortgage as against O who was not ^a party thereto 
•could not be raised and decided in th B E 

amt That m a amt by the P^^^^Hhe 
the property. C was not barred iron >>* ™ 

question by the doctrine of constructive™ jurf 

That the plaintiff as purchase ol „ 
two thirds abate in huts used as re 7^ 

joirt Hindu family could not he giv { 

for jo.nl possession, regard being had *0 . 
the Transfer of Property Act That delivery of 
eourao to follow » e.tber to drect 

possesion by r ar, 1 ,tl0n . ,Q K *Vemedybv a separate 

or to tare the purchaser to h, * rf “ e CHAK*A'’± llTr 
suit for partition Gibija Ranta CH 
v JtoHni Chandra Achawta^J-, ' w ^ 67o 

- Datt 01 J**"g£gi 


MORTGAGE— con td 

SALE OF MORTGAGED PPOPERTY eontd, 
Agra Tenancy Act— Alort 


g S comprm ng both fixed rote and 

holdings executed before the j«m»g of the Agra 

Tenancy Act, MlSvit for cole of ««/»*«» 

Second mortgage debt seemed 

J .s^rfteT^T. “"•««* cf eg «./y of r*mp 

tmn to sureties— Sub mortgage by eurth™ 2 

anraSr' . * s. 5 S»®. ^ 
SS?u?»^- , -<Sn , (Si ,, SSS , SS 

their favour by ‘wiareM g E(S t he,r equity 

by n a r7 finaTd , eiee *«£«« «** .*«„5T>SS 

charged under tho “°"£f f to t j 0 prior snort 
thereof shoull bo dates of the 

gage- In the meantim* bet«cu ^ mortgip0 r 

prebminary A n A‘ d »n , Tfnt> tbe prior 

having hcen adjudicated^ o{ ^ Couft „«ew 
mortgage® obtains l an tie xcnundari 

properties included ine , mliranccs, and that 

be sold * re * # ^?P. J ,j' B ^cecd« otter paMCent of 
the balance of the esl e F } of the prior 

the costa of the sale ana rc Official 


10 Death of ****%%£*- 

alter decree nisi bat be ore ° rl ?® „ 3 a ii the 

-Order absolute made *«** 

lejnl rrnre»e>itdJiifr <”» <&* r<c f r ... ,uch «afe 
(ion of decree — Title of pi r* ™ Q j g onc «ixth 
A Hindu widow was in poi«c" „, r|l t, on made 
share of her husban l « C5ta , te .I'^° gon s lived jointly 

»^*jst5iS3s r&fSSSKsisi 

the estate The mortgagee b 0 "'' 1 ‘^‘“'her She «» pursuance of the mwg ^ in eertafo 

her and obtarac 1 the decree 111 , oln tlv with 

/Wf P ‘ha 11 ®X'ou* Several hc!^ 
been obtained anain't one o y . ng on der which 

there was not in existent any , , ^,jj and 

2Z£2a?S: 1' £l'T 

frzr~*-ss&‘s£?i?Si. 

inu hmia (1® W > 


the costs of the sale and^ra^ ^ 

mortgagee, In di-charge of other 

Assignee and be paid ov . retpeedve 

rZl ly 11 « 

priorities The a* cc „f this order The 

Official Assignee in mir'uni " ffflen t to rcret 

amount thus realised rent no p u k.tquentlv. 

£s.“J*-sSSssfiSffS 

trar atalo was not , .uW«cni ro . J - 

debt the plefatif 
personal decree a j 

JuiSTfOT 1 1 » J*e f £ w ' % r ^ng'reVrf 10 ,b f f «* 

Per SahhEHSOH, ^ •? „lvered 1 v tho mortgage, 

for sale at the date o’.^'.^V'ibe r tain tiff* «« 
PegistrsrJ i 


late of ^»*ihat the rtaintlP* 

registrar) anl assiming th»t r , he pro 
not responsiblo for the _ were not in reality 

pertics included in the mo«g»6 









{ o(W5 } 


DIGEST Or C4SES. 


( 3003 ) 


MORTGAGE -contd 

BALE Or MORTGAGED PROPERTY — tonld. 
when no site was held (or the realization of th e 
amount due to the prior morteagee, (11) that th e 
remedy of the pwsuo mortgagee « as a gait for sale, 
(nit that a 47, Cl ill Procedure Code, was no bar to 
the suit ani (it) that the decree in the previous 
suit dtd not operate as res j ud tala. V ldavYaba 
Ayyaii t The Madcba Hr.DC Rabija Nib hi 
C o , Ltd (ICI6) L L R '2 Kail 00 

26 — Preliminary d -cree contain- 

ing djection ts (o personal liability of d fond- 
ant in case mortgaged properly he insufficient 
to tatitfy actrit — A« mention o] pergonal l ability 
in final i-eret — Preliminary decree, whether tom 
jiosite — Appl cation tinder 0 -X\A/t, r 6 of the 
Cull Procedure Code (del I of 100$), ufttlher moi*. 
tamable In a mortgage suit the decree (or solo 
of the mortgaged property contained a direction 
that i( the whole arno jnt was not realized l>y tho 
sale of tho mortgaged properties, for the rest of 
the claim if lcgalh realizable the defendant No 1 
would be liable In the hnal decree there was 
no provision for any pe-sonal decree Before the 
mortgaged properties could be sold a third party 
succeeded in hating it declared that tho non 
gaged property could not be sold in execution of 
tho decree Thereupon tho plaintiff applied under 
O XXXIV, r 0 It vi as contended that the 
preliminary decree was a composite decree and 
that therefore a frr»h decree was not necessary 
Ueld, that the preliminary decree was not a com 
post to decree allowing the decree holder to pro 
coed against the other properties of the judgment 
debtor It said that he might proceed if be Wire 
legally entitled to do so thus leaving it lor future 
decision whether the decree holder was legally 
entitled to obtain such a decree bitA’CATH Shah 
E tsts « Mad as MouaK 1)as (1919) 

23 C vr N 924 

27. — Sale lor arrears cf revenue 

— suit On the mortgage — purchase by mortgagee — 
Riyhte cf mortgagee In execution of a mortgage 
decree plaintifl the mortgagee himself purchased 
tho mortgaged property arul obtained formal 
possession Before Ibst suit was brought the 
defendants had purchased the property at a rale 
for arrears of revenue That purchase u as subject 
to tho plaintiff S mortgage Plaintiffs sued for 
possession, and the Lower Courts gave lutn a 
decree for poasc-sion, in caso tho defendants 
failed to pay tbo amount due on the mortgage 
within 6 months Held, that the plaintiff was not 
entitled ton decree for possess on but was entitled 
to havo tho mortga 0 ed property put up for salo. 
if tbe defendants failed to redeem BiU.1 Srson 
' v UlKDISWABt TXWABI 1 Pat I* J 133 

28 Subsequent sals of part of 

the mortgaged property— purchaser * liability 
to contribute to mortgage debt Certain properties 
including a house wire' mortgaged fcolsequenlly 
the defendant purchased half of tho houso from 
tha mortgagor who then conveyed the equity of 
redemption in respect of aif the mortgaged proper 
tl-B to tho mortgagee In a sail by tbc latter to 
enforce hia mortgage by sale of tho mortgager! 
properties, held, that, having regard to the terma 
* of a 82 of the Transfer of I rojierty Act, 1 S92. it 
Iras improper to order the prop, try to bo sold 
without fixing the proportion of the mortgage debt 
chargeable on tbe house purchased by tbc defend 
•nt Maharajah lUasisam btioit r Ram 
H rsu* Lad Braoat . . 1 Tat L. J 223 


MORTGAGE— o retd 

S4LI OF MORTGAGED PP.OFt.RTi —cor td 

29. Different persons lkcooing- 

mtercstcd in fragments of equity of redemption 
— Mortgagee i of entitled to throw the burden of 
entire mortgage debt on a portion of the mortgaged 
property The property In suit was mortgaged 
to plaintiff Subsequent to the date of the mort- 
gage, 31 and K purchased the equity of redewp 
tion in half shares Plaintiff sued to recover the 
entire mortgage debt by Hale of half of the mort- 
gaged property in the bands of M without adding 
K as a party to tho su-t Held that it was con 
trary to tho principles of equity that the plaintiff 
who by hia own negligence had lost hia remedy 
against tho owner of half of the equity of redemp 
tion, ahould seek to throw the whole burden of 
the mortgage on tho owner of the other half 
Imam Ah v Pay fia/h Cam Saha {1906) S3 Calc 
613 at p 621, followed Bidumal LevaLCIUSD 
i Rah wala t> \eht (1D1D) 

I L F 44 Horn 223 

£0 Doable sale— IV here plaintiff 

purchased a mortgaged property from the inortga 
gorin elocution of a money decree and subsequently 
tho mortgagee brought a suit against the original 
mortgagor without making the purchaser a party 
and in execution of the decree purebred the mert 
gaged properly and sold it to anothtr frem whom 
plaintiff sought to recover Held that plaintiff by 
virtue of bis purchase acquired only a right to 
redeem and was not entitled to recover poasceiion 
after the mortgage «aJc The fact that he was left 
out of tho suit did not vitiate the dterte Sctiau 
Rala bUAKir t Abbot Chabav Ripmaxah 

25 C W N 253 

31 Suit for sale by second 

mortgagees making pnor mortgagee a party, 
hut not RtitcbiCK his Ittli— Itcettr for tale 
— Subaegvent evil by aetiynte cf pnor mortgage 
to enforce hit mortgage againet eecond mortgagees — 
Civil Procedure Code {Act I of IOCS) » 11, lajitana 
tion 1 1 — lramfer of Property Act (11 of lSS2) r 
a 96 — Pea judicata The res ] undents were second 
mortgagees of certain Milage* under a mortgage 
of April 1894, and tho appil ant w«» the •*"gneo 
of the original mortgagee <f the tame prcpeity 
under a mortgage c( h,t j , IS92 The responden's 
brought a suit (100 o* 1100) to enforce the r molt 
gage to which they made the aae,gcor of the apjel- 
lant a party but d d not attack or impugn tbe 
validity or j nonly of hi* mortgage, and ho dill not 
appear to defend ft In a suit by tho appellant 
in 1007 to enforce hi* mortgage against the second 
mortgagees, they contended that tho mortgage 
deed of 1892 might and ought to have betn made 
a ground of defence in the former suit and by the 
omission to do to (be present suit was barred a a 
resjud eafa In this suit tho appellant a mortgage 
wos admittedly vabd * — Held, that under tl cie 
circumstances the case came within the term* of 
* 9f> of the Transfer of lV.perty Act, and that the 
property could only be told an therein pro, did will 
tho consent of toe prior mortgagee who lad a 
paramount ctomi outside the controitrey of the 
suit unk«* b>* mortgage was impugned , and, 
therefore, to an, Ain the pica of tie jtd cg/o it 
i raa incaoibrnt on tho respondents to there, tha* 
they aooght in the former suit to displace the tilh 
of tbo pnor mortgagee, and potty-on o it to their 
own, and that had cot been done 3 ho teepon 
dents, therefore, had failed to estalh'h the condi- 
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MORTGAGE— «mW 

SALE OP MORTGAGE PROPERTY— eontd 
— 3Iorlyaget put in pens tea on of all mortgagor’* 
properly never rendered accounts— -Onus of proof — 
Indian Trails Act (// of 1832), es 3, C 
B, a very young man leading a most immoral life, 
mortgaged tbo ancestral jiroperty of his family 
to H and gave N possession of practically all his 
property which included other villages not mort 
gaged to IV, who sold a considerable part of the 
property including some of the mortgaged villages 
and some of the mortgaged villages were purchased 
by A*. Neither A nor the pi sin till 3 who c'aimrd 
through A rendered accounts of what had been 
received by bun from and in respect of any of the 
properties, not even, of tno mortgaged properties 
B was completely under the influence of A, an un- 
scrupulous man who exercised that inflnenco 
regardless of the interest of B and his infant son who 
was bom subsequentW to the two mortgages on 
which plaintiff* sued Held, that this was not 
an ordinary caso of a suit for sale based on a 
mortgage m which it would be for the defendant, 
tho mortgagor, to prove that nothing remained 
due andcr the mortgage, if that was his defence, 
and the onus lay on the plaintiffs to prove that 
the mortgages had not been satisfied and what, 
if any, was due under each mortgage before they 
could get a decree for sale The plaintiff* having 
failed to prove that anything was due, tho suit 
should bo dismissed Shortly after the first of tho 
mortgages, B executed an agreement by which 
he appointed N manager and receiver of all hia 
property movable and immovable for 10 yeara 
and put N in possession under that agreement 

was to keep accounts and explain them to D 
in July of each year and was to receive certain 
remuneration for his work Held, that the 
agreement did not constitute A” a trustee within 
the meaning of the Indian Trusts Act B L. Ear 
. BiLUVALAt, . . . 2* C.Vf H. 7 39 

, — — .. Mortgage — .Equity of 

redemption, salt of — Purchaser retaining portion of 
purchase money to pay off mortgage. <f personally 
liable for the mortgage debt A purchaser of mort 
gaged property who retains a portion of the 
purchase money in otder to enable him to pay off 
the mortgage does not therebv become personally 
liable to discharge the mortgage debt Nakkc 
S cran v Kamta I’easad . 28 C. W. N. 771 
SEVERANCE Or MORTGAGEE’S INTEREST 
See Vnnzs Son njEipcra Sht or Most- 
oaoeo raoMmiv 

Mortgage — Decree 0} 

Court splitting up mortgagees rights — Ttantftr of 
Property Atl [IV of 1832},* S7,tl Id}, analogy of 
The principle of tho rule embodied in s G7, cL (rf), 
of the Transfer of Property Act enabling one of 
Several mortgagees to enforce by suit the payment 
of Ins portion of tho mortgage-money', when tho 
mortgagees sever their interests with the consent 
of tbe mortgagor, 13 applicable to a case where 
tho severance effected by a decree of Court binding 
on tho mortgagor Vltava mpsha vajimal » 
EVALAPfA JltroxtlAR (1014) 

I I. B. 29 Mad. 17 

SIMPLE MORTGAGE 

- — — ■ 1 1 Snayfe mortgage — ■ 

Mortgagors power to create leasts binding on mort- 
gagee. A simple mortgage m India, unlike a legal 
mortgage in England, does not arrest the mort 
VOL u 


MORTGAGE— cojiM 

SBIPLE MORTGAGE— cwitf 
gagor’s power of leasing in the ordinary course of 
management and the mortgagor acts within hie 
powers in creating a temporary lease which does 
not impair the Value or impede tho operation of 
the mortgage Ranee Pershad v Beet Bhungun 
Singh, 10 11' f? 325, referred to Ketch v Ilail, 
1 Douglas 21, not applied. Balmukcwd Rcyia p 
M on Lal Barmah (1015) 20 C. W. N 350 

SUBROGATION 

St' SCBBOOATIOV. 

— One of the mortgagees paying oil 

(he mortgage — 

Bee Limitatiov Act (IX or 1908), Sen 
r, Am 120 I. t R 45 Eom 697 

1 — Presumption of 

intention— Interest — Cosh, if pari of decree Where 
tbo kobula by which mortgaged properties were 
sold recited certain mortcagrs which were paid 
oil out of tho purchase money and tho mortgage 
bonds were preserved by the purchaser 1 Held, 
that there was a presumption of subrogation of 
tho purchaser to tho rights of tho mortgagees 
Held, further, that m order to establish right by 
subrogation St was not necessary for the purchaser 
to prove any intention or agreement to subrogate 
and tbe presnmption from the circumstances 
would be in bis favour V\ hero the contract 
rate of interest is not proved to be a penalty 
or unconscionable, tho Court should not didurbit 
Coats form a part of the entire decree and carry 
Court rate of interest. Prayao Nabaiv Kafki 
t Chedi Ral (1910) 14 C. W. N 1093 note 

2 - — Presumption of 

intention — Legal and equitable claim if loth may 
be vrfti together Tbe principle of subrogation is 
one based on a presumption of Intention which 
may be supported by circumstances or evidence 
of assignment Or agreement or both Where a 
debt on a mortgage decree obtained by A was pa d 
off by money paid by plaintiff for which the 
defendant executed a fresh mortgage bond at 
an increased rate of interest, which recited the 
necessity for paying off the decretal debt and «b ch 
actually mentioning one of the three mesne mort 
gages falsely stated that tho property was other 
wise free from encumbrance 1 Held, that tho 
plaintiff stepped into the shoes of .V on the principle 
of subrogation and had priority OTer the memo 
mortgagees Subrogation by intention confers 
an equitable right and subrogation by agreement a 
legal claim It is therefore open to a party to hr so 
hw claim no both sal'Bluxo sod agreement Gerdeo 
Sing v Chandnlah Sing, 5 C L J til, distin- 
guished Buseticar Prosad v Lola Sa mam Sing, 

6 C L J 134, referred to. Tara Su-toabi X)ebt 
v KncDAV Lal 8ahu (1910) 14 C W. N. 1089 
3 — — • Tranefcr of Pro- 

perty Art (/r of 1882), • 05-~ Co mortgagor paying 
off mortgage — Charge— Subrogation, limits of — 

Interest, Courts discretion as to— Tender of intvffl 
neat amount ides valid pro tanto— Dwree, rague 
and incapable of execution — Execution, amendment 
of decree 1 a, iclien permissible Where a demo 
of the High Court which was sought to bo executed 
did not specify tho period during which Interest 
on the principal money doe was to bo allowed, tbe 
decree as regards tho interert was Indefinite and 
was not capable of execution. But the High Court 
did not give effect to this pica where it was con* 

2 E 
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MORTGAGE— confd 

SUBROGATION- — confd 

F brought a suit Against A A and 0 L lot 
specific pvrformanco o{ an agreement entered into 
hr A A to mortgage to her the tatmodtH in 
Kura \U1, and tor a declaration that the tor i 
leases enterc l into with 0 £ were iocffec. 
tive as against her The plaintiff obtained a 
decree, which was upheld in appeal by the High 
Court and ns the result a :-ir i peabji leasa was 
executed by A A to favour of A F under the 
order of the Court, and O V* leases were declared 
to b* sold as against A F Immediately after 
the execution of the tor i feshyi leases of tho 22nd 
of March, 1011, 0 L pud 08 two prior mort- 
gages of 1007 and lOQS Nu reference, however, 
was mads to these in the deeds of 1811 nor was 
theta any contract between the parties to these 
deeds that the mortgagee was to be subrogated 
to the benefits of tho earlier securities which were 
to bo paid off Moreover, tho mortgages of 1(107 
and 1003 comprised other property besides that 
included in tha deeds of 1011 Held, that it was 
not competent to O L in a suit on his tor » peshgi 
looses of 1011, to set up a title under the ruort 
gages of 1087 end 1088 and claim to recover from 
A V th« money which ho had espended m their 
redemption. Gclxari L.vl r Anz l atoia (1919) 
I L R 41 All 372, 

0 — — — — . -Prior and »u6»e 

<J»rnt tnori0aj<w — Priority or tf intermediate mort 
gage— Mortgage pending execution proceeding * — 
— Estoppel— Cim< I’rxtdjrt Code ( let V of 1908) 
O XXI, rr 13, 62, 66— Decision in course of 
execution proceed ngs, effect of— Order hy consent, how 
fur binding An to whether a subsequent mortgage 
is not entitled to bo subrogated to the rights of the 
first depends upon tho question whether tho pro- 
perty has been sold subject to tho mortgage or 
whether mere notice of tho alleged mortgage has 
been given in the proclamation of »»le Jnoyal 
Singh v friul-u* nuia Rtgam l L R 21 All- 97, 
Ramaehandra Jomhi r I ton Kaesim, I L F 16 
Alai, 207, Skantappa Chedaml*traya v SuLrao 
Ramthandra Ytllopvr, I L. It JS Don 17 S, 
S3 16 Ann war Singh r Skeo Prasad Singh, I Z 
R 28 All. 418 Oancsh Aloreshiear Joe hi v Pur *- 
ihottam Dalknshna Rode, I L R 3.3 Bom. dll and 
Jot rag Aid v Radha A whan, 1 1, 11 35 All 257, 
referred to Kaudas CnAfnKrln v Psaai-iv* 
Kosr*R Das (1919) 1 h R 47 Calc 44G 

TRANSFEREE MORTGAGEE 

Tramftree from bena 

tnidar — Right of suit, A transferee mortgagee ran 
maintain a suit on the mortgage though the mort 
gagee named in the bond is only a bcnatnidar and 
though tho beneficial owner is not added as a 
party Krihbat Das v Oopal Jiu 19 C L J 193, 
and Paramcshiear Dal v Alia dun Dai J D R 
37 All- 113 followed. Sisoa Pillat c Govcuja 
B*wt (1917) . I l E fl Mad. 435 

USUFRUCTUARY J10RTG VGE ” 

1 — . — — — - — — — ■ Bombay Repula 

lion V of 1S27, e XV, el 3 — Ueafnctuart/ mort- 
gage of 1869 — Agreement to pay the debt after fixed 
period— Nml by mortgagee after the expiration of 
the pa tod for the recovery of the debt by sols of mort 
gaged property A usufructuary morl gaga executed 
in the year 1809 contained the following agreement 
— ‘ The amount of Rs 1,760 is borrowed on tho 
said premises Wo three of us shall, after paying 


MORTGAGE— «onfd 

USUFRUCTUARY MORTGAGE— confd 
off the said amount of debt after fifteen years 
from this day, redeem our premises I eriiaps 
any one of us three might within the period pay 
off at o no time tho amount of rupees according to 
Ins share, you should allow redemption of the 
promises proportionately after receiving the 
amount and vou should pass a receipt for tho 
moneys received." In tho year 1903 the mort- 
gage having brought a suit for the recovery of the 
mortgage debt by sale of mortgaged property, the 
first Court allowed tho chum, but the Appellate 
Court reversed the decreo and dismissed the suit 
on the ground that where in the cose of a usufruc- 
tuary mortgage the mortgagor agrees to redeem 
by payment of the principal after a stated period, 
the mortgagee has no higher or bettor right than 
bo has under a aimplo usufructuary mortgage 
/ fell, on second appeal by the plaintiffs, that tho 
mortgage in snlt was governed by cl, (3), s XV of 
Regulation \ of 1827, and there being nothing 
in the terms of the agreement between thepartiew 
which either expressly or by implication indicated 
that tb» property should not by means of a suit 
be applied in Lquidatfon of the debt, the suit 
would be The decree of the Appellate Court 
reversed and that of the first Court restored 
Alaladaj i ▼ Jolt, / L R IT Rom 425 and /’am- 
thandrtx r Tnpuraboi, (1898) P J 43, followed 
Shalt Idrus v Abdvl Rahman, 1 L R 16 Ron 
303, SadasUt v f ynntatrao, l L R 20 Rom. 296 
and Krishna y Dan, 10 Tom A Jl 615, explained. 
F AJlASTI ISAM r Futlajirao (1909) 

I L K 34 Bom 128 

2 — — - . -I - Cm! Procedure 

Code ( Att XI V of 1882) s« 26S, 274— Debt- 
Immovable properly — Execution of money-deerte— 
Atlaehmtnt tVTiere a deed of mortgage with 
possession provided that tho mortgagee was to 
enjoy the profits in lieu of Interest for ten years 
and was to be mlwrurd on tbe expiration Of the 
term by payment of the mortgago money Held, 
that tho document created a purely usufructuary 
mortgage. Held, further that in the case of a 
usufructuary mortgage, there was no debt payable 
by the mortgagor to the mortgagee which could 
be attached in execution of a money decree against 
tho ass gnee of the mortgagee, and that a £68 
of the Civil Procedure Code (Act XIV of ISS2) 
was not appboablo to anch a case The procedure 
should be by attachment, under s 271 of the 
Qvil Procedure Code of the interest >n immovable 
property and its sale according to the provisions 
ot the Code Tarvadt Rholanoth v Ba\ Kashi, 
1 I Jl 28 Bom 305 explained Maxslal 1 ax 
cnoi> v MottboaI Hshabiui (1911) 

I £ R 3S Bom 288 

3 - — — Usufructuary, if im- 

plies personal covenant to pay — Suit against itbtcT 
personally on usufructuary mortgag^-Limitation 

Act 1877, Sch II, Art 118 Everv Joan Implies a 
promise to repay, and an unqualified admission 
of indebtedness is equivalent to an express cove 
nsnt and creates a personal obbgation Ketr 
t Ruslan, 4 C L J 510. referred to A osu 
fructuary mortgage providing for the repayment 
of tho mortgage debt with interest from the 
rents and profits of the mortgaged property wltbm 
a specified penod on the expiry of which the 
mortgagor is to be put in possession, while pre 
scribing a mode of payment, does not necce. 
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MORTGAGE — etmli 

MISCELLANEOUS — canid 
prevent a person who has several mortgages over 
the faun property from bringing « suit on tho 
earlier mortgages without joining m that suit his 
claim under the latest, if be does not in en'-h a 
suit pray for the sale- of the property snbjeet to 
the latest mortgage Keshavram JMatram v 
Ranchhod FuUta, 1 L R 30 Bom 156, Dorasami 
v Venkata Scshayya r, 4 C IF A 814, Bhagtcan 
Ibis v Bhatmm*, 1 L R !6 AS 14, A attu Krith 
runn a Chanar r Jnnangara Chanar, 1 L. P 39 
Wad 357, referred to Gobivpa Pbosad r f .m 
Hahihab Chahah (1910) I L. R. 38 Calc. 60 
HC W K 1053 

*> Two mortgagees advancing 

money fn equal shares— Discharge of debtor by 
one not binding on the other One of two mort 
gagees who have advanced the mortgage money 
equally cannot gi\ e a good discharge for the entire 
mortgage debt without the content of or reference 
to bis co-mortgagee Manor <4!i v Mahnvd tin 
tuna, I L 1‘ 2o All 155, followed Shop Singh 
v Zain tit 46<tin l L P 9 AU 205, and Barber 
llaran v Ramana Cottndan, J L R 20 Mad 461, 
distinguished Ram Cw*»*a i\ Goswajm Raj-iat 
Dai. (1909) I L. B. 32 AIL 164 

3 Cross and cnlpabie negligence 

of vendor (first mortgagee) in leaving title deeds 
with vendee (mortgagor)— 11 hetfccr prior mortgage 
postponed thereby tn favour of subsequent mort 
gige by deposit of title deed * — Search in Regntra 
tiat oft - — Oonttructxze nofiee — Pnontj — Transfer 
of Property Act f/V of 18S2), ts 3, 78 S 78 of 
the Transfer of Property Act makes ita three 
ingredients " fraud misrepresentation or gross 
negligence " disjunctive and one cannot be defined 
in terms of the other or others They are three 
did' 1 rent kinds of conduct and are in no wav co 
extrusive Momndra Chandra handy r Troy 
luckho Rath Burnt 2 C Vr R 750, discussed and 
distinguished Walter v Ltnom, 1 19071 2 Ch 
lOt followed Neglect to recover the title deeds 
by a vendor from a vendee who has secured the 
greater part of the purchase money to the vendor 
by giving him a mortgage on the property itself, 
when tbo vendor haa loll notice that tbo vendee 
Is impecunious and a had na> master, and thereby 
the vendee is enabled to obtain a second mortgage 
on the property by deposit of the title deeds is 
gross and culpable negligence (which postpones 
the prior mortgagee), and is rendered wore so 
by a deliberate auppresa on of the existence of the 
mortgage in the sale deed and a suggestion that 
the purchase money was required in cash and paid 
accanbsply Crdwrv Srrri.J.'/ L PPS, followed 
Registration not being itself notice, a search made 
by the rlerk to the solicitor to the vendee (mort 
gagot), who hsi an interest to conceal the encom 
brance from the second mortgagee, cannot saddle 
the latter with notice ot the encumbrance Madras 
r^itding Company v floor tnndson, / Z R 13 
Mad 3 S3. 1 L J? 15 Med 2SC, and Mavgt 
Ranmhhai v Itoofbai I L R 35 Lom 312, 
followed >tAXDi Lxt, Rot t Abdtti. Aire (191f) 
H E 41 Calc. 1052 

l Framing nit — K suit brought 

to enforce a mortgage against a person at the 
legal representative of the mortgagor cannot 
be thrown out as improperly framed because the 
defendant sets up a title paramount to that of the 
mortgagor in the mortgaged premises, deyr ever 


MORTGAGE -conld 

MISCELLANEOUS — eonfd 
Dutt v Bhutan Mohan Hitter, 1 L R 2o Cate. 
425 e c 3 C L J 205, distinguished Bha)a 
Chavdfmri v Cfluni Lai J/artran 5 C L J 95 
*c 11C II 27 254, relied on JiAfAS CtlavOKA 
Koosnoo i Ratai. Mala (1910) 

15 C W N 68 

5 Mortgage of sir land— Pur- 

chase of proprietary rights by mortgagee— 
Suit for redemption — Amount payable by mortgagor 
After a usufructuary mortgage ot certain sir lands 
the mortgagee at an auction sale in execution of a 
simple money decree purchased the proprietary 
rights in the mortgaged property, the mortgagor 
becoming an ex proprietary tenant On a sort 
for redemption being brought Hell, that the 
mortgagee having himself broken up the integrity 
of his security, could not be permitted to cast the 
whole burden of tbo debt upon the ex proprie 
tary rights Risheihur Dial v Pam Samp 1 £ 
R 22 AU 2S4, referred to Cncirrr Lal t, 
SiHJsBA.s Stvcn (1911) J L P 33 AI1 434 

6 — Mortgage of math properties 

— Jlalb, Mohan t of, dispute behreen rival ehellas to 
succeed to— Mortgage of math properties ly thellaa 
mho established tall but never got possession — 
Compromise, chellat agreeing to manage math 
properties jointly — Mortgage , if talid— Onva 
On the death of the Mahant of a math, disputca 
arose between two chellat one of whom succeeded 
w eaU Wishing a mil in his favour purporting to be 
that of the deceased Mahant but could not get 
possession and the other who alleged that he bad 
been installed by the deceased aa hia successor, 
managed to obtain and keep possession of the 
properties of the math Pending throe disputes 
the former executed the mortgage in suit hypothec# 
ting math properties Soon after there was a 
compromise betwen the claimants under which 
the survivor of the two was to be the Mahant 
and till the death of one of them neither was to 
Jake the place of Jho deceased bat both should 
jointlv manage the properties and the survivor 
would be bound to repay loans jointly raised 
by the claimants >.o provision was made in 
the compromise regarding the discharge of the 
mortgage m suit Meld, that the mortgages 
was aware tbst the propirty mortgaged wss pro- 
perty of the math and that the mortgagor had not 
succeeded in establishing bis title as Mai ant and 
that this suit to enforce the mortgsgc should fail. 
Maiuio Pba-ud r IfAnavr RaniurrAS Gin 
(1911) 15 C W 27 833 

? — Sait epos a mortgage executed 

by Hindu widow and reversioner — imrs/igotion 
of t> orlgtigor s title act permissible in mortgage 
mat In a suit upon * mortgage where it 
was proved that the mortgage deed had been 
duly executed by a Hindu widow and her revet 
eioncrv it is not open to the Judge to Investigate 
the mortgagor's title, nor la .it permissible to the 
mortgagor e to deny thrir title and judgment about 1 
be given foe the plaintiffs with costa. Coral. 
Cues ora Shaw r Jadcvoskt Dassxi (1911) 

15 C W. N. 915 

g Mistake of fact In— Knowledge 

of mist ale by nrond mortgages*-?, otter — Sptcrjia 
Relief Jet ( 1 of 1517), t. 31 A second mortgagee 
who baa advanced money with the knowledge of a 
mutual mistake of fact between the mortgagor 


i 
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12 « - - — - - - ■ - Prior and tubtt 

yt tent mortgagees — lithase of port of mortgag'd 
properly for lest than tit valve Suit for recovery 
o) eat ire balance of mortgage debt front the re ltd i e 
of mortgaged property Bell, that a first mortgagee 
cannot to allowed to release part of the mortgaged 
property for less than its doe proportion of the 
mortgage money and then claim * decree against 
the mortgagor and a puisne mortgagee fot the 
recovery of the whole of the balance of the mort 
gage money out of the remainder of the property 
J hr Eusvf Alt Hogs Y Panehanaa Chatterjee, 15 
OWN 800, Bar* Kissers PhagatY Yelatt Hcr/tm, 
J h It 30 Calc 733, and Ponnu.ioml Mvdahar 
r Snannso Aoiftan, J L P 31 Had 333 referred 
to JtOAi. Kisnonz Sabu r Kedar Jiath (1812) 
1 L. R 34 AU fi09 


13 . — - Company — Mortgage — Managing 

agents — Articles of assoeiatum, breath o/ by man 
agxnn agents — Acta reqoinrg approtal of director! — 
Presumption regarding internal management — I afi 
ditj of deed irregularly executed — Egatiable ucunty— 
n lulling up—Lease~-L Muidalora tn pocteancr — 
Acquiescents of landlord — Ancon of rrn's and 
royalties, whether tecurcd drills The company s 
artlclea of association empowered the msragirg 
agents, with the approval of the directors, to lerrtw 
or raise sums of money for the purposes of tie 
company, and to secure repayment of such sbiu# 
by mortgage or charge of the property of the 
company, and to draw all such instruments as 
should be necessary for the carrying on of the 
business of the company, »Dd directed that every 
instrument to which the seal of the company was 
affixed should be signed by at Ie»*t one d rector, 
and countersigned by the managing agents L 
D , a stranger, advanced money to the company 
which was credited m the company a koala under 
lota account, and was giTcn an instrument by 
way Of hypothecation or security to which was 
affixed the teal of the company and wlich was 
signed by tlio managing agents, but it did rot 
sufficiently appear that the money had been 
borrowed with the approval of tie d rectors and 
the instrument was not signed by anv of the diree 
tors as required by the articles Held that it 
was not necessary to show the approval ot the 
director*, inasmuch as this was a matter of Interral 
management regarding which the lendrr was if 
he knew nothing to the contrary entitled to assume 
as against the company that t'be mansgirg agent* 
bad the aotbonty or approval of the directors 
The Boyal British pant r Twryiand C A l & El 
327, In rt County Lift Assurance Co , I f S Ch 
A vp 233. County of Gloucester Bant, v Tvdry 
Merthyr Colliery L© , [f?35] 1 Ch €20 and It »« 
Bant of Syrut, [1001] 1 Ch 115 followed With 
regard to the signature of a director, even if the 
security be not complete, tbo fender who bad 
advanced money to the company upon the terms 
that security should b* given him, is entitled under 
tbe rules of equity to have a charge upon the pro- 
perty ef the company In re Queensland Land 
and Coal Co. ( 183C\ 3 Ch. ISt. anf Per,* r heath 
TVwwawyf Co., Id , (7W3J 1 Ci 153 followed 
"Where a landlord to whom rente ard royalties 
are payable by a company which foe* into liquids 
lion, aeqmesces tn the haul Uteri remaining in 
possession of the { report v Irs.ed, bo cannot claim 
to Ur a secured creditor In respect of arrears of 


MORTGAGE— confJ 

ill ISCE LLA NEOt, S— could 
such rents and royalties Oiii-'.oct CctLissirs 
Co, In, v BnotsSiTB Case (1912) 

I L. H 39 Calc S20 


Id Bight of mer 

atoaer party to mortgage to question surrender la 
favour of motgsgor A Hindu mother inheriting 
one filth shsre on death of £ one of her five sons, 
gave it up to her remaining sons in consideration 
of an annuity The interest of S derived by three 
of the sons, under tbe surrender was subsequently 
mortgaged In a suit to enforce the irortgagto 
instituted against tbe mother who had inherited 
tfao shares of the mortgagors in which 31, the sole 
aun ivmg eon teas joined as a party as reversioner 
the mother dying during the pendency of the suits 
Held that the fact that JJ, the sole reversionary 
heir of S, was a party to the mortgage suit would 
not preclude him from questioning tbe validity of 
the surrender and establishing suth right to one 
fifth share of t> as he might have as a reversioner 
entitled to po«scssion The circumstances under 
which a par Jar a htn krdy agrees to sell or mort 
g»ge property must be carefully enmirul to te 
i erf am she tad mdepeodant adnef and sufficient 
intelligence, Man Lal Das r Tn* Easiifk 
Moeioace Ain Acikct Co, Id SEC W N US 

IS Faddy ]cta~lardi morigoytd 

to tec yet repayment of ynce of faddy — JUciuy 
elaigiU upon mninalh pitjertt— Limualitr— 
Limitation Act (IX of 1008), hch I, Ail 12s. 
Where paddy bad been borrowed cn an agteutmt 
to repay lie price of the paddy with interest 
thereon on default tbe mortgagee being entitled 
to recover the same by attael meet and e»le cl 
the mortgagor* land* which were given in qr.ii 
gage, in a suit to enforce O e mortgage herd 
Held that the money was charged upen inmov 
able pro pen v, and Art 132 fiith lofthcLlmitaticfi 
Act was ajplicalile lashhe/at • La t v Atw 
jahhan Palra £l C L J J/V d is tie gate I rd 
irtpot » Loll JJntt v Saral Chandra 31 or. dr I i? C 
II A i to acd Ai/mowy birgha v Uaiadhan 
Das 13 C II A , cLrxxie n, relcrrcd to Ikdra 
AaRAIN £ II AC t PwIJAtAB ^AVAETA (1919) 

I L K 47 Calc 125 

18 — Ftoptriy In tte ttClatti! — 

Sut-iscrtisg« inch dint prcpitfy In CaltoHC— 


— Suit ly set tneifgagee —Irene of svi —Ictstr — 
Jnrudiclicn of llijh Court — Haute — I cs^Jtceta 
The mortgager of a certain propeils Mistc m tie 
mofossil ttansfemtl his intcntt Iheicin to a tub 
mortgagee and included in that dectn mi a leitam 
other property in Calcutta as furtlcr mitnv 
lin’d, tllit tie fuk mortgage* tew d « tit tie n tie 
mefustt) Court the sreinty arder tie orlgtral 
mortgage egsinst the or p i *1 irtrtfSjcr fart is 
tie mortgagee miglt lave dcre Jlsld, also, 
that tie sub mortgagee m fht aho sue hl» trert 
gagor on the Original Side of tbit Court ard bar 
hia equity of redemption IftlJ alio, list the 
sub tnortgagte could eot fe sib « id ly tie fnclu 
•ion of two claim* id one salt sgunst tin K oitgager 
And agslnst the ong nsl mortgager in Irqut of 
yroperUrs situated ■« regard* mt of thtm | 0 
the m< fusil alone to irakr lie rtmponte txt t 
against both the defendant* irsinta nalleen i{» 
Original 8wfe of this fourt J'ttneia Ctrl (l 
Id v Sharper, Ld , l L P 28 ( ale iU, Feint 
Chandra ray Clrut/h vry t J1 J! 3 nlcp el, / 
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■MORTGAGE BOKD-corW. 
tall settlement of the debt doe, the mortgagor 
is entitled to get credit, as against the transferee, 
not only for what he actually paid but for the whole 
mortgage debt Where a receipt by the mort- 
gagee, ia terms, only discharges a mortgage debt, 
it docs not fall under a 17 (6) of the Registration 
4ct, and i3 admissible in evidence, though It was 
not registered Where, in « amt for sale instituted 
by the transferee of a mortgage bond against the 
mortgagee and mortgagor, a decree was passed 
against the hitter, but on appeal by him, the decree 
against him was reversed, the Appellate Court 
had power, under O XU, r 33, Civil Procedure 
Code, to f>W3 a decree against the mortgagee, 
who was a respondent in the appeal, even though 
the plaintiff had not fifed an appeal or memorandum 
of objections. Neeimahi Patvais M bssadi v. 
ScmntrVD Blkaru (1820) 1. L. K. 43 Mad. 803 
MORTGAGE BY RARNAVAN. 

See JlORTOaon . I. L. R. 37 Mad. 420 
MORTGAGE-DEBT. 

Set Civil Procedure Code (Act V or 

1908) , as. 11, 47 I L. R 37 Bom. 41 
See Tr iirsrra or Paopinrr Act (IV or 

18B2), s 90 . I. 1. R. 34 Bom. 540 

— - — — — — Hortgage delt, i) mov 

<iblt or immovable property Under the Hindu, 
as under English law, a mortgage is treated as 
personal or movable property, the land being 
■considered as merely a pledge or security for the 
money lent 8 ure“Scb Misseh r JIobxsh Ram 
Mss&ara (1915) . . . 20 C W. N 142 

MORTGAGE DECREE. 

bee Appeal . 1 I R 41 Calc 418 
See Civa Pbocedure Code (Act V or 

1909) , as 47, 73. 101 

I L. R. 39 Mad. 570 
b 43 I L R. 40 Mad 989 

O XXXIV 

See Court Pees 4 Pat L. J 191 
See DAJiorjur, Rule or 

1. L R 40 Calc. 710 
See Decree . 3 Pat L J. 478 

See EoriTABLE Mortgage. 

J 1 R 38 Calc 824 
See Errcmov or Decbee 

I L. R 40 Calc 704 
Set Ivsolvenct. I L R 42 Calc. 72 
See tlOETOAOE 

See Sale . I, L, R 48 Calc 69 
See Sale n Esecctiov or Decree 

X. L. JR. 44 Rale. A2 S 
See Spect«c Relict Act, * If 

3 Pat. Ju 3 . 182 

— decree nlil — 

See DrKKn** AnitrcrirousTs* Relict 
Act (XVn op 1870), e 15B 

I L. R. 43 Bom. 477 

— When pt-sonal d’ciec tell 1 he given 

as well — 

Set Civil Procedure Code 190S. O 
XXXIV. * 8 . 8 Pal. t, J. 108 

, . . — , — — , f/»ld,npoaa construe- 

lion of ibe mortgage decree sought to be executed 


MORTGAGE DECREE— canid 
that the direction as to payment of intcreet at the 
rate stipulated m the bend “ up to the date of 
payment ” referred not to the date fixed by the 
preliminary decree for payment but to the date 
of actual realisation or the money, Kadbika 
Mo has Gnost v Brojesdra Kumar Saha 

14 C. W. N. 125 


1 {ft). ■ 


- Mortgage-decree, if also 


money decree und •/ decree holder may be allowed to 
tree nfe agatnsl other property before txbaveUng 
security — Cinl Procedure Code, 1308, s 73, O. 
XSSI l', rr 6. 6 , and O XXI, rr 10 12, 13 — 
Transfer of Property Act (IT of 1882), s 90 Where 
the holder of a mortgage decree applied to Court 
for an order to he allowed fo execute the mort- 
gage-decree as a money decree by attachment of 
some other property or for the passing of a tuppie- 
mental decree for the purpose, but at the came time 
reserving his rights under the mortgage decree, on 
his giving an undertaking not to take any atepa 
as against the mortgaged property till he has 
exhausted the other property Held, that iuch 
an order could not be made having regard to 
O XXXIV, rr Sand 0 of the Code of Civil Proce- 
dure Hart v Tara Prasanna Hvkerjre, I L B 11 
Calc 718, commented on A decree passed in 
s mortgage suit and directing the realization of 
the decretal amount from the mortgaged properly 
and, if insufficient, from the defendant personally, 
is a mortgage decree and not a money decree 
Faeil llouladar v Aruhim Bandhoo Boy, 1 L B, 
25 Calc 580, Lai Bthary Singha v Habibie raoh • 
man, 1 l )l 26 Calc 166, hart tele Both Ponlty 
v J ugyemoth Bam itarvan, 1 L B 27 Calc. 
285, refereed to A person who has taken a mort 
gage decree should not be allowed to treat it as 
a money -decree and to execute the decree against 
other properties without exhausting his remedies 
in resjieet of the security under hia decree It 
is only after sale of the mortgage security flat a 
decree for the balance due on the mortgage may 
be given, if it was recoverable from tho mortgagor 
personally and hia other property and the decree 
may be executed as an ordinary money decree 
Copal Das v All Mohammed, I L B 10 All 632, 
Bam Ranytn Chokrobartty v India Aorain Dot, 
ID C H -V 862. 1 L B 33 Calc 890, referred 
to Scrja Kumar Kabtorma t> Pbamada Sut- 
Daree Derj (10131 . 17 C. W. H. 1039 

2. Application lor order absolute 

— Transfer of Property Art {f V of 1852), It 8S and 
89 — Srceessue application Italian three years of 
each preceding application — Last npplicafion ICllMa 
lirelve years of decree, if barred — Indian Limitation 
Act (IS of 1908). Arts. 181. 182, 1 S3— Preliminary 
daree, exec stability of- — Ci i if P'rocea'utt Code (Set r 
of 1908), s IS A decree for sale was pasted In « 
mortgage amt on the 7th October 10OI, and * n 
application for order absolute was made on the 
6th April 1904. subswtoent application* were 
made m 1907. 1010 and 1012 all within tlirro 
years of the Immediately preceding application { 
notice* were sent to The Judgment debtor in moat 
of the applications, but the latter were all dis- 
missed without the relief prayed for being granted j 
the last application «i mide on the 15th April 
1912 j the judgment -debtor objected that the 
application has barred by limitation ** more than 
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MORTGAGE DECREE-ron/J 

Is to have 1 it set aside in accordance with Um 

but until It Is set aside its validity cannot be 

S aestioned In execution proceedings [Got see 
angle Lai v. Laddu flam jfftnrsvi (p 2-tO )] 
Although no formal appointment of a guardian 
ad htene has been made, where the Court, 
by Its action, has given its sanction to the appear- 
ance of a guardian, the absence of a forma! order of 
appointment Is not necessarily fatal lothe proceed 
Inga unless the interests of (he person acting as 
guardian arc adverse to tho interests of the minor 
KESiuwESAErsDBi Sint t> Raxi Deozndba Bala 
D* ssr .... 4 Fat. L. f 213 


MORTGAGE DECREE— eosrW 

11. Preliminary Decree awarding 

interest— up to date of realisation— Fin of decree, 
vo protiAion in, as to wfertst — Balt up fo tcAtcA 
t nterttf reeemralitt Where a preliminary mort- 
gage decree awarded the plaintiff interest at the 
bond rate up to tho date of realization and tho 
final decree merely made tho preliminary decree ab 
aoiuto without mentioning the interest, held, that the 
Conrt mnst be presumed to have refused interest 
and tho decree holder therefore was not entit’ed 
to any interest after the expiry of the days of grace. 
Tekait Kbistva Prasad t Subehdba JIohow 
itTOu . . . S Fat L J. 598 


T <*>- 


An apphea- 


tion for final decree in a forecloanra suit ahouldbo 
made by the plaintiff but where It was made by 
tho transferees from tho defendants in the 
presence of tho plamtiT it was held good The 
proviso to O. XXXIV, r 3 gives the Court a 
discretionary power to extend tho time for 
payment of the dceretal amount but a mortgagor 
has no absolute right to pay the money alter 
the expiry of the specified period oven though no 
final decree bad at thetimocf such payment been 
made IUtvakar Gowstia v. Chamea 
8 it* asti . . 4 Pat. L J. 347 

8 Whether purchaser la execu- 

tion of takes priority over purchaser under 
rant decree— Bengal Truancy del (171/ of 
1SSS), s 167 — Cml Procedure Code (del J n/1905), 
O A A l, r 1 00 A purchaser under a rcnt-decrce 
is not liable to bo ousted by a person who pur 
chases tho some property in execution of a mort 
gage decree, even though tho mortgage has not 
been annulled under » 1(17 of the Bengal Tenancy 
Act Bdbai Lal Cnotmncnr s La la SfonunBAn 

4 Tat. L J. 362 

8, — Preliminary decree embodying 

compromise— Increasing rate of Interest— 
tchtlker decree holder entitled to interest at r nertaeed 
rate A CViurt pas-ing a preliminary decree in 
a suit on » mortgage is at liberty to make 
an order for tho payment of interest at 
any rato that may seem suitable. If no 
appeal is made against the order fixing the rate 
of interest, then that order becomes final and 
cannot bo questioned in any future proceeding 
Where, therefore, a suit to enforce a mortgage 
was coropTom sed on the following, among other 
conditions, namely — that the rate of interest 
stated in the bond should be increased from 
Pe 19 0 per mensem to Its 3 2 0 per mensem, and 
th>s condition was mentioned in tho decree mado 
upon the compromise, and there was no appeal from 
tint decree - LMf, first when t he mortgagee 
applied for a decree absolute upon the taking of 
an account the mortgagor was not entitled to object 
that the rato of interest agreed upon in the com- 
promise was in excess of the rate claimed in the 
plaint, or that the preliminary decree providing for 
interest at that rate was outside the jurisdiction 
of the Conrt making the decree B evcbrab 
PAtDA V KaSCOI KRISSWA CUAStlBA D-tS 

4 Fat. t. 3. 3C3 

20 Execution— Llaii tat ion la 

cases falling withm Art 181 of (be Limitation Act, 
1908, the date upon which the right to apply 
accrues is, in. tho case of an application to 
Convert » preliminary decree into a decree absolute, 
the date upon which the period of grace expiree. 

It A3 BtKABt SUOB V JtTMAS LaL 

4 Fat I, J. 523 


12. Construction Direction to pay 

Interest on decretal amount at bond rale up to 
** date of payment,” it refers to date of actual 
reahiation Held, upon a construction of the 
mortgage decree sought to bo executed that tho 
direction as to payment of interest at the rato 
stipulated in tho bond " op to the d&to of pay- 
ment ’’ referred not to the date fixed by the 
preliminary decree for payment but to the date of 
actual realisation of the money 

14 C. W. N. 125 

MORTGAGE-DEED. 

See Evj Discs Act (I or 1 8~2), s. 68. 

11 R. 40 All 256 
See BlOxSTEATiOir Act (XVI of 1208), 
s$ 32, 33, 7 J, 73. 75, 87, 88. 

I L. R. 40 All 434 
See Stamp Act (n or 1899). 8. 2(17), 
etc 1, l G 38 Mad. 648 

See TnAnsrtn or Pbofertt Act (l\ or 
1882) — 

b 59 I L R 41 Eons 384 

S3 60 AXD 08 1 L. R !8 Mad. e07 

• — altestsfion of nhea exeenfed by 

pardanaibia ladies — 

See PaBDa>a8BXM Lam 

I L R 45 Calc. 743 
Sf Tea>stee or Fpoperti Act (IV or 
1882), s 59 I L R 37 All 474 
MORTGAGE OR SALE 

See Constbuctio* or Docimiat 


(tea of rtpnrchoie , i / mortgage — Eitraneovs ci 
tinners */ uni nhen may he referred to to determent 
nature 0 f deed — Mortgage treriiaeUon — Limitation 
Art (/X of 150S), Art 124 — Perpetuity role agan it, 
echtthtr applicable D executed in favour of A 
a deed of out and out tale with a condition of 
repurebsso ol c koala hot so dots! tr as fixed for 
repurchase On fhc same data B executed a 
faWiyal in favour of A Lv which he accepted 
lease of the house sold The Court took into con- 
sideration how the language of the document ru 
related to the existing facte such ts that the vendor 
continued in possession, paid rent at the usual 
rate ot interest, etc . end, further, that the veins 
of tho property was much more than the consider* 
t ion paid Held, that these are legitimate materials 
on which a Court u entitled to say (hat the tranrac 
tion was a mortgage, and in so doing the Court 
does not infringe the provisions ol s 92 of the 
Evidence Act or disregard anything laid down jn 
Bollishen Dot v. Legg, l L Tl 22 All US A 
mortgagee’s right to redeem la exempt from the 
operation of the role against perpetuity Smzsni 
Burt v Enrnui Jamal (1913717 C W. N. 1053 
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5ejuira(e«titf« 6jt 


sftottfiSKSSsri JSA-SSrt^fiias 
s2^S*-s% , S2s=S5: 

2 £§££?&£= 


r.f.“ hc S3?K? E1&S, £"»<« * s;?;;sS : k „ „. „.... 

aBKassaaKSisgs 

isa=^® ! SSftx , £SKi ^^^tsssss.® 

SrtKi^SS'inSSJs* 

sS astayrs sysrfs stSarse 

a^-^rtfisSSSt Ss-SS&t 

in farour oi the plaintifi a# If this »•• Jranica as j{ ony to (tttnd to the cretin u Man1) «, 


™'£Jl??££ZSiS££*& 
a ’ “- ’^^?ySKSS»’ sS ' 


xl£'irH"E^. , '"“«*c"w.'S' , 25 3 

A 


• J ';°T» n’t he* 1 credit of the bolder of the 

if any to etand to the creai AgiBB4p 
equity of redemption Rn-® ^ c W- N . 128 
-After the hypothe* 


,T__ All heir, effort _____ 'After the hypothe. 

oagor not mode yorfiej, tffett of A mortgage ca(e d property was 6oId m execu jon^ suit for the 
?uit in which aU tho heira of the mortgagor were f or money the mortgagee n mortgagor* 

not made parties had licen dismissed by *ke Lower realisation of bu <*" M “the eA of redemp 

as £:rs:zi^zJ/t ?•*£ %?“£ r is 

For proportionate share of the mortgage money „ d that the “«*£« # _5f{ IO periy executed 

as annul the defendants who were on the recorf. B dc oumcnt and was «* ( gg£ V mortgage 
Even if it bad been assumed that the pel sons F ^ tbat ,j an * cl ° n t . l mort gogor and «*«« 
who had been left out could, if joined, have success gecurlly ,» contested by the E t h , n , the 
fully urged tho plea of limitation that would not ti(jn ls admitted by or pov^^^ recital as to 
aflorf a defence in fayour of the persons who had onua i, cs up0 n j or tho deed which 

,„„~i «, Tvirties within the prescribed time 


aOorf a delcnce in layour oi 
been joined as parties within the prescribed 
mncKAwDU* ROT t M*jii»ik> Ho«J^ ^ gg4 

— Second mortgagee 


onus lies' u P^-. h ‘“ ^dereUon for 'tho ‘deed which 
the payment of '“«“ er * , K *i<«’‘A Er ' 

sltorf M°»W“ MW M ac.w. K. 842 

— Mortgage tvtl—Mc rt 

prehmmary <J«re*-^ ' r „„(,7ij the mortgagor 
««»«* roar'oSj-arde F_ m ^ e , , .hot, n to 


nJ node party to suit by fret 

mortgage* purchaser if mag claim to 0 / der * _ 

of mortgage contract or amount decreea -nummary *tn~-*r ^presenting tie mortgagor 

under s 89 of the Transfer of Pr °I*£> ba , ’ Court of Kart , repre vot ,hov n to 

1882 for tho aalo of the “^^^Xthereby Srden.‘ of 'elate of Gotern 
tho effect of substituting tho right ; lDl , lad re ‘ , , otpee r l 'L.^Lj t nee leading to rrlta*- 

conferred upon tho mortgagee for the ' »,8" , l(d „ e „| to rTt^rd mor'gager A preliminary 

the mortgage and the latterrg a {or M j 0 Dce rte y in » suit for sale of 'J' 

Where a first mortgagee obtained a, oam not aecree was made in a t k 0n 2m j„lylfl 
upon his mortgogo r. 
mate the second mor 

the property at » nch “ ,e . “' mor teage, that the 
second mortgagee . n P on . V^rmrtcr right* than 

b™v'‘""L°H isssr:,» K 


conferred npon tho mortgagee for tnc ’ ‘,8 h , d OTe „t to F ro f u . c ‘ c l V!f r I j mOT >g a grr A preiiminaiy 
the mortgage and the latterrg a ?e for (S j 0 J)ccr<« fl6 ' ,0<! ''* / 4 , u » for sale of mortgaged 

is. - J iSTTfS w s: *8 » 

donee of bn ‘*< a, “ u " -v jo J d. a decree absofuto 
of 1012 On 

for sale was on th « « rr l.c«ti°n 
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MORTGAGE SUIT — conli 



“‘nS not entitled torccoi er i o-t cMtcn 

ito SKIS'""* 2A»t oollilj CLo notta'8" 
tlio mongBge ^ b( , lt to IC Jffin ard 

SaSK "N"" 

Tt was not ncccjsniy for tie mortgagee to »uo 
den“rr?p?o^s”nl t on t o » be pU Tnt.S B*t ,U°t he rcden-y 

** f«ou* of ' Ito VtoUf »» t » ‘t.B •• 

O suit for redemption. Sumn hAitl Siur.IP t 
Abbot Crus* - * Kapmokab 25 C. W. N. -53 

- _ All Atin of mart 

aaiar not made parties. tfftet of A mortgage 

ernt m Which «u the heir, of the mortg.gor were 
. b,A hern di" missed hv the 1 


Esi 

right course to loUowin cu both chargee. 

S« ,a “ ,,u J!2S?5S£™ “ “• 

whctler in ey*“ . j Krtt on tho second mortgage, 

mortgage or of H e j proceeds after 

and that the Wmci ot ‘ bo applied in 

payment of ' nc ‘ d “J, tlie r firB t mortgago and the 
discfcarce of the dues °n the residue 

second mortgage onoalter j hoW er of the 

If any to stand to the creu i, . BAD MaIiU *l 
equity of redemption IslVV A^ ^ ^ jj_ 129 

-After the hypo* he* 
cution of a decree / 


10 — ,.ii in execution of a dei 

catcd property was sold 1 * tfd a suit for 

irn't w which aU the heir. o. : tn« *«- (or money th , e ^° rt |^„,mst the mortgager, 
not mado parties had been dismissed by the Lower relU ti 0 „ of h ?JST 0 t the equity of redernp 
Court for non joinder of parties Veld, that the as also the purchaser. s elalm on tne 

ntnintiffs were at tho least entitled to a decree The Utter contested i not * Joed 

For proportionate share of the mortgage money ground lb at tbe fj rt ^* s g „ot properly ciecutcd 


or proportionate share oi tne n,u,l 8“Js'- ' jf ground that ° t properly eiecunu 


afford defence in favour of the pemona who had 
been Joined aa partica witldn the pr^rihed 

UiacuiTDBa Ro\ r Mali*JiM> ^ ,. g j 

? -Suond mortgage « 


““e‘cF« SSJfUSif A ” 

^,S»1 W™‘”“ “si, W. H. M2 

Tt’SS'b 



8 — — r — is; s'sy- 

*”g 

mortgagor . Ittld. that such a pie* 5 ,- e 
C W. K. 182 


, •<££, o! w.rf. 

sirf; 

.upenntendenee of “'^^ent „ hi ch waa made 

ord« of the o{ ttc fentra i Government for 

onde'thedir«rt correspondence which 

reasons of t “ 0 Governments »I on the 

sgSitottisssjK 
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MORTGAGE SUIT-confi 
gagot’a estate and it could not bo presumed until 
the contrary wi* shown that the order of reless* 
or rated retrospect rely That the Court m Indr* 
was therefore r "ht m holding that tbe decree 
absolute bound the mortgagor *4 abixdba 
Bahadur Singh r Tws Ocdd Commercial Bank 
Fteabad(PC) 26C W N S‘ , 8 

MORTGAGED PROPERTT 
Sc* Mobtoaoe. 

Set Salb tx Exe dtiox ot Decree. 

Set Com. Procedure Code (Act V or 
1903) 8s 47 73 101 

ILF 33 M*4 570 
See Mortgage I L R 33 Calc 913 


MORTGAGEE— eoafii. 

bolding two mortgages— 

See Transfer of Propebtt Act (I? 
or m ) ss 81 Sj A YD 09 

I L. R S3 Mad. 927 
■■ -- It a creditor — 

See Mobtoaoe bt Mrs or 

t L. R 38 Mai 10"1 

prior and (jhistveot — 

See Civil Procedure Code 1SS2 a. 317 
1 L. R 33 All 382 

See Mobtoaoe. 

I L. R 33 All 388 370 
• - ■ purchase by- 
See Mortgage 

See Sale for Asreass of Pevesde. 

1 L It 40 Calc. 83 


it of to redeem ptoperly — 


See Mortgage L L £ tt Mai 4D3 


MORTGAGEE 

See Adverse Possession 

I L. R 44 Calc 125 
Sea Civil Procedure Codes, 3882 a 
317 1008, B. 68 

I L R 35 Bom. 342 
See CoMFAitT L L E 47 Calo 901 
See Decree tLR Jt Bom. 280 
Sea Deikan Agriculturists Relief 
Act (TVll or 1870) 

X L R 40 Bam 433 
See Limitatiox Act (IX of 1908) Sen. 1 
A*rs. 13’ 75 I L. R 39 STiJ 981 
See 3IORTOAOB 1 L. R. 33 Msi 518 
Set North Westers Provisoes Rent 
Ac* (XII or 1881) 

X. L. R 37 All. 444 
Set Puisne Mortgagee. 

r L. R 40 Mai 77 
See Receiver LI R 47 C*lc 418 


right oL to *«e tor sale — 

See Transfer of Protertv Act (IV or 
1382) as 58 (a) and (d) 67 68 (e) 

I LR 41 Mai 259 

right ct to *n order for Pile— 

See Tbas9feR Or Proferty Act s 67 

I L. R 34 Bom 482 

right ot to esonerate — 

See Mortgage L L R 40 Msi 988 

right ot, to par rent— 

Sea Mobtoaoe L L R 41 Calc 418 


- amt lor possession hy — 


See Registration 


I L. R 41 Calc. 9”2 


See Trimmer of Ptofeiitt Act 1882, 
8 60 LL.R 49 Bom. 117 

whether can dispute vahdity of 

r.It by a Hindu widow— 


as. 60 AND 08 I L. R 38 Mad 667 
a. 67 LL.R 40 Mai 77 

e. ’3 14C W N 188 

a. 83 L L. B, 39 Mad. fi'9 

a. 101 L L R 38 Bom 389 


dji possession ot — 

Ae« Dbcfkccidarv Moutgaoe 

L L. R 38 Msi 903 


in possesalon — 

See Mortgage LL.J S3 AIL 411 
Sea Sale for Arrears o* Rttcoia. 

L L. R. 41 Calc B73 
Sea Transfer or Profertt Act (IV of 
1M2) ss 60 and 01 

X. L. R. 33 Mai 210 


— — Position 

become entitled (0 
ot redemption— 


See Hoitoao. UK 47 Calo. 223 


See IIitdd Law L L. E. 45 Bom IDS 
with possession right ot, to recover 

Sea Madras Local Boards Act (V of 
1881), s ~3 I L. R. 39 Mai 289 

1 LtoaiMi property — 

Ms Ipajee if eat lied to pay real to pruerrt pro 
party from being lorL The mortgagee Is entitled 
to preserve mortgaged property from boing lost 
for nrm payment of lent. It here rent la thus 
paid After the pret m nary decree ar.d before tha 
final decree the monev pa d for rent ehoold in 
the final decree l>e added to tbe mortgage money 
titnral. -liift. ‘n, •Pin. -jmhminnsr 'hvcrtR. tauasua 
Bane Ld t Mati Lal Barba* (1916) 

I LR 41 C&Ic 413 
2. - ■ RvU o/ mortgagee t 

tttt t apnercr — fmeafer of Properly Ad {IV of 
18!”) * St The provision of ■ 68 of tbe Transfer of 
Property Act, IBS' 1 are dea gned for the purpose of 
Indemn fy ng a mortgagee against any dfstorbance 
of hl» enjoyment of the property They are pro- 
neiooi of ea enabl ng nalnre but they do nil 
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MO&TGAQEE— 


MORTGAGOR AS D MORTGAGEE-con.'d 


pjeeluJo * mortgagee who has been disturbed by 
a person claiming without title from suing the 
trwpiawr According to the general law And claim- 
ing &s against him a declaration of title »nd recovery 
ol possession. There is nothing in the law to 
debar a mortgaged from asserting his right Against 
a trespasser alone without claiming the indemnity 
which a G3 empowers him to claim from tb» 
mortgagor, EecBtr Sirrtr v AfUrv Saint 

3 Pal. U J. 162 

3. — A prior mortgagee 

has a paraiaooat claim outside the controversy 
of * suit on a subsequent mortgage unless hfs 
mortgtga is impugned lUona Ktsncv v Kkck 
saeo Hosaara . . 25 C, W. N 417 

MORTGAGOR. 

See Adveesb Possession. 

I. L R. 44 Calc. 425 

See Monroioc 

dliposswsioa o', alter mortgage — 

Sit Adverse Posseesiow 

I L. K 39 Mai 811 
— « — ■ la possession duly ol, to pay public 

chsrg»s— 


lie mortgage — hlorigaget purchasing fie equity of 
redemption in execution of the decree — Aeoce to 
bid not obtained — Irregularity of practice— Salt 
not a nullify In 18SS, plaintiffs mortgaged the 
property in suit with possession to defendant 
Ko 1 In 1907, the defendant brought & suit 
•gainst the mortgagor for a claim independent 
of the mortgage and in execution of the decree 
obtained therein the eqmty of redemption was 
•old trtd purchased tenant by the defendant. 
In 1313, the plaintiffs sued to redeem and recover 
the properly The trial Court held that the 
purchase by the defendant mortgagee waa valid 
until it was set aside and hot having been *et 
aside in execution proceedings was binding upon 
the plaintiffs Tbe lower Appellate Court reversed 
the decree holding that the mortgagee purchased 
the property without leave to bid and therefore 
the mortgagor could disregard the rale and redeem 
On appeal to tho High Court i Held, reversing 
the decree, that (he disregard of the statutory 
provision that leave to bid should be obtained by 
a judgment creditor was a mere irregularity of 
practice, and was not a fundamental breach of trust 
which nullified the apparent effect of the Conrt- 
tale OavzsH Nanarv r> Copjl Visusc (10)6) 

I. L. R. 41 Bom. 357 


See Tjussxeb ox raorrsTr Act (IV ox 
18921, a 65 (e) 

LL. R. 39 Mad. 659 


perioral execution against— 

See Civil Pboccdcxi: Coo e (Act V or 
1908). as 47, 73. 100 

I. I R. 39 Mad 570 


— redemption attit by— 

See Cirn. rnocxinrax Cone (Act XIV 
Oi 1882), S3 360, 371 

I L. B. 40 Boro 248 


MORTGAGOR AND MORTGAGEE. 

Set Advehsr Possession 

11 R M Mad. 545 
See Ctvrc. Pboceocre Cms (Act V or 
1909), as 11, 47. 

I lu R 39 Bom 41 
See LnnTitiow I L. K 46 Calc. Ill 
9-c Limit vr in v Act, 1903 * in 

I. L. R, 45 Bom. 934 

See Mortcuqe 

Set Title . I h. R. 37 Calc 239 

— * Mortgage® retaining possession of 

mortgaged property nnd’r a rent note exe- 
cuted tr mortgage — 

See Ctvzr. Pbocedpub Coo e (Act V or 
1908), s 47, O XXXIV, r. 14. 

L Ei. R. 45 Bom. 174 

Tenant under a mortgagee — Adv’rse 

posse ssioi against mortgage — 

Set Aovibs-b Posmsaios 

I. L. R. 45 Bom. 661 

Subsequent mortgagee redeeming 

prior mortgagee — 

Be* Tbassver or Pbofe&ty Act (IV ox 
I8S2), s Ti.LLR. 45 Bom. 1112 

1, — . - - Bui l to redeem— Decree 

obtained by mortgagee for a etovm Independent of 


2. Redemption — Lasting 

improvements made by mortgagee — Right to recover 
caste of improvements — Transfer of Property Act 
(IV of 1&S2), is 63, 72 and 76 In a redemption 
•nit, -a mortgagee is entitled to recover from hia 
mortgagor the reasonable and proper costs in 
curred In making lasting Improvement* Hinder- 
son v Astvvod, flSOf} A C ISO, approved Per 
Msstev, J _I n allowing costs ol improvements 
the Court must witareJlv be on ita guard against 
extravagant or unfounded claims It should 
inquire stnctlv into the load fides and fairness 
of the claim in each particular case fftrauri- 
oarra v CnavBasawa (1918) 

I. L. R 43 Bom 69 


Amount to be realized by sale of property — Suit ti 
recover amount infi interest by sale of property — 
Interest cannot be allowed — 2 ronejrr of Property 
Act (IV of 1SS2), ss SS, 67 and 63 The property 
in 'amt was mortgaged with possession to tbe 
plaintiff Under the terms of the mortgage the 
profits Ve-e to be enjoy ed in lieu of Interest and if 
after the stipulated period (he principal amount 
was not paid it was to be recovered without interest 
by sale oi the mortgaged property The plaintiff 
never got possession of the property After the 
stipulated period he sued to recover the principal 
amount and interest from the date of the mort- 
gags to tho date of auit by sale of tho mortgaged 
property Held, that the plaintiff was entitled 
only to recover the principal omonnt by sale, of 
the mortgaged property, s* under the terms of the 
mortgage bond the property was a security only for 
the amount borrowed and not for interest. There 
Is nothing in as. 63, 67 and 68 of the Transfer of 
Property Act which enables a mortgagee to make 
a claim to interest which is not given to him by 
the mortgage bond IfiSiKCHAsn MaOascbasp 
er. Rasoarra KovDixpa (1920) 

I. L. R. 45 Bom. 523 
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MOTOR VEHICLES — eonld 

nnd (lie foiircrhasnot been repealed by implication 
by the latter Held, as to tfce contention that the 
I ulo must be taken to Lave repealed the bye law 
because tho punishment wLich may be inflicted 
for contravention ot the two pfo\ ions are not 
identical — That the pnocij ’» recognised ti Hinder 
ion s S J'frtorne * H <t I! 3t» (181') and Iff-irsey 
Venertl v fcelvot t 0 3f £ 17 3iS (IS12), 
namely, that it* ere. tho puma! ment or penalty 
13 sit ere I in degree but cotin kind the later prOM 
sion is considered ns superseding the earlier one 
Las no applt ation because tLe offerees are not 
identical Tits Manager, Indus 11 oi 02 Taxi 
C an Co Ln r CoBioitAitow or CtirrrTA 

25 C W. N 21 

MOTOR VEHICLES ACT (VHI OF 1014 . 


- Ss 3, 19- 


Stx Motor \ Em ci.es 

I IMj calc <30 
• »S 8 and 11 — Driving license — OU ga 
on owner of license fo carry t( about with 
Held on a construction of a. 8 of the Indian 


must carry his driving lictneo about with h m 
as to bo able to produce it there and then when 
its production is demanded by a police officer 

tUPEBOtt r 7-1,1 D. IV MOHAX JVATIl J ADI A 

I 1 R 43 All 128 

S u— 

• Held that there was 

no repugnancy between bye-law 10 framed onder 
a. 530 (S) of the Calcutta Municipal Act, r 24, 
under this section and the former has not been 
repealed by tha latter Tits Mixioint 
IxDttx Motor Taxi Cab Co Ltd c 
ConroRATioN or Calcutta 25 C V/ N 21 
MOURAS1 MOKURARJ KABOLtYAT 


— Stipulation in for pay 
ment of rent partly m cash and partly In kind 
wntli statement of tho money value of fbe por 
tion pavablo in kind and declaring the total rent 
as the amount made up by the two — Rent If to 
be taken an 1 fixed m perpetuity at such amount 
See Kent AsnuTosn JIpkhotadiita t Karan 
Chandra Jlt-XBWOKX (1919) S 3 C W H 1021 

■ UourasimukunnLri « 

creafiny a heritable nnd transferable (errancy of a 
Jix l rate nj rent — Agreement Ip ncccuori ta 
mfrreet to fay os enAa need tat* erf rent tj destroys ft* 
character ot the original tenancy or mater a new 
tenancy — korofumofeo trail Where a mouratt 
tncln flri leneo created a transferable permanent 
end heritable tenancy at ante of rent hied in 
perpetuity and the s-ietresora m u trrest of tho 
tenant by an agreen ent consented to guv rent at 
anenhance 1 ratesnd a decreefor rent was obtained 
by consent on this Ini si* IftlJ, tl at tl e eircum 
stance that one of l he *erma of the leise was altered 
by agreement of jarties oar elv, that tie rent 
originally fired arnsfitcre *ed did net destroy the 
tenancy It cannot Ira said that tl ere m a super 

session of tl e ore*, nsl teoan y or that tl ere wss 
a nos ation of to'ittrcL Tl o eon sent decree for 
pent st *U enhsn ref Ole li 1 not etr* the tenancy 
a fresh Start In all respretj nor d d tl e elteritfon 
ofrentnc-essanly destroy tl o transferal In cl a me 
let of the lentnee Aw b— 1 Tho i£h tl e enhance 
Inca' a-i* made bv cooseut of tie parties the 


M0URA5I M OKURAR1 KABtTLIYAT — conld 
enhancement should be deemed to have been 
mt !o subject to tho original agreement that tho 
rent was not enhanceable J ri\at» Chose t 
Stttrv, baNatii Das 28 C W. N. 657 

MOVE ALLS PROPERT? 

See Attachment neroBE Judgment 

I L R *3 Calc "17 
See Hindu Law — VV rnow 

I L R 48 Calc 100 
See Mortgage I I It 38 Mad 18 

— - — attachment oi — 

See J DEIS diction I L P. 46 Cetc 520 
fiee Sanction tor Prosecution 

I L R 47 Calc. 741 
-» hypo'hccatlon cl — 

See ADKorrsntATTOv 

L L R 45 Calc 653 
See Mortgage (Moveable) 

I L R 1 Lab. 422 

- 1 nit to recover — 

See Presidency Shall Cause Cocsts 
Act (XV or 1882) s 19 cl (5). 

t LH 37 Mad. £18 


- t'anster of- 


fice Decree Assignment or 

I LR 37 Mad. 227 
wrongful seizure of — 

fits Limitation Act (IX or 1908), Sch. 
I, Arts 29, 02 and 12ft 

II R 33 Mad. 872 
I 

See Aora Tenancy Act <11 or 1001), 
a. 150 L L. R 40 AIL 656 

as 1M 158 L L It 40 All 00 
ss 154 177 I L. R. 41 AIL 318 
a 158 I L. ft 39 AIL € SO 

ss 158 107 1 L. P 41 AIL 37 

See Tre ntmor 1 LR 33 AIL 260 


mortgage by — 

Set N W P and Odin Land Revenue 
Act (XIX or 1873) ss 140 148 107 
L L R 35 AIL 100 

MDOITEAR 

See Legal FnicrmoNXM Act 1879 
ss 12 14 14 C W N 10"3 

I 13 I L R 42 All 88 

8 14 15 C W N 289 

See Limitation Act lfOS « 7 ,6ih I, 
Art 44 I L. R 58 Rom 04 

be lira) ra 

AFclieallon tor it icifaUatm 1 

lapse ot rcan—Humnnal fro m th • 
tent tlcn of on offeree implying mere* 
t rpitude—lkl treats «m •• ®« d stlett tit facie 
if nhonetmtnl of tenlnnet and of on O'derdneet 
is i>< proieenl'in fo nitl eg a false affiant— 

1 met of the // gh lout! to r< '"State • legal pror/i 
Loser ofitr i ebarment—Cromnde of re isetofietesf 
Th* Ifijth Court ha* power when • legal parti 
l on*r haa been di*m Mod fur mfsoer luet of any 
description in tfce widest sente of the term to 
readmit him after a lapse of time if be saltsfix 
the Court that h» baa tn the Interval eon Jceted 


1 - 
elltr a 

roll on 


tot II 




IIC.W I *J7 

t AalbMiir «• tretb, m It* 

Court) el XttVntM »»4 iNdni lr.Lt** 

rf tl* '”«rt i* <»l *"'*•'**■' ttM ^ 

^>■, 1,1 n* -<V,«,i,„J )V.J,n ' ,Ji lA-1 r J 

WJI »*. 4 (»k. *'» CS.lt M 4 |r) e*.| 

*14 ef a. Inx'Ml 0«>.l.r. (WS • e>Ufu 
l*. *ik|tl «* lb, |.m«» cl (Sn >• 
jertWUr uikiwl lo fiHtw I. lb Mi»r 

(ti<n1 r»U ik*l ei»k>ii-»r« «VtKI It *'l H 
*l*po*r ib wr*rr r*»» i* ibe Otri* M 
•v( Ik** lb»y rttH »o« It lo 

m in? MIX In lb* CVtrtJ cl — -n. TV, llirc- 
IflH »*J lb, Julf* Mil i>e«u U raw 
,kHk» k? »'U pr*.i t BikkM? I? 

Tkonik il li Ml iUlTilt IkM killi'iH iktll 
b* iwiiMol *• •IT—' I* SflKH Ohiu •!»>• 
IhJf »rpc*?*B 


i lor Ibrlr innrun, lb. imili 
!?••! W lI-O'-l-l 'Nl.jto.lt 0, l* 
» 1-wnl nl« nut in Ml J.n 


xcaitTi mm 

*« Uirms »•» Tiiirt 

it n. i« xu eri 

BVLTtrAsionxc-v 

u» cmL r«oM*r>t ft»i iiwi o I. 
■ i . ttE. :jaHM 

mrtnrA£ion rccratjrri 

*n bunt t*rr l L. It. 31 C»»«. tU 
BUSTCTTAl. Am. 

fn r«u WI ViMin hm.cBi 
KCKTClfAL AIT AIM AT APES. 

*»•»!« 

!!*<*• » 

tmnarAL Amssxnrr. 

‘J* . — » til. <Ul to ».H-*?inf 

’* 1. 1 nit* >1 (iltliUt! Ikt r??l»l 

Uoc^ir*’ Artl*4klli*“ilrc»»"l«»if„"4Ml lb. 


J.ytol. I»rv“*y “ *b«b»f lb« __ _ 

Nnilon lo riDfl 1 * Mbit or (bij r Mil .bilbo 
U «•«•*• lo Jo •». Hut lb. J t-oo. ,i „ 

•bnnt.1 bih b. .till out triM»!r by ib. f*ci ih*t b» 
t» mijimhJ br » rculbtcr !««*• (Vnnu 
Buctt r F*r«*o« (1311) t U H. 1* Cult M» 


ki*el 


n iVlil.i? 
L 11**1 


- 1*^ ^ 


■«trt*in.it.»t Iho trrnl.l. Aulr, mw; moL 
A mbit'll c*r It Ibilili? lo b. jtmilibnl wbro L* L.« 
»»IM 1 > rliJ.lbwt el ' t, dorr »n cummtttnen 
rrbkh »Vi» fro. i nifrli<ctie« on bU p»rt Men 
1boo?b be m»» nnt In ro'Uy of !r*ud In rr 

Iti*cT Itrwtr* Knurr*** . t Fit LI 29 
MOKTESAR 

An Clra riociomt Push (*ii \ c . 

I»9?, lB.1 LP « BOSS. Ut 


MIlIT . LLB.II CbJs. 1U 

BCTJOPAL BOARD 

-C. Omni PtHiMii O n, «. HI 
I. L 11 !* All SIS 
fit Lin ititour Anr (X* or l«7TJ. t*«. 
II Am *. *1, « »«d lia 

XT. JLII AIL 451 
Si* \ -W P i*t> Otn. IlmrjfiiTTTEi 
Act (XV or 1S93 «. la 

L L r_ si AH 503 

• " • ■- 


i Ptorr 


L L • 1 


L 
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MUNICIPAL BOARD— 

33 87, 152 . I L. R 36 AIL 329 

s 128 (A CO - 1LS 33 All 24 
83 147, 152 L L R 38 All '227 
See tKrnw* Rsovrvozs MrvjcipsLmES 
Act (U P Act II <ir WIG) 3 2*7 
I L. R. 43 AIL 614 
33. 267 and °03 I L. R. 42 AIL 48S 
S3 298 and 318 I LB All 231 
■■ — powers of — 


See Dtoid Pb 0 yisck 3 JIcuciPiurrEa 
Act (l or 1900) a SS 

2 L R 35 All 375 

sail ejalnst — 

See United Vbovficbh MuwrcmLmES 
ACT (II or 1916) 8 326 (4) 

I. L. R. 41 AIL 332 

suit against member oI~ 

See United Provinces Municit autos 
Act, 1900. 8 49 

2 L. R. 33 AIL 540 


MUNICIPAL BYE-LAWS 


Set United Provinces Municipalities 
Act (II or 1010) as. 209, SIO 

L L. R. 39 AIL 3S8 
— must be in accord with the Act — 
See Punjab Municipal Aot 191t 

LL.R.2 Lab 2)9 


MUNICIPAL COMMISSIONER 

Set Bombay Cirr Municipal Act (Boh 
III or 1833). s 297 

I LR 35 Bom 405 
( 303 . . L L. R. 34 Bom. 693 

« 377 . . . 1 L. R 34 Bom 346 
«. 390 . . 1 L B 34 Bom. 3M 

powers ol — 

Set Land Acquisition 

L L R 44 Bom 797 
MUNICIPAL CONTRACTOR. 

See United Provinces Munioipilities 

Act. 1910 8 321 

L L. R. 43 AU. 814 
MUNICIPAL CORPORATION 

Churn tj/i — General 

Comm I ce— Building piles, refusal of Modern of 
— Calcutta Municipal Act {Seng III of ISOO). 
41 3tS, 37 7 — Action for manJ-vaut or damages 
whether mamtamaHe —Speific Belief Mci (/ of 
1377 ) » i 5 Where plain for building hAve been 
rejected by the Chairman and the General Cora 
zaitteo ol the Calcutta Municipal Corporation, no 
slit is maintainable to have t|ie plans approved 
or {or damages 11 the Chairman and General 
Com oittee hav» actod honestly *nl within their 
authority, their decision cannot bo reviewed by 
any Court If the plans have been rejected mol® 
fide the only remedy is by an application under 
«. 45 of the bpecISo Relief Act, lor an ord r to 
compel the Chairman and tbo General Committee 
to bur the matter in the manner provid'd b> 
law Dan* r Era »by Corporal on {ISOS} I K 
B 110 anlhajLv CM.- y Rural Council (IS07), 
15C J’J fa'to*»L London and Sorth \V~eetera 
Ba lur-ij v tf rut m iut'r Corporation, (150/), / Ch 
ISO. referrwl to. Prosai* Ciiunoes D* * Oje 
taxation or Calcutta (1913) 

•jL L. R. 49 Cato. 838 


MUNICIPAL COUNCIL. 


- -.'.I adverse possession, 

against — \<jf«re of Adverts possession — ltight to a 
pial — P ed over a drain — Sight of Municipality to 
street drains etc — Mature of the right— Sight of 
Goaemrn'nt — Adverse possession against Government 
— Length of possession — Pial, an encroachment or 
obstruction to drain, street, etc — Sight of munici- 
pality to remove encroachment, even when right to 
site of pia 1 barred — A 0 injunction against i/uxf 
cipal Council — Against right to remove obstruction 
~The Madras District Municipoliliss Act {IV Of 
1SS1) — Indian Limitation Act (XV of 7S77) An, 
ltd 4 — Amending Act {XI of 1000 ) — Declaration 
A person can acquire a title (o the site of a pial 
over a drain in a street vested in a municipality 
by adverse posse«sion against the municipality for 
the prescriptive period which nos 12 years before 
the art 14b A of the Indian Limitation Act (XV 
of 1877) was passed in 1900 under Act XI of 1900 
rhe right of a Municipal Council to the street and 
the drams is not a mere right ol casement but it 
a special right of property in the site previously 
unknown to law but created by statute Although 
it is not open to the municipality to give up the 
rights of the poblio by any act of their own, that 
would no. affect the capacity of a person in adverse 
possession to acquire rights which would affect the 
public The question whether possession has been 
adverse or not does depend upon the needs or 
requirements of tho owner but on tho character of 
the occupation of the person in possession Fuel 
tive or unimportant act of possession would not be 
sufficiently effective to make tho possession ad 
verso Even it the Municipal Coiraryl had bo 
right to the possession of the space above the ‘ 
drain but only a right of ustr for the discharge 
of its functions with respect to the drams, still 
the plaintiff as tho person in possession of the 
pial would have a right to ft against all but the 
true owner which was the Government tn this 
cass but as Against tho Government the plaintiff 
had not established a title as ho hod not been 
in adverse possession lor sixty years. Although 
the plaintiff bad acquired a title to the si la of 
the pial by adverse possession as against the 
Municipal Council the right of the latter to the 
drain under tho pial had not been affected, and 
the Council was entitlod to remove the pial aa 
an encroachment or obstruction under a 168 of 
tho Madras District Manieipabtuie Act The 
prayer of tho plaintiff for an injunction against 
tho Municipal Connell could not therefore lo 
granted, nor could tho prayer for declaration 
of title be granted, as it waa only incidental to 
tho eubatantial relief asked for, namely, an mjuuc 
tion which was refused St near am Ay gar r 
The Municipal Council of Madura, l U P fS 
Mad. 635, followed Solis v Vestry of it Ceoryt 
the Martyr, SoulkioarL, 14 Ch, D 7SS at PP- 793 

and lit Munieipol loencil of Sydney a lieurff, 

(1333) J C 4S7, and J t Aland ItaAsooy r M right, 
11991 ) 1 tn. 731 referred to Rasaweswaxa 
awAWt t Tus H*’ Last Muxicival Council 
(1912) 1 LF. 39 Mad. 6 

MU*UCX?\L COUT.CILLOKS, 

- — — — - elect in ol — 

j s Bombay Cm? SlrvjcirAL Act 
(III or 18SS A* AST ended Ur Somur 
Act 5 or |fx») ts 33 and 34 

L L. K. 34 Boat 659 
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MUNICIPAL COURTS 

.... .... jurisdiction ol — 

See Cjtu. Pbocsdcts Cod* (Act V or 
1908), a. 80 t l. K. 28 Mad. 635 

MUNICIPAL ELECTION. 

Set ISonisT Municipal Act. I8SS, 

33 . 33. 34. 1. L. K. 34 Cora e59 

Srt Mcsicifiuty I L. R. 34 AU 6U 
Set Usnzn Pboysvcbs Mcwifautks 
Act (1 of 1900). » 1*1 

1. L. R. 35 AU 450 
Set Ujttfd Pwnixcw Mtr«iOT*un** 
Act (U or 1916). sa. 10 to 20 

I. L B 41 AU. 646 

, faF*B*ly ol— 

Set Right OF Sett 

1. L. B. 36 Mad. 120 

' «. i roles lor regulation ol — 

Set Utrrro Proves cm MmclMunn 
Aot (I OF 1900) 8 187 

1 l K. 55 All. 578 
J. . . . , ■ ■ .. . - Bengal Sfttieipal 

Jet (III of USD tt 6, IS 103 and MS—- Voter, 
qualification of— Illegal fecy of Income tar and pay 
ment of J/nmnpol rule eject of — ' Outer meat 
tag of — Property nojured by falter vilA cosiritirjio* 
from tat. A person whose Inoorae is below tbe 
triable minimum, but who subnuts to l ho levy 
ol the tax doe* not thereby acquire tbs statutory 
qualification contemplated by 8- 15 of tho Bengal 
Municipal Act Similarly a person who it not 
legally liable to pay Municipal rate but pay* at. 
* doe* not become entitled to become a voter by 
the more tact of such payment, unless it ia proved 
to have been matin bv him as a person legally 
liable to aatufv the Municipal demand. An 
"owner” for the purposes of tho Municipal Act 
includes not only an ownrr in the actual oceopa 
tlon of the ho! ling but also an ownor entitled to 
' Irom the occupier or otbersneo It 


MUNICIPAL ELECTION — could. 

IT, tr, A and 9—Brtertion of time by Chairman, 
porptr of, for pinny stirA notice— A jecifie Kelt tf 
Aet (/ of IS 77), * IS, nii-c (cj-j/amfaww* 
Under tr 8 and 9 of Seh I\ of Ike Calcutta JIun • 
eipal Act, 1899, written notice of all claims, objec- 
tions. and applications referred to therein most 
bo given to tho Chairman on or before the let 
January immediately preceding each genera! elec- 
tion. and the Chairman has no power to eitend 
the time beyond such date fcoeh notice* must 


tho terms of tho Act, even though tho {secretary 
resides in tbs same building as (ho Corporation 
has its office unions it can bo shown that the 
Chairman had authorised the private residence of 
the Secretary to bo used as a place where auch 
notices could be lodged. The omission of a 
statutory officer to perform his public duties a* 
lo aetilement of the election roll in tho manner 
proud -d by the Act is a forbearance to do some- 
thing that is not consonant to right and justice 
within the meaning of a 45 of tho Specific Relief 
Act. 1877 and therefore if the Chairman has 
not performed bis statutory duties the Court 
will issue an order in tho form of a tnandamne 
I a Ms matter of R. C Stv (1912) 

I L. R. 39 Calc 693 

3. Bopiesnntatlon of associations 

tor voting power — Calcutta Afimie.wH Act 
(Beng III of IS39), tr 37, 3! and Set IV, 
rr 9 and 10 — "day one indmdutl person * mean- 
iap of— Specific Belief Act (I of 187 7). s <J— 
Practice— Appeal, right of In r 9 ol Sell IV 
of tho Calcutta Municipal Act of 1899 tho ei- 
pression "any on* mairidual person” is con- 
trolled by the expression “association of indivi- 
duals Immediately preceding and the selection 
for the representstlon of the acyersl associations- 
indicated in the rnlo is limiledto the IrdiTiduals 
composing the associations A rule was obtained 
by a candidate for election as Commissioner^ a 
Chairman i ' 
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MUNICIPAL ELECTION — could 
Election Roll for tho waril for -which ho was a 
candidate Tho Chairman of tho Corporation 
hamg heard tho objections, refusod to expunge 
those names from the Election Roll field, that 
the High Court had jurisdiction under a 45 of 
the Specific Relief Act to interfere in this matter 
Irt re Ami Ih C Sen, I L R 39 Cole. 951, and In 
re Someth Chandra Sen, 16 C W A . ITS, followed 
Held, also, that lo mako a person, who occupied 
certain promises, and who was entitled to tho 
owner’* vote in respect thereof, entitled to a vote 
as occupied in respect of tho same promises, ho 
must cither pay rent to tho owner or bo liablo 
to pay rent field, also, that voters must give 
written notice of their claims whether they sign 
tho notioe or not, to tho Chairman of the Corpora 
tion under the provisions of r 8 (i) of Bch IV of 
the Calcutta Municipal Act prior to 1st January 
immediately preceding each general election It 
sms upon the persons objecting to the sotes to 
prove that tho voters had not compil'd with the 
provisions of the Act or tho rules Held, also, 
that the only persons to whom r 3 of Sch IV of 
tho Calcutta Municipal Act applied were persons 
who were actually liable for tho rates in respect 
of the an months specified therein. Held, also, 
that persons occupying flats or portions of houses 
used as flats which were not separately assessed 
as such m the records of tho Corporation, were 
not associations of individuals within the meaning 
oha 37 of Calcutta Municipal Act Held, also, 
that the word “ occupier " in • 37 (2) (i) {«) snd 
in s. 37 (2) (») (e) of the Calcutta Municipal Act 
meant an occupier in the ordinary senso and not 
as defined in • 3 (J'M of that Act, snd the only 
person who fell within s 37 (2) (t) <c) was a person 
who occupied a building separately numbered 
and valunl lor assessment In re Scbeidra 
CBAypnA Ono.SE (19)8) 1 L. R IS Calc 850 

5 .... .... Calcutta Hun ice 

pat Act, t 59 Sch 5, r 2—SpecificR clie/ Act (I 
Of 1877), se IS, 60— Public officer, failure of, to 
exercise a discretion — nomination paper — Dracnp 
lion of the candidate — Rai Bahadur, \f sufficient 
description — Delay »n presenting the petition, effect 
of — Infruetuoue order whether ought to be passed. 
The appellant sent in his nommstion paper on 
the 4th March, 1918, in which he was described 
as Rai Bahadur and it was also stated that he 
was Voter No 679 On the IGth March a list 
of nominated candidates was published. On the 
ISth March judgment was dolivered by the Appeal 
Court In the election case of Narendra Nath Hitter 
On tho afternoon of the same day tho applicant 
(respondent in this case) applied to the Chairman 
id Ac Onj7>n«J.uiD to Tig eat the mnnunAtinn j>a,r>er 
of tho appellant on tho ground that tho nonnna 
tlon paper did not contain the description of the 
appellant The Chairman declined to entertain tho 
application on the ground that It was too late 
■On the morniDg of the 19th March a petition was 
presented by the applicant before Chaudhuri, J , 
and a rale was issued on tho appellant returnable 
at 4 r m on the game day to show cause why his 
narno should not ho expunged from the list of 
nominated candidates and tho rule was made 
absolute In pursuance of this the appellant’s 
name was taken out of the list On the 20th, 
which was tho day fixed for election* tho respond 
ent being tho only nominated candidate was 
elected commissioner This appeal was filed on 
the 20th March and came on for hearing on the 


MUNICIPAL ELECTION— conW 
21st after the election had taken place Held, 
that an order overruling tho decision of Chan- 
dhurf ,J., would bo Inlmctvoue , loc tho appellant’* 
name had been expunged from the list of nominated 
candidates, the election hod taken withont the 
inclusion of tho appellant s name in the list of 
candidates and the Appeal Court had in this 
appeal no power to set that right, snd so tho 
appeal must bo dismissed Tho Court’s order 
ought to have been limited to a direction to the 
Chairman of the Corporation to exercise his juris- 
diction and to hear and determine the application 
which bad been roado to hint end which be had 
refused to entertain on tho ground that it was 
too late Tho Court will, in all coses, regard its 
exercise of the extraordinary jurisdiction as dis 
cretional, and subject to considerations of tho 
importance of the particular ea so or of tho pnn 
ciplo involved in it of delay on tho part of the 
applicant, and of his merits with respect to the 
enso in which the interference of the Court is 
sought Should other special cutises appear for, 
or against, tho Courts intervention, due weight 
is to bo given to them, regard being always had 
to the principles already enumerated Mam T.»r. 
Nahak r Mowdao Ra»aman (1918) 

l22 C. W. N 951 

6 nomination paper 

— Description of candidate — Approvers — Calcutta 
Municipal Act ( Beng III of 1899) Sch V, r 2 
(a) (<f>— Practice— Affidavits— Curl Procedure Code 
< Act V of 1908), 0 XX/, r 27— Specific Relief 
Act (/ of 1877), e 45 A candidate lor election as 
Municipal Commissioner sent to the Chairman 
by way of his nomination paper, three nomina 
tion forms gummed together tinder cover of and 
attached to a letter by a clip The letter con- 
tained a description of the candidate The Bret 
form contained tho name of tho candidate and 
hia number on the electoral roll, as also the names 
of his proposer, his seconder and eighteen approvers 
one of whom was the seconder and another the 
name of a firm The second and third forma 
contained some names of approvers, but did not 
contain the names of. the candidates, hia proposer 
or seconder Held, that the four documents conld 
not bo taken together os one nomination paper, 
and that the nomination was invalid A nomina- 
tion paper should be self contained and complete 
The hrst form did not contain a description o{ the 
candidato and reference could not bo made to the 
covering letter for the purpose Out of the list 
of approvers on tho first form, tho names of tho 
firm and of the person who was also the seconder 
should be excluded, and the deficiency could not 
♦a made up 6y reference to tfie second and ffiird 
forms which were not eompleto by themselves 
owing to the absence therefrom of the names of 
tho candidate, hi* proposer and seconder Cer 
tain affidavits prepared for, but not used at the 
hearing before the Const of first instance, on objec- 
tion, held to be inadmissible on appeal NaBEv- 
dba Nath Mitteb t Radka Cwajlav Pal (1918) 

I. L T <3 Calc 119 
7, . Preparation, reu- 

tion and publication of list of voters — &Uction Poll 
finality of—homination paper — Sitting Commis 
sioner as candidate for election — Objection to rival 
candidate’s nomination — Qualifications of voters— 
Application to declare rumination paper m opera- 
tic* — Power of High Court to interfere — Calcutta 
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MUNICIPAL LAW— ton W 
Ktthcrt Lai (restraint, {191 1) S A A os 4 $8 end 
838 cf 1S03 (unrcp.), and Samol Jimnin t Jleli v 
Chatman, llotcroh Mt. met polity, {1309) B A 
No 2134 of 1907 (uni-ep) dissented from The 
Municipality way however, have control over 
inch a pathway, if the public hue a nglt to go 
over it, as provided for m a 31 of the Bengal 
Municipal Act The difference between roads 
■vested in the Municipality and other roads is 
that in tbo former ease the Municipality is res 
possible lot lighting watering lowering and clear 
mg the road*, and m the other case, the Munici 
polity has only the power of crntrpl to promt 
the road from becoming a nuisance, or the rights 
of the public from being interfered with Chair 
wah, Howrah JlrrMcrpALny r H aridas Datta 
(1015) . I IE 43 Calc 1'0 

MUNICIPAL OFTEN CD 

Sea United Paovricis Municipalities 
Act (II or 1910) s 307 

I L. R 40 All 663 

— - - prosecution for — 

See United Pbovssces Municipalities 
Act <U of 1016) s* 183 186 

X L R S9 All 482 

MUNICIPAL OFFICER 

dismissal of— 

See District Mckicdtal Act (Bom 111 
Ol 1001) es 2 4C aad 167 

n K 39 Bom 600 

MUNICIPAL RULE3 

Bet General Clauses Act (I or I SI CM) 

8. 23 I L R 34 All 381 

MUNICIPAL TAXES 

Bee Mobtoiox I I K S3 Mad 18 
MUNICIPALITY 

See Bombay, Bexoal, Calcutta and 
Madras MuRieirAL Acts 
See Municipal Board 
See Municipal CoMKtssxoi rus 
Nee Municipal Election 
See CaniiHAL Procedure Code (Act V 
oy 1898) s 193 

I. LR 37 Bom 365 
See rustic Dkaet 

I L R 41 Calc eS9 
See Railways Act (IX or 1890 as 
AMENDED BY ACT IX OV 1896), 8 7 

II. RU Bom 291 

• -- adverse possession against — 

See 'Madras District McncrcirAUTCES 
Act (IV or 18S4) s 163 

I l R.38 Mad 456 

— - — sale bjr — 

See It mot or Suit 

II R 33 Mad 373 

Election— Praeti e e— 

Petition ago net elected member on ground of per 


MUNICIPALITY' — could 

eonat on of totere— /imitation— Freeh instances of 
pereonalion atUnced to It pleaded after trpiry of 
hmt for filing petition An elector on the roll of 
a int nicipality filed a petition under tl o roles 
framed m that behalf by tbo Local Government 
against o successful candidate in a municipal 
election alleging various instances of peiscnation 
of voter* for which tbo opposite party waa stated 
to bo legally responsiHe The petition u«» filed 
within the time limited by low Held, thrt it 
competent lo the Court Id which such petition 
was presented to allow the petition to fco 
amended by the add tion of fresh instances of 
personation Nawab Khar t Mci ammad Zanix 
(1012) . I L R 34 AH 649 

1 i — ■■ Aseeeimert, principle of 

— * Circumstances meaning of — Onu» of proving 
taint of circumstance* and properly f — Bengal 
Municipal Act (Deny 111 of 1SS4) n S5 116 
—Evidence Act U of 1872) i 106 The word 
* circumstances in a 85 of the Bengal Municipal 
Act u equivalent to meant Assessment accord 
ing to that section, must bo made according to 
the means and property with n tho municipality 
The burden of proving the value of the circum 
stances and property within the municipality ” 
la on tho municipality Cliaifiiion of the Gindih 
Municipality r Sr tab Choidra Mozumdar 1 L 
S 35 Calc. 859 referred to Deb Nar/lv Derr 

V CnAttMAJf, BARUIPOFX MUNICIPALITY (1913) 

1 J. II 41 Calc 168 

- Roads vihich teat «a— Under s 30 

of the Dengs) Municipal Ait private footfUfcs do 
not rest m the Mum iplit) Chairman Howrah 
Municipality r HariuasDitta 

U R 43 Calc 130 

— - rortiea — Bengal Muni 

cipal Act {Bang III of 1884) aa 6 (3) 29 
103 — Holding splitting cf—Valootioi — isseattrent 
Where in a suit the claim is directed against the 
Municipality as such and no damages arc claimed 
agamat the chairman and vice-diairmsn and 
other officers of tho Municipality for any wrong 
done bv them poisonally the only proper defend 
ant in tho suit is the chairman of the Momoi 
pality m whose name only the Municipal ty can 
properly be sued and the addition of (he vice 
chairman and other officers of tho Municipality 
as parties defendants to the suit is not in order 
Tho splitting hf a holding held under one title 
and surrounded by one set of boundaries into 
two separate holdings and separate valuation and 
assessment thereof, in not justified under the 
Bengal Municipal Act Where after the general 
quinquennial assessment of such a holding lands 
included m the premises became for the Brat 
time liable to the imposition of rate* and. taxes t 
Held that the Municipality could not revise the 
valuation and assessment of the holding under 
a. 108 of the Bengal Municipal Act : Held, fur 
tber, that in the circumstances of the case tho 
plaintiff was liable to taxation in respect of tho 
portion of the premises which was found by the 
Civil Court to fall within thr municipal limits 
and that the fact that subscqiently thereto the 
remaining portion of the premises became liable 
to taxation by reason of tb« extension of the 
municipal limits made no difference as regards 
tho babilty of the plaintiff Tars pad a Match 
dab t Svrtsn Chasdba Stuns (1919) 

ILK 46 C&lc 784 
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MUTATION PROCEEDINGS. 

&« 1 ALS2 EYIDESCE 

I. L. K. 23 Calc. 56S 

MUTAWALLI 

Bee Crm PaociDtrsE Code (1908). 

a 02 . 1. L. S. 37 AH. S3 

See Mahossedaw Law— Mctawallt 
See Mahomed at Law— Wake 
St* Wake 

appointment el— 

See Mahomsdam Law — Wake 

L L. E. 43 Calc 13 
See Mahomedan Law— Endowment 

I L E 47 Calc SCO 
■ appointment o! a minor as— 

See txecnov . I L E. 40 Mad. 841 
— lease by— 

' Sf Mahomedan Law— Wake 

I L E. 47 Calc. 692 

i alt by lor possession— 

See Mahomedas Law— Fvdowmeyt 

I LB 47 Calc. 858 
— — — — ■ mortgage executed by- 

See Maiiomedax Law — E ndowment 

L L R. 37 Calc 179 
- suit lor the office of- 


- nature, object and (nstom ol— 


MUTT. 

Set IIitdo Law— Evoowmeyt 
See Mtmr 

appointment ot successor— 

Set Issue . . £5 C. W. N 145 

1 ...I ... Head o/ a mult 

vhether trustee or life tenant of mutt properties It 
cannot be predicated ol the besd of a mutt, as 
such, thst he holds the mutt properties as a life 
tenant or trustee ,Tbe question roost be deter 
mined In each ease upon the conditions on which 
they see re given or which may be inferred from the 
long established usago and custom of the fnstltu 


n tJM Tirlbumnii l L. R 27 Mad 433, referred 
to Kailasam I'm -a i v Natahaja Tilahhikaw 
( 1909) . . . . I. L E 33 Mad. 285 

2 ... i ■ ■ - — — Improper altcna' 

Iron of mutt properties by the lei*! of tie mutt — 
Saif by <fi*eip7*j tinder O /, r S Civil procedure 
Calc (Act I of IMS) to set aiute tie alienation 
oaif for possession to 6* pic** to fls head of tie 
mult for the time Sony, trlelher maintainable — , 
Umttatfm— limitation Aet (fX of IMS), Arts ISO, 
131. and Ilf, a] fjieeilihtif of. Tiro diselplea of a 
mutt hare snficient ‘fntemt * within 0 I. r B, 
of tiro Gvil Procedure Ode to maintain a rtprt- 
aenUtivw suit not only for a declaration ol tiro 
InraTidit* ol an Improper alienation of tiro matt 
pri pectiCs by the 1 esd of the mutt, but also for 
a decree directing possession to Iro given to the 
brad of the moll lor lb* time beirg It U lm- 
material whether the bead ef the mutt be a trustee 
eir cnlr a bfe-lerront. lie an t bring ej« fir 
posroosuwt. the a-iule of lleLcit alien Act 

applicable ■■ — 


Inc 


■* 170. tut Art. 131 or 144, »rwnl" 

a the brad cf the mult Is a trustee or enly 
• Irian! j ar-1 the light to *u* for pw r « 


MUTT — eonld 

ston arises from the date of the alienation or when 
possession begins to be adverse Possession 
which is adverse to the institution is penally 
adverse to the plaintiffs who sue on its behalf. 
Chtdambaeatatha Tjtasibieaw r 3 Jaila8IYA 
Mcdauar (1917) . I. L. R. 41 Mad 124 

3 _ Least n perpetuity 

of rnutt properties, rahdifj of— Right cf svtctssor* 
to dispute, whether raid or voidable— Confirmation 
by immediate sueeessor- right o) lit latter s svcces. 
tor to repudiate the same — Suit to set aside, ifneees- 

...J-I, J<| III -I im S'U IIS 

1 ft — \alure of the estate of a matalt.ipeil/ii {head 
of a mutt), if an absolute estate or estate for 
Local Boards .Act ( I of 1SSI). ss C3.CS and 73— 
The Madras Revenue Recovery Act {It of IBBi), ss 
32 and 12 — Soh for arrears of road cue— A© notice 
t> mamdar but to t man t— Sale irregular, not Vith- 
ovl pmidielion — Suit to set aside sale— Limitation 

Aet (XV of mi). Art 12— Revenue iVcorrry Atl 
(/I of 1SCI). s 59 Tlie head of a mutt m&dosn 
alienation by way of a lease In per^tmty in 1ST, 
of some landa which had been granted m u>am 
for the support of the mult, and died in lsjo [ 
his immediate successor in the office received the 
rent reserved by the old lease from the Icixeo a 
transferees from 1893 and treated 
under the old lease as tho tenants until b'* death 
m 1906 , tho latter a successor In office brought the 
present suit id 1908 to set aside the lease and re- 
cover possession of the fnam lands from the de 
fendsntl who were sub lcssces or 
the original lessee ami from the fifth ^ defendant 
who was a purchaser in a revenue ssle of W 
Of the mam landa wrlxicL were »°l'^ 
for arrears of road cess due under ‘be Local I Mrds 
Act (V of 1884) .Held, that the wit «a not barred 

-T* KTSTJlar 
tfdsayfsaitiisWfSs 

rbwS “• .vz » iSiiiifi" tf'i”' 1 

tss , i^wity»r 1 -s5'5: 

by a Hindu widow In ”cr*. olherro 
voidable by hrr successors. The »««*$»< 
matathipsthi cannot vshLte a r **° 
deeeasnr ao a. to bind h>. -^l w 'hVh he b'l ” 
the lease only for the period Jo " n * ^u lron 

the office or avoid it / r 7s 

. Oomeami v biynma Charon 

Calc. ICC 3, hareoya ? '* Tirtta- 

Rio, to. S3 Mad. L J.J'O. *, „ 

sveimi v Tidyamlhi / ^ Vui* 

Mad 433. and Kailanm I list 's r* ^ 

»«««. it. 8 S3 V** 6 *. l^XXurseryt In 
of the mutt property <* lt |r. Iirolae suljort 
special bat the .1 . 

^5° eVt^roststhirwihi 1 1£ 

•irsiki -u 

s^«a-aw3;iSS.7Jrt 

is Mb the It net o* pJPcer* soli aotre <f !>• «>*« 
Ucii wittest givlrj u*tlec tf tb* rre«<e«Ipt* 
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NAIKtNS. 

Adopt crc—Aioplitn of 

daughter by a Nmhn — Adoption tnto/id — R ill — 
Construction — Gift to the adopted daughter at persona 
designates One /Sandra, a nothin (a professional 
prostitute), adopted her near relative Hiia as her 
daughter She next made a will whereby abc 
bequeathed the bulk of her property to Una In 
the will, Hira was referred to at sorno places by 
her name and as others aa ‘‘adopted daughter” 
On Sundra 3 death. Hira claimed Bt-ndra a property 
as her adopted daughter and also as persona 
designates under Sundra’* mil Held, that Hira 
could not succeed as an adopted daughter, beeauee 
btmdra being a naiitn, could not validly adopt 
a daughter to herself Mathura Amins v Eau 
Aatim, 1 L R 4 Rem. 545, followed T <riu 
v hlahaUuga, 1 L R 11 Mad 393, dissented from 
Held, further, on construction of the mil that 
Hits was entitled to succeed as persona its gvata 
under Sundra’s will, for Hira was not to take the 
property aa being the adopted daughter tot she 
was the adopted daughter and was to take the 

{ roperty bceau*e she was 0 e special object of 
undro « bounty Hnu Aatkis t Padha Raisin 
(11*1?) I l. R 37 Bom. 116 

NARVA TENURE 

mortgage 0 !— 

Ace Bntaotiei axd harvanABi Act 
(Bom V of 1862) 8 3 

I. L. R 35 Bom 42 


NATIVE INDIAN SUBJECT OF HIS MAJESTY. 
Set CsmiBAL PaociDt r* Cons (Act \ 
OR 1808) s 188 

I L E 11 Bom 687 


NATiyE STATE. 

Set Ljmitatjok Act (IX or 1CC8) fen 
I, Aitr 182, cl. » <fi) avd 16) 

I. L. R. 42 Bom. 420 


NATTU KOTTA I CBETtTES. 

bee Ldutati >1 Arm, 1008 Ern 1 Arts 
«>. 1 1 1 L R. 43 Mad. 629 

Srt PRESlDXSCT Towns INSOLVENCY AtT" 
lCO-i, s 115 1 . L. R. 43 Mad 747 

NATURAL SON. 

Set Hindu Law— Stwimian 
- a l J JR -A’ dint' JW 

NAVIGABLE RIVER. 

See I busby I L R. 42 Calc 489 
— dry land* formed throogh recession 
—whether can be assessed for revenue. 

See Public Navioabie Rivxb 

21 C. W. N. 639 

.. _■ test for determining whether a 

river la a public Navigable River. 

S‘t PiviE ] zrs 24 C W. K 809 
'll!* law cl the 
Madras Presidency *» to Itu err asd Pi ream* 
certainly d Per* from Ike Engl rh Jaw asd it It 
ante possible list it recop nisi « »<me jrepn«Uty 
rights on the part of go T cmrinit in the watir 


NAVIGABLE RIVER — eontf 

test tor determining whether a 

river is & pat lie Navigable River — could 
flowing in rivers and stream « Fpasad Row t~ 
Tee StasitAr.Y or State for Iema 

I L. R. 40 Med 886 

« Fennel?* Map 0 / in 

land tangatia — Zcteirdcrf, tloivt (/, vhtther j ro 
prutors under Moghul Ft le — Ceeetcn of Butduan T 
ifidnaporr ard Chittagong, effect of, on zemindar’s 
rig! U — Fifth Fejcit of Select Committee of lionet 
of Comment — Musccorat ard Aavlar Zemirdar’s 
chartered rights — .Permanent Settlement, whether 
bed of rutr Damodar included in — Bengal Prgula 
hen XIX of 1S16, s 9 — Fishery ezclumu right of, 
presumption from — Bengal dilution and Dilution 
Regulation XI of JSZ5—Chvn, jir-inetplc of resump 
him of — Public domain gain ' {torn — Middle 
thread pmrcijle of, as to right to bed of ruer — - 
Pules os to constriction of bovrdaries—Rtitnve, 
tchetltr Ooiirnment entitled to assess on ehurs 
fonniig ic thin tie Bvrdtcan rmuntfan — Rater 
duties — Bout bn dobnet — At the date of the Per 
manent Sittlement of Bengal (1791) the Titer 
Damodar was not a navigable river 1 e , one 
in shirk louts coni d ply tlrwpbcut the year 
Rcnnclls Map of in'and navigation appearing in 
hi* At 'a-, which was published by ou thorn v of 
the Last India Company, does not require to he 
proved Prior to 1760 AD tl e zcniindan or 
cbalda of Turdwan was settled with tl e Maharaja s 
ancestors rot by parganas lutasawfaole T boy 
were not mere riveiue agent* of the Ruling 
Power for the principal umindara of Her pal 
had cfearJv n t tie to (heir estates Older the 
treatt of 1"C0 Burdwan, Midnapore and Cbitta 
gong were ceded to the Fart India Company 
subject to the rights of (fa zemindars which 
were exjrcaa’y reserved ly the Sanad executed 
to givr effect to the treaty and accepted ly the 
East fnil * Comj any The farming out Of th« 
revenue* of Bunluen 1} jullic auctien for three 
years in 1702, did not jut an end to tha rights 
of tho Jfnharaja s predeceffors for "a scrupulous 
regard seems to have been paid to the then Mahn 
rajas chartered rights of hluscoorat and Aaniar, 
etc ’ At tho (mo of the Permanent Fcttfement 
the bed of the River Damodar in *0 far as it 
flowed through tl 0 ehaVla or uniindan of Bard 
wan formed a part of tl 0 estate permanently 
ectt'fd with the Jlahaiaja'spridcetssor Regu a- 
tion AIX of 181 C, ■ 9, provides enk for coirpen 
ration hung ra d not fer a rcdueticn of the land 
revennr Alt r cugh an exc’irive ripl « rf fishery 
doe* not of itw-U pvass the right to the soil >n the 
■Mi' iTvviv «tfii’ a- A ir cthr .tv try- vo'-C gram' 
are unknown or uncertain, it >s a matter of import 
ancr that the plaintiff h*s a several rtflt of fslery 
fn thu mer, the led of wfieh he clam* l Oder 
the Bengal Alluvion and Ihluvion lirpul; 
of 1825 eKurj in non csv* 
of tic pern tnentl} «lfi 
resumed for, be fore there 

nnt of Covernrint tuir»e iueie nwi to » 
‘gain’ from tic hullic ilrrram.SienUrp if State 

v rohomidai mesa 1 urn, / L. P IT Cafe ISO, 
and Prosed Rrie v Secretary of Stale for India, 
IBS tO Mai. JV rrlcrrrd In J V tbeermmwi 
law of the country the right to (to nod of a river 
when flowing w IL‘n tie e»t*te» of diFertrt pro* 
pneters h »* ppitl to lh» rp»n»5 owner* up to the 
ruddle thltsd ft c cctuihe pslio y Cirrfi 
Ch >dcr (herdry Z Ray Sit ard A of At urn 


■» fonrifR part 
ensn cannot lo 
n be a further asses* 
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NAVIGABLE RIVER— wadi 

. test for determining whether * 

nTM is a jnblic Navigab’a River— contui 
Tagore v Jaio Lai HuBick, 6C I R 97, referred 
*o Where property fa bounded hy a road or 
r iret, tha boundary, eten if given as the road or 
*iver, la tha middlo of the rood or n»er as the 
easo may bo. Commissioners fot Land Tax for 
the Ctty of London v Cenlral London Raiftouy 
Company (19131 J C 361 and Attorney General 
for Britith Columbia v attorney General for 
Canada, I0U) 4 C 153. referred to The 
as« lament of the Government revenue on the 
npanan mouiaba of the Eurdwan remindari 
was Imposed not only in the mouzahs but alao 
On the adjoining half of the bod of the river, and 
Government is not entitled to assess further 
revanuo on eAur* forming therein Secretary 
or Statk ro« Iwou i Buoy Ciiivn Mahatae 
(1018) I LB 46 Calc 330 

24 C W S. 872 

NAZARANA 


NEGL1GEN CE — ton Id 
— ■■■ ■- ■ Caislng death— 

See Feral Code, s. 304 

I. L. R. 42 AIL 272 

Indemnity sgainil — 

See CoJtnot Carrier. 

I L.B 33 Calc. 28 

liability e! lambardar lor — 

See Aon* Tz surer Act (II or 1001), 
as 164, 160 I. L. E, 40 All. 248 

ol agent, damages lor — 

S-e Transfer or PaorrsrY Act (IV or 
1832), e. 0 (e) I L. E. 33 Mad. 138 


of Government Servant — 

o « 1 out L L. R. 39 Mad 351 

ol municipality — 

See Bom ay Ibsiqatios Act. 1879 

L L. R S3 Bom. 118 
See Tort I. I* R. 41 Mad. 533 


:e Mortoaox , I L. R. 35 Bom 371 


NECESSITY FOR ALIENATION 

See Hixdu Law — Auxvatios 
S ee Ifisotr Law— T ioaL sretss 


See Bayrzr aid Customer, 

I LB 36 Bom. 455 
See Combat District Mcsicital Act 
(Bom III or 1901) as 50 64 

I LR 36 Bom. 492 
See Carrier*. I L. R. 49 Clio. 718 
I L. R 41 Calc 80 
I l It 17 Clio 1027 

Sea Contributory Reoltorrcx, 

I LB !7 Bom. 575 
Sea Gas Comfaat 14 C W. N. 158 
See IfORs* . 1# C W. N 918 

Sea Mobto ao«. I. L. B. 43 Calc. 1052 
See Fevad Cod* (Act TLV at 19C0)— 


o! aerrants ol Poblic Works Depart- 
ment — 

Set Tort I L. E. 39 Had. 351 

Railway accident— Hallway Com- 
pany— Breath of elahitory dvty—1 njitry to patten- 
gere t nth arm outride carriage window— Centev 
butory negl genet— Contrartual obligations Tte 
faet that the door on a moving train i* own u «n 
deuce, lint not eoncloaive proof, of negl genco on 
the part of the Railway Company Where there 
la a statutory obi gation, any breach of it which 
causes an accident is conclusive against the do. 
fendant apart from special proof of nog! pence 
But the breach roust in itaelf bo tbo causo of the 
accident, and the rule doca not extend no far a« to 
excludo the dcfenco of conlnbutoiy negligence 
In view of tho contractual relationi between 
the parties, a Railway Company la not 1 able fot 
in)unea caused to any part of * passenger which la 
outaidn the carriage in which he n travelling, pro- 
vided that inch injnnca could not have been re- 
coiled bad the passenger remained inaldo the car 
nage The application of tbo rule that, where 
there Is negligence on both aidce the negligence of 
the perron who bad the last chance « averting 
accident la the elhcient cease thereof, must bo res- 
tricted to cases where the danger wan apparent 
to both or at least one of the partite before the 
accident actually happened DcLURiur San Ridas 
r 0 L P. Railway Co. (1999) 

LL.R 31 Bom. 427 


LX* R. S3 Bom. 269 


— Passenger catena; tor arWe In motion — Contri 
belory aegt genet. T brought an action against the 
Tramway Company claiming damage# for injuric* 
•ustalned by him by reason of the Company's 
nogllavoce. T alleged that while al templing to 
board a station* tv tramcar tho ear waa suddenly 
started at a Signal given by the ©txuluctor ami ihs 
footboard tilted an 1 slipped si irsraya from be- 
neath 7"a foot. In consequence of which T lot 
hla balanoe. was thrown to the ground and bia 



DIGEST OF CASES. 


( 3060 ) 


NEGLIGENCE— eoifcf 

tight fool was injured Held. dismissing the suit 
that the footboa-d was not loose and that 2”a 
fall was due to his attempting to enter a cat wLilo 
in motion and was not due to a*i> fault or defect 
in the duty of the board per Curiam — \\ hether 
there « a bye law or there is not a by e law to that 
effect, tho fact remains that if a peassengcr choo«ca 
to attempt to enter or leoie a moving car, he does 
so at his own risk. It is not what a prudent or a 
reasonable man Bbou.d ot would do, and if he does 
it and sustains injury while in tha act of so doing, 
it would be an accident or a misfortune for which 
the defendant Company would in no way be tiaU* 
Txunjji Jahsetji r Boyjray Electiric Sormr 
a ' to Tramways CourAvs. Lid (1911) 

I. L. R. 35 Bom. 478 


— — Driving motor-cat at excessive ipeed 

—Injury to bare licenser being driren in car — 
— Liability of car-enmtr — Quantum of damage! 
The defendant was driving a party of relatives and 
friends (including tho plaintiff) in his motorcar 
from Deolali to Igarj-un The road at one point 
tamed somewhat abruptly to tha left and crossed 
the lines of tho Great Indian renm«ula Railway by 
means of a level crossing , after Che In cl crossing 
the road tamed abruptly to the right The 
defendant, who was driving his car at an excessive 
speed, drove over the crossing at the time that a 
train was there due Thoagh it get over the 
crossing safely the ear failed to take the abrupt 
turning to the right and juturing an embankment 
rushed into a poddy field below The occupants 
of the ear, with tho exception of the defendant, 
were thrown out with much violence and the 
plaintiff received such grave injuries as would ren 
der him a onpplo for the test of his life The 
plaintiff toed to recover damages caused to him by 
the defen lant’s negligence Held, that putting tho 
skill and caution exigible from the defendant at 
tho very lowest, he was grossly and culpably 
negligent, lhat he was liable in damages to the 
plaintiff, and that in aasriwirg damages the same 
principle* should bo applied whelhir the person 
who hod incurred the liabibty was a private 
individual or a wealthy company Soearji 
Hormcsjt r Jamsdedji Mibwayji ( 1914) 

I. L. R. 38 Bom. 652 


— Public Authority, breach ot Nata- 
tory doty by, CAOxtae Injury— trim came cf 
action Truer — Bengal Local Self Goemment .let 
{III of 1J4J). u SO and ltC— Bengal ilrmeifal 
Ad UII of ISSI), li 23 ued 363— Ihkar oni Otmm 
General Clatitr 4c t of HI 17, s I (2)— tint ogamH 
Putnet I card or JTrniei policy — f imitation XRo 
worth '‘Anything liras nnd«*r th<* Act ” In s. 14# 
of the Rental Local Self Government Act, 18M5, 
an l in * 3d3 of th» Bengal Municipal Act. 1891 
include omissions. V here ptrMmuj injnriea are 
caused by A rreyligrot act or ©nrnthJn of d«fmd»nt 
a fresh «»n*e of anion does not %n»e whenever 
the suffered become* 4Cjrxr»t»d without 

any fresh set or om.ii* on in the Jart rf tin* «» 
f ndant In *ueh a e**« ihc p!a!) tiff b cot tied 
toeomprmatinn not only (Or »be damage aelcaliy 
visltla at the time wlen lb* sat v instituted, 
or at ll"e (in* of tbs trial, 1 si also for rah «*>•*• 
quMi'lal dan age a* may rrasottally Is* exported 
to arise in lie future /com tie weoreUil act or 
(minion fomfldrM of Pit it a not f<r darape* 
for th« wrongful act or enUilen fcn te»n dtt>Jr I 
or bat Uttrir Uimi, xt fresh eases of tt'ifln 


NEGLIGENCE— covcW. 

accrues to the plaintiff on the development of tho 
consequential damag* b 140 of the Bengal 
Local Self Government Act, docs not include & 
suit against a District Board as a bodv corporate, 
as distinct from a suit against the members of such 
Board, and, therefore a suit against a District 
Board may bo instituted more than three months 
after tho cause of action arises But a suit against 
a Municipality must be 1 rought within the period 
of limitation prescribed m s 303 of the Btngal 
Municipal Act 1834 Allay Mathewsoy v 
Chairman or the District Board or Makbuck 
5 Pat. L. J. 359 

■■ Railway Company —Derailment of 

from — Lemma} of rail — Omi of proof — Pise barge 

of on ha The resjiondent was injured bv reason of 
a train ot the appellants in which he was a pas. 
senger leaving tho line and being wrecked, and he 
sued !be appellant* for damage* tor ne^hgrnca 
The immediate cause of the accident was tho 
removal of a rail, which the appellants pleaded 
had been effected, malicious!) by some person for 
whom they were not rvsponsihle Held, that tho 
onus of proof that the respondents injuries w ere 
not due to the appellants' negligence was nnojj 
the appellants, hut that upon the cvulrn-r tnev 
had dirfbarged that onus Judgment of the 
lligh Court (Saymmoy ( J , dissenting) reversed 
Fast Iyduy Railway Company r Kirkwood 
(1919) I, L R 43 Otic 757 


NEGOTIABLE INSTRUMENT. 

Set Bill* or FiciiAXor 
See IIcHDl 

St* NCTOTUSLK IVSTRCMIYT* 


Act 


(X\M or 1881) 

See Not* or hash 14 C. W. N. 414 

See I'aOWBSOKY VOTE 

See (miaam r. L. R. 46 Calc. 831, 843 

Party to toil on— limitation Act.* 

22 — Amendment by oddiny forty Conned relate Ice A 
to date anterior to apjJientioa to add fatly A suit 
on a negutiab'e instrument «nu»t be instituted in 
tho name of tl o )«T»on who <n tha face of the 
Instrument la entitbd thereto or by a holdir tie 
riving title from him Where the »u t is instituted 
in tho name of a wrong* person, the Ccurt has 
power nnler 0 ) r lit (1), to amend t) © plaint 
by bnngirg the prop, r party as plaintiff fcuch 
person cannot h<* brought on the record i« from I he 
day t l e suit was >n»*itulid Tint amendment 
sullsrUls )*d. At tlirjtwt. In tie jlsir In which 
the application to be added as plenum *s> made 
and it such apj heat ion was made after the ftglt to 
sue was lasted ly limitation, rah am»c 'm»n* 
thoi.lt otto altownt. )a »n(t» cf this lied. A 
niulsln It hfic'iwlid tuulrr O I. f 10 (I), D«>l 
lei correo*rd l-e'cve Ite ) (U t»t «B Jeffsl cf tfca 
Kill expiree feelamma r Cl / L. P, 

•0 ytai 167, referred ti* STMXAiVA J»*R t 
\am*tYSTW* Ivin IWfJ) 

I. L. B. S3 rat. 115 
— - — — if jgiy i c tfABtlmfil ly r neutered 
deed ct rJt — rf mt.si /«. t;. if, 
lO-~Tr-!*efte ef I re fitly Art (/ 1 (/ lift). 


' 373—Jj ide tn si kirk tram 
r pile-* Aitv««c« jit it n;:\ 

dealt to prat* deed */ fit to It del 

3Tb*n tbs letdr- ef a l.cvnre »c 


s f;~Cr*f ci 
I'lctiliMty ti 
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D-iw of m (tartly— friability of enloru' 
11(12 , {{} tint * bill of flxebsnge which h not 
expressed to he payable on deraxnd, at sight or on 
prescnlm-nt, Is at iniquity on tho third day alter 
the day on'which it n expressc! to bo payable, 
and (uj that a Anndi dcawn in tho customary form, 
that is. expressed to bo payable after to many 
days, docs not rojuico to bs presented (or accept 
anc# In order to render liable thereon tho payees, 
who had endorsed it In favour of a third party 
Gavin Pusan r lltiu Dan (1910) 

I. U Ii 39 AU. 86 

» 3 . 28 . 27 . ! 




Set ItmiDX, atirr o 


I, L. S. 46 Calc. 663 

— — «■ ' ' — Agent, meaning of~ 

llunit or promissory note drawn or ns fe by a 
frui/rs Of <■ chanty — Personal liability of trustee — 
Liability of clarify property and other members of 
Me family — Signature of trustee iriM nlasmn of ■ 
chanty prefixed, tffttl of — Liability of non execu 
tank A person drawing a hutidi or bill of exchange 
or malting a promissory nolo as trustee of a temple 
or of a chanty la personally liable on such bill or 
note, Rule of Engliah Taw as to bills drawn or 
notes made by cimrch wardens, overseers and 
others who describe themselves in thrlr official 
capacities, applied. English and Ind an cates 
renewed ‘Agent* referred to in ss. 27 and 29 
Of the Indian Negotiable Instruments Act, means 
the agent of a person capable of contracting 
within the meaninfj of » 20, and when the agent i a 
not liable, the principle is A person drawings 
bill or making a note as trustee of a temple or 
charity is not acting on behalf of such a principal 
and cannot claim the benefit of * 21 When the 
agent of a Chettl firm is executing a negotiable 
instrument prefixes the firm’s yilassm. that is a 
■well nnderstood indication that he is acting only 
as an agont and has been bo recognized by tho 
Courts, but when a man signs as trustee pro- 
fixing tho charity vilasam, there is on the face of 
the document no clear indication that he contracts 
for any one else but himself I’alaviam’a Chst- 
tias o, Shan muoam CnXTTIAR (1918) 

L L. R. 41 Had. 815 
- §. 27 — Prom usury note executed under 
the authority of a mar liman but not marled by him, 
ValoUty "Of— Contract Act {IX of 1872). a 228, 
applicability of Tho law of Agency as ststed In 
a 228 of the Indian Contract Act is applicable to 
Negotiable Instruments and a promissory note 
exeonted by a person under the anthority of a 
marksman is valid though tho marksman has not 
affixed his mark thereto IUtAYYA v Scbbatta 
( 1917) . . . . I. L. R. 40 Had 1171 

g. 28— Prom msory vote by agent, vith 

out any indication of execution as agent— Personal 
liability of executant Unless an execitaot of « 
promissory note clearly indicates therein either 
by an addition to his signature or otherwise, that 

he executes it as agent of another or that be docs 

not intend thereby to incur personal xeaponsi 

bibtv, he is liable personally on the promissory 
note according to * 28 of the Negotiable Xnstru 
ments Act Merely describing oneself in the note 
as, the holder of a power of attorney from another 
does not show that the power included a power to 


NEGOTIABLE INSTRUMENTS (ACT XXVI OF 
18Sl)-ro M. 

1. 23 — eonf f 

sign promissory notes or that tbo note was signed 
in pursuance of tho power Applicability of 
English Law on tho subject const Ir-reil KovxTt 
NaICKEH e (iOTALA ATT AH (1913) 

I. L. R. 33 Had, 482 

23, Co- 

Are Promissory Not* n\ Qcardus or 
Minor X. L. R 39 Had 915 

— si. 39, 47, 69, 74, 64 -Iluncu, pay- 
able tabcaier—burily — Con tract uf suretyship only 
beluttn surely an I creditor — Right of eurcty against 
principal debtor— Indian Con rod Act (/X of 1872), 
■is 12b. 140, HI, 145, C9 and 70— Right of toller, 
not being holler in due course — Delivery oj hundi 
payable to bearer, effect of — Holder, mglt of A 
person who becomes a surety without the con 
lurronco thereto of the principal debtor, gets as 
against the latter, only the rights given by as. 
HO and HI of the Indian Contract Act (IX of 
1872) and not those giyen by a 145 Such a 
person cannot invoke in his favour the aid of as. 
69 and 70 of the Act Hodgson v Shaw. 3 Jlfy 
JC 183, referred to A person obtaining by 
payment, after dishonour by tho drawee, delivery 
of a negotiable instrument payalle to bearer, 
acgulree the rights of a holder thereof and can, 
under s 69 of the Negotiable Instruments Act 
(NAVI of 1881) recover from the drawer, the 
amount due thereon, on proof of presentment 
and notice of dishonour as required by ss 74, 30 
and 04 of the Act Cajapathy Kietna Chandra 
Deo v Srinivasa Charlu, Appeal No 26 of 1909, 
referred to .Nanai Ram v Hehm Lai, 1 L R 
1 All. 457, distinguished Mothc Raman «■ 
Cbpiva VxiuYAU (1616) 1. lu B. SO Mad. 065 

U. 32, 43- 

See Abuithatiov I, L. B. 2 I*h. 335 
See Dill or Excitanaz 

I L. It. 41 Bom. 566 

1. 43- 

Sec C I F Contracts 

I. L. K 42 Bom 473 

9 47- 

See s 30 . I. L R 89 Mad 965 

S. 48 —Promissory note, mating oicr 

of, loithout endorsement, if constitutes valid transfer 
of gift — Chose in action, transfer of — Negotiable 
Instrument! Act, scope of — Transfer of Property Act 
(II of 1SS2), ss 123, 130, 137 The- defendant 
executed a promissory note m favour of one N who 
handed over this note without any endorsement 
to an idol through its pagan, and having done so 
died The plaintiff the shebait of tho Idol there 
upon sued the pet tioner for the amount due on 
the note Held, that although a promissory note 
to order may be transferred otherwise than by 
endorsement and delivery as contemplated by 
s 48 of the Negotiable Instruments Act, there was 
no legal transfer of the promissory note to tho 
plaintiff or tho Deity whom the plaintiff retire- 
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NEGOTIABLE INSTRUMENTS (ACT XXVI OF NEGOTIABLE INSTRUMENTS (ACT XXVI OF 
IBS!)-- confl 1881) — W"W 


It may be generally true that a valid duo date the 


■0 (a) 87, £3 and 93 — conU 
i rut i wag dishonoured by the Com 
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NEGOTIABLE INSTRUMENTS {ACT XXYI OF 
1881)— 

5 80 — could 

of 12 per cent per anna in. a. 80 of the Negotiable 
Instruments Act (XXVI of 1 ESI ) was no bar to the 
interest being decreed at that rate Lac hmi 
Oil** n Jbawau t Hzmzkdba Pros ad Ghosh 
(1914) . . 18 C. W. N. 1260 


NEGOTIABLE INSTRUMENTS (ACT XXVI OF 
1881 } — concid 
8 118 — cor, Id. 

Is the moat vital question between the parties, 
it Is the duty of the Court in Second appeal to 
rectify a mistake made by the lower Appellate 
Court in this respect Matbo Ram v Naiisu- 
Mu- . . . . UE.l Lab. 429 


f. 87- 

See a 76 . . UB.1 Lah. 231 

Set Used . EEC. 28 Mad. 748 

88 83. 83 — • 

See a 76 . . UE.1 Lab. 261 

94- 

See 8 30 . LLB.39 Mad. 86 5 

— — - — *. 88— Want ol notice ol dishonou* 
— IFAelAer damage caused by reason of etieA 
want o{ notice — Burden of jvoo/ In a suit by 
intermediate endorsers of a hundi against earlier 
endorsers, the court found that the hundi had not 
been presented for payment within a reasonable 
time and that notice of dishonour was not given 
Held, that It lay upon the plaintiffs to prove that 
the defendants could not suffer damage by reason 
of want of notice of dishonour , not upon the 
defendants to prove that they bad suffered da 
mages. Moll Lal,y Mots Lot 1. L B, 6 All 78, 
followed. Madho Ram v Duboa Pkasad 

L E E. S3 All. 4 

S. 118- 

See Paoiassosr Norr 

L L. R 47 Calc 861 

— Shah Jog hundi — 

consideration — Onus prof/andi — Second appeal — 
Where lower appellate Court hat placed -onus on 
the wrong party The respondent A’ hi drew 
upon himself two Shah Jog hundu in favour of 
the appellant hi E , one on 6th November 
1914, payable after 31 days, and the other on 
9th November 19J4, payable after 61 days. 
On 15th December 1014, N hi brought an 
action for cancellation of the hundu on the 
ground that they were without consideration. 
A week later hi If brought a counter action 
claiming principal and interest on the earlier 
hujidi, the period for payment on the second 
hundi had not then expired Both actions were 
tried together and the first Court held that the 
onus of want of Consideration was on A if , the 
drawer, and that he had failed to discharge this 
onus On appeal the Additional District Judge 
placing apparently the onus of proving considers 
tion on if B » the drawee, held that he had proved 
consideration on the second hundi hot not on the 
first hi B then pre«ente<f a second appeal to 
this Court UeW, that the hundi in dupnte is 
what is called Shah Jog hundi, * e , a bill payable 
to a Shah or banker, which is similar to some 
extent to a cheque creased generally which fa 
payable only to, or through some banker, and 
that such a hand, satisfies the requirements of a 
negotiable Instrument. Held, also, that under 
a. 118 of the Negotiable Instruments Act there is a 
statutory presumption in favour of the passing 
of consideration, and that the rm*4 of proving 
want of consideration was therefore upon the 
drawer Held further, that In eaaes of thia cha 
rooter in which the question of allocation of cnui 


135 — 

Nee Bats or Eschakqe 

I. E B. 48 Calc. 684 

NEPAL. 

11 — whether a “ Foreign State ” — 

See ExTKADmo’i Wabbakt 

I. E R. 12 Calc. 783 

NEW CASE. 

Nee Pbocehcbe L E B 48 Calc. 652 
Bee Remahd . I. E R. 42 Calc. 8S8 

NEW CHANNEL 

See Fishibt . L. R. 41 L A. 221 
NEW TRIAL 

Nee Evidence J, E R, 47 Calc. 671 
See ParjiDSHCT Small Caobh Codbt 
I. E IN 88 Calc. 425 
Nee ParsnizNCT Small Caus* Co cuts 
Act (XV or 1882), 8 38 

1G C. W. N. 85 

application for— 

Nee pBtstDino'r Small Cause Courts 

Act (XV or 1882). as 0. 38 

I. E E. 28 Mad. 823 

— , Presidency Small Cavil 

Courts Act, 1882, 18S5, il 9 , 38— A’oliee return- 
able before Full Bench — Practice in the Small 
Came Court of Calcutta — High Court, power of, 
to frame rules — Matters cf procedure and practice — 
Calcutta Small Came Court Bulei 92 93, 94 and 91 
By a notification dated the 9th Jnly 1919 and 
published in the Calcutta Caeelle ol the 16th July 
1919, Part I, page 1128, the following rule framed 
by the High Court under e 9 of the Presidency 
Small Cause Court* Act 1882 1895 Wi* added to 
rule 92 of the Rules of r»sctice of the Court of 
Small Causes of Calcutta t " Provided that the 
Court may, if in it* opinion no sufficient pounds 
are shown for the application, dismiss it without 
directing service on the party against vtliem the 
application is made 1 field, that the addition 
tor 92 was not wftra tvre*. but that the rule d d not 
contemplate the exercise by one Judge of the 
Small Cause Court of the power* conferred on the 
Court by a 38 of the Presidency Small Caere* 
Courts Act. 1882, 1895 Madurai Fitloy T J 
i/viht* C telly I L. P 38 Mei 828. referred 
to. Rast CnsspBA SAoosrnrLL r Amabcmasd 
I f USA tm a a a. In re (1920) « 

E E R- 47 Cilc. 763 

NEWSPAPER. 

Nee FosrzrrcBB I. E R. 47 Calc. 320 


L E R. 39 Mad. 1085 
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newspaper comhebt. 

~~ nJ?* r Maet KOM "* I »ifliaatJo3 

Set or Corar 

... 15 0. W. N, 771 

SUMBlIrm *'* 


NIJ CHAS. 

Obissa Tbtj 


... 15 0. W. N, 771 

reWUPAPEE COHEESPONDEKI, 

— -statement of— 

» “L to “ • '■ L ” M,. ,,o 


Act, 1813 
3 Pat L J fJ 


— ‘ ** 14 «• 37 (Me. 760 
TO OFFEffppjj 


— — -*fc 2, 3— 

Set p *'’TOto Pa* sa 

*. 3- *• L R. 3S Calc. 202 


LMl 

NOMWATION PAPER. 

See McsrcifAL Electiov. 

UB IS Cile. 133 

nibandha 

See Hitdo Law— I lEgEDiTAar PRewi* 
L L. R. 30 Bom. Si 


i- u r. bs Bom. Vi 

Act - J877.Scn II if*. 
*31. 03 . L L. R 34 Bom. 813 


OSmom) Act. °19 0 i ®pl C W TT !r< ^ment*, to 

ff feC XJ ‘Sis* m,k,n s °* - 

A h8 P“rpoi« of prloVna “ tm .* Pf"’ o«d 
«*«P»PW to be fo-f°tJ b T>. a2 th# 
to th » wholo of tho ^he ,eot, oo 

?? jlJ b > m»d» uolor it lim tf{ , tn ' 1 order 

»>oai of tho prB)1 ''® tBd «“'/ *o such por. 

Acl—InctienM to 2^“'’ C/ “•‘dee 

O r nM »'V o/ i,r Ul 

pinM—Cbnftracj^ ol .."****••& , to particular 

t,, ° of , th® Intention or ko»ui ar/l f I<: - Th « qne* 
“y 'Ir^ermlno to ,ndl ^ 

?’thVi ( { a ' ltem5nt ‘•&S*1!S W thB N — 

the Intention of the wrT t«. « . no 4 0 '»tion 

Pu’tlLr° ‘ “* li*bSt/STfa r D ?L5" b,,,h * r 
ptrtleaUr pcrion. Th» ,n >P“t«d to any 

uV, I 1 *"” 1 ««T P»S bnt°?. r6 .' ,adBr '* no ‘ 
;?‘ d •Ji.Srt th* 0 „ reitnotlro 

■»*p»?A* # K 225 Mrlist* 0,11 p““5«4?2 

** JW v»v»; ” V; 


Set Tbakspeb 
55 (8) (6), 1 


Pnorrr.rr Act, tJ. 
L. R. 34 Bom. 887 


NIhak sapar mehal. 

.7 

and Ucn„,J 1 "ttpetn— Right o/ltt 
njAl— Cui M ,, 1 .?/° " ,et Seaaonable aertin ». 
°d le/eros “/ ■"?“« fld nr/sMi: 

Ph.«l, omtndm!^,, 1 ' •PP’^m .» /ndiu- 

J*/r« lY***"’ 1 rv« to rfy toff 

»• o monopoly Th« ' cr V^ 1 .H Atecriied in plain 
*»• lettlod ^>n tho ^ dlrl T|U »B® if*"? 1 ”* 
defendant at the p „ rrwleM “or5 in title of (be 

Settlement the vT nt ip C ' l ' emerlt ,,nd *' 
Mid and other ▼ilWe, tt Vf * 5a * wr 3/eAof m tie 
ooUect mtrou* earth fromil’ f n ? xc)u » l ' , « right to 

wub a new to oitnetT, h *,/* n<la,n those v.UegM 

Gorwnmont on thiti'? t .^ rrfro “> wM 

•or The plaintiff ureed ti/H" 18 * pM'lece* 
jV.mn* Sayar Jttfial IStltlid'k * h * Cr * nt Ct ,ht 
■•nd eomprued ^ JKgg “> «"‘er on the 
eierci.e therein fn a toaM^t?* * «n.lndaH and 
Tested Id her oqde?t£^* b ‘° the nihil 

•it. a recent purchaser the defend 

SSSSAlf A ? *ra"t?a 
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HDIAK SAYAR MEHAL— contd 

to the defendant as tha outlet of the village and 

that tha ground ha made and left as commodious 
to tha defendant as It was before Plaintiff whoso 
claim of exctisivo tight to work saltpetre was 
erroneously des'wibed in the plaint as a monopoly, 
was allowed m Second Appeal to amend her plaint 
and formulate her claim in happier and more 
precise language. As the plaint m its original 
form occasioned the prolongation of the suit the 
plaintiff, though successful, was ordered to pay 
costa throughout Golap Cxucjd » Jasxl Koab 
<18131 . . . I. L. R 41 Calc. 2S8 

1 ' 17 C. W. N. 1195 

NOABAD. 

See Lasd Acqtnsmov Acrr, 1891 

18 C W. N, 531 

■ Khas 31 that — Taint, 

a tenure — 3 Jon permanent taluk — Sale for arreart of 
revenue — Purchaser'! title — Eatg Act VII of 1SSS, 

, 12 — Cause of action A Noabad taluk is a tenure, 
the land being khas roehal land of Government 
Where it was found that the tenure in question was 
not a permanent tenure, tho purchaser thereof 
at sale under Act XI of 1859 acquired it in the same 
estate In which it was held at tho time of the last 
settlement as provided by e 12 of Bengal Act VII 
of ISOS Gavoidas Seal v The Secbetaby or 
State »ob India (1916) 20 C. W. N. 636 


Whether a permanently 

bu edited taluj A Noabad tahiq may or may not 
be a permanently settled talug Asbbav Au r 
Kaham Axj (1818) 22 C. W. N. 1025 

oaha l lands, settle 

neni of— Rajhi of Covernmenl in respect of inch 
lands Sem'le, Government stands In the same 
position as an ordinary teraindar in respect ox 
Aoabad lands which it baa a right to settle with 
whomsoever it likes Nana Ahauad Chowducby 
t Beceetaby or State . 20 C. W. R. 913 

NOLLE PROSEQUI. 

S*e Criminal Procedure Code a 437 
10 C. W. R. 883 
See Jurisdiction or Criminal Cocnr— 
I. L. R 40 Calc. 71 


NOMINATION OF JUNIOR OR f 

Set Babbister I. L K. 44 Calc 741 

NON-AGRICULTURAL LARD. 

See Record or Rights 

I. L. R. 46 Calc. 441 

RON-AGRICULTURAL TENANCY. 

— — . Util that non agH 

cultural tenancies created by the Dowls before the 
Transfer of Property Act are not heritable or 
transferable Mahomed Aye-jcodis Mr* r 
Frodyot Kumar Taoobe 25 C W. N. 13 

RON-APPEALABLE CASE. 

See Summary Trial. 


non-appearance. 


"l. R. 43 Calc 280 

Plain tiffS on -appear 


once ot one of the plaintiffs, effect of— Civil 1 r 
dure Code (Act T of I90h), O IX. tr S, JO. 


NON-APPEARANCE— contd 
Reading together n 8 and 10 of 0. IX, Civil Pro. 
cedure Code, it seems that r 9 provides lor the 
case where a single plaintiff or all tho plaintiffs, 
if there are more than one, do not appear and r 10 
provides for a case when there are more plaintiffs 
than one and one or more of them appear and 
others do not appear Inasmtono mortgage bond 
for sale where one of the two plaintiffs did not 
appear in person in spite ol Court's order nor 
showed cause but the Court proceeded with the 
trial of the suit and decreed tho claim in favour 
of both tto plaintiffs Held, that there was 
nothing illegal in the decree Kulendba Kisbobe 
Roy t> Rai Ejshobi Shaha (1920) 

I. L. R. 48 Calc. 67 

N0N-C0MP0UNDABLE OFFENCE. 

■ ■ Conveyance executed in 

consideration of complainant icithdramng prosecu- 
tion Suit to set aside same after prosecution 
withdrawn if lies Kindesjuri Prasad v Leek- 
baji Sahu (1916) 20 C. W. N. 760 

NON-CONFESSIONAL STATEMENTS. 

Set Misdirection I. L. R. 45 Calc. 557 


NON-FEUDATORY ZAMINDARS OF CEN- 
TRAL PROVINCES. 


Set Act or State 

I. L R 39 Calc. 615 

NON-JOINDER. 

Set Civil Pbocidyre Code, a Oh, O I , 
RR 9 and 13 


Stt Mobtoaoe 1 L. R. 35 All. 247 
See JIortqaoe St it 25 C W. N 694 
See Teams I L. R S3 AIL 272 
See Riqbt or Hay 25 C W. N. 249 


ol causes ol action — 


Set Civil Procedure Code (1008), 
O II, t 2 I L. R 41 AIL 683 
ot parties — 

Sre Civil Pbocedtjue Code 1908, O 
XXXIV, n 1 I L. R. 35 All 484 


Suit for rent — Htire of 

Me ongs ial tenant not in possession of the holding, 
if necessary parties W here, after the death of the 
original tenant a suit was brought against some of 
bis men who were in possession of tho holding 
anil against whom a previous decree was obtained 
lor arrears of rent accrued due during tie period 
of latter's occupation i Held, that the nut was 
not defective by reason of the non joinder of tha 
other heir* Meaaaji Manual e Jooxxdba Nath 
De (1020) . . . 1. L R 18 Calc. 618 


NON-JUDICIAL STAMP. 

See Siawt Act (II or 1899) e. 62 

14 C. W. R 1101 
NON-OCCUPANCY HOLDING. 

See Nos occmwi I’.AIYAT 


—————— Ron occupancy taiyots 

holding rate of, in execution of money decree— 
JJoiyal s right to tint question of ncu transfer 
aid ty A non occupancy raiyati hold rg was sold 
In execution of a money device whereupon the 
judgment-debtors objected tn the grourd ef sen 
2 Gg 
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■NON-OCCUPANCY RIOHT-coatJ. 
leading of b chapter of no Act mar be u»ed to 
extend the meaning of a. section which follow* it. 
Javkj Srran r MituxiTU JAOAWXATn D*s 

S Fat. U1 

NON-PERFORMANCE OF WORK. 

See BinaiSTea I. L. R. 44 Calc. "41 

If ON-RIP ARTAFf OWNER. 

■ — right of. to the flow o! river water— 
Set Easemevts Act (V or 1SS2), as 2(e) 
aid 17 (e) . I.U R. 42 Bom. 2$ 8 

NON-TRANSFEP.ABLE HOLDING. 

Set Lavdlobd axd Tcuht 

I. Ik E. 43 Calc. 878 
Set Occcfaxcy noLarco 1 

1. — Quest ion of ( rant 

ferahihtj if emu between vendor ami vendee and 
between' vendee and co-shartr landlords Plaintiff* 
who had purchased certain share* in an alleged 
non transferablo holding partly la execution of a 
motlgago ileorco against one tenant and the re*t 
by private alienation from another, having aoed for 
partition, the ions of ono of the former opposed 
the auit on tho ground that they bad been recog 
nised as tenants of the whole holding by «om© of 
iho co sharer landlords, whilst the plaintiffs at«o 
were laand to have obtained recognition from 
aomo of the eo sharer landlord* Tho District 
Judge giro the plaintiffs a decree for an interest 
proportionate to that of the co sharer landlords 
who had recognlsod them Held, that no question 
•of transferability of the holding arose in the case 
an I the plaintiffs In this suit were entitled to get 
■all the Interest they purchased from their vendor* 
Rajab Au v Diwa Nath So aha (1916) 

19 a W. N. 1305 

2. — — . — Mortgage of — 

Purchase of bolting by cn-sharer landlord is execu- 
tion of decree foe An share of rent — Money-decree — 
Question of trniu/srabihfy, if arues In a amt to 
enforce bis mortgage by the mortgagee of an 
ooeupanoy holding against co sharer landlords, 
who since the date of the mortgage purchased the 
bolding In execution of » decree for their share 
•of the rent, tho question of transferability does not 
ariso CiiAXDt Pbasattso Sex v Goon Chaxdra 
Dsr (1015) . . . 29 C. W. N. 2307 

H, JVot! .trjxn^ler/rAlt 

mi jell bolding — Sale in execution of money decree — 
Purchaser allowed by eaiyal to tale a portion of the 
holding — Surrender by raiyal of whole holding— 
Saiyat continuing in occupation — Purchaser if may 
le ejected Where a purchaser (In execution of a 
money decree) of a non transferable rsiyati hold- 
ing being resisted by the raiyat, by arrangement 
with the latter, was given a portion of the hold- 
ing, the raiyat retaining the rest , and subse- 
quently the raiyat expressly surrendered tie whole 
holding to his landlord, though it appeared that 
even after inch surrender he went on occupying 
tho portion retained by him under the arrange- 
ment. That the surrender being obviously illu- 
sory, the original tenancy subsisted and protected 
the purchaser from ejectment by the landlord. 
JNobo Kissons Saha, e Dhahahjoy Saha (1916). 

20 C. W. N. 610 


NORTHERN INDIA CANAL AND DRAINAGE 
ACT (TUI OF 1873). 

— ts. 7, 70-P<n«I Code (Act XLV 

of 15 SO), t 41C— Cutting walls of canal— Mischief 
— Penal provisions of the Canal Act not exclusive 
oj the Indian Penal Code Held, (i) that e. 70 of 
the Northern India Canal and Drainage Act, 1873, 
does not bar tho prosecution of an accused person 
under any other law, for any offence punishable 
under the Canal Act ; (fi) that it Is an art of wilful 
mischief punishable under the Indian I’enal Code 
for any person to tnshe a breach in the wall of 
a canal Eurrnor v Bersi (1912) 

I. L. R. 34 AD. 210 

- t. 70- 

See Pxxae Cods (Act NLV ox !£C0), 
s 430 . . I. Ik R. 41 AU. 809 

- t 70 (4) — “ Authorised distribution ” 

- IPJfttrr <{ includes the internal distribution mode 
by a tillage cotamtin</y One P S mortgaged 14 
bighaa of his land to It S According to arrange- 
ment in the village every man was allowed to use 
tho water from the canal for a period of ono qtart 
(21 minutes) for every seven bighaa ofland B. S 
wanted to tale his turn hut P S prevented him. , 
Tho former thrn presented a complaint and P S 
was convicted by a magistrate of an offence under 

a 70(1) of the Canal and Drainage Act On ay peal 
the District Magistrate acquitted T $ holding that 
the distribution of water with which P S inter- 
fereil was not an " authorised distribution "within 
the meaning cl s 70 (1) of the Act The Govern- 
ment appealed to the High Court from the order of 
acquittal It was admitted that that Canal 
authorities distribute the water between tho differ- 
ent villages, hut that tho Internal distribution 
In any villago waa left to tho proprietary tody 
of that vtllapo and was accepted by the authorities. 
Hell, that tho internal distribution In the village 
waa not an "anfhonred distribution ” within 
the meaning of s 70 (4) of tho Canal and Drainage 
Act, as it bad never been formally approved or 
sanctioned by any Canal aathont), the latter 
having merely accepted the distribution made 
by the villagers Cbowv v Parhab Sikoh 

I. t. R. 1 Lab. 604 

NORTHERN INDIA FERRIES ACT (XVII 
OF 1878). 

1 . 23— Perry — Illegal Ml taitn by 

servants oj lessee — Lessee himself not responsible, 
mid, that the lessees of a ferry could not he held 
n-xjusaobM airAv c SS cl tie Xot Tievw 2adist 
Femes Act, 1878, for the taking of unauthorised 
tolls by their servants when they were not present 
andtooknopartintheextortloo Queen Empress 
y Tt/ab AU, J L. It 24 Bern. 425, distinguished. 
Extebor v Behabt Lal (1911) 

I. Ik R. 34 AU. 148 

NORTH-WESTERN PROVINCES AND 0UDH 
ACTS. 

See Otoh Acts. 

Ste Vxmto Provisoes Acts. 

1887— m— 

See Pcblio OAtiBttxo Act, 

1869—1— 

See Ocdb Estates Act. 
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1973— VIH— 

See Nobtbe bs It pu Ca^al aKtj Deais- 
AOt Act, S3X— 

Set North We«t*bv PsomCES akd 
Ordh Latd Rmsvs Act 

1876— xvn— 

See Qurni Lasd RetewO* Act 

- — 1876 — -xvm — 

See Ohdh Lavs Act 

— 1878— xvn— 

See Nortberv India Finns Act 
1881— XII— 

Set North Western Peotuces Rent 
1883 — XV — 

See North Westers Provinces akd 
Ohdh llmoiMLiriEs Act 
1899-HI— 

St* U*rm> Pbotjvces Court or Warm 


ltoi-n- 

See Aora Tetatct Act 

1801— Itt- 

See Uvited Provinces Land Revenue 
Act 

1003-1— 

Set Bcndzlkhixd EvccugtBED 
Estates Act 

1904—1— 

See General Ceaeses Ace 

101 0-I V— 

Set Usited Provinces Excise Act 

NORTH-WESTERN PROVINCES AND OTOH 
LAND REVENUE ACT (XIX OP 1673). 

IS. 148. 148, 167—" Proprietor 

J lorljaye by tnnafiieet — Salt of mahal for default 
to payment of aoremmeni JM-naii* — R.ghU of 


NORTH-WESTERN PROVINCES AND OTOH 
LAND REVENGE ACT (XXX OF 1878W™«- 

s. 194 (g ) — coiiU 

the North Western Provinces Land Revenue Act, 
1373, is not disqualified thereby. At nf »» 
After the passing of the United Province* Court 
of Wards Act, 1899, from making a will Mutt**' 
had Ismail Kkah v It amid a KhaITO. 

X L. R. 42 AO 509 

*. 205B — 

Set Ouoh Lasd Revenue Act (XYll or 
1870), ss 173, 171 

l. L. R. 38 AIL 271 

NORTH-WESTERN PROVINCES AND DOTH 
MUNICIPALITIES ACT (XV OF 1883) 

S. 10— UniJcd Pronncet MumcipoWus 

Act u of 1000), t 137 — J/untcipoJ Board— Elect** 
— Sait to eel aside election — Jurisdiction o/ Cml 
Court — 7 imitation Aet (IT of WS). Seh 1. Art 
120 Held, that an order of the Government 
directing that a particnlsr municipal election 
held in the year 1911 should be conducted accord- 
ing to certain rules passed in 1884, and not accord- 
Jngto tbe roles passed m pan matend in 1910. 
which superseded those of 1881, was ultra nru, 
and that inasmuch as tbe roles of 1884 did not 
apply and the election was not held under the 
rule* ol 1910 a suit would lie In a eivil Court to 
contest tho election, irrespective of *Dy thine con- 
tained in either set of rules, the period of Lout*- 
tion applicable to which wai that prescribed by 
Art. 120 of the first Schedule to the Indian Limi- 
tation Aet, 1903 Oar Cbaran Dae r Har Sorup, 
1 L R 31 A» 33), referred to P.aobtoaHDA* 
Prasad r Shxo Pbasad (1913) 

L L. R. 05 AIL 308 
.. — , — y 130 —Breach of rah made under 
el («) of t 130 — A oliee In order to render 4 
person liable to punishment fat breach of a rule 
made under el (e) of s. 130 of the Municipalities 
Act (Local 1 of 1900), by reason of the continuance 
of sale at exposure foe sale at certain specified 
article upon any premise* which wero at the time 
of the making of such rules used for such purpose, 
it la necessary that aix months notieo in writing 
ehould bar* l-ecn eerved upon him in tho manner 
provided bv law | and conviction In the absence 
of auch nniioo is bad in law Lwceboh p Gush- 
ka* (1010) . . I. L, R. 39 AIL 455 
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NDRTH-WESTEN PROVINCES RENT ACT 
(XII OP 1881)— contd 

ineffectual as against the mortgagee. Jatgopal 
A'araw Singh v Cmon flat, 8 All L. J. E 696, 
approved Brij Kumas Lai, t Sbeo Kumar 
lima (1915) . . I. L. E. 37 All. 444 

■ ■ - ■ ■■ ■ Sale oj tamindan — 

Ajreewetif to rehnquieh ex-proprietary right in efr 
landt — Void contract In 1899 one B. D , the 
widow of a Hmda who had died heavily in debt. 
Bold most of her husband’s property to his princi- 
pal creditor D. 8 By the terms of the sale deed 
the vendor agreed to Glo a relinquishment of her 
ex proprietary rights in tho sir lands and the 
vendee agreed to certify to the Civil Court full 
satisfaction of the claim under bis decree, ho 
thing, however, was done to carry oat this agree- 
ment until 1901, when D S executed a doca- 
ment in favour of It D , in which w as stated that 
tho parties had come to an agreement, that B 2>. 
was to file her relinquishment and in con- 
sideration thereof D S would file Ins certificate 
of satisfaction of hiB Civil Conrt decree, and further 
bound himself toyiavto U 1> a monthly allowance 
of Rs 5 tor the rest of her life, which was to be a 
charge on tbe property transferred by the sale 
deed of 1899 Held, on suit by E D to recover 
arrears of her maintenance allowance from the 
transferees of tho property which purported to 
have been charged with its payment, and from 
D 8 personally, that the arrangement between 
tho parties was merely a device to get round the 
provisions of the Rent Law, and that the sail 
would not lie J/od Chand v llraam vllah Khan, 

I L B 39 All 173, referred to Ratah Dir t 
DubOA SllAKXAB B.wrAi (1917) 

1 L. R. 39 AIL 615 

— — ■ ■ . ■ ■ ■ " Occupancy holding— 

Will — Attempt to dispose of occupancy holding 6 y 
will Held that tbe North Western Provinces 
Rent Act No XVIII of 1873, and tho succeeding 
Act No XII of 1881, rendered void the terms 
of any will in eviatenco on tho date on which 
they were passed. If those terms contravened 
the prohibition against transfer by will which 
was thereby enacted JfAHsuio ifisin v Dirgpal 
Pavde (1910) . , X. I* R. 41 AIL 358 

Occupancy tenant — 

Usufructuary mortgage of holding — Refinjuuftmsnt 
ly mortgagor fn favour of zanundar. Where a 
mortgage u ith possession of an occupancy holding 
had been ruado by the tenant before the coming 
Into force of the Agra Trnanoy Act, 1901 II ltd 
that the tenant mortgagor could not defeat tho 
rights of the mortgagees by surrendering the hold 
mg to the zamindar CimioDC r &iieo SIavoal 
bison (1916) . . I. L. R. 39 AIL 188 


. KOTE OF EVIDENCE- 
S’* Summary Teul 

I. L. R. 48 Calc. 280 


KOTE OF HAND. 

- — ■ — Where a hand note 

recited a loan end the liability of the uecutant 
to repay It, but tbera was no covenant that the 
re payment would be made to the plaintiff or to 
Li* order • Held, that it vr»s not a negotiable 
in'trumeut under the Negotiable Inrtrument* 
Act f *. 4 or*. 23 of the Negotiable Instruments 
Act would not therefore apply to such a bsnd- 
notc. Illustrations cannot control tbe plain 


NOTE OF HAND —contd 
meaning of the words of a statute Illustration 
(6) of » 4 of the Negotiable Imtmrcnts Act 
not relied on Saita Fbita GbcbaL t CoBlEDO 
MoHo>r Ray Cbowdsy (1909). 

14 C. W. N. 414 

NOTICE. 


Sts Ague west . I. L. R. 41 All. 417 
Set Aebtoatiok. 

I. L. R. 47 Calc. 29, 951 
Ett Assist os Snip 

L L. R. 42 Calc. 85 
See Bombay Cnv Mcticipal Act (1888), 
ss 379. 3 79A I. L. R. 58 Bern. 81 
See Bombay Coyet os Vases Act, 1£05, 
s 14 . . I. L. B. 44 Bom. 493 

Set Bombay Laud Revehce Coos, 1879, 
s 63 . . I. L. R. 45 Boro. S03 

See Civil Feccedube Code, 1008, s 80. 

I. L. R. 40 Bom. 541 
s 437 . . I. L. R. 40 All. 418 

O VII e 22 I. L. R. 43 AIL 411 
0 XXI, s 1C 1. L. R. 26 Bom. 68 
O XXI, * 89 X. L. B. 37 Bom. S87 
O XSX11I, b. 1 

I. L. R. 42 Bom. 155 
See Compare 1. L. R. 86 Bom. 664 


Sit Constbvctive Notice. 

See CpiatvAt Fbccedueb Code, f« 203 
437 . . I. L. R. 35 All. 78 

b 437 X. L. R. 40 AB. 416 

See Deeeav Aobkyltcbists, ReUes 
Act, 1879, b 10 

I. L. R. 45 Bom. 87 
See Ejectusrt I, L. R. 44 Calc. 272 


See HrsDi Shah Joo 

I. L. R. 39 Bom. 513 
Set Iksolvercy I. L. R. 42 Calc. 72 
Set Ivsotvisr I. L. R. 47 Calc. £54 
See Lard Acquisrnov Act (T op 1804), 
s 0 . . I. L. R. 29 AH. 631 

See LarrATiov Act (TX ot 1908) — 
s 28, Sea. I Art. 47 

X. It. R. 38 Mad. 433 


Sts Notice or Dtsuosocn 
See Notice to orrr 
Set Notice os butt 

See N W. F. arc Ocdb lfuRicirAtmt* 
Act (X os ISOOl.t. 132 

I. L. B. 58 AIL 455 
See reosECcnos L X> R. 87 Calc. 645 
See Rcrut. Dim am rs 1’rcoTrBY Act, 
ts 10, 31, L L. E. 45 Calc- 496 
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DIGEST OF CASES. 


( aoes j 


Sit lUitWATS Act (IT or 1800). r. 11 

J. U R. S3 AIL 844 
21 C. W. R. 751 


Tilnkltr, tuit against— 

Stt Corir or \Va»D1 Art (Don ). 100T 
te SI as» 3A X. L. R. 41 Eon. W5 
ttxtmgb Collector— 


L L. R. 39 Bom. 279 
Sit Sitiw . I. tk XL 43 Calc. 173 
Sit Rxtitob . I. L. R. 43 Calc. BCS 
Stt EtcimiT or Sr at» fob Inu 

X. L. E. 35 Bom. 362 
I. L. n . S3 Calc. 797 
Stt Srrcina React Act. 18*7. « 31 
28 C. W. N. 38 
See Taixsrrx or Faorrarr Act ea. 3. 41 
I. Ik XL 85 Com. 313 
a 10 . . UB.I0 Bom. 49! 

Sit Tacrra Act, *. 6. 

X. U R. 88 Bom. 398 
St* Emt-RuriT, 

I. Ik R. 33 C*lo. 21 
St* U«rr»D PaonrcH Mcrmriuni* 
Act (1 or 1900). *. 49 

1. Ik R. 33 All 810 
Stt IIxiuD P*onrcM Mtmctraums 
Act (U or 1916). a. 326 (4) 

1 1 S.<un. 182 
Stt Wait* Labdb L. R. 43 I. A. 303 
Stt WnmuTit, or «crt 

I. L. R. <1 Calc. 454 

coortractiT* — 

Stt Pbctcttaj. axd Aarvr 

X. U R. 44 Boo. 139 

St* RlOIXTBlTtOT. 

I. U R. 45 Bom. 170 


t* Mm I. I* R. 40 Mid. 177 

-dliobedlence oT — 

• Citt or_BoanAT SlmoiTAJ. Act 




ID AOIXT 


to co-sharers— 

Stt Pi* rumor I, L. R. 34 Bom- 687 
— orcertty cl— 


— — cl charge*, meeflitr lor— 

Stt Jim . . X. I* R. 40 Mil 177 

■ — .. o! chin, to pnllie officers— 

5« Caxtoxmixti Act (XIU or 1BS9). 
i. W . . . I. Ik 21 Bom- 583 

of oral nnrrgiste red sols— 

Sit Sal* . . 1. 1. R. 44 Bom- 888 

o! (*>• lor imn cl ro*d-cesf— 

Sit Mrrr, dxad or 

X. Ik B. 33 Mid. 358 
ProiecnlloB lor non-eomjUmee 


X. U R. 38 Alt 135. 227 

Pririleged Occupant— Resignation 

ol occupancr In Hroar al Khot— Adrerse 
posseadon against — 

Stt Rhoti Ssm-tuixT Act (Bo*. Act 
1 or I 860 ), »». 8 axn 10 

I. IkC. 45 Bom. 1001 

- Sale-dead la tha rti loro of snort* 


W«- 


Ste DreiHAt AoiicctrcBOTV Rftirr 

Art (A. VII or 1870). a 10Y 

L 1» R. 45 Bom. 87 

Sala br Brrenoa Coarti lot arreir* 

ot nuau — JndgmenWebtor flu pottos sale 
— Poith*««t’i *l»» ol want ol notica ot lodg- 
ment debtor’! title — 

Sit LnuTATior Act (IX or 1908), A*r 
UA- . . I. Ik R. 45 Bom. 45 


I. L. R. 44 Bom. 139 

ol order under Calcutta Police Act — 

See rsocitssiOT L Ik R. 40 Calc. 470 

official assignee ol nit against — 

See pBitaroixcT Towxa IxsolTOxct 
Act 1909, as. 38 axd 52 

L I. B. 44 Bom. 555 

Receiver, nut against — 

Stt Crro. Paaozcns* Coo*, s. 80 

I. Ik B. 44 Bom. 895 

Sendee ot— 


See Crvu. Piiocrocn* (on* 1909. O 
VII R 22 . 1 . Ik R. 43 AD 411 

State Raflwiy— Before nit against 

L Ik R. 4.4 Call. 18 

to roternment — 

St* Loss or Goods. 

I. L. R. 44 Clio. 18 
Sea XortCK (or atriT) 

Stt SzcBaraar or Stat*. 

To Purchaser tr Title deeds — 

See SrrcnTo Rsuir Art, a 31 

28 C, W. H. 88 
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NOTICE — conid 

— Temicatinff femes Bgreeneut o* 

school master — 


See School-hastek. 

I. L. K. 44 Calc. 817 

under Tnblio Demands Recoveries 

Act — 


1. 


See SrsviCE of Notice 

I. L. R. 45 Calc. 496 

whether amonnts to prosecution— 

Sea Malicious Peosecotios 

I. L. E. 87 Mad. 181 
- Secretary ol State— Suit against 


— S dice by two out of sixl j-three joint cm: rre 
of land— Sufficiency of notice — TFaiier — Estoppel — 
Objection taken at a late stage, »/ permuulU — 
Civil Procedure Code (Act V of 190S), t SO 
Under a. 80 ol the Code of Civil Procedure H is 
essential that the notice should state the names, 
descriptions and places of residence of all the 
plaintiffs Where a suit was brought by sixty 
three plaintiffs against the Secretary of State 
for India in Council and others, and the notice ol 
the suit contained the names, descriptions and 
places of residence ot two out of the sixty three 
plaintiffs Held, that such a notice was insuffi- 
cient and did not fulfil the requirements of the 
statute The Secretary of State for India v 
Pcrumal PxUai, I L. It 21 Mad. 279, and 
J/anuidra Chandra hand i v The Secretary of 
State for India, 5 C L J US, referred to It « 
Competent to the Secretary of State to waive the 
not ce, and he may be estopped by his conduct 
from pleading the want of notice at a lata stage 
of the ease Mamndra Chandra Hand* ▼ The 
Stentaryof Stale for India, 6 C L J US, referred 
to. It hero the written statement contained an 
object on as to the validity of the notice, but no 
objection was taken by the Secretary ol State at 
any stage ol the trial to Its omission and it was the 
second defendant who prayed, jost before the 
trial began, that an additional isauo might be 
raised on this question s Held that it was not 
competent to the second defendant to raise this 
question Bhola Aath Ear v SccncriEr or 
State toe I id! a (ISIS) 

J. L. R 40 Calc 503 


2. Search In the Reentry office — 

— failure to ditcover at — Misdirection a) to evidence 
— Second appeal — Finding of fact — Error of law — 
Where the question was whether a purchaser for 
valuable consideration had notice, at the date of 
his purchase, of a registered instrument, dated the 
2oth Bhadra, 1300, whon it was found that he, 
before the purchase, had caused a search to be 
male by his agent of the books in the Registry 
Office extending to the year 1300 in which the 
document w»s entered, and the agent had stated 
that he did not find the document in the book , 
and whereupon these facts the District Judge 
htl 1 that he bad no notioe of the reentered instrn 
ment : Jleld. that there was a presumption of 
notice of the contents of the book and it could 
not bo rebut ted by the mere statement that 
though a search was made it waa unsuccessful 
II 'll, farther, that although the question at issue 
was in essence a question of fact, yet the District 
judge having misdirected himself In regard to 
the most important part of the evidence bearing 
upon the question and having approached the 
consideration of that evidence from a wrong 


NOTICE — contd 

standpoint, had committed an error of law, 
BusMl r BuiheU, I Seh. ds Lef 90 . 9 It B 21, 
Eodgson v Dean, 2 Sim. 81 221 , 25 It Jt. 188, 
Procter y Cooper, 2 Drew, referred to. Abbot 
Komar Debi r Kanaj Lai, Khudu (1912) 

17 C. W. N. 224 
S. Ol Appeal Preliminary objec- 

tion — Suit for possession of land by several plaintiffs 
— Dectte for jot nt possession — Failure to eerre 
notice on tome of the plaintiff t respondents — Dtrte 
lion of Court dismissing appeal against them — Effect 
of such dismissal on the whole appeal. Where in 
*0 appeal by the defendants against a decree for 
joint possession of land passed in favour of five 
plaintiffs there woe a failure to terra notices of 
the appeal on two of the plaintiffs respondents 
and the result was that the Court directed (ha 
appeal to bo dismissed in so far as those two 
plaintiffs were concerned, and the appeal came 
on for disposal against the remaining plaintiffs 
respondents Held, that the appeal con Id cot 
proceed and it was accordingly dismissed. Bases 
S awxn r. Fates Kasjm Biswas (1914? 

19 C. W. N. 290 

4 . Service by registered post— Dost 

marl, evidentiary value of, in absence of oral m 
dence as to date of posting and receipt at office of 
destination — Endorsement by post office returning 
registered cover as refused by addressee, admis 
tibihly of— Presumption if arises from such endorse, 
merit as to date of tender to addressee That the 
preponderance ot judicial authority is m favour 
of the view that what purport* to be the impres. 
Sion of a post office seal on an envelopo which ban 
been posted may be presumed to be genuine, 
at any rate, when its genuineness is not expressly 
questioned, that the post mark when proved 
or assumed to he genuine implies sd assertion 
that the date on the mark is the date of affixing It, 
that it la evidence that the place or office men. 
tioned therein was actually the place where it was 
affixed and from the date in the post mark of the 
office of posting on the cover it might be inferred 
that the letter was posted at that office on that 
date and from the date in the poet mark of the 
office of destination it might be inferred that the 
letter reached that office on that date, but the 
endorsement on the cover was not admissible fo 
evidence in proof of the allegation that tho cover 
was tendered to and refused by the addressee on 
the dato of the endorsement and in the absence of 
any evidenco on this point and the cover being 
addressed to the defendant * at his place of bosi. 
ness which there was nothing to show waa bis 
residence within the meaning of * 106, the 
plaintiff failed to prove that the notice w** duly 
served on the defendant That proof of the fact 
that a letter correctly addressed h«a been posted 
and has not been received back through the Dead 
Letter Office may justify the presumption that It 
had been delivered In duo courie ol mail to the 
addressee, but proof of the fact that • letter has 
been duly posted and has been returned by tho 
Postal authorities does not justify the presump- 
tion that U has been so returned, because it taa 
been refused by the addressee, much i«* Is there 
a presumption that the cover has been tendered 
to tho addressee on a particular date. Tho pre. 
rumption mentioned In « 114 of tbo Evident* 
Act is not » presumption oils* but a presumption 
of fact and whereas in the prevent ewe the defend, 
ant pledge* hi* oath that tto tom vs* never 
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tendered to him (hr Court coull pot treat tli® 
presumption of regularity of official busJnru as 
conclusive against him Ooscrm Cnaxctu 
EUAUA r 1>WAR*A \iTH r»TCTt (19U) 

19 C. W. N. 439 

8 ■ ■ — Notice of lens — ■/ nolm of term’ 

of lease. A party having notlco ol a must bo 
taken to have notice of the term# of the lease 
Sanat Ciuxdra McaBoranuraT r HaJCVDsi 
Ul Mrtaa. <t9l3) 1» C. W. » 420 

6 CoatUncUre notice— Pots essioa 

— dforfjajs mM possession — tale effected in favour 
of mortgagee into cosfisoed in possession — Suite 

I n ent tali to a stranger — Second vendee kanng 
novledge of fret vtndre i possession — So enquiry 
made os to the nature of pusesnon— Amf hy first 
icndes to pM role deed erccvltd — Second render 
fun bt held to here couetruetm notice of first vendee i 
title at purchaser The plaintiff wan in possession 
of t( i) property ai a mortgagee from defendant 
No 1 On the 4th JIar,.h 1917, del. ndsnl No t 
agreed to tell the property to the plaintiff but 
subsequently refused to execute a Mlo deed in 
plaintiff* lavOMT and sold the property to defend 
ant No. 2 bv a dead. dated the 19th January IUIS 
Tbo plaintiff, therefore sued to gel a sale deed 
executed by the defendants. The delimdanl No. 2 
relied upon tbo sale deed in hie favour though ha 
admitted that he knew that the plaintiff was in 
possession and that he made no inquiry as to the 
nature of plaintiff a possession. noth the loeret 
Courts dismissed the suit on the grounl that the 
second defendant had no notiee actual or con# 
tructiTD of the contract of ealc between the Cm 
defendant and the plaintiff although defendant 
No 2 might bo fixed with notice of the (laintlff a 
possession ** mortgagee In iceon t appeal 
Held, decreeing the amt that the second defer, lank 
haring had knowledge of the plaintiff being In 
possession and having made no fnqo rj why the 

C lamtiff was in possession, must bo taken to have 
ad constructive notice of all the equities in favour 
of the plaintiff Daniels r Davison 1 1 SOI) IS Vei 
(Jun.) 219 s c, (I sit) 17 I as (Jun ) 433 relied 
on Sharfudm v Covitd 11902) 27 Bon 432. 
referredto. Faxt Ibrahim r. iant Gets* <1920) 

I L. B. 45 Bom. 810 
7. Registration — TFUdAcr ly i Urlf 

amounts to unties Held, that whether registration 
is or Is not notice in itself depends upon the facts 
and circumstances of each caso upon the degree 
of Caro and caution which an ordinarily prudent 
man would necessarily tsko for the protection of 
hi* own interest by a ‘arch into the registers kept 
uodor tho Registration Act. Tiukorabi L*l 
Axd asorirta v Kxedax Eat. axd ornzas 

25 C W. N 49 
g, ■ Bengal Municipal Act — (Bang- 

III of list), S * - - 


NOTICE — cou'ld 

Driver, 9 L.T 653 Burling r Harley 3 V. and 

5 27 1. Booth r tlirr, SO L. J C 1‘. 151. Ptekari 
Spooner r Juddov, 4 Moo 1 A 253 , t Moo 
V C !57» Cheadrr fell her v OUoy CHm, } l P. 

6 Cafe. 2. Shudangthu Bhutan r B'Joy Koh. 3 
C L. J 370, Shaena B bee v Baranagort Hunt, 
ci polity, 12 C l. J 1 10, Soonder Ball r Baithe, 
Si W B 2ST, Copet Bithen Oonain r Nyf and. 
9 IT ft 27S, referred to. NaSaxka Scant* 
Bixrwrc e HcottivasO Hon ax Gaxoctd (1920) 

1. Is. It. 43 Calc. 45 

NOTICE OP ARRIVAL. 

Set Cannes . L L. R. 41 Calc- 703 

NOTICE OF DISHONOUR 

Stt Pills or Excnaxor. 

L L. U. 49 Calc. EM. 
Set NroOTta*t* imrcxtsti Act, 1M1* 
a OS I. L. E. S3 All. 4 

NOTICE OF EXECUTION. 

Set Frictnio* or Dicar*. 

1. L. It. 40 Calc. 45 

NOTICE OF LOSS. 

Bit Cottxo* Caatttas 

I. L. R. 58 Calc. 60 

NOTICE OF SUIT. 

Ste Ovn. Paocroca* Cod* (Act V or 
1909), a. SO L LS tO Bom 592 
See Madras Covator Uaids Act, 1W2 
i 20 . . 1. L. II. 87 Kad. 283 

Set None* 

Set BtceiTaRT or 6 tate ro» Ixdia. 

1.L.E S8 Calc. 797 
L L. R SJ Bora. 582 
Sit UxrriD Fanvixcxa Cocar or V, a*D» 
ACT (III or 1800, a ««. 


23 C W. N. 319 
Set IUPDLOUO AMD Tfxast 

Bengal T enaney Ad 

(Fill of 1555), •' *9, 107— Annulment of nb 
tenancies, irkeii necessary— Cast of an total d nt> 
Ivme—Punkaect at a salt for arrears of real and 
a rnrthater undrer a conteyanct distinction behreen 
— -Tbo provision* of a 187 of the Bengal Tenancy 
Act for annulment of sub-tiaancics and the , ro 
visions of a *0 of the Act wMeb requite notice 
to quit to bo served on the under raiyet, nave 
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NOTICE TO QUIT — cunld 

veyance Lai 3 lahemei Sarlar r Jagtr Skeilh, 
13 C. IT. A, 913, referred to Bavsm Moras 
Gcha v Bhzkh Badas {1910) 

1. L. R. 40 Cslc. 766 

NOTIFICATION. 

See Fobfeitobe J. L. R. 41 Calc. 48$ 
Set Revenue Sale L. R. 45 I. A. 205 

— delect in— 

Sr* Sale toe A ftp. ears ox Reyewoe. 

I. L. R. 42 CaJe. 897 

— . i tntU cation ©!— 

Bee Bztzses Saul 

X. L. R. 41 Calc. 276 
Set Sale tor. Abeearv or Rirzxcz. 

I. L. E. 46 Calc. 255 
. By decree holder to the Court ot 

payment— 

Set Execution ot Decree. 

X. L. R. 43 Calc. 207 

NOTIFIED AREA. 

— — — ■ Lena of government land In — 
See Rzoistbatios Act (XVI ot 1903). 
89 . 17 . 90 . L L. S. 38 AIL 178 

NOTATION. 

See Contract Act, IS72, b 62 

L L. n. 2 Uh. 323 

See Larr*Tio>, Act, l r 08, A*t, 05 

I. L R. 87 Bom. 15 3 

NOVELTY. 

See Bums . I. L. R. 45 Calc, 605 


NUISANCE. 

See Bombay Cnr Hoxicxpat. Act, 1883— 


b 377 . . I. L. R. 34 Bom. S48 

»s- 379 and 379A. 

L L. R. 38 Boro. 81 


See Bomhat Distsict McsrctTALmra 
Act, 1901. b 151 

I. L. R. 44 Bom. 738 

See Caicctta JIxtsnciTAL Act, b. 3 

15 C. W. N. 100 
See Fas i mx nt . [, , L. R. 3$ dirts. Si 
I. U E. 42 Calc. 46 
See Penal Code, a' 114, 263 

I. L. R. 35 Bom. 36S 


See Specitjc Exuet Act, 1877 e C3 
l. L. R. 1 Lab. 140 

CaI cotta Hnnicipal Act, A 632 — 

t*i Mi ng eautimti by J/iiiiieifof'ry 
if nay be— -NaHoae* if wvet t* ptlhc — BmA/nj 
{, eoniramnUon of rrgnUt one If to It proceeded 
a-TJieef only « Alter #. dll— Fart boa decree, effect of. 


jjUEANCE - — could 

Tba term “nuisance” in s 632 of the Calcutta 
Municipal Act docs not refer only to n usance 
affecting the public generally. It applies as well 
to nuisances affecting an individual The mere 
fact that the Municipality conld hare proceeded 
against a building erected contrary to the building 
regulations under s 440 of the Act docs not pre- 
clude the Municipal Magistrate from interfering 
nth it under e. G32 at tho instance of the person 
whose house has been deprived of light and air 
by the bmi ding If a building is a nuisance, it 
is no answer in a proceeding under « 632 to say 
that the Corporation bad sanctioned it Whether 
erected with or without sanction, or in contrsTen 
tioa of the building regulations or not, any person 
residing in Calcutta affected by it can moro the 
Magistrate and it is within the innsdictton of the 
Magistrate to pass an order under s. 632, if in his 
discretion he is so advised A partition decree 
previously passed which purported to specify the 
easements reserved to the portion which fell to the 
complainant, cannot be held to override the pro- 
visions of the Calcutta Municipal Act, which is 
directed to provide for public sanitation among 
other pnblio conservations Buaowjs Das t 
RAsn Beilam Mciaici (1909) 

14 c. w. n. ear 

— Public and private nuisance— 

Erection of a high watt on oxer oicit land very tlo/e 
to another s dwelling house — Livelihood of injury 
to the health of the inmate* of the adjoining Une 
runts and of the public inhabiting the neighbourhood 
by the propagation of disease — Propriety of order 
of partial demolition — Feasibility of other remedial 
measures — Calcutta Municipal Act (Be ng III of 
1399) * 633 Tbo words “any nuisance” in a, 
632 of the Calcutta Municipal Act mean any 
nuisance a* defined in s 3 (29) thereof The deS 
muon, though wider than that of a " public nui- 
sance ” at tho common law, does not extend to 
tho inclusion of all private nuisance*. Bhog- 
«*■ Das v Bosh Behan 3Iulhcl, UC R A 637. 
explained The erection of a wall, however higl, 
vti one s own land very doeo to the dwell ng. 
house of a neighbour, in order to prevent Inn 
from acquiring a right of easement, i* not la 
Itself a nuisance under the Calcutta Municipal Act, 
but where the evidence* shows that it is, or is likeh 
to be injurious to the health of the resident* o! 
the adjoining tenements and of the publ c Inhabit 
mg the neighbourhood, by propagating the seeds 
of consumption and tvplioid, it becomes a nuisance 
under the Act Whire, boa ever, the only matter 
which causes a wall to bo a nuisance is not its 
height but the accumulation of filth at the bottom 
■nit want of spaoo to clear the drainage between it 
and the adjacent hotue. the Magutiatc. instead of 
ordering ita reduction in heigh*. sbouil consider 
whether the nnisance rannot b« abated by tho 
adoption Of other remedial measures. The use of 
the Aet for the porpewa of interfering In anv way 
with the rights of private owner. hip beyond tie 
limited powers gtrerr to the Corporation by ft for 
tho necea«ary protection of the ptsUie ard the 
enforcement of proper sand alien, i* much to lo 
deprecated Kiiaccjeba Nath J’ittxb r line- 

resniu hiuct Derr {1910L 

L L. XL 33 Cuk. 235 

Legal tultmco— l «» <f hone 

etahUs, srltn « simsisaM— Tastmcafr At f (I of 
/8J2), * 11— Degree* of usieocc — ! chi* of erjerl 
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KDI3AKCE— tmii 
neitcal evidence »» a ec 
lion of polity or abelrai 
ecope of mini ry—Lut 
5en litry aulhonUtt for 


t of ns i*anee— Conaidcra- 
public righf*, oulndt lit 
ue from lit Hun ict pal 
. . cel ion of etablti, no defence 
... mu — Specific It the f Act (I of 

J977 )— Relief by mjantlton at uxU at damage*— 
Plaintiff* emit? at irueteee inter feted ■» veeereioa 
' retidenlt — Oiml Procedure Code (At! V of 


106$), o I,r 1 Prior to the rent 1003, tie first benmve language of 6 1, r 1, of the Civil Procrdm 


XTCESAX EE— eontfd 

hud conformed to the latest reqaircment* of the 
Municipal Seoltsry authorities, end bed dose 
everything in hi* power end taken all reasonable 
precautions to prevent it* existence j (ir) th»t 
the *Ublc* erected by the defendant, having 
regard to their aizo end their distance from their 
dwelling homo of the plaintiffs constituted a 
nuttancoj (») that having regard to tho compre- 


Code of 1009, there ooold not be any objection to 
tho plalntiffa suing in their doable capacity, a'" 1 


t the plaintiffs w 


e entitled ti 


a relief 


p tun tiff was absolutely entitled to, and possessed 
of, a piece of land with a homo standing theeecn 
situate at Thahurdwar Road, Bombay l!y an 
Indenture of Settlement, dated the 12th of Jan 
nary 1003, the first plaintiff conveyed the said 
property to herself and her husband, the second 

plaintiff, upon trusts for the benefit of herself „ _ 

and her husband and their issue The defendant and circumstances and Tho'court shall have regatJ 
was the lessee for a period of 21 years commencing to the station in life of the plaintiff and his family, 
from 1st of January 1911, of au open piece of land and the locality and the nature of the nuisance 
adjoining the property of the plaintiffs and complained of Boiler r Stlft, i De O & Sm. 
‘i - * “•‘ l 1 rt. a JIJ. 322, tniSUrget t Bridgman, 11 Cl. D S50, 


by way of injunction and damages A legal nui- 
sance is rather an evasive shifting and Intangible 
and her husband, the second thing hard to be pinned down by a verbal definition- 
s for the benefit of herself It must always bo conditioned by time and place 


situate on the eastern side thereof The 
of land was formerly used for many years, and, as 
the defendant alleged, for nearly' a century, for 
fathering bullocks and keeping bullock carts, up 


ferret] to Where the nuisance was of the kind 
to injure the health or seriously Imperil the life 
of those complaining of it, the Court would not 

J" at: -7-7 — --- hesitate to prevent it by nay of injunction; but 

In October 1013, the defendant erected • block of wbM . , bo nullsoc0 * en[ no further than to dlmf- 
•UbUfl, parallel to the length of the rlamtiff. nl , h th „ comforts of human life, there would 
20 jo 35 feet always he a question whether the Court would 
of ,.s hon» proceed »gidn»t Hn who causes that nuisance 


house and at a distancn of 

therefrom lor the accommodation of 
to which was added another block lot tho aecom 
modation of 33 back carriages The plaintiff 
complained that the stables erected by tho defend 
ant rendored their house uncomfortable and 
unhealthy and constituted a serious nuisance. 

Thcjr also alleged that In consequence of the nul- 
aanoe, the tenant on tho first floor vacated the 
same and that the plaintiffs and their family 
suffered in health and were obliged to remove to atl Itu „ Iru , 
another bouse Tho plaintiffs sued in their double Jrvlxrr M91SI 
capacity as trusteeo interested m the reversion ' 

and as actual residents, rraying for a perpetual 
Injunction to restrain tho defendant from the 
continuance or repetition of the said nuisance 
and lor damages in tho sum of Ri 1,521 for 
nuisance caused up to the rtato of the suit, or in 
tho alternative for a sum of JRj. 15 000 as damacca 
for the depredation in value of the plaintiff's 
property, by reason of tho said nuisance The 
defendant denied that the stables were a nuisance 

in law and pleaded without prejud ce to his aforo 

said contention — (a) that the nuisance complained 
of bat been acquired by him as an easement, (b) 
that the stables were erected in accordance with 
the Bye laws of the Bombav Municipality, and the 
hcenio^ot^usmg them as stables was granted^ to 

inquiries mode by the Munioipa^Commtssiouer 

and tho Health Officer of Bomboy, and (c) that 
tho plaintiffs wore not entitled to sao in thrit doable 

capacity Iltld, (i) that coder the Indian Ease- 

ments Act, whatever easement moy haTe been 
acquired by the owneis of the land to canso a 
wutmma to the nAJpesnA sa-prtssA kwanawA hy 
the tethering of bullocks on the vacant land 
admittedly came to an end in the year 1909, ».e , 

-considerably more than two years before the 
nuisance complained of came fato existence and 
before the date of the suit ; (ti) that tho nuisance 
complained of by the plaintiffs was totaDy different 
from the nn] sauce which previonsly existed, and 
e« general principle, the defence of easement 
could not be sustained j (m) that if the nuisance 

existed, it sraa no answer to eey that the defendant 


by Injunct >. 

damages In , 

merits, no general considerations of mere policy. 
Of rather abetract pnblic ngbte, can bo allowed 
to prevail against what tho low recognise*, and 
alwavs has recognised, as the legal rights of th® 
individual Tit Attorney Otntrol v. Tie Tcte* 
Council of tie Borough of Birmingham, 6 TF. A- 
S1I, referred to. Bn Bureaus r PmoJSnaW 
X. L. R. 40 Bom. 401 
■ gal* of fish In railway abed— oil 

its precine't in prohibit*! onnn'iri-, retailing in 
a'traclio i of croiciU, impeding of utcsi nett, and 
rendering tie place otfentn-t— Ibulmyt Art (ft of 
1S30), t III (6) Where the Redway authorities 
prohibited the oalo in their special delivery shed 
Lid l's pre-net* of 6sh below certain quantities, 
but the unauthonied sales went on and attracted 
large eroa ds, obstru-ted tho trans action of business 
for whivh the shed was intended. Impeded the 
removal of fish therefrom, end more particularly 
rendorod the place offensive I! -It, that such 
sales amounted to a nuisance, and that tho peti- 
tioners having persisted in contributing to it were 
guilty an Ur s 120 (f>) of the Railwav* Act (IX ol 
1990) Dxoki Sit* r EnraaoK, (1921) 

I. L. R. 48 Calc. 1043 

RUtLITY OF DECREE. 

Sea DsCEia J . E L. R. 59 Bom. 31 


NUMBERS. 

See Teadi vuiz, IvTnnroEUKVT of 

L I, L. R. 41 Bom. 49 

NUNC FRO TUNC. 

See ABSiTSinox . 14 C.IW, N, I5B 


DIGEST Of CASES 


ft* 0*T|t« A T 

Fitter! pUGa 11 (o 4a» Atelsl** 

fra'loo— 

• k*t tuttin ItmiKii Fatme Art (IV 
M V*h». n tu . 

I. U R, 85 AD. 57J 

OATnS ACT (Y OF 184U 

hr Orftatog. At-f (TtV ,r H||t, a. 
3. 4. 14 . I. k R 34 Boa 115 

OATHS ACT (X OP 1573L 
Ter ]!r» Jri'K »n 

LLR.S4 Mad. £37 

— — —■ «■ I- 

fit* (Y>cr H Act XL\ nr 1*11 

t. L. R. 31 Bon. U5 
fit* '* Act* t»t fV.*.<'*rM«o 

L L. n. 37 Ci!c. 52 

— — * 5— 


OATHS ACT (X OF ie73}~o*f( 

— — ii. 6 ml 13— cjs/i 

• IntnUlrroalii or *r.rm»t f on diJ cot tender th* 

•tUettco ln» Qtun Emyrrr* v. IVa 

I i„ fi IS J'oJ 165 ( J’ltxrr, J ), 

(o;^>«k1 Qjftn fRj'id r llitfu, l L /’ ;fl 

All f"7, dissented Goo Dr (rtliXi £ C of 
tho CU’fei Art )a JmperaiJri- uiit if a Cocrt holjv 
*h»t a Pr'ioti m»v lawfully giro *»idence, it i»tb® 


■U Id, 10— /Vioripaf n«d 




-<» Units. L L. n. 45 Calc. 72) 

a. 5. B, 13- 

£<* Art t o. . X. L. R. 41 Calc. 403 

- ■ — fttAn-c* A’l 1/ «} 

1 $77), # Iff— L'ciVc'er— 5‘<l7eW»* of «ot 

trcorif/ I 0* 0<»'A — Capon, j «/ f4.il <■/ y«ir» 

fc> fc*fi/y Tb® fact that a Oran Ml adrlwdiy 
refrained (r>-n adrtral<t*iirj in nvhto a wilnoai 
Unot auKcirtit It lt«lf to rrrdrr tfe .Utecornl 
pi ml* WJtnfM lftarlra1.nl> JJjt • Court abdcld 
«t)y ex*rain» a dull of tetwlcr yruri a» a w tresa 
after It b*. MtU r rd tivll lh«t th« rbill 1* mfi- 
f Willy drrriofir.1 luteJJMually to understand 
wluit it ha* K-cn «nd to afterward* ta'onu tho 
Gwrt thwcof. Iti H tho Oran It »<> ntisfM It ii 
he»t that tin Cowrt aheuU rctnflv with tha pro- 
Titiotv* ol a. 6 of the Indian (Via Art In tho raw 
o' a thiR Ju*t a* In tho ca*o of any oth-r witnw* 
Qeert Enptrt r J Jon, 11-1! IS AD. 261 du 

■cntnl t'ow r*trteoB r liHant Hot Hill 

L L. R. 38 AIL 49 

— . IVhrat m a trial (or 

mordfT the 6«*!ons JudgO dfbUmtoly abtiaWl 
fiom adminu* trill# an oath o' afl-rroaMon to 
Ih" only ty® wiIiwm to tho muni r on tho oroon I 
that «ho «m only C or ' j-ran of ajo hoi J that 
iho oolJoncc waa oiHiaoittr Qtttn 1 nffttt * 
J'uru, / t r 10 AH SOT, 4*u<m Cmprttt r 
Lai Sola), 1, 1 H. 11 AU (JA and Qtrtti In pro r 
I iroprrtiMl, 1 L. R 16 Hod, 106, duwn'M from 
In OTcry rase vitro a wflnro* facompotmt w«hta 
tho mtanlcg of a U3 of the Ft Meno* Act 1972 tho 
jirorUiona of u, 5 and 0 of the Oatha Act 1873 
thonl.1 bo eoniplfcd vlth. The omfaiion ot fA® 
Jodgo to examine aocnaed under a- 312 of th® 
Criminal rrocednro Coda after tha vltneaarl *®* 
tho proa tent ion !>ara been examined and before *® 
l« called on vitiatea tho trial F*TC FasTil •• 
Tnn Knta Etrrraoa . . ® r*“ 1“ J- 143 

1 •• u. 5 and 13 — Eniencr. <*dim*n6iiiC/ 
of it here ««/*«»* act tieprn. The arid once of t*® 
children aged eight and aix year* waa admitted 
against an aocnaed person without the children 
hating been iwOrn or affirmed. Btli, that in 
Tle» of ■ 13. Indian 0»th« Act, tha failure to 


Apml j wtf tfj (•> rindotl tv\t fvt 

f*,t,r,pnl—l r**r ej op*t la ajrtt t» #>i( 
derid'd vrotf iay ti tli'imttt oa «-Ul <■[ d'h^dokl 
A lady %So waa pUimitt in a aait gave lo her ! na- 
bani a aptclal power "I a'lorotr I i conduct (la 
caaa In her behalf ” a* he ahonld deem tit ’ IT* 
waa authonred lo oomprocol»« or withdraw tha 
atnL, to refer U lo arlitraiixi anl to nominal e 
arbitrator., anl finally Iho nlaintiS aa 1 »Lat 
ercry «trp that be might late in the conduct 
of Ita cate «as lo be conitderrd aa haring been 
taken bv bertelf lltlJ. I] at the 1 oilasd had 
power lo take at lion under a. 8 9, and 10 Of tb® 
Oatha Act, IS’3 AaUiht Aojoii r ifarxtki 
fi/W. I L. It It lion ill, ilialtnled from 
Win ct nxia Kn** r Fatia BittflOll) 

L L. R. S3 AIL 131 

— tj. 9, U — Apfeiaf *itA—l*uJir>tt lv 

f.ljr */ tptctal polk •» fT'-tffJiaj* vnJ'r it It ml 
11 e/ ti. J tUif> P-l ot Act {Dabctag Act I 111 of 
MIL St 0 to f I of tie Indian Oa'h* Act. IS7J. 
aro not apidlcable to proceed ng> before a klllage 
Police Pat it under u l< and Id of tie Bombay 
Village Coffee Act, I SO 7 Q* ttn Emyrtti v 
Jlatorjc CokoU-u ( filJ) 13 Com. 3S3, followed. 
/Ve 8Mm. J ‘ The froceedinga before the Pol c* 
raid under a. 14 and 15 ot tho Village Police 
Aet (VIII ol 1807] are wacntUUv criminal proured 
Inga and the aame rule which apptirf to criminal 
proceeding, ought to appfr on general ground* to 
proeeedlnga before ihe Village Patll rofar aa the 
tf eet of any apeeial oath U conci rnrd EliftHOe 
r Cnuras. (1920) I. L. R 45 Bom. SS 


- a. 13- 


Sr* Arrrax. . I L. R. 41 Calc. 495 
Ere Uxrrtn raortjctn Ficus Act f IV 
or 1910) b CO 

US 35 AIL 57 3 

■ ■ ■■ — — ■■ — Omihim toalmiiuiUr 

tolh or afirmattot Witte in a ca*e under a 304, 
Indian Penal Cod*, a girt wai examined a» a wit 
nett without oath or affirmation, tho trial Undgo 
being of opinion that ahe was too young to toke 
oath or gi.e afiirmaticn /fell, fiat on tie 
authority ol the loll Bench In Qurtn * Seteo 
BAngta, It B L.R S9UFU) { 1S71 ). the ombwoa 
10 allmuiiaier ait oath at affirmation erca it Inten- 
tional would bo cured by a 13 of tho Oaths Act 
and tbo evidence of tho child was admissible, 
Arvo Rumor v Sum Bursty ilttrr 

SI C. W. K. 707 

OBJECTION. 

Ere AmcEiiist Birosjt Jcdomct 

I. L, R. 38 Calc. 443 
See Cmt Ps ocra t ex Co n r, 1 SOS, O XU, 
*.22 . L L. E. 34 AU, 145 

Er* Ceoss OgjtcrioM 
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mam or clubs. 


< JItO ) 


OBUQATJO'I 

si. Uirt tutu R»>ni (2 Eoa tJ 


OBSCETE PCBLICATIOJ 



■ t »i • maiwtil ir err ft UnULlx. Pep * 

//I .l.n. UIHQ P S*0 M Wr * I ro«a*«. /. A 
? t /• m o* r» Emp«** » / ««.»,«- r«A 
Mil l U I’ 23 Horn. J»J. Imrrof » «»#< 
S »)l I L. K. tJ Avl W Emprrl# « /.der.-ra. 
I {* K t «!. *1T (o'lrttrrd. A ft <gh/ua or 
work l) to# nol Utotna #Wa* within 
». 593 tit tha Itnal toda »lmp|y on arrnunt if 
im e intolning some < 1 jectlonabL |»u«h l*. 

am Iho ten Imkt of «ueb puhlicatiot • u not 
to d-pr»y» or c-rmpi btiIi If obfn iieatl-i* 
la a rrllpou# l«l »» ctlm-t-d an J 
printed »ep«».ely *nl they deal with mall tit 
which »r» |o be fudged by the nan lard of human 
eon loot, at where they rtlala to immoral mu 
of human being#, an I it# leniency of such jubU 
cation t« to iff] rat# and corrupt tboao oho## mind* 
ar* open to fownoral inAvencea tha publication 
map not N> JurtifleJ though the |tupa ton 
part of a reiijinui book. tV her*. Uoeeret, a now 
whi.h apt# nr# oVJrctl uuhle I# taken from • rrl( 
piout tnwV »nt printed #epamte1r, but It relate* 
to be nft who#- conlnct it oft to lie judged bp tbo 
*tan lard of human brine*. *> i» not an ofceeee* 

religlnut charactrr, tain Immoral thought* in tba 
nunil* of penona who Micro la the diiinfip of 
b log# tthrum art# an I conduct am d-wrrlbed In tbo 
»tory Will, a poem »aa piibli.hed in tba Lriya 
language containing a tlurr, complete In itactf ao 
fat at it foe*, of tho dalliance t f Itadl a and 
Hr > lima, who wera dremltrd at divine pc menace# 
and their acta at Bupettiatuml. tho latter belt! C re 
poaratnl to be a bop of Hr#, taken from iha Vitya 
ttonbaor, a TC*7 lac rot bov k of tire Ultra*, the 
uundCBt* and cenltment# being the #ama aa and 
the language not mare objociionabU than, that of 
the o rtf lot land It mu In lt*eJf*« old rcl/giott* book 
of a 1 pi ritual and a’legoncal character which had 
1 1 eft Wn published and rcgutcred without creep 
tion taken and which waa apparrntlp intended for 
Hindu* who form thn ran majority of tha Uripaa 
kj) | believe In the diriixlly of i-adtia and KrUhna, 
an l do not contl Iw their doing# as immoral lltU, 
that the publication wa* not ob#ccno within the 
meaning of * 295 of tho 1’esst Code Kanos* 
.Cmnbna Rot Caowoscar t Eurraoa (1811) 

tl. I. R. 39 Cafe. 377 


.OBSTOVCTIOH 

Sec CAbcrrta Ponca Act (Baso IV© 
1R66) a- eo (fl e C w. IH51 


OKTHDCTIOH -font/. 

*«• famt , I, h E. t! C*ic. tOS 
E" 'fcairjiai. Coma. 

Lt.fi.3f Bit* 0 

'« Waal Copt— 

6*. 11*. ttt I UliU Bim. 

11 I. L. B. 3J JU4. 395 

0* Pali way— 

•'inrut I kocxbvar Cos*, »«. JSJ 

*5’ tJO J< a W, K «<l 

A“ lr*ut litn#n 

i. u n. <t nis. ei 

OCCUrAJfCT. 

Sf* I^BS J’tTtai a tin*. IlcBaaT— 
**■ M, Sit L L. R. M t«o. II 
* ti LL.L41 Bast. J7« 

occur a act itomrra 

Aimoaut £ rat. X. 3. E23 
l r« Ar.ii TtaaccY Art (It or IWIb— 
k « l| t» ley I L. n. 35 AD. 471 

^ >d I. X. B. 22 AIL 823 

L L. IV 85 AIL 41S 
L L. R. *0 AIL tl* 

1 L. R. <3 AU. 647 
I L. R. 87 AIL 134 
L L. R. *7 AIL £74 
I. L R. « JUL M7 
r L. R. S3 AO. 799 
L L. R. 32 AtL 311 
1. l> R. SI AIL 419 
LUB. 37 AIL 7. eSS 
L L. R. 38 AH. 823 
L L. fi. 47 AIL ««3 
L U B. 40 AIL 890 
M L L. R. 85 AIL 291 
L L. B. 34 AfL 48 
o raraan Corar*. 

L I. B. 35 AIL 484 
®* Cjra. r*ocKtra« Cos* O CtK. 

»• t» L U B. 88 AIL 441 

*«• r«o TTti. 1. L IL 21 AIL 838 

L L. R. 39 Cafe. 813 
Stt JfjHctntm (Citil *sn Pirtsci 
Cooam). L L. B. 42 AIL 64 

0** Liietou a»o TaaaitT 

LL8.« cafe. 144 
fir# Uiicuui lunt 

I. L. R. 84 AU. 1SS 
Sec SioaToaaa L L. R. 39 AIL 539 
KtrN w T Itirr Act (XVII l or 1678k 

L L. B. 41 AIL 356 
St* N w P Bast Act (XII or 1881). 

I. L R. 37 AIL 444 
8 6 LLR.HI AIL IBS 

Oainsa Tasaxer Act. 1895 
» 81. £50 . 3 ht L I. 331 

S * t .^ aTOCZ * lt - Luoi.rr.vcr Act (Ml or 
1M7 ), as. IB, 88. 43 
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OCCUPANCY HOLDING — could 

Set Rjoht ot Occutaxcy 
Set Bun job Cascellatjox o» Doer 
kxbts . . I. L. R. 38 AIL 232 

■ Occapani’s right to cut trees. 

See Fo&est Cut 1878 

s 75 . J. L B. 45 Bon. Ill 
— transfer what amoral s to recogni- 
tion ot — 

See Bengal Tesabct Act 1885, a. SO 

1 Pat. L. J. 414 


- transfer o! a portion ot— 


See Esccmbsaxce. 

I. U R. 48 Calc. 891 
See Laxdlobd AM) Tehaxt 

X. L. R. 43 Calc 878 


transfer of whole — 

See Bengal Tbxasct Act 1885 a 1C1 
1 Pat L. J. 403 
— , " transfer of a portion without land- 

lord’* consent and subsequent surrender— 

See BraoAL Texascv Act, 1885 a 23 
25 a W. N. 717 


— position of lnsoleent tenant— 

See PnovrsciAL Insot-Tixct Act 1907 
s 16 & 60 I. L. IL 43 AIL 510 


r/ money decree \f may question Iraneferabihly of 
holding A co sharer landlord who baa j arch ascii 
aa occupancy bolding m execution ot a decree ot 
his Own. cannot resist a mortgagee i suit to enforce 
his mortgage on the holding on the ground that the 
holding was non transferable, he himself being a 
purchaser without the landlord a consent, taking 
the word landlord in its proper s grufication of the 
wholo body of landlords. Aymuddm \ oeyJ r 
Smh Chandra Bontrji, II C It A 75 followed. 
Athanulla Sarkar v bole none ft a llibi, SC IT A 
xnp, not followed Haro Ciiakora Poppra r 
Ukesii Chaxdsa LHATTAcHA*i*a (190U) 

II C. W. K 71 


J. - Transfer — Prciy/n lion by land 

lord — RtCtiJ* of rent from fr(rt»/,r«« ot agent of 
transferer — Arifnitilion of crcupancy right by adeem 
pottttno* Tbo receipt by the landlord of rent 
tram a transferee of a boldmg not on hu own 
account but at an agent of the transferor Is not 
a recognition of the transfer A atatumari Debt 
r AVJos-j- A* tSr.r, JJ C ?y .5 A jt.JJ.Jd 
31 Calc 902, distinguished Kboodtcram CkaPtrjtt 
x Poohhme* Bcnsld-cc, 15 IT A 197, and Rasamoy 
Parlaii V Snaut* Xloyra, 7 C It A US, referred 
to. Case remanded for trial of the question 
whether the transferee had acquired the right to 
boll the land at an occupancy raiyat by possession 
a> a raiyat fora period of J2 yean anil 1 y assertion 
of his into as such. Ilx»x»iu;v Iirrr r tutors 
HATIt (ItsDAK) NArrr (l»A) 

J4 C. V7. V. 83 


3, .... Kon-traaiierahSiity QntrUon 

if, if may l< raised by assignee of AoUiitf 
twrlffge suit — t easeal of landed t JCaif'd sail* 
garni y to Jt&ag tndts thilsment A purr baser of 
an oonipsjiCT hold ng from lb* raiyat after a 
J re tee for sale hat beta |*M«d in favour cl a 


OCCUPANCY HOLDING — contd 
mortgagee of the holding hot before salo there* 
of is bound by the sale both because a mortgagor 
and consequently an assignee front him cannot ba 
allowed to deny the mortgagee s title and also by 
reason of the operation of the rule of fit pendens. 
The rule of fi« pendent is applicable to proceedings 
to realise the mortgage alter the decree for sale. 
The purchaser cannot be allowed to raise the ques- 
tion of non transferability of the holding when in 
Ins written statement he stated that his purchase 
had not been recognised by the landlord, by show 
mg that soch recognition on the part of the land 
lord, has been subsequently obtained. An occu* 
p&ncy raiyat is e* topped from setting up as 
between himself and a mortgageo of the holding, 
the invalidity of the mortgage Sbatama Char-ih 
Bhaitaciiabta r MoKnona buxDAM Dznr (1911) 
15 C. W. N. 703 

4. — Transferability — Usage of, flow 

established— Usage should be grown up and not grow 
• ay — Usage after <1 hat groim tip may apply to prt 
tinting tenant ka — Bengal Tenar.ey Aet ( VIII of 
1SSS) t 50— Presumption if applies fo suit to eject 
transferee of holding — Shsconetruction of written 
evidence — Second appeal — Ctnl Procedure Code (Act 
t of 1905), l 100 In order to prove a custom or 
usage of tranafcTabihty ot occupancy holdings, what 
is necessary to prove Is tbit such transfers hare 
been made to the knowledge and without the cotucn t 
of the landlord and that they baro been recognised 
by him either without the payment of ncuar or upon 
payment of a riainr also fired by custom It is 
not necessary to prose that the landlord has actu 
ally made an objection to a transfer and has been 
unsuccessful. The u*ago to be effective must net 
bo a growing usage but one which has already 
grown up. A usage ot transfers tv lily, after ft hat 
grown up, affects not merely tenancies created 
thereafter but also existing tenancies. 8 CO of 
the Bengal Tenancy Act has no application in a 
suit for ejectment by tbo landlord on tbo allegation 
that the tenant of a non transferable holding las 
sold it to the drfrndant arul hie abandoned the 
land as such a suit is obviously not a soil or pro 
cecdtng under the Bengal Tenancy Act. lint even 
In cates w here f be section f» Dot directly applicable, 
the Court may act on a similar presumption if the 
fact# Justify in* necessary inferrnee Although the 
ii ^construction of a document which I* the found, 
ation of the suit or which is in the nature of a 
contract or a document of title i» a ground fi r 
second appeal, such apical does not lie because 
some portion of the evidence is in writing and the 
Judge in the Court below makes a mistake as to 
the meaning ot it BctLCt. Katin r Aina Cniy 
riu Gnu flBfl) JJ C- W. XU 


portion of holding and paying n*t — Abandon 
tjrcimtnt The execution t y a tenant of a more, 
gage of his non transferable occopencv holding 
docs not by iteelf amount to an ahandooment of tie 
bolding brcaoee it is only on tfc# awraptiicj that 
the tenancy eontinuee in epertt on that rhe moot 
r»r*" ran bare any subsisting interest in the land. 
Anris* (.Sendee lintla v Afire* tetania. ]0 

C XT A 433 anl Rmnk US tettx BMumull. 

/hsri. io r rr y. j/y. i t l. j jci. , 0 . 

Where an occupancy r.Ijst es«ru(ed . otefroe. 
toary mor-jare of hi, eg. hut eonUntsed io 
jay rrot to the Ubdiord and rrmalr rd in 
a^nol a j«rtk« of the held ny ». a »ut-te**«t 
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DIGEST OF CASES 
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OCCUPANCY HOLDING-eonW 

off connection with the holding Held, that theso 
findings amounted to holding that the raiyat had 
abandoned the jama The mere execution of an 
usufructuary mortgage might not bo sufficient to 
establish abandonment ; whether thero has been 
abandonment of a bolding or not la principally a 
question oj fact Tho condition* prescribed by 
* 87 of the Bengal Tenancy Act do not preclude 
a landlord from entering upon a land alandoncd by 
tenant The raijat was not a necessary party to a 
suit to recover a non transferable holding from tho 
transferees thereof, not would ho bo bound by tho 
decree in tho suit IIowobab Pal c Anasta 
JI orrE Dxssze <1913) . 27 C. W. N. 602 

14. Transfer of portion without 

landlord’s consent — Surrender ly original raiyat 
to landlord — Landlord »/ way eject Iran/erec — 
Abandonment After tho rale by an occupancy 
raiyat of a portion of his bolding, the raiyat may 
surrender that portion or the whole of tho holding 
to his landlord, and g. 87, ch (7) of tho Bengal 
Tenancy Act is no bar to tho landlord accepting 
tho surrender, as the interest, if any, of the trans 
/tree which the landlord is not bound to recognise, 
is not an incumbrance Upon such surrender, tho 
landlord may sue to eject tho transferee as a tres- 
passer KabU Sariar v Chandra hath, I L It. 
20 Calc 600, distinguished The remedy of the 
transferee, if an r, is sgsinst 1 us vendor Rahov; 
Mohan Rat v fensntn Kaumuddi (1912) 

17 C XV. K, 1101 

IK Transfer by tenant ol whole — 

—Landlord’s right to eject transferee— Disclaimer 
ty original tenant if must be proved — Original tenant 
■ J necessary party — Custom of transferability— A alar, 
payment of In order to entitle a landlord to 
eject a tmnsferoo of tba wholo of a non transfer- 
able raiyati holding, it is not necessary for him to 
prove as a fact that the raiyat has left the holding 
and disclaims any interest in it It is a direct in- 
ference from the fact that ho hsa sold tho entire 
holding and given possession of it to the purchaser 
and distinct repudiation or refusal to pay rent 
need not bo proved Unless the norar is fixed by 
custom, the landlord is not bound to recognise a 
transfer upon payment of nor or— Bailul Karim v. 
BaJish Chandra Oin, 15 0 IK. If 752, 750, referred 
to In a suit by the landlord to ejecta transferee 
of » non transferable holding tho transferor is not 
a necessary party Ckaicd Pbaitasik r Rohovt 
Mouaw Rat (1912) . 17 C. W. N. 1105 

18. Non-transferable occupancy 

holding, whether devisable by will — Bengal Ten 
an ey Act (fflf of fffij, is 26, ITS, tub , (T) ef 
{d\~Ui\T, i f estopped by testator's act from elaiming 
inheritance under the statute A non transferable 
occupancy bolding cannot be the subject of a valid 
testamentary disposition In the cssc of a testa 
montary devise of such a holding, the heir at law 
ia not debarred by the doctrine of estoppel from 
questioning ita validity ifari Das Jlairegi » 
IdoyC/andra Das, 12 V IT. A KS6 , SC L J 
261, not followed Amclta Patau Stscab e 
Tarixi Nath Det (1914] ■» 

I. L- R 42 Calc £54 
18 C. W. N. 1290 

17. . - - Not transferable by custom 

or local usage, tl can be sold wholly or partially, 
in execution by co-sharer lan Cord— II Ae» 
raiyat otgrels to sale A co-sharer landlord Is not 
entitled to sell the whole or part of an occu- 


OCCUPANCY HOLDING— eonid 
pancy holding not transferable by custom or local 
n«age in execution of a decree obtained for hw 
share of rent, when the raiyat objects to the sale. 
The Full Bench decision in Dayamcyi Dasi T 
Annada Mohan Roy, IS C IT. U. 871, by Impli- 
cation holds that the raijat is entitled to bare o 
sale of the heldiDg in execution of a money Beene- 
set aside after it tabes place and that the holding 
cannot be sold in execution of such a decree when 
the raiyat objects to the sale before it tabes place. 
This view is m accord with the caeca of Varga 
Chum Manly I v Koh Proianna Sircar, J L. Jt 
26 Calc 727 • sc 3 C W. K 5S6, Sodagar Strlar 
r Krishna Chandra Math, 3 C, IV A' 742, and 
Sheikh Ja rip v Ram Komar Be, 3 C, IP A 7 47. 
The principle dcducible from the Full Bench <f»ci 
aion is applicable to an involuntary transfer of the 
whole as well as of a part of the holding Badbak- 
1VES3A CnooDirsjjiz v Atsv 0 a*: (1015) 

19 C. W. N. 814 

18 — — Revenue Sale Law, 1859, s. 37 

—Occupancy raiyat* at fixed rates— Purchaser— 
Doctrine oj Protection — Its extension The protec 
tion of occupancy raiyat s at fixed rater, referred 
to in ■ 37 ol the Revenue Sale Law (Act XI of 
1859) is not one of the ordinary exceptions fn that 
section It is a proviso expressing the determi 
nation of the Legislature that no purchaser shall 
disturb any of the permanent tenant* on the land 
who are in actual occupation of the soil and are 
cultivating it This doctrine of protection has 
recently been extended to ordinary occupancy 
raiyat* Sara I Chandra Roy v Amman JJibi, 

I L B 31 Cole 7 25, referred to Mat Rath 
Naskar v Snrendra Nath Dull, 13 C W If 1025, 
distinguished Annex Oaxi Cnowbacar i> Max 
ntx Am (1014) , L L K- 42 Calc. 745 

19. . . — . — Transferability of part or 

wholB — Consent o/ landlord — Operation of transfer 
as against raiyat landlord and other persons — CtttJ 
Procedure Cods (Act A IV ol 1882), s 244— Bengal 
Tenancy Act ( TUI ol 1SS5), s 87 In transfers, 
for rtlae, of occupancy holding*, apart from evstem 
or local usage (i) The transfer of the whole or a 
part is operative against the raiyat — (a) Where it 
is made voluntarily , (l>) where It is made involun 
tanly and the raiyat with knowledge fsils or omita 
to have the sale set aside A sale is made involun- 
tarily , where it is in execution of a money decree, 
but not ol a decree founded on a mortgage or 
charge voluntarily made (u) The transfer la 
operative as against the landlord fn a(l easee in 
winch it ia operative against the raiyat, provided 
lie landlord ha? yivnn Jus previous or euiiscpncnt 
consent Where the tranefer is a sale of the whole 
holding, the landlord, in the absence of bis concent, 
la ordinarily entitled to enter on the holding; tot 
where the transfer Is of a r«rt only of the bolding, 
or not by way of rale, the landlord though be l»» 
not contented, is not ordinarily entitled to itcrvcr 
possession of the holding unless there fas ceci^fo) 
an abandonment within the meaning of * 87 tl 
the Bengal Tenancy Act, or (6) a relinqui«bn tnt 
of the holding, or (e) a repudiation of the tenaicv. 
Whether there has been a relinquishment or repu- 
diation er not depends on the soletantial effect of 
what has been done in each case <ni) The tr»n ,r er 
of tho whole or « part la operative as against ell 
other persona where it ia operative against lie 
raiyat Datamavi v Asaixa Mohat Pot Chow 
pbubt (1914) . . L L. R 42 Calc. 172 
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of the transfer is liable to bo questioned by tbe 
laal'o'd who is not a party to the transaction and 
«a»y pjuUy refuse to racogniso the transfer. 
Digs im-ttys v. Anai.h Mohan Roy Chowdhury, 
1. L R 42 Calc 172, followed. Fiffcra v Beau- 
mont, 1 Pern 101, referred to Afifroy v. Lord, 4 
D'Q. P. <fc J 2SI, Richard s v. Delbrtdge, L R 18 
El It, Amctja Ritan Sircar v Tarim ffath Dey, 
1. L It 42 Oaf* 251, disttajmshed Beuaw Lao 
Qmie r SrsoatriuoA Di.sc (1317) 

I. L. R. 45 Calc. 434 
27. ——Part of *hCildia’, bequest o! — 

—If villi — Principle of cstopp'l and leaner or ac- 
qmesceiict, tf applies Tho testamentary disposi. 
tion of a part of a non transferable occupancy 
hoi j>a;lifcothatof the whole ho'dmg is invalid, 
and It was flo h"ld in a suit by tho devisee against 
the raiyat's heir at law, Du*sn Cni.wnBA Durrs 
v. Jot Nam Das (1917) . 22 C. W. N. 471 

23. — - — — — Casfom of payment of nirar — 
In order to establish a custom of transfer 
ability subject to tho paym-nt of a customary 
na-ar, the ovid“nce must show that tho land 
lord ts bound to recogniso when na-ar of tho 
amount, or at tho rate determined bv custom is 
tendered to him A practice or course of busi 
n»ss in a zemindtry office according to which a 
transferee is ncoguisod provided that the amount 
ol the iMssr Is satisfactory to the landlord is not 
inffi-ient Tho payment of nacar without more is 
an lilioation that the yoiar are not transferable 
without the landlord a consent given on receipt of 
the nt-er A custom which leaves tho amount or 
rat- of nniar indefinite must be void for oncer 
tafnty Mm Kumam v Icosbamotkb Caioono 
haw (1313) . . . 82 C. W. N. 829 

29. — — — Gomuta’s power to sanction 

tram let — In order to rely on e receipt granted 
by a landlord A Qamaata as evidence of recognition 
bv tho landlord of a transfer ol A holding It Is neces 
•ary for Che transferee to show that the (lomssta's 
duties actually or ostensibly included at least tome 
of the dntiea of management Jtsii Sine v 
Tbascb Raw Baradcb Sisan 

2 Pat. L. J. 231 

30. • ■ Purchaser T ot non-trow f tr- 

ails occupancy holding, whether entitled to 
object to sale o! holding — Dolt of Cml Proce- 
dure (Act V of 19(18), t 47 and O. XXI, r 19 9 
The purohisor of the whole or part of an occupancy 
bolding not transferable by custom Is a represent. 
atiVu n/Cde fioJgmsat-ifsSCor ana enti'uetf to object 
under a 47 of the Cola of Civil Procedure, 1953, 
to a a»1s of the holding in ev-oution of a decree 
f >r r*nt He Ls. therefore, not entitled to maintain 

K vCaef its oud-r O XXL r 130 Paicchabita* 
orsr c Raw Sarat Srwait 

3f»U.I. 579 


- Transferability — A 1G * 


landlord cannot tel} his raiyst s occopsacy bolding 
In execution ot a money decree unless the raiys ll ■ 
ONjupsnay hulling Is transferable by usage " Mac 


PsasAOs v l>s*isars*v bu, 


’ PaL L. 7 539 


32. — TrstifaxiUfify of, fn eisca- 

tioa of money dscrss — Jtuts Tcmxe? Act (U Ji 
O 4't It of 1913 J* A. 31 (1) An oecup*o-y 
tenant la O'ma it vat tied to object to the isle 


of his bolding fn execution of a money decree on 
the ground that the holding is not transferable 
without the consent of tho landlord 21 mnu 
Padhax t> Jaqu Jew , . 4 Tat. L. J. 294 


33. - 


- Transfer of portion of r 


transferable — Collusive rent suit between land- 
lord and transferor — Deposit of transferee— Suit 
to set aside fraudulent decree and for recovery 
of deposit — Benya I Tenancy Act (F 111 of 18S5), 
e 170 (3 ) — Principles governing transfers of non. 
transferable holdings — Frouf 1 he recorded tenant 
of a non transferable occupancy holding *oM a 
portion of bis holding Subsequently tho landlord 
brought a collusive euit for rent against tho leans 
feror and obtained a decree The transferee depo- 
sited the decretal amount and cost’ under ■ 170 
(3) of the B-ngal Tenancy Act, and the deposit was 
withdrawn by the landlord. In a suit by tho trans- 
feree to aet aside tbe decree and for recovery of 
the amount withdrawn Held, (I) that as, at the 
time of the deposit, it had not been finally decided 
that the transferee of a portion of a non transfer- 
able occupancy ho'ding is cot entitled lo make 
depo-it under a 170 (3), the plaintiff was justified 
in adopting the only course at that tnue open to 
him to save the holding from Bale and the suit was 
maintainable although there was no privity of 
contract between the parties (2) That tho depc*ft 
should be considered as money paid under terror 
ol inceptive legal proceedings fraudulently directed 
against tho transferee and as such recoverable 
(J) That the decree obtained against the recorded 
tenant was void not only against the latter, tut 
was a nullity (4) That in such a case, irrespective 
of a deposit, it the transferee has suffered actual 
damage bv au unlawful infraction of hia legal 
rights, tho suit would bo maintainable Tbe 
following principles govern tlio transfer of the 
whole or » portion of a non transferable occupancy 
holding — (•) Where the transfer is a salt of tho 
whole hoi lmg, the landlord is ordinarily entitled to 
enter on the holding (li) (a) Where the transfer 
is otherwise than ly sate of the whole holding, tnd 
[b) Where the transfer fa a part only of the holding, 
whether by tale or othmrue, the landlord is not 
ordinarily entitled to recover possession, unless 
there has been an abandonment within the mesnfng 
of* 87 ot Iho BcngslTcoancv Act, or a repudiation 
of the tenincr <»i») Tbo transferee of a portion 
of a non transferable aecupancy hotding has certain 
Interests and legal rights which for certain purposes 
are limited by the provisions of the Dengs! Teninr r 
Act, read with the provisions of the Code of Civil 
Procedure- IDAS fit) AU such transferees have. 
Irrespective « I the Bengal Tenancy Aet, and alto. 
relherr dehors I hat Art, certain legs! rig! ts which )t 
infringed the Common law of the find will not be 
powerless to protect In appropriate caws («) Oce 
of such rights is tho r! 0 ht to (■omchkjO which <fi» 
transfer* bus even against the landlord unfit 
abandonment reliuqulitinient or repudiation Uk>» , 
place (rf) The Common Law impo** an oUijrt- 
tins on the land’ord to refrain from eitlrgui.ljrg 
tbs Bgtts of tin transferee by com to King a tort levs 
act in tons; irary with a third person. If this 
obligation is not observed, and dsa-sge to tbs 
transferee result*, the Common law may be in- 
voked lo Indicate the Utter** rights (rtf) The 
peno-1 at which damage accrues may vary In 
different ease-*, but a* noon as it does accrue the 
transferee may imaiediatelv Institute a soil to 
attack all frauda’en' proceediogs between the Usd- 




( 3113 1 


DIGEST OP CASES 


< *M ) 


OCCUPANCY RAIYAT — con id 


OCCUPANCY RAIYAT— concld * 


the village and is remunerated aa each does not 
deprive him ol his right of occupancy Dcbga 
Prosad Sisoh v Hari Kasi Masto (1914) 

19 C. W. N. 578 

2. '■ — — Mortgage of pari 

of o upancy tolling — Subieguinthase of rami left ill 
mortgage was yet unregistered— Rights of mortgagees 
anl 1‘tsee. An occupancy tenant made a usufruo 
tnsry mortgage of certain plots of land comprised 
in bis oo upancy holding Ho apparently gave the 
mortgagees possession bat refused to get the 
mortgage dset] register, d, and in consequence the 
mortgagees were obliged to bring a suit to compel 
registration Whilst this salt was pending, the 

0 eupawy tenant leased certain plots covered by 
tbo mortgage at a yearly rent for a period of five 
years 11 'll, on suit by the lessee for possession, 
that tlio plamt ill was entitled to a decree, and that 
ho was not bound, as a condition precedent to pay 
odths mortgagees Bahnran UpaJIya v Uttam 
gir, 1 L R 33 AH 77 9, referred to Habib 
cllah v JUvRtrr (1917) t L R. 40 AIL 223 

3 ■ - — — - Settlement, v>ht 

Ih'r of raiyati tolling or of tenure — Statutory prt 
simptum — Beajnl Tenancy Act ( VIII ol 1S8 5), 
a 3 eui-s (3}— Suit Under S 101 U — Incidents of 

1 nancy In a suit under a 104 H of the Bengal 
Tenancy Act the plaintiff sued for a declaration 
that be was an occupancy raiyat in respect of 
certain lands He based his title on two doco 
m’nts one was an amalnamah granted to bis pre 
deceisor m 1808 which recited that certain monish* 
were a»ttled with the grantee for bringing them 
under cultivation and directed the grantee to eitir 
pato wild beasts clear jungles, raise embankments 
at bis otrn expense. Carry on cultivation and rnjov 
the crops thereof , and the other document, which 
Axed the rent, was executed In 1869 and recitrd 
that on the atrength of the aforesaid a mnlnamah, 
the grantee took possession and had commenced 
to reclaim jungles, raise embankments and cu! 
tleate lands The grantee was further authorised 
to make settlements with tenants Held, that 
the settlement was ol a raiyati holding and not 
of C tenure The omnfsomaA waa expressly 
granted for the purpose af reclamation anu cult! 
ration by the grantee and the regular lease which 
follow* 1 did not Indicate any Intention to alter 
the nature of the tenancy Melt, also, that the 
mere fact that the tenant had tablet his land 
dd not by Itself establish conclusively that this 
status was that of a tenure holder and not that 
of a rairat. The t»st to b« applied to determine 
bis status was the intention of the contracting 
yiatticn Whw the terms nf the or^gtna) jrrtnt 
■were known, the statutory presumption in « 8. 
subs. (5) of tho Bengal Tenancy Act did not 
apply , where the origin of tbe tenancy was un 
knosn, the mode ol user of the land might furnish 
a valuable clue to determine Its original jmrpoee, 
and where it was ambiguous, evidence of subse- 
quent conduct of parties nifeht be admissible. 
FrorotHo .NdlA Aumae r A ifmosi Komar, 14 
C L J 38 , 13 C If. N 002 Promo** A art 
Jloy v Ann Idm Mandat ISC U A SOS Damn 
pad's top r ihdnapeere ZeniaJary Co ,JCC Is J 
311, referred to Held, further that in a suit 
under a 101 If of the Bengal Tenancy Aet it 
was not ioPvlenl for the Court to hold lhat the 
entry in the Settlement Foil as to the sUtua of 
rent was erroneous. The Court must aOmatively 


determine the exact conditions and incidents of 
the tenancy as also the rent to be settled on each 
basis Secbetaby ox State xor India t> Dioam 
bar Natda (1917) . L L. R. 46 Calc. 160 

4 — ■■■ — ■ — . — - - . ,5ml for settlement 

of ejai tails rent, whether lies — Enhancement of rent 
—Bengal Tenancy Aet ( VIII of IS8S), es 46 and 158, 
Chapters V and X Defendant was s con occu 
pancy ruiya! under a lease for 9 years ending on 
the 1st Arsm, 1319 On the expiry of that period, 
tha defendant having held over, the plaintiff sued 
lor that possession or, in the alternative, for fair 
and equitable rent for the years 1319 to 1322 In- 
clusive BeH (I) that so far as tho years 1319 to 
1321 were concerned during which the defendant 
rrssnnoo occupancy raiyat the plaintiff, cot having 
availed himself of the procedure laid down in s 46 
ol tbo BanjahTcnincy Act, 1833, was entitled to 
rent at tha rate provided In the lease only and (ii) 
that so far as the year 1322 was concerned, by 
which time the defendant had bocome an occu- 
pinay rai^u', tho provisions of Chapter X and e. 158 
not being apphcablo to tho case, the plaintiff was 
enti led to sue for enhancement of rent under 
Chapter V but coull not recover rent at an enhanced 
rate in the present amt Per Diwso't Miller, 

C J Even had the present auit been one for the 
enhancement of rent it would not have been within 
tho competence of the court tp award rent at an 
enhanced rate for previous years Davao Kvtpo 
c 'lALittj Patch* 5 Pat I*. 3. 400 


OCCUPANCY RIGHT 


See ( noTA AAOrrn Landlord aisd 
Tevant Procidi.be Act s 6 

14 C. W. N 297 
Set Landlord avd Tenavt 
See Lavd Tevcke rv Madras 

1 R. 48 L A, 33 


See OcetTAACT ItoLMVO 

Se' Occmvcr T’ais at 


■ — acquisition of, by a firm— 

See Evdowjievt 4 Pat. I. 3 533 

acquisition ol, by Joint tamlly — 

dee AY roc 3 dir < Veffer Ed/efctf 

4 Pat. L. J. 354 


— — acquisition ol, by landholder — 

Set Mamas FstavfS Land Ar» (I < 




exits fclihment ol— - 


Set Lamlpsd 


ivd Twaxt 

I LE.37 Calc- 709 


— Purchaser el— 

«S« Madras Estate Lards Act. 1909, 
m 54 and 146. 


I. L. IL 44 Had. 43 
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OCCUPANCY RIGHT— rontif 
— — .. t rainier oi — 

See Cembu Provinces TininCt Act 
(XI or ISOS) a 45 

I L F. 49 Calc 76 
1 . .. — — ■■ ilekvrartjaf erf 

( eat ngland for more Own 1 * yeajt — Prelection Iron 
evtet on Where a molurart tenure was created m 
1890 by an under tenure-holder in latour of ft 
tenant who went on cult Tftl eg iho land for 1 <2 
years Held in ft eu t by s purcbancr of the under 
tenure under Act VIII of 1885 that 11 e tenant 
Bcqo red «n occupancy r gbt and rit» nrd t eren 
though the mol rort right which he be 1 also 
obta ned was oit ngu »1 rd by oprrftt on of 8 1 6 of 
Act VIII of 1865 and the tenant was not l all* to be 
circled N ilmndKab » Shim IS IV P 410 and 
A nam Ah v A tor Ah 22 l( li 133 followed 
Jo-juhu'or Sfmumdar y lied It ahem rif Ssrlor 
a 0 IV X 13 d at ugu abed Hash (.itiut 
Coast v Ram Kan si Iluizr (1314) 

18 0 - "" 






—ttey under Ac earn « landlord hut t* Jiff' .... 

locale! ce mile oecti potion o/ (Ac ocr* f o cy raiyat — 
Benpaf Tenancy del {Till e/ 1SS1) » 132 The 
provta onft of the Bengal Tenancy Act are »ppl 
cable to a tenancy for build ng a ihop In ft oiaiVet 
in wh ch tho tenant afterward! came to reftldc 
where the tenant has occupancy r ght on certe n 
jamat under the same landlord in e d fferent t lUge 
from before the acqu e t on of the tenancy for 
bu Iding the shop Golan iloula r AIM hovar 
if undid, 13 C L J 255 Protap Chandra Dae r 
Dueetsirar Pramtn cl 9 C IV N 415 AnpaAolA 
Ckahrabutly v Shetth Ana 10 C W If 941 and 
Ilonhar Chatter ;i * Dina Bera 14 C I, J 170 
referred to. BnutimaK BnaoaT c Maharaj 
Biiudcb Boron (1915).* J. L. K IS Calc _185 

3 — — ■■ — — Under rosy at— 

Ejectment— Bengal Tenancy Act {YU l o/ IS! 5) 
«* 4 49(h) 113 133—Vtage or coelom An under 
ra yat may by usage or cuatom obta n a right of 
occupancy and he i» not then 1 able to ejectment 
after not re to qu t under a 40 of tho Bengal 
Tenancy Act Ath l Chandra E mae r Iloron 
AltSadagar 19 C W 2/ 210 referred to Copal 
Mondai t Tarai Ssaihaai (1918) 

t L. B. 46 CaJc- 43 

4 . If may be aegntred 

by edited roiyal ar a protected inttrrrt A Italy at 
hold ng at a fired rent from the lncrpt on of the 
tenancy may lubaequenlly acquire ft r ght of occo 
pauoy (e 9 ) by oont noons occupancy for 12 yc»ra 
to aa to be protected by « ICO of the Bengal 
Tenancy Act BhntKath 21 aelar v Surendra Aath 
Daft 13 C W S 1025 coat dered Sarseswab 
Paths i! Maharaja 8m Bbjot Chand MonaTap 
25 C W N 15 
.if y«/ 


Without the landlord, a 

to the eatlsfact on of the Collector that the f*nd 
lord haa good reason for his object Ion. The correct 
procedure in cases in which t la des red to put tip 
lot aalo an occupancy r ght ra eiocnt on. of a decree 
on n mortgage la to allow the eale to go ttrougl 
and then for tha purchaser to apply to the landlord 
under e 31 of the Or su Tenancy Act I91J for 
registrst on of the transfer If the landlord, aceep ts 


OCCUPANCY RIGHT— roaeM 
the fee author red the t&lo w U hold good If ho 
refuses to do ao the purebater should apply to tho 
Collector and the Collector » 11 decide wl ether 
there la good and auffic rntreaern for the land lord * 
object on CrnxiHAKi Baik r K asm Twil 

2 Pst. I* 1 473 


OCCUPANCY TENANT 


L L R 43 AIL 006 
See Kuoti Skttlevent Apt (Bom I of 
19S0V- 

8a 9 aid 10 ILR 4-1 Bom. 267 
9s 33 (C) 40 (a) nn. I III Mil 

I I R f Eom 284 
See Landlobd akd Tenant 

I L. R 33 AIL 335 
See OcCOPAtCT nouiiio 


See Sossendek Z L R 43 Calc 605 


OCCUPANT 


— ■ — - Growth of sandalucod trees on 
occupancy lands aulstnuent to inrvey aeflk- 
ment — 


See Forest Act 
ci (e) B 2 


(1 II or 18 8) t 75 
I L. R 45 Bern. 118 


OCTROI DUTY 

See G sural Claozs Act (I or IPM1 
a "4 X L. R 40 All 105 

Set Luted Provinces 1 tMcimirira 
Act 1010 s 3°6 

I L R 42 AU. £07. 


wit for refund of— 

Set Limit mow Act (IX or 1008) ^ea I 
Arts ° 62 1”0 

LI R. ZS AIL 555 


OFFENCE 

Nee IIICH CotTBT jurisdiction or 

LL R 3) Calc 287 
See R nmo L L B 89 Calc. *81 
See Wobimin s Breach or Contract 
Act 1859 s * 1 L R 43 All £81 

brought to the notice of Court In 

the coons of judicial proceeding — 

Sea Court mica mao or 

L L. R 37 Calc 643 

committed In respect of different 

persons — 

See Join bib or Charges 

I L R 88 All 457 

— — tomponnilng cl — 

See CnistixAi Pbocidure Code (Act V 
or 1898) s 345 

ILR 39 Mai. 848 

Whether it can fcc rpolea cf as a 

durely per'Onal one — 

See Ttnai Code 18f0 e* C4 aed 
3"3 ILR! Lab. £7 
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OFFENCE— eoncW 

Whether cmlss oa to give rent rece pt 

e mounts to— 

See Bengal Tenancy Act, 189 , a 58 

1 Fat L. J 149 

— -Triable with the aid o! assessors — 

Conviction o s accused of minor offence triable 
by a jury— 

Ste Criminal Pcocedtoe Code {Act V 
op 1908), s 238 

I L. R. 45 Bom. 610 

— . ... Committed at Sea. 

Set Stall Court, jcbisdiction or 

I.L 8 99 Calc. 487 


OFFENDING MATTER. 

— - — -- proof of— 

5m P iiytino Press, rorruTORE or 

1 L. R. 38 Calc. 202 

OFTER AND ACCEPTANCE 

Ste CovraACr L L. R. 42 AIL 187 
Stc Cox rnicr Act 1872, a. 2 
Ste Lard acquisition 

LLB <4 Bom. 797 
See Registration Ac. 1008, m 17 
arc 10 . . r. L. E. 45 Bom. 8 

Counter-proposal does not amount 

to— 

Set REcis-Tunov Act {MI or 1008}, 
ss. 17 A 45 . I. 1. R. 45 Bom. 8 

OFFERINGS. 

See S*ba rr , L. R. 41 L A. £37 

permanent alienation of— 

See Civil. Procedure Code (Act V or 
1008). s. 02 l L It 19 Mai 212 

Suit by pujan against guravs to 

recover offering* — 

See Civil. raoctocEB Coos (Act V or 
1908), us 6 ari> 02 

1. L. R. 45 Bom. 683 

to a temple — I rant) liability — Trane 

Itroj Property Act {IV of 1882), e 6, el (a) There 
«re certain rights that cannot be transferred 
They are rti extra eomnercivm , for Instance, 
sacerdotal office which belongs to the priest of a 
particular cl&sg Similarly a right to receive offer 
inga from pilgrims, resorting to a temple or ehnue. 
Is inalienable The c hance that f nture worshippers 
will give offerings Sa a mere possibility and sa aneb 
ft cannot be transferred. Lalehmanasvamt X aide 
v Rang amnia, I R R 26 Mad 31 } Kashi Chandra 
v Koilath Chanira. 1, L P 26 Cate 356 , Dwo 
hath Chnctcrbvtty v Pratap Chanara Goncami, 

I L R 27 Cafe 30, referred to Pcxcha Tbakur 
V EiRDESWASr Thakvr (1015) 

' v L L. R. 43 Calc. 28 

— - — — — to doily — Dispute concerning the pcs- 
teisyrn ot a temple and it* effirtngi— Ofjtnnga not 
“ profits " Orwmj out of a Vmpfe — Jurvjilvdion oj 
Magistrate — Apportionment of the offerings— Crtmi- 
nat Procedure Code (Act F e/ liOS), t US B US 
of the Criminal Procedure Cod* include* within 
Its scope ft dispute concerning the'wf oaf possession 


OFFERINGS — condd 

a temple and the land on which it etard*, hut 
n °t one relating to the right to, end apportionment 
the offerings given by the worshippers Such 
°"e rings are not " profits ” arising out ol the temple 
w, tbia the meaning of *. 145 (2) An order juade 
' m 'ier s 145 declaring ft party entitled, to the act Dai 
P°tges8ion of a temple, and its offci mgs is, therefore, 
,n Vawrej aa to tbo temple, bnt not ft* to the offer 
»“*, Cuirara Ghosnf v Fat Dehart Dai, ILF 
"J Cak STS, referred Co Diet Sabas Path A K v 
“^ozn7 N akdas Gin (1911) 

1. 1. R. 38 Calc. 387 

OFFICER. 

la the Army — 

Su Attachment I L. R. 43 Bom. 716 
Ste Civil Pnocirunr Conn (Act V or 
1908), a 00, ci (2) (5) 

r. h- B. 37 Bom. 26 


OFFICIAL ASSIGNEE 

Ste Civn. Procedure Code, 1908 — 

S, SO J U R. 37 Bom 243 

O XXII. a 10 

I t. R. 39 Bora. 688 


See Insolvency L L. R. 37 Calc 418 
See Insolvent I. L. R. 43 Bom. 890 
Bee Liquidator I L. R 43 Calc. 688 
See Presidency Towns Insolvency Act, 
1009— 

Ss 7 86 I. L. R. 35 Bom. 473 

Sa 33 and 52 I L. R 44 Bom 655 
dalles and right* ol— 


prospect ol litigation with — 

Ses 1rsoi.vsxn I. L. B. 43 Calc. 374 


right ol— 

See Civil Procedure Code (Act V < 
1908), O XXX vm, p 6 

1 Z>. R. 39 Mad 90 


— sale by— 

See Iksolveecy I, L. R. 42 Calc. 78 
title ol— 

See Issolvzpcy I L. R. 40 Calc. 78 
I. L. R. 42 Calc. 72 

verbal orders by — 

See Ihsolvency L L. R 47 Calc. 68 


0F nciAL coRRtrrnoN 

See Contsact I, L- E. 43 Calc 125 


0F FICtAL RECEIVER. . 

See Provincial Insolvesct Act (III Or 
1907), as- 20 and 22 

I L. R. 39 Mai 479 


See RtctrvEn. 

order ol— 

See Pbovtscul lx solvit rr Act (III 
or 1007), ss 16 to 22. 46, 52 

I LIUS Mai 15 
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DIGfbT OF CASES 


( 3JO0 ) 


OFFICIAL RECEIVER — cowti 

order to, without notice— 

See Pbotinciil IrSolyincy Act (III 
OF 1907) « 46 ct (3) 

1 EH J9 Mad, 593 
■ ■- ■ — whether a Court — 


1 L. It 40 Mai. 

— — ■ . . Insolvency — Convey 

•net if n etusary to p etfeel f Ho to land pvrchaeed 
*» audio* at like instance of Ope al Receiver — • 
Fnm(tr «/ Properly Art (I V of HSZ) , Si Tine 
Is noth ng to exempt a convcy&ooo by «n Official 
Rece ver n Insolvency from the opera! on of a 54 
of the Transfer of Properly Act 1882 About, 
tfasinn v A las Kuisava Sana (191D) 

t L R 48 Calc 887 

OFFICIAL RECORD 

See Tehekhana Para 

I LR.M Cede 995 

OFFICIAL TRUSTEE 

See FnoaaTB I L- It. 87 Calc 387 
~ • — Probate — 0 (feral True 

lee t Act (X I II of 1861) tt I 10 3* The olbc at 
Trustee as const tuted by Act XVII of 1864 la not 
ent lied by v rtue of h a office and m hit character 
aa Official Trustee and n the name of Offc al 
Tru tee to ohta n a pant of probate Ashbury 
Pa (ray Ca aye and Iron Co v Riche L It 7 
H L OSS referretto Obey e Ohabc*ila Daai 
(1910) L L. R. 38 Calc 53 

OFFICIAL TRUSTEE’S ACT (XVH OF 1884) 
See Probate I L. R 37 Calc 387 

ss. 8, 10 32 — 

See Official Trustee. 

I L. R. 33 Calc. 53 

OFFICIAL WITNESS 
privilege of- 
fice Fnann* 1 L. R. 42 Calc 857 
OLD WASTE GROUNDS 

electro cut bom — 

See Mannaa Eniatx* I-ani, Act fl of 
1908) as 3 (7) 153 and 157 

X L R 38 Had. 183 

OMISSION 

Sw-Cnanov. 

L U R 40 Calc. 188 

ly mlataVc — 

See Power of Attob«et 

1 la R 87 Calc. 893 
» i ■ to um notice — 

See Fir cm os or Dfcsee. 

L L. R 40 Calc 45 


F AtOOF 


ONUS OF PROOF — coafef 

See CHarurDasi Ciukban I anus 

L L. R. 42 Calc 710 
See CoNSIGKMENT Loss OF 

I L R 41 Calc E'G 
See Death raESUMrTrON of 

I L. R 37 Calc 103 
Fee Ejectment 1 L R K Bom 357 
*<« Evidence Act (I OF 18“2)— 

S 92 , I 1 R 39 Bom. S99 

S 110 I J, R 45 Bom 789 

See Exycetow, Bale by 

I L. R 38 Mod 575 
See Fobfeittfe 1 L R 41 Calc. 468 
See rsam I L. R 41 Calc 090 

LLR 37 AIL 637 
See Hindu Law — llrvon 

I L R 38 Had 188 
See Jcbt 24 C W N 819 

oee 1 asbatjs I L. R. £9 Bom. 625 
See Land loud and Tenant 

L L. R. 37 Calc "23 
Sen Lech. IvxeEs«nY 

L L R 43 Calc 417 
See Limitation Act (IX or 10C8) F-n 
I Ante 110 141 

L L R 40 Bom 239 
See Mcvrcrrat Flection 

I L. R 47 Calc 524 
See VccuazscE I L. R 48 Calc. 757 
See Possession 23 C. W N 683 
See Press Act (T or 1910) as 3 (I) 
4 (J) 17 19 20 and 22 
See Patsi 

See Paiiway Comtaky 

LLR II Bom. 1 

See Pitt apir 

I LR 43 Calc. 654 
See Second Arriau 

I L R 2 Lah 249 
See Wild I L. R 47 Calc 1043 
I LR.4J Bom 845 
- - - placed on wrong party — 

See Leootiablx Instruments Act 
1891 s 118 t LIU Lah. 428 
a suit lor succession— 


See Customs ( Succession) 

1 L. R. 1 Lah. 434 

Presumption In favour of coeU- 

nca ol Lie— 


— Hlndn Joint Family ( 


Set Eenimi 25 C W N 409 

fie* Bean in OF Proof 

Cm Carmine L L- R- 40 Calc 718 


See IIjndu Law (Joint Family fro 
riRTY) LLR.3 Lah 49 

— In twtom case — stconiappeal— 
fite Ptr»ja a to crts Act I91S s 41 
fiec J Bisoicnox I L. E 2 Lah. 187 
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DIGEST OF CASES. 


OMUS OF PROOF— concld 

* That stut not within cognizanca o! 

Court 

S« Jcsmuctiojr IL R, 2 I ah. 302 
Unoccupied village site — Presump- 
tion o! title vesting ta Government— 

Fee Evidevck Act (I of 1672), 8 110 

I LB 4J Bom 769 

■ - — • Suit by Ctnemmenl 

pattadar to eject feannf * — Claim by (enonte to tiglt 

oj occupant j — FnclJ eetalfiifltjiff rights o/ occupancy 
— Tilfe of plaintiff and struct of notices to quti un 
disputed — Onus on defoliants to prove cTaim, how 
satisfied — Second appeal — Jurudictum of High 
Co iri on second appeal la deal ir t\ (acta. Civil 
Procedure Code (ISOS) a 203 In suit a brought by 
tba appellant as Government pattadar against the 
respondent after due service of notice to quit, to 
eject them from agricultural land in a ryctwari 
Tillage, the respondent# pleaded that they had a 
permanent tenancy or right of orcupencv , and 
the appellant’# title and the notices purporting to 
determine the tenancy were not disputed Held, 
that the onus was on the respondents to prove the 
existence of their right of permanent occupancy, 
but that it had been established by the evidence 
that they had been immemorial!? in possession of 
the lauds, and that they had not been proved to 
have been ever let fnto occupation bv the appel 
l»nt , that thev had been paying uniform tote of 
rent , that the lands were reclaimed and brought 
under cultivation by them , that they bad made 
great improvement* and carried no cultivation 
either of dry or garden crop# of their own choice 
•without anv interference or objection , and that 
they had for a very long time been cornel mea 
making abrnatioDs of nrlls and lands, and the 
onus of proof had been thereby satisfied. Tho 
District J udge bad passed decrees In the appellant a 
favour for possession of all the land# In auit The 
High Court was of opinion that the District Court 
had omitted to determine a question of fact which 
was essential to tbe right decision of the euit on 
the merits, and framed issuea which ft ashed the 
District Judge to decide a» to whether the respon 
<lenta were yearly tenant* or had a permanent 
right of occupancy These the J) strict Court 
returned without dealing with them in a aatufac 
lory winner The High Court on second appeal 
drow an Infcrenee of tho respondent*’ occupancy 
right*, and decide 1 the appeal (dealing with it 
und-r a 101 of the Civil fenced ire Code, 100S) in 
favour of tho respondents field, that the infer 
onoo not being contradictory to anv finding of fact 
iy iStr D ft.vet CscoeS, a.-wl S&ner baling Xftienalr 
from which such inference coul l be drawn, the 
High Court h» f Jam fiction on ler the circum- 
stance* to deal with the ease under * 103 and 
male a d*crre at it had done Sermarvjjr Kiraa 
n \FVEAiacnsi* Gorvoiw (13 n 0). 

I.L.R 13 Mad. (P, C.) 567 

OPIUM 

Etc (tarn Act * 

$« Often Art ilov 2878) a* 5,0 

1 L. R. 31 AIL 319 

1, — — Illicit sale of— Proof of tit 

factum of At *ale~ Presumption from «oal I'itjr to 
account so* sfactwily foe epivm f* elicvcr of scut 
tuet of «»p tale — Opium A (I f/ ej J 574) a* S. SO 
The effect qf as 0 and 10 of tne Opium Act, 1675, 


OPIUM — condd 

is that, when once it is proved that the accused 
has dealt with opium in one of the ways described 
in s 9, the onu* of showing that he had a right so 
to deal with it is placed on him by s 10 But tho 
commission of the act, which « the foundation of 
the particular offence charged under a 9 most he 
proved before tbe presumption raised by a. 10 
comes into operation at all, and the presumption 
cannot be need to establish such act Where, 
therefore, there is no evidenco to prove the fact 
of any safe of opmm by a person accused of illicit 
sale, the deficiency « rtot supplied by the statutory 
presumption and a conviction of illicit rale is bat} 
JsHirAB Ca.t-VDBi Scccn i Emperor (1910) 

I Ii. R. 37 Calc £82 

3 Illegal possession of — Opium 

Act (/ of 1373), te S {<) 10 — Alert possetaton eon 
tranj to the Ac! without guilty frame of mind — Fes- 
peelire liabilities of owner of boat end ereto—Pre 
sumption of commission cl offence under the Act — 
" Conveyance " — Boat. Under m. 9 (c) and 10 of 
tbe Opium Act (I of 1878), mere possession of 
opium without being able to account for it satis 
factorilv, apart from any frame of wind is an 
offence Tbe owner of a boat in which opium 
found is in possession of it, but not tho crew when 
they arc neither owners not jointly Interested with 
him in any venture as an Incident of which potsee 
aion might be attributed to them Where the 
owner of a boat alleged that opium was earned on 
board by a passenger without hi# knowledge, but 
there were circumstances disproving hia etory 
HtV that as he had not satisfactorily accounted 
for its po'session it moat be presumed under » 10, 
that it w«» opinra In respect of which he had come 
untied an oBenco under the Act Qvcrre Whe 
ther a boat in which opium is carried Is a ’‘con 
veyonce ” nacd In carrying it #o as to be 1 able to 
confiscation on conviction of ti e owner under the 
Act EMrtROac llimn Alt (1800) 

II L R 37 Calc 24 

3 Possession bjr consignee of 

railway receipt covering contraband opinra— 
Lying undelivered in a railway off ce — Erp'ditney of 
interference on mu ton when accused guilty of im 
porting such opium — Opium Act (f Of IStt ), f 8, 
els (c) naif («) Per RtcnABDSOw J IWcssfon 
by the consignee of • railway receipt covering « 
parcel of contraband opium lying undelivered in 
the railw*) office under circumstance* showing 
knowledge of It# contents, constitutes juwKcasion tl 
the opium within e 9 (cl ot the Opium Act though, 
after its arrival, the police tied up tbe parcel with 
tape and Instructed tbe Parcels Clerk not to part 
wifA it in or o’er fo prevent uVAvrry wffdont tnedr 
cognisance Aa«hi A«rt Baatav Emperor / L.T 

32 Cate 357, and A thru/ Alt v Emperor, t L, tl 

33 Calc 1016 followed Kali C/jxran ifblhtrfe* 
r Emyrar, l L It /l Calc 637, referred to. ler 
pH* w» n- liens J It i» very doubtful wtelber 
u Oder the clreurontanre# the accuaed was In povwa- 
alon of the opt am within «. 9 (cj of the Act. Per 
CoiUcw The accuaed was guilty under a 0 (*) 
of importing ipiom and tbe ease was not tfccrriorc. 
a fit one for interference on revimon. loso Kr* 
v FurraoB (itH9) . LL.Jt.4d Calc. 820 

OVTUit ACT (I OF 2878). 

ii. 3 and fl — 

— Morelia— vlrtltr *»• 

c Mot in fit term " Opium '* //ltd, that fnorji 1* 
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OPIUM ACT (I OF 1878)-«ffltf 
-it 3 and B—conc'xi 

ft not included in the term “ Opium " as defined 
in the Opium Act | it being only one of the many 
ingredient a of omum and not » preperation or 
admixture of opium or a dm- prepared from tbe 
poppy Punjab Government Notification No 951 
of 16. h October 1916, as amended bv Notification 
No 6.)S3 0. and I , dated 27th March 1917 (page 
78 of volume II of the Paujab Excise Manual), 
referred to Sita Kail o Tm Cbowji 

I. L. E. I Lab. 443 

— ts. 4, 5, and 9 — 

— Contract by which 
person iciihmil licence sa eaobled to sell opium xmd 
A end B were farmers of opium revenue under 
Government. They obtained a license from tbe 
Collector for the sale of opium, subject to the eon 
dition, among others, that they should not sell, 
transfer or sob rent their privileges without the 
permission of the Collector A and B .without the 
sanction of the Collector, entered into an agreement 
with C, by which they admitted him as a partner 

solution and winding up of the business Be Id, 
that the agreement was void and the suit was not 
maintainable The effect of the agreement between 
A and B on tho one hand and G on the other wa« 
to enable G to «U opium without a lieente, an act 
directly forbidden by a. 4 of tho Opium Act and 
niado penal by s 9 Tho contract being intended 
to emote p to do what was forbidden by law wsa 
unlawful and void Tbe provisions of the Alihan 
and Opinm Acte are not intended merely to protect 
public revenue but the prohibitions contained in 
them are based on public policy The agreement 
was also illegal as It amounted to a transfer by A 
and B of their privilege to C, in violation of the 
condition against transfer subject to which tbe 
license was granted The combined effect of s 4, 
0 and 9 of the Opium Act is to make the transfer 
in violation of the condition* In the license, Illegal 
Xalaiw Padmasabhak v Bait Baebissdh Haeda 
( 1912) . . L L. B. 35 Mad. 632 


OPIUM ACT (I OF 1878 ) — cmclJ 
S. 9 — conoid. 


eoold not be sustained. JIahomm Kazi v Kilfl- 
Ehtebob (1916) . . 20 C. W. N. 1208 

— ■ i • ' - Possession of Jtailvay 

receipt relating loan andehtered parcel of contraband 
opium Tho possession of n railway receipt relating 
to an undelivered parcel of contraband opium 
lying in a railway office under circumetancee show- 
ing knowledge of iti contents, constitutes posses- 
eioo of the opium within e. 9, cl (c) of tbe Opium 
Act. Kan sm Nats I! Asia v Eueehob (1) die 
cussed and followed I. L. B 26 Calc. 1016 


• — M. 9 and 10— 

Ste Ctsjmvsai, Pbocewbz Coot, s 2S5 
3 Pat L. r. 433 
See OriCM L L. R. 37 Calc. 24 & 631 
S. L. R. 46 Calc. 820 

— ■ — • Sole of morphia by 

medical practitioner There ia a clear distinction 
between use of morphia In. practice by an epptoved 
medical practitioner and sale to his patients and 
such sale ia punishable under s 9 of the Opfom Act 
Jooesk Chanoba Lshui « Kbo Fneibor 

£4 C. -W. R. 3« 


— — — — ». 11 — Boat, unlaw jut user by hirer— 
Confecahon, without hearing owner An order of 
tbe Magistrate c OT 6wetirft a boat under a 11 of 
the Opium Act wa* set aside when such order was 
passed without giving the owner of tbe boat an 
opportunity of being heard 8 11 of the Opium 
Act docs not seem io contemplate that every recep- 
tacle in tba nature of a ship or a house or a carriage 
in which a small quantity of opium may happen to 
be found i» liable to coo6«eaUoi' , tbe UabiUty 
arise* from the owner of such conveyance using the 
conveyance for the purpose of transporting opinm 
Abhi'l Kahamav r EirrzBOR (1910) 

15 C. W. R. 298 


I 15— 

Set Rtscni vbosi Lawful. Ccstobt, 

t L. R. 43 Calc. 11G1 


»«. 5, 9— 

Matter and tenant— 

Liability of matter for act of tenant Where the 
servant ol a licensed vendor of opium, in the course 
of his employment a* auch tenant, told opium to a 
person under the age of fourteen yeara. it waa held 
that the licensed vendor slao was liable under a 9 
of tba Opinm Act even though he might pot have 
been aware ol the male Quuw Empress v. Tnab 
Ati, 1. L II 21 Bom. 42J, followed. Ehtbwor x 
Baku Lap (1912) .L L. R. 34 All. 319 
- - — ■ — — — f . 0 — 

— — — llheit possession of 

opiuiw— P*Mts»*o» o) substance uwjvt (or use o* 
opium a ml containing only Irocet of or. mm Tha 
ai-cnsed were convicted under s. 0 (c) of tb* Opium 
Act for being in illioit poa«esnon of two and a half 
seers of opium Tho anbaUnce soiled from tha 
jio»ieaii<m of the accused was, oa ehomical analysts, 
found to aontoin traces of opium amounting to 
lew than one per cent, and to be unfit for use a* 
, opium Th-re ww no evidence »• to whether the 
traces of opldm could be extracted from the mass 
sad need *• opinm i Bell, that the conviction 


OPTION OF PURCHASE. 

Bee Lease . 1, L. R. 42 Bom. 103 


ORAL AGREEMENT 

See Evtoevce Act. 1872, S 92 

. . t L E. 31 Bom. 69 

B 02 ASD PboV (2)- 

L L. R. 33 Bom. 399 


See LawdLob 


. I. L. R. 39 Colt. 683 
•r PeortBTV Act (IV or 
118 

v v w., m vba, ic& 


ORAL. EVIDENCE- 

Set Covtract ro* Salk 

1. L. R. 45 Calc. 431 
See Dexbuajv AosicrLTtrRieTs’ Bluer 
Act, s 10A t L. E. 38 Bom. 305 
Set Evrnrvc* Act (1 or 1B72), a 91 

L L. R. 41 Bom 488 
Set Prvr . X LfE. 41 Cafe 347 
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ORAL EVIDENCE— cwicM 


ORDER-IN-COUNCIL — eondd 


By Magistrate as to unrecorded 

statement ot accused 

See Evidence Act, a 27 

25 C W. N. 788 
- - -■ ■ of agreement preceding a written 
agreement, whether admissible — 

See Registration I. L. E. 2 Lab. 438 
— to vary term? o! a written docu- 

ment — 

See Evidence Act (I of 1872) — 

S 82 . I L. R. 42 Com. 512 

1 I. L. R. 44 Bom. 720 

ORAL SALE. 

See S it* 2 L R. 44 Bom. 588 

See TaAvarrn or Rrofutt Act (IV ot 
1932), as 4 and 64 

I. L. R. 88 Mad 1158 

ORAL SURRENDER. 

See r.ATYAT L It. R. 47 Calc. 129 
ORDER. 

appeal from— 

See Civn Procedure Code 1 908, e« 47 
. aki> 104 1 L. E. 44 Rom 472 

granting leave to m Receiver for 

negligence-cot appealable—’ 

See Cmt Procedure Core (Act V or 
1908), 0 XL1II, n 1 

I. L. R. 45 Com 99 

For compensation without examining 

all complainant’* witnesses. 

See Cbdjijial Procedure Cons 1803, 
a 250 . 1 L. R. 44 Mad 51 

ORDER ABSOLUTE 

See Limitation L L. R 47 Calc 746 
Set Mobtcaoe 1. t. R. 87 Calc 796 
IB C W. N 837 
See Mortgage Decbee 

1. L. R. 39 Mad 544 

ORDER-IN-COUNCIL. 

See Cine Procedure Code, ISPS, O 
XU , a 15 1 Fat L. J. 3S5 

2 Pat L. J. 498 
See Letter Patent (Patna), cl. SO 

2 Pat L. J 6S4 

o! 21st December 1903 and Paper 

Boot- 

See ftuvr Covsea, Aiteal to 

6 Pat. L. J. 114 

- — — . — . ConetrvcLon~J»tereat, 

from what date payable — ! fane profile — Compeitea 
lion far mjnwweli — Liteetir* Dm* lortn by 
Iiiigalion tn fed.u, commc-ilcd upon. An order 
in Council directed that on payment by the Appel 
last of certain auma cl money, duo In re, pert 
ol mortgage*, and Interest thereon at 6 per cent , 
the Appellant should recover posicMion of the 
property together with m<\jn* profits . field — 
That, intemt should ran concurrently with the 
mejne profit*, that being the construction which 
the Board h*d placed upon the order open an 
application M* ictIow. Held, also— That patt 


of tho mesne profits having been due to permanent 
improvements made by the disseizor, a deduc- 
tion of 10 per cent was properly allowed by 
the High Court jn reaped thercoi UtJd, further — 
That the increased rents that could bo properly 
attributable to the improvements could bo pro 
party s-{ off against tha mesne profits orea though 
they were not actually executed by the persona 
m possession of the date of the decree, but by 
persons from whom they had purchased tho pro- 
perty. Raja liar Bhaouat Datad Sr.cn i. 
Ram Ratam Saha (P C ) 

23 C. W. N. 258 

ORDINANCE. 

1914— nr— 


See Commercial Intiecotuse with 
Enemies Ordinance 

J. L. R. 42 Calc 1094 


1919—1— 

See Court Martial . £5 C. W. N. 701 


See Criminal Lav. 

I L R. 


Lab. 34 


1 & IV— 

Ttial ot offences by special Com- 
mission— 

See Governor Central ik COUNCIL 

I L. R. 1 Lab. 326 

ORIGIN 

See Custom I. L R 45 Calc. 835 


ORIGINAL COURT 

competency of, lo entertain appli- 
cation — 

See CtriL Pnocro ere Cope (Act V’ Or 
1908), O XL\ BR lo ABO 10 

L L. R. 39 Mad. 832 


ORIGINAL SIDR HIGH COURT. 

See Contemtt o* Coupt 

L L. R. 41 Calc. 173 

Decieion o/ Jvdgt of, i/ 

binding on another Judge on Original Side A 
Judge on the Original Side of (he High Court shouftf 
follow the decision of another Judge sitting on the 

tame side, but such decision is not binding on the 

Judges bearing appeals from the Original 6>d* 

CnAITEAU RaMBILAS l PllIDBI CtTANb Kt**> 

1 VsWiS 


ORISSA.® 

Srr Sale ' I. L. R. 4S Cale. 811 


ORISSA ZAMBJBARI. 

in— 

frt ClUtKlPIM ClIABkJB I ANTS 

I, L. B. 43 Clip. 710 
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OPIUM ACT (I OF 1S78 >— crnld 

— S3 3 and Q—concid 

ia not included in the term " Opium “ as defined 
In the Opium Act , it being only one of the many 
ingredients of opium and not a preparation or 
admixture of opium or a drug prepared from the 
poppv Punjab Goremment Notification No 951 
of I6„h October 1916, aa amended by Kotif eation 
&o 8 jS 3 C and I , dated 27th March 1917 (page 
79 of volume II of the Fnnjab Exciso Manual), 
referred to Srra Bin e Tax Cbowh 

LLB 1 Lab. 443 
- S3. 4. 8, and 0— 

~ Contract by which 

perron without license u enabled to aril opivm tend 
A and B were farmer* of opium revenue under 
Government They obtained a hcenee from tbe 
Collector for the sale of opium, subject to the con 
d tion among others, that they should not cell, 
transfer or sub rent tbeir privileges without the 
permission of tbe Collector A and B .without tbe 
sanction of the Collector, entered into an agreement 
with C, by which they admitted him aa a partner 
in the opium business C brought a suit for d t 
solution and winding up of the bus nets Held, 
that the agreement was void and the suit was not 
maintainable The effect of the agreement between 
A and B on the one band and 0 on the other, was 
to enable C to sell opium without a license, an act 
directly forbidden by • 4 of the Opium Act and 
tnsdo penal by i 9 The contract being Intended 
to enable p to do what was forbidden by low woo 
unlawful and void. Tho provisions of ths Abkart 
end Opium Acta ars not intended merely to protect 
publio revenue bnt ths prohibitions contained in 
them aro based on poblle policy The agreement 
was also illegal as it amounted to a transfer by A 
»nd B of their privilege to C, in violation of the 
conbtion against transfer subject to which the 
license was granted The combined effect of s 4, 
5 »nd 0 of the Opium Act is to make the transfer 
in violation of the cond tlons In the license, illegal 
Nalaix Padmakabiiak v Sarr Badxixadii Saids 
(1912) . I. L. B. 35 Bad. 582 


OPIUM ACT (I OF 1878)— CtracAi 

. — — | 9 — condi. 

could not be sustained Marched Nazi v Kiira- 
Esipebob (1916) . . 20 C W. N. 1206 

. . . Possession of JEoiftraj 

receipt relating to (in undelivered pore el o/ contraband 
opium The possession derail* ay receipt relating 
to an undelivered parcel of contraband opium 
lying in a railway office under circumstances alow 
ing knowledge of its contents, constitutes posses- 
sion of tho opium within t 0, cl (e) of the Opium 
Act Kansui Nath Baku v E mi-mob (1) die 
cussed and followed L L. R. 26 Calc. 1016 

ii. 0 and 10 — ■ 

See CnwiKAz, Procedure Code, a 235 
3 Pat Ii. J 433 
See Ornrsi I L R 37 Calc 24 St 681 
LLR 46 Calc 820 
■ ■ Salt of morplua by 


medteal practitioner There is a clear d stinction 
between use of morphia in practice by an approved 
medical practitioner and sala to bis patients slid 
such sala is punishable under a 9 of tbe Orinm Act 
Jooesii Chawdka Lunar v Kran Emperor 

24 C W. N. 313 


. f. 11 — Boot, unlawful user by hirer — 

Confiscation, without hearing owner An order of 
tbe Magistrate cocfierating a boat tinder B II of 
the Opium Act was set aside when such order wa» 
passed without giving the owner of tbe boat an 
opportsmty of being heard S 11 of the Opium 
Act does not seem to contemplate that every reeep 
taclein tbe nature of a ship or a house ora cerr age 
in which a smsll quantity of opium may happen to 
be fonnd is liable to confiscation , the Lability 
arises from the owner of such conveyance using tbe 
conveyance for tbe purpose of transporting opium 
Abdot Rahamav v Emperor (1910) 

15 C W. N. 296 


S. 15- 

Sea Kescdx vbosi Lawtul Ccstodt, 

L L. R. 43 Calc 1161 


— M.B, 8- 


- Uatl 




Liability of matter lor act of servant Where tho 
servant of a licensed vendor of opium. In the course 
of his employment as each servant, sold opium to a 
person under the ago of fourteen years it was held 
that the licensed vendor also was liable under e 9 
of the Opium Act even though he might not have 
b“cn aware of the Bale Queen-Empress r Tirol 
Alt, 1 L II Si Bom. <33, followed Emperor r 
Bamr Lai. (1012) ,L L R. 34 AIL 310 


ORAL AGREEMENT. 

Set Evidence Act 1872 s 92 

. . LLR 31 Bom l 

s 02 AID Pnov (2>- 


■ Illicit pottui 

opium — Possession of substance unfit for 


.ct for being In illicit possession of two and a half 
rers of opium Tha substance seized from tho 
oMession ot the accused was, on chemical analysis, 
oand to contain traces of opium amounting to 
cas than one pet cent and to be unfit for use as 
ipium There was no evidence aa to whether the 
races of opium could be extracted from the mass 
sad used as opium i Bel!, that tbe conviction 


See Lease . L L. R. 39 Calo. 683 
See Teaksvzb ov Property Act (IV or 
IBS'*), sa 54, 118 

L L R. 37 Had. 423 

ORAL EVIDENCE 

See Cownucv xox Sale 

I L. R, 45 Calc. 481 
See Drsxnix Aoeictotcristb' Relive 
Act, 9 I0A L L. R. SB Bom 305 
See Etidexce Act (I oi 1872) * 91 

LLR 41 Bom. 4«9 
Ate Prar . I L.JR 41 Calc- 347 
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ORA Ci EVIDENCE— coir W 


ORDER-IN-CGUNCIL — <o«W 


——By Magistrate 'as te be recorded 
statement ot accused. 

See Ennises Act, s. 27. 

25 C. vr. N. 73S 

of agreement preceding a tent ten 

agreement, whether admissible — 

See Rhusthatiov L L. R. 1 Lah. 436 
to vary terms of a written docu- 
ment — 

See EvrozNCB Act (I or 1855) — 

S 02 LL R. 42 Bom. 512 

O I L R. 44 Bom 710 

ORAL SALE. 

See Si te . 1. L. R. 44 Bom. 5S6 

See Tbanster ox Phopebty Act (IV ox 
1882), S3 4 and 64 

L L. R. 38 Kai 1158 

ORAL SURRENDER. 

5m IUjtat L L. B, 47 Calc 129 


ORDER. 

appeal Itom — 

Set Cl m. Procxdcbz Code 1608, s*> 47 
. asd 104 1. L. R. 44 Bom. 472 

granting leave to sue Receiver for 

negligence— not appealable — * 

See Civil PaocEncnE Cone (Act \ or 
1908), O XLIII, *. 1 

I. L R. 45 Boat. 99 

For compensation without examining 

all complainant’s witnesses. 

See Ceiuisal PftocEntms Code 1898. 
» 230 1. L. B 44 Mad 51 

ORDER ABSOLUTE. 

See Lnimtios I. L It 47 Calc 746 
See Moktcaoe 1. L. R 37 Calc 780 
15 C U K 337 
See ZIoxratGt DtextE 

l. L. R. 39 Mad. 644 


ORD ER -IN-COUN CIL. 

See Civn. Pbocedcsf Code 1608 O 
XLV, n 15 1 Fal L 1 385 

2 Pat, L. J. 498 

See Letter Patent (Pair a), cl. 39 

2 Pat L J. 684 

of 21st December 1808 and Paper 

Book— 

See Parvr Codicil, Appeal to 

6 Pat. L. J. 114 

- — — — — ■ ■ - ■ Conitruction — Interest, 

from teJiat dole poj table — Mesne profte— Comptnea 
lion for iwprowmnta — Ezceee ire Jim* taken by 
litigation rn India, eommenled vf or An order 
In Council directed that on payment by the Appel 
Jant of certain gums of money, due In respect 
of mortgages, and interest thcroon at 6 per cent , 
the Appellant should recover possession of the 
property together with megee profits Held- — 
That interest should nm concurrently with the 
tncanc profits, that being the construction which 
the Board had placed upon the order upon an 
application fSr review. Held, a!so--Thit pmt 


cl tlio mesne profits having been due to permanent 
improvements made by the disseisor, a deduc- 
tion of 10 por cent, was properly allowed by 
the High Court in respect thereof Held, farther — 
That the increased rents that could bo properly 
attributable to the improvements could be pro- 
perly sot ofi against the mesne profits oven though 
they were not actually executed by the persons 
m possession of the date of tbo decree, but by- 
persona from wboro they had purchased the pro- 
perty Raja Rai Buacwat Dayal Srson tv 
lint Rata if Saha (P. C ) 

26 C. W. N. 258 


ORDINANCE. 

1914— m— 

See Habeas Corpus 

I L R .41 Calc. 459 

VI— 

See Commercial Iktercocbse vrnr 

r^EMlES OBDrtAaCX 

L L. R. 42 Calc. 1094 

1019-1— 

See Colbi Maltul £5 C W. II. “01 
See Cbultsal Law 

I. L. R. 2 Lah 34 

I&IV- 

Tml oi offences by special Com- 
mission— 

See Goi ebtob Gevebal »v torxcii, 

I L R. 1 Lah. 32« 

ORIGIN. 

See Custom I L. R 45 Calc, 835 
ORIGINAL COURT 

competency of, to entertain appli- 
cation — 

See Civil Pbocfdcse Code (Act V or 
1908) O XLV, eh 111 atd 16 

I 1. R. 38 Mad. 832 

ORIGINAL SIDE. HIGH COURT. 

See Covrmrrr op Cocbt 

I. L. R. 41 Calc. 173 
- — — - — Diemen of Judge of, i / 

binding on another Judge on Original Side A 
Judge on the Original Side of the High Court should 
follow the decision of another Judge sitting on the 
same ride, but such decision la not binding on the 
Judges hearing appeals from the Original Side 
Cuaitbam Raubilas c Bornm Cjiavo Kessr 
Chavd (t n lfi) 1 L. R 42 Calc 1140 

10 C. W. N. 820 

ORISSA.® 

See Sale " I L. R. 48 Calc 811 

ORISSA ZAMINDARI 

- — ftlates in— 

St' CiucsirAn Citakbak 1am •> 

L L. R. 42 Calc 710' 
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ORISSA TENANCY ACT {II OF 1B13>-wmW. 

8. 204 (2) and (3 ) — tondd 

landlord he is released from the payment of rent. 
Gofi Bisiru. e Rist Cuaxdba Sane 

2 Pat. L. J. 46 

ORPHAN ADOPTION. 

Set Hrvoir lui\r~Aooenot. 

I, U R. 37 Mad. 529 
See LrjrrrATiO'' Act (IX of 19flS), Sen I, 
Art 18 . I. L, R. 37 Bom 513 

OSTENSIBLE MEANS OF SUBSISTENCE. 

See Security for coos Bounora 

I. L. R. 39 Calc. 456 
-|— ■ - — — — i— • Condi (ting the play of 
*' ring ’* pame— Criminal Procedure Code (Act 1 0/ 
1S3S), * 100 The conducting of the "ring” 
gamo is an ostensible) means 0 ( mbsirtcnce within 
the meaning of s 109 of the Ciruumil procedure 
Code {fan Sing v Amg Emperor, 6 C L J 70S, 
referred to lUvoxir Stun v Eitfebob (1913) 

I. L. R. 40 Calc 702 

OSTENSIBLE OWNER 

Sit TRAKSFER of PBOFSETi Ac t (IV OF 
1882), s 41 I t, R. 34 AU. 22 
I. Zi. R. 43 AIL 263 

OTTT-DEED. 


00DH ESTATES ACT (I OF 1S69). 

Will o! Talogdar— A Taluq dar in 

1862 in compliance with the directions issued 
by the Government made a declaration that ‘ I 
wjsh t.o file Ibis application that after my death 
UmraO Singh the eldest son (*ic) my estate 
should continue to my family undirtdcd in 
accordance with the custom of the ' Iia;g*ddi ’ 
and that the youngest brothers shall bo entitled 
to maintenance from the Gaddi Nashin IUld, 
that this was a valid testamentary disposition ta 
favour of the eldest son Umrao Sinou « La tin 

1 U 33 AIL 344 
rs. 2, S. 8, 10, 22 — Summary a ted re- 
gular scllUmenU of Oudh — Villages settled on grantee 
whose name leas entered at turner in Lists 1 and 2 oj 
thotc prepared under e 8 — " Taluq hr " — " Estate " 
under 3 2 — Impartible properly — Kabuliat ertevltd 
by grantee after the lime limil specified in e 3 — Svfl 
for partition — After acquired properties held to be 
partible, tberebe mg no intention thoicn to incorporate 
them with the impartible property At the summary 
settlement of Oudh, an order was made on the 6th 
of October, 1859, for the settlement of eerfam 
milages with the ancestor of the parties to these 
appeals who, however, did not execute his inivtiat 
until the 13th of October, 1859, and so rot within 
the time limit specified la a 3 of the Oodh Estates 
Act (I of 1869) namely, 11 between the let of April, 
1858, and the 10th of October 1859 ” At the regu 
Jar settlement, shortly afterwards, the grantee 
recovered decrees for possession of other villages 
and subsequently acquired other properties by 
purchase In respect of all the settled milages his 
name W38 entered in Lists 1 and 2 prepsied under 
the statutory provisions of s 8 of t ho Act In a 
amt for partition to which the defence was that 
all tbs property wav impartible Held, (affirming 
the decisions of the Courts in I ndia) . tha t the grant »e 


OUDH IS TATES ACT (I OF 1869)— fratf 

85 2, 3, 8, 19, 22 — concld 

(the defendant) was on the construction of the pro- 
visions of Aft I of 1869 relating thereto, a “ tsiuh- 
dat,” and the villages so settled with him formed, 
within the meaning of the Act, an "estate ” which 
was impartible and descendible to a single heir- 
On a question whether the delay in executing the 
labufinf deprived the taluqa of the character of sc 
" estate * defined in s 2 of the Act, the Judges ct 
ths Judicial Commissi oner’s Court differed In- 
opinion Held, in the absence of an express decla 
ration that non execution within the time specified 
would be fatal to the right given to the grantee by 
t 3, that no such construction could be put on 
that section , but the execution of the talvhot 
related hack to the date of (he settlement, namely, 
the 5th of October 1859 As to the after acquired 
properties the defendant contended flat t\ the 
custom of the family they became part of the 
original estate and were therefore not subject to 
the ordinary Hindu law of inheritance Held, 
(affirming the decisions of both the Courts fcclow), 
that the evidence was insufficient to establish that 
custom , that no intention of the taimjdar was 
shown to incorporate the subsequently acquired 
properties with the taluqa, as w ns necessary on the 
authority 0/ the case of Pariah Evmnn Dili r 
Jagadis Chandra Jihalal, J L S 20 Cole 433, 
433 , I if 29 1 A 82, 98, and that the plaintiff 
was therefore entitled to a decree for his share 
I one half) of such properties as being partible 
Javei Prasad Srvon * Dwaubla Prasad Srvon 
0916) I. 1 . R. 35 AU. 391 


— Absence of registration under Act These oj , ... , 
related to lands owned by the taluqdar of Ilhtn 
garb, whose name was one of those entered in tie 
4th list prepared under s 8 of tl e Oodh Estates 
Act (I of 1869) lie died in 1890, leaving a great 
grandson the appellant, and three grandsons 


having niado a 


d the 39th of August 1892, 
giatcrea unuer a 13 of the Act, by which ho- 
d the taluq to the appellant a minor, and 
appointed the mother of the boy to be his guardian 
and the first respondent to be manager of the estate 
during his minority The will «l*o provided that 
in ease the respondents separated from the appel 
lant, they should receive a maintenance allowance 
in the form of grants of tilLqdari villages to be 
selected by the appellant On tbc death of the 
testator the first respondent entered on the manage- 
ment of the estate, in accordance with the directions 
of the will, until 1908, when the appellant attained 
his majority and assumed possession and control of 
it, the respondents continuing to reside with lulu 
But in 1910 thev separated from (he appellant and 
he made grants to them of villages of which trot*, 
tiem of names tcclt jlace in 1911, the villages 
declared to be I eld by the severs! retperdents “ for 
generation after generation without right of 
transfer” S 16 of Act I ol 1869 erects that no 
"transfer otherwise then by gift of any estate or 

any portion thereof, oro/*Byinieresf therein made 

by a taluqdar . . . under the provisions of this 
Art ahsll be valid uole-s made by * registered ir* 
trsmer.t signed by the transferer, and attested by 
two or more witnesses ” Ur s 2 of the Act 
"transfer’* is defined as meaning "an at (-ration. 
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ODDS ESTATES ACT (I OP 1869}— 

ts. 8, 22, sab-3 (II) — ccseif 

dying intestate the est3to shall descend to the 
nearest male heir according to the rale of pmnogeni 
tare." After tho passing of the Outfit Estates Act 
(I of 1S59), his name was entered as a "talnqdsr " 
jh list l, and in list 6, which was a list “ of the 
grantees to whom sanads or grants may hare been 
or may be given or made by the British Government 
op to tbe dale fixed for the closing Of the list, de- 
claring that the succession to the estates comprised 
in such sanads or grants shall thereafter be rega 
lated by the rale of primogeniture " Held, that 
the meaning of tho word “ primogeniture " in the 
n-inti! was the ordinaiy meaning of tbe same word 
IS the law of England. On the death of tho talnq 
dar b widow tho succession to b»s e-tato was con 
tested by hia cousin tho respondent, who would be 
the heir if the succession was governed by the role 
of lineal primogeniture and Ins uncle, who would 
succeed If it was regulated by nearness of decree 
Held, that the question whether the estates of 
tiluqdars for the purposes of intestate succession 
must be treated as nopart ible, is settled by authority 
in the affirmative! , Ran Bijui Bahadur Stiyjh v 
Jayatpal Sviyh 1 L B IS Cate 111 , L. B 11 
I A 173 and Jajdtsh Bahadur r Shea Pariah 
Staph, i L It 21 All. 367 ; l B. 2t / A 100 
The soacession therefore to a taluq must be to an 
impartible estate, whether the estate “ ordinarily 
devolved upon a single heir " as in list 2 of s 3. 
or wh8ther tho i accession was to be regulated by 
the rule of primogeniture as in lists 3 and C of 
s 8 3 22, in bo far as it des-nbea in the 6r»t ten 

of it* »ab se-twas ehe specific order of heir* pre- 
ferred to tho succession, must have foreo given to 
it to the effect of standing as a statutory substitute 
for any lino of succession set forth In the sanad 
Where sub s 11 of a. 22, coming aa ft doe* at tbo 
close of th* long list of specific stance of proscribed 
succession »-ta up tho rule that In default of any 
ono tst ng under the previous aub sections there 
should be preferred " inch persons as would have 
boon entitled to succeed to the estate under tho 
ordinary law to which persons of tho religion and 
tribs of aocb Uluqdar etc , are subject ” It most be 
construed aa Ving a g-neral relegation of part es 
Co the situation in which they would bare fccea 
foanl apart from the Act In the present case that 
situation was found in the annad ifsrff. and was also 
contained r‘th-- by way ol affirmance or at least 
bv way Of narrative In li"t 5 of a 8 of the Act 
White the specific rules of succcauon in \ct I of 
1833 mast tm held to displace this, the general r« 
fcr-nce to what Is not covered by those specific 
rales most Include a reference to tbe rights of 
parties ascertained In tbe sanad which was tbe 
original title to tbe property On these principles 
and this construction * Hell, (affirming the deci 
non of the Court of the Judicial Commissioner) 
that the succession should be regulated by the rate 
of lineal primogeniture and not by ne*rn»ss of 
degree and that the respondent was entitled to 
succeed I>s»t B**itsn cisch e CiuvMUBnvv 
Sreon (1910) . . L L.*E. 32 AIL 699 

H 8, C2. cU II, 14. 15 — Suer eettoa to 

I ii nadir is fuff safir * S v*e*i tpret*e4 Atif /»£?/ 
—frilf— tiwdofirm CL 11 to a 22 of the Act 
which prOTtW III! in default of anv descendant * 
specified tn f’C p~>vt vi* ten clauses a* heir* upon 
jotfsiacv lo t*lnvls*» or grar'ers whrwe names 
hare Wn lo»»rt* ‘ to the second cr third l.«u pro- 


CTJDH ESTATES ACT (I OF 1869)— coif J 

83 8. 22, els, II, 14, is~nnctd 

Tided form cl 8 of J be Act tbo estate to lo descend 
to such persons as would hero hern entitled to 
succeed under the ordinary fsw provides rpcciaf 
bmitations. When the succession is regulated by 
cl. 11 tho simple heir in cases coirirp under list S 
is the one nearest in Kuecersion end nav be male 
or female but onder list 3 premogemture applies. 
Tnjjrni firu B»ksh £n>c« r Tpajur Sitiz 
Srscn . 25 C W K 721 

f 13— 

SeeS 2 . I L. R. 42 AIL 422 

■ - 1 - •— es. IS, 18 and J7 — Tn ujer of imtnore 
chle property in Ovdh—Oral gi/ftn/crriros — Tranr/ir 
oj Property Jet 11 V t>j 1SS2), e 123 — Be/d, ecn- 
ilruction o/ — 11 htlhir Uelomehtery cr dud of ft jt 
fitter tiros — Legatee predeceamg hetotcr Better 
the Oudh Estates Act (I of 1869) Immoveable peo- 
ple is not transferable bv gdt infer rues otler- 
wiu. than by registered deed AUbougl sncdrjtid 
eon is exempt from the operetion of e 13, es being 
ono of tho »p-cie] class therein dr « prated it gift 
ti> him to be ehd must coihply with tbe provisicne 
of as 16 and 17of tbe Act , the two ec(* of sections 
not being contradictory of each other By a deed 
dated tho 6th l fay, 1837, executed by a tsluqdar 
in favour ol his adopted «oo tbe prcdece>«or m 
title of the appcllnnt tho executant faficr stating 
that he had by a deed of will on 20lh May 1883, 
appointed hi* adopted son cb hia eucccstcr to the 
whole of the property and that it had become 
necea.ary to alter acme of the prrm> one of that 
deed) declared that it wa a wntfen "by way of 
deed of adoption and codicil to • will, and that 
he had made over the whole of the proper!* In lull 
to his adopted son and had absolutely and uncon 
ditionally relinquished all right end j rnpnctorthfp 
as well as erased inlcrfi-rcneo with the property 
In • subsequent clau-e he described the person (n 
who«e favour th* deed was mado n* * mv adopted 
•on and donee and legatee under the deed, dated 
tho 26tb >ls\, 18S3 as well as under this deed 

in res pert of all my moveable and Immoveable 
property which h*aalresdy been acquired, or which 
may be acquired hereafter during my lifetime or 
wb eh mar come to me by Inheritance, or to which 
I may become entitled " If ell, (affirming tbe deel 
sion of the Court of tho Judicial Commissioner), 
that on a consideration of the provider* of the 
deed aed of the circumstances which led up to Its 
excretion, it «a» tertamentanr la character and 
eoul f not bo construed as a gift infer tiros to the 
•pjwUaut'a predecessor in title, who predeceased 
his adopt! re father la styling him “dooeo " the 
do- 1 ref reed simply lo wbsi was given him by the 
deed and codicil Unit Has Srscn r Pmovn 
Baxusir (IStO) I L. R. 32 'ML* 227 

- — ss. 14, 15 aad £2 — 0*dt tiluplan 

ohf'i— fivto'lioa Pnisivffstiift Sana.!— r<cl ,r<7 
lie hue e> tveoeno* The predecrasor of a Hindu 
Oi lb tsluqdar was InrluJed fn list 3 made under 
the Oodh ZZstote* Act (1 ot 18C9), t 8 a** f*laq.f»f 
to whom th- Bnti*h Ooverncicut had era n ted a 
pnraegenltnre aanad The f aloqdir «* ed fn Ifioq, 
having bv hi* will lioqueatbetf tbs taluq to hi* 
riM l 'T ff»d tho tataqdar died fnteatate the 
taiuna *rU l have dcsetr'Vd Under L 22, et. (ij), 
of the Jet to “ roch r<ftOns a* would bate been 
eatitlcd to sucreed Ioffe estate un l<r the Ordinary 
law Jo wfclch jeriicri Ihr eel yion *rd ttiV " 
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OtIDH LAWS ACT {XVTt OF 1876 )— cot 

e. », ell. (1J, (2) — 

See Fbe eieptiov L L. B» 32 AIL 351 
OUDH RENT ACT (XIX OF 1868}. 

— - - Lnder proprt el nr, 

status o/, dwUwjuuked from tlujt of tenant — Under 
■proprietor declared by decree Jo bt uilAout right o/ 
transfer — Effect — Stain* oj under -proprittor not 
affected binder a compromise agreed to la ISO? 
h-etweeu an Oudli (alukdar and a relation o l Jus 
who had been claiming a halt abate la the taluk, 
tao (orioer agreed to grant to the latter the under 
prop'ielary right in Tillage D 2 he Settlement 
Oihcer before whom the matter came up lor orders 
On 8th dune I8u3 ex abunianti cautela sent (or the 
grantor to ascertain whether he tot ended to confer 
on tho grantco the tight to tranaler The grantor 
did not appear hut tho grantee to avoid lurtfcer 
harassment agreed to the pasting of a decree dc 
olarmg bis status to be that ot an under pro 
peietor without right ol transfer It eh}, that tho 

nettle meat Ofhcer s order involved a contradiction 
■n terms That the law attaches certain rights to 
the status of an under proprietor, which t>\ tbs 
decree the grantee was declared to be, in accord 
ance with tho terms of the compromise, and so 
long as he retained that status he remained clothed 
with those rights and ho could not be divested of 
them unless and until he lost that status and tho 
words “ without right ol tranaler ‘ in the decree 
did not affect his rights as under proprietor The 
position ol a John darmwni or “under proprietor, 
ivas fully understood in Oudh before the passing 
of Act XIX of 1563 which definitely crystallized 
and gave statutory recognition to his rights and 
status That Act draws a sharp distinction be 
tween an “ nnder proj.net or ' and sa tenant. 
Bn true Binok v Basavr Sit.cn (1013) 

22 C. W. N. BSS 


OUDH REST ACr(XXII,OF 1886). 

Civil and Revenue 

Court!, r etprclive lurwrficlion* oj. m sammdar * ml 
against holder* oj land — .Sait /or ejectment in Rue nut 
Court — Defence that defendant proprietor or under- 
proprietor — Zaininilar't *uil for declaration in Civil 
Court — Right to vie In Oudh In cases In which 
Act III ol 1 *01 applies, tho Court ol Revenue 
has tho exclusive jurisdiction to determine what is 
the status of a tenant of lands and what are the 
special or other terms upon which such tenant 
holds, and tba Civil Court* have the exclusive 
jurisdiction to decide whether or not a person in 
fconaareunr oil Ami b- ,hnUV- w pivpnwdtiy or ouubr- 
proprietary right in the lands ihc question whe 
ther the person in possession holds a proprietary 
or uuder proprietary right when raised and persisted 
in the Revenue Court cannot be finally decided in 
that Court and the only remedj of tho zsmmdar 
is a suit in the Citil Court for a declaration Jhat 
the defendant has no such right, and when in aueh 
' a suit the latter fail* to j.ioto such a right, the 
Court cannot refuse to mate such a declaration 
Abej, llcais t Razo (1018) 21 C. W. S. 682 

• — ■ — — A* amended by V J’. 

i(cf 1\ of 2901-—" Tenon t " and " thittadar,” 
definition of, In * 3 (10), if S ootm* Ch Yll (Aj 
ettbtejHenUy aided — Vbjeet of CS. ill [A j— 
Enhaueerntnl oj rent la rtrpect of a lease pit** 
by tea* ol maintenance—" l a von ruble rate of rent " 


OUDH RENT ACT (XXH OF ISSSf—conta 
—Rev. XIX of 1793—. Act XT 11 of 2S7C—Jct 
XXII of JSS6, es 107A to 207II. Tho specific 
, enactments of Clap \ II (A] of Act XXII of 
1880, which was'added to that Act by the amend- 
ing Act, U. 1\ Act IV of 1901, are not limited 
m their application by the definition of tenant ’ 
and tbihadar * in s 3 (10) of the Act which 
was part of Acf XXII ol 1886 as it was j assed 
in 1680 . The object of enacting Chapter \JI [A] 
was the protest on of the Government revem e 
assessed upon agricultural lands and as far sa 
poasille to maintain proprietors of lands in a 
position to enable them to pay the Government 
revenue and the local rates assessed upon their 
lands and thus to avoid losing their land* by 
making default in payment ot revenue duo to 
the State 2 ho question being whether the rent 
at which maoza Bandlna Hsian was held by the 
defendant or the plaint if s at the date of the suit 
wa3 or was not liable to be enhanced Btld, upon 
a construction ol the lease creating the tenancy 
and on a renew of the relevant provision* of 
Beg XIX ol 1783, Act XMl of lb76 and Art 
XXII ol 18bt> that the mauza not being liable to 
resumption under n J07E of Act XXII ol ISfO 
and the provisions of a 16711 thcreot not applying 
to the cate, s 107G applied, and not the niuum 
having been fourd to be held by tbe defendant at 
• a favourable rate of rert " within the meaning 
ol Chapter VII (,A] of the Aet. the decree of tie 
Board of Revenue for enhance Hint ol tie ten, 
of tbe mauza was concct lariuri hibWAL < 
Tar Dxrcit Coximjssiomb or Rutni (1813) 

23 C. W. N.^125 

8. 3 (10) , Ch. VU-A . — Inlancimct t 

of rent— Lease by talvjilor for eclJrcticri vj lint* o) u 
rr.au^a to theladar—Arnindmtnt of Att by bmUu 
Province* Act (/ ( of IS01) {Ovdh Lent, Act lilt, 
AMcadntui Act) bmee the addition to tie Oudh 
Rent Act (XXIX of 1680) by the amending Act 
(Oudh Rent Amendment Act, 1P01) of Chap \ HA 
which deals (infer alia) with tho enhancement of 
the rent of land held a( a Uroutalh rent, and 
contains as 107A to 107K. the specific ena.tn.euls 
of Chap \ HA are uot limited in their apjlicatfcn 
by *. 3, sub-a. (JO), which must be regarded aa a 
mere glossary defining tho terms “ tenant " ard 
“ Chela dor as those terms are employed in Arr 
XX.11 of 1680 aa it atood when it wo« pasted. 
Held, therefore, where the defendant (apjcilsnt) 
was a theladar or prison to wbrtn the collection 
of tho rents of a meurs bilcnging to a taluqa ltd 
leen leased in 2£l'l Ij the tleft fafoqdar at a 
“ favourable rale ol icm, the icnt waa liable to 
enhancement under CLqi V HA of Aet XXII cf 
JSS6 m accordance with the jiovmont, and tn 
tl« condition* ofthet tLajier (unable to the eir 
ccmstancea of tho cate 1 Annan hCnwiH r. 
Dsfctt CovinasioMn or Khehi (1D16). 

L L. B. 40 AIL 641 

OUDH TAEUKDABS. 

bee Tazrxoxi J. X. B, 22 AH S2 


OUSTER. 

See Jorcr Owsxas 
L 

Set Lnuiitios . 


L. R. 47 Calc. 182 
L. E. 46 L ft. 185 


Amt foe damage* by 

co-otcner— Condition* tieeeiiary for tome of actum 
Each joint owner laa the njtt to the jostesaica 


VOL. II. 



{ aw ) 


MOIST 01 Uses, 


{ 8110 ) 


OUSTER — coxil 

cl all tbs property held in torn no i equal to tie 
ti a M of cvcli of bit tpinpinl ti» In Interest and 
auperlor In that of all other peraon* II" ti»» 
th« name right to the « and enjoj mn t cl lb* 
comnon pr. perty that ho 1 is to h « * u ln j rtq ert y 
except In » Ur a* II la I m f*<l bj lie cq »1 right 
cl h a co alarm. I act eo owner may at alt I mo 
reasonably enjoy every part of tha common pro 
party It »ws*»r ly follow* that ono co-owncr 
ha* "no right to the eicla* IB possess I>0 an 1 n»c 
of a nr particular portion of joint tm forty 
and H ho exerel*** a oh right* aril exefu lr. h « 
oo sharer* from parti ipatbm in tha po**c*a m. 
ho rnusdaccounl to lua oo-ahsrer for hi* Interest 
In th» part from which he ia ousted e»cn though 
ho tale* no more than hi* |u*t alar* h t tit 
oo iharer out of po«*cavlon cannot ecrorU n rf the 
mtro possess! n of the co owner an tong a a be 
relraina from aett ng up any claim to a! are in If at 
pwaesslon Hen « n order to giro rise to k raure 
of iretl n aga nit ll e co-ahirer U mutt he proved 
that hi* act baa amounted to e ter or l«v« n 
Where there la an actual tarn ng out or beer- og 
excluded the parly ent tied lo the posseas on it etc 
la an oujtor Any reals is n e ( rerentlr* • ra- 
aharer from obtain ng eflectiee | osaceelon la an 
actual oortcr Sn h re* alaneo m it be clearly 
and affinnst rely »hnwn and la not pretan r 1 frem 
equivocal facta wh h may or may not 1 *t e been 
dev gnr-1 to operate a* an delusion. A tenant In 
common cannot bo held liable to b a co-tenant for 
damage* for os* and occupation of the joint 


the jo nt property V tl out assertion of I Ostlle or 
erolua t« V tie and w thoul ela m by b « eo tenant 
to be adm tted into possesion be It undet no 
obhgation eren to account for be hat a right to 
aueb ooo opanry Pmrypiu Saaaray '‘tyotit r 
’Saatvog* Niuavaic Bison* (19101 

E3 C. W 5 BOO 


OUTCASTE.*' 


OYERCROWDIKO OP HOUSE. 

fisa Boumr MtraiciMj. Arr as. 3’6 
379t T-I.R 39 Bom 81 


See Bos*** CirrHevteifii. Atrr as J79 
379A Lf.R-39 Bom 81 

Set Mahius Laxb Krvvsrx AssrvsnEvr 
Act U o* IS7«) a 2 

1. L, R. 38 Mad 1123 

— lability of — 


See Wxjjb rt-aar 

1, L E. 1! Csto 7: 

— — miry of. la Kcord-c! right*— 


PACHETE RAJ 

~ ■ — . Aloepceb yrval ttnef 

i on o / — Crntom — G art cf fait by 1 ajc e/ er 
liorjssst (treat fa pyeal * a I f I ae — fra 1 «/ 
laja ef ret tire fattier lo ttnme it granite » 
l ]et fne — ( } o* e'f l It o / great -t lo rcorne «■ 

* j*J « «— 7>e*/v -• 

1 tU On the cell 

had fa I d toes all all 

tl at f y reatom a IWpoal grant on ier II * 1 acbeie 
Ba) lapaea In Oo grantee a 1 fet n e open the 
d a b of the grantor an f the I an J revert* forth 
w lb to the I a] l ui that H ere wai good ground* 

I r tbs vlow that a malnleuanoc grant lo the 
) aebete Raj la lor the 1 fo of the grantee, bnt fa 
liable to be returned by » b* auecreaor ef <f e g antor 
abould the Jailer do during the I fetime cf the 
grantee Tl* ease* lo /•»«r*»m /Turners c dun 
taro • I e 0 J toe S l Pro ISC Oennora n 
Jiao c Dtai Ini S njh Jj/i SI Pep ' 51 
and Ao««d Lot 8 »p* » fumed Aerayoa S J loo. 
I A m do not estalUsh the eottom a* alleged 
by <1 a pf* ntlff Where tl * grantor of * Hoe pork 
grant p rnorted to reaurno tie grunt In tbe I fe 
t me of the gran eo anl then granted a p«fa 
■o reaped of I be anl je«l natter to another person 
and on the grantor a death the yurt* Jar sued 
to retume the tolject natter of tbe grant 
front the grantee. UtlJ that It was not a rare 
where * 43 o I tl* T natter el lVopertp Act 
could apply alnee the h*lr of the grsotor yrat 
atdl free to e*crcl*e hit option lo reaume or not 
If a transferor without title hi" once become 
entitled to a val d ratal* (n tl o Isrut, the trana 
tercel eqnlty would attacl open it In th« hsnda 
of all pereona claiming undor lho tranateroi " ' 
w •« tl an foe a legal internet bv porch* 


inclusive A 
tl e 1 fetime of 
>cov«ry of tho 
'Urt etfrotelng 


Sea Bustxb Lixd 

UE II Calc I«i 
See Motob VemcLE" 

t to R 45 Calc 470 
See Rrairea L L. R. 88 Cafo 834 
— rights ol — 

See Vouuo Bsanr 

l- Is R. 41 Cate. «83 


without no ce— tbe b< 

■ult br lb" pain Jar brought li 
both grantor and grnn eo' for 
p o/mrty waa dlamlsscd tbe I 
tbe op nlon that the kknrjreh K i*uv ee» ne 
reaomalile in tho grsnteo a 1 letlrne JfrW that 
the lee alon <1 d not bar tho pale Jar t suit to 
recover poaaearloa brought after tbe donor* 
d ath CncTi Banina Sanxna e Pcnv* Cb*» 
pu*Caoccuost(1DU} 19 C W R 1272 

PADDY 

See Arrna sr«xui 

I L. R 48 C»h 1DSB 
S a Monioaox 1 L. R 47 Calc 12B 

-suit to recover value of 

Sea Inuxanos 1 LR 48 Calc 62S 
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— —amt to eject— 

St* EMiw I. L R. 43 Calc 1104 

PAKKI ADAT TRANSACTIONS. 

— dts*mgai3h*d from kachchi adat 
Set Contract I L. R. 42 Bom- 221 
See WiGEcr^a Co^tkact* 

LLR 42 Bom 373 


- Incidents of— Wager 


PAKKI ADAT TRANSACTIONS — canid, 
ndd. further, that on an examination of the 
business of the contracting patties and of the 
surrounding circumstances of tho case ** rtFJTw^ 
that the common intention of the partes was 
that the plaintiffs and the defendant should 
deal in differences and settle that wav and that 

rsSft r ‘i/sas: 
f»r r ™ vn • “rrs 


,„g, defence of From about the end of June 
1003 the defendant, a young man, without much 
experience of business, entered into potfci adat 
transactions for the sale of linseed with the plain 
tiffs who were a firm of Harwori shroffs and 
merchants, in a largo way of business dealing 
as merchants and commtss.on agents, largely 
in ootton and to a small extent in Imse'd. There 
was one transaction in cotton b"twoea the parties 
and tho defendant entered into transactions 
la linseed to tho extent of 4,000 tons in an with 
tho pUmTffs, which transactions tho plaintiff* 
passed on to various purchasers. S’* >n all, bet 
ireon which purchasers and tho defendant there 
was no print v whatever In the contract made 
by tho plaintiffs with each of ths said purchasers 
there was a term that delis ery should not bo 
given to the firm of Narronias Rajaram & Co . 
a Marwan firm, who wero tn tho habit of insist 
inz on delivery and of refusing to #*ttlo contracts 
by the. payment or receipt of differences Tho 
plaintiffs subsequently attempted to secure 
evidence to show that the transactions between 
ithOmselves and tho defendant were genuine 
transactions and not wagers They endoavour 
od to induce the defendant to sign a draft letter 
prepared by the pU miffs’ attorneys in which 
Soatruotions were given for tho purchase of a sraau 
part Of tho 4 000 tons of linseed for tho aale of 
whioh the defendant had entered into transac 
tions with tho plaintiffs and ultimately induced 
tho d*feudant to sign a draft letter acknowledg 
inz tho correctness of the statements made in 
a letter of the plaintiffs' attorneys to the defend 
ant setting out tho plaintiffs' rortion of the traos 
actions between the parties. The plaintiff* 
farther purchased and delivered 300 tons of 
linseed in pirt fulfilment of their contracts with 
" -the 30 purchasers, an 1 as to the balance of 3,700 
tons the eontraots with theso purchasers 'were 
entiled by tho payment of difference*. It appear 
*£ bowover, that the purchase of 300 tons had 
been effected by the plaintiffs with the view 
to Influence tho result of litigation Hell, that 
In view of thi fact that the pitta alula was 
not a disin'eresto 1 broker bat a party to tho 
■contract whoso intention to gamble of other 
wise might well be known at tho lnoept>on 
«( tho contract, and that there was no Privity 
between the drfontant and the <10 buyers 

from the plaintiffs, tho existence of such porehas 
•er* was only relevaot as affording an indication 
of the p’aiaJff*' intea‘!ua*at the time of their 
contract* with the defendant, but In view of 
tho condition that delivery shoald not bo green 
fo Natron 1»« Itajarain ft Co . It appeared that 
it was not laton led that delivery shoald b<* given 
to tho Si purchasers by the plaintiff* and accord- 
ingly lb* said 33 contract* were not a *u < 9ei«nt 
indication of ao intention on the part of the 
plaintiffs to call for dsutery from the defendant. 


Wager, intention 

client — Transactions by Mum m — Costs iho 

oi tb, rah -w « 

should be recovered Qsa tho client the J«H<» 
Xal s a principal and not a d.»mterest«l middle- 
man bribing two principals together ' 1 ^ 
question which has to bo decided is what on 
the evidence was tho common intention of tho 
oarties with regard to tho settlement or coroplo 
S of tho transactions in dispute. A Uefcndant 
who has successfully pleaded a » 

is entitled to his costs \L 

Dkanwandas Parmhram, I L. R 3S B ,.1J 
folded- Ciwogaud-BaMIssotdas r Ji»a- 

ratax KasatYAXaL (1913) 

I, L. E- 39 Bom. 1 


- Fakxa 


“"“S=r°K?..T 

and ptrekeue of e*A ^ J^ds-Whelker tuck com 

.‘'".“i hi.2 !rSS TfJSSi 

c r °£' 9 t I 1 The plaintiffs alleged that they 
CK/, P Kombay a« ‘Falla broler,' 

PuUa^diW.ai) by the de'enjanl* Mn* 

business in tho Bents to enter into fnnrard 
contracts of *ale anf purchase of cotton. Under 
r , » ,k b d«hmlints who were adrlsed 
by [he plsintdl* about the state of ‘5®*?**^ 
f£m time to time the plaintiffs entered Into a 

•r^rwfc iwf* ^ ^ anw 

adjusted , , ,’r m t ^ m l f t en al“u’ Jnio* at the date 
tho plaimlff* th f, , “ill .,, 272 7 3, the greater 

of the .nltamouolrd tot* - • ^ ar(taet . t which 
portion of the aarae retot ^ pontiff* 

resulted fro® the *v!i amount, the 

having that the traoa. 

^ Sn'-tChThU'empIoyrd the 
gambling and wagen»? transaction* and tbsi t» 
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*' PALA ” OR TURN OF WORSHIP-vouM 
Trustees for ft public purpose * re not, by tho nature 
ol their oftic<*, protected from tin* operation of 
estoppel la again** the assignee* erf the original 
parties to tho dwd In question Doe v Dome 
X. P SQM 760,6! r n 307, I Tef ft v Itene. 
L. R S Q E 6(2 and Ifijjt v Jttam TtsCo, 
t It 4 ] 1 337, refcmxl to [\ lew in heated by 
BisrUEB J in JfaK leu v jMmiMti, 1 C XY X 
403 noticyeptrl] JVr Mookkwee »nl Rescrr 
CBorr J J V custom to bo vtti l must ham four 
essential attribtiV* • (t) it mit*t bo immemorial , 
(u) It must bo rea*<inahio j (m) it nnet ham oonti 
nued without interruption slneo Its immemorial 
origin, an! (iv) it must !»a certain In respoct of 
■t« nature generally, ns well as in rcipeet of tho 
locality where It la alleged to obtain an J tho per 
eons whom It is alleg-xl to all -et ’ Ty ion r 3m th 

0 .Ail it EL 406 followed A cu>tom cannot ba 
oalai^eJ by parity of reasoning Arthur v IJoken 
Aon* If jfa-l Hi Prat jot’ y Oopi Kruhna 
J L II 37 Cole 323, referred to. * A custom 
originating within time of memory oven though 
existing in fact. Is vol t at Law Mayor of I onion 
v Cor, X. H 2 It L. 230, followed ) vhJence 
showing cxrrcUo of a right in accordance with an 
alleged Cuitorn as far back ft* bring testimony 
can go, raises tho presumption, tho igli only a r* 
liuttabla one, as to tho immemorial oxistcnco of 
th» custom fl utard r Smith 2 Moo ,fr 12 129, 
Mercer v Dense, [1301] 3 C* 521, followed If the 
existence of tho custi m h*s berti prove*! for a 
long period th* o»ut 1 es on !h* p»r»on seeking to 
disprove tho custom to demonstrate its lm)>osiili\ 
lity It a custom bo against reason (i t , artificial 
wad legal reason warranted bv authority of law) 
it has no force in law When a o istom is said to 
ba yoid as bein'* unreasonable tbo unreasonable 
character ol the alleged custom conclusively proves 
that tho usage oven though It may hare existed 
from Mine jmmrmzoorJal, must bavo resulted from 
accident or indulgence and not from any rights 
conferred In ancient times Salisbury y Gladstone 
ail L C 602, followed The period foe ascertain 
ing whether a particular custom is reasonable) 
or not, is tho tiroo of its possiblo inception. The 
Tanislry Cote, (1 6 JS) Dotes 29, followed. In prao 
live, the- Kalighat Templo pal fit have been trims 
forced during at least 00 years though in a limited 
millet which those alono can enter who ara quail 
Cod to become shobit by birth or marriago, the 
time when this custom originated being unknown, 
Proof of tho existence ol a custom need not be 
carried bock by direct evidence to tho year 1713 
when the Supremo Court was established, or oven 
to 1793 when the first Regulations wero passed by 
the Indian Legislature The customary right 
JLi> jnakeji.SAlO -nViryoVf’e. _jn(t or. lease of .a .Vain 
in favour of persona within a limited circle (tho 
transferee being ondor precisely tho samo obhga 
tion to the endowmont as tho transferor himself) 
Is closely associated with and possibly developed 
out of tho harilahle, deniable, and partible ebarao 
ter of a polo. JanoLce v flopauf 1 L It 2 Calc 
365 * f erred to A custom of this description 
clearly cannot be characterised on any rational 
grounds as unreasonable or opposed to pulrbo 
policy Foreclosure, as a remedy of the mort 
gagso, i* not confined to mortgages of land , it is 
equally applicable to mortgages of chattels Ham 
ton y Dart, l Corny® 303 2 E<j Cat Abr 6 
followed. A mortgage of tata nyibU property is 
entitled to foreclose the mortgagor qmte as much 


" *ALA ” OR TURN OF WORSHIP-coneW 
as a mortgagee of chattel* Mm our* Dxni 
lUnrexs Himen, (1011) | L. R. 42 Calc. 455 

“ — Pal i of i oorih p, i ehi 

l«r mnwrroWs proper! o—lAmitation Ad ITT of 
IMS) frf ISO ,ckrlh>r governs in t to enforce mort 
JiJ' of palt A turn of worship is not an interest 
in immovc-al Id property Consequently a suit to 
enforce a mortgigi of a turn of worship Is not 
governed by Vrt 131 but by Art 120 of the Lmilt 
Allan Act Vmtsrtrratrs Bs«s* Coswami «• 
I’ftouuDuAV Trout (1 J18) go c W. N. 994 


- /’ala at)’na',o 


of. 


apart from the dehniler land — f istom, proof and 
wriufO of — Subfinsion of polo t ihl ty of — 
Objection. / itra m iff nod appeal U hero thoro was 
an alienation of a pah or turn of worship 0*1 j, 
apart from tho deb i‘ ter lull an 1 eviJoneo was 
adlueed of instances of alienations along with tho 
dob ittor lind — Held that no custom of alienating 
tho pal i or t urn of w orship, apart from the debuttor 
Ixti 1 w>s established an 1 that such an alienation 
was unreasonable 1 lahomaii Debt v Mar idol 
1 1 aid ie 11 R 42 Ca'e 415 20 C f J 183. 
distinguished The transfer by a sheKait ol hit 
turn of worship to two persons in different shares, 
is tuireasonablo an 1 objection to such ft division 
may be taken for the first time in second appeal j 
ft being a point * f law and tho responden. not 
being taken by surpruo NlTVa Gopal Banerieb 
V NaWI LaL lIlSElUBI (1919) 

ILK 17 Calc 990 


PALAYAM. 

Set Ul»JETTt*D Palatax 

L L E 41 MaL 749 

— — — — -- ■ - ' V metllcd palxjam— 

, Alien ab hi j — Land held on seriuc tenure — Abolition 
of nervier — Pel .« duf.es of land owner— Effect of 
etmode A psUynra in tbo Madura distract was 
held originally on military service tenure and 
subject to tho payment ol a tribute to the para 
mount power It was contended that it was also 
bold on condition of rendering polico service to 
tho State In support of that contention reliance 
was placed upon sanads granted in 1797 and ISO0, 
by which tho j alayagar was hound to protect tho 
inhabitants from robberies and to deliver up 
murderers and deserters In 1891 tho palayagar 
mortgaged villages of the palayam for debts 
incurred by brm prior to that data and m 1909 
the villages wero bought by the mortgagees at a 
sale under a mortgage decree No permanent 
.settlement _had been raado with tho .mfqvagar. 
but in 190 j one was made with tho alienees Held, 
that tho pnlayam was not by reason of its tenure 
inabenabio, since n iblarj service was abolished in 
tho Madura district by a proclamation in 1891. 
and since even if it could bo inferred from thosanods 
that tho palayara was held on a tenure of rendering 
police service to tho Stalo (which it could not) 
tach police duties by land holders were abolished 
before the alienation , xml that the alienees obtain 
ed a good title [Judgment of the High Court 
approved ] Aerarasaair Sucker v JLidvaforb 
ZAUWDA nt CoMPisr, Ltd (1921) 

' X^R 48 I. A. 100 

1 . 1 R 44 Mad (P. C.) 175 
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PALMYRA I01CE 

__ lease Of, whether le*« of the 

moveable property— 

Ste REGl“TBAtioK Act {III OF 18~7) 

* R 3 g Maa _ 883 


PAPER CURRENCY ACT (H OF 1910) 

«. 26 — 

... i —Prom uorf note payaf/e to a 

perm* or order or bearer legality cJ—R ght of suit 
on the note A promissory not* payable to a 
person or artier or bearer u illegal and void under 
t 28 ol the (Indian) laper Currency Act (II of 
1910 ) and a bearer cannot be g'ven any decree for 
money in a unit on such « note. Jetka Parlha v 
Ramehondra P.lboia 1 L R 16 Bom. 6S9 
referred to. Obiter II there n an obligation apart 
from th« <mo under the not* it may be 
enforced anl tbo fact tbit tho loan and tho 
note aro contemporaneous it not conclusive 
of the non existence ol each an obi go linn 
Skanmuganatka Chtttiar r Snuitmeo Ata/ar t 
il L W 21, and it Had. L J 13$ referred to 
CRwisnuioM Cserms o Arrest* tn Tutren 
(1916) I L. B 40 Mad. 885 

- llundi payable to 

bearer, eahd ty of— Bona fide customer dramnj 
knndi on a bank vntkout money to kit trtd t effect 
of Where a hnndi Ibongh drawn in favour of 
a apeciiied person is made payable to (rarer it 
la to d as being obnoxious to e. 26 of the Indian 
Paper Currency Act (II of 1910) unless tho hundi 
comes with n the proviso to the section. The 
object of tho proviso being to enable bona fide 
customers to operate on actual or mtendod de 


See Cut L L. R 39 Calc. 933 

AeeGiaitmv J. L S 2S Calc. 783 

SeeMoRTCur-p L L. R 45 Calc 748 

L R 48 I A 270 

LLR 47 Cafe 175 
24 C W N 977 
See Par'EtTiTioT of Cowplamt 

I L. R 12 Calc 19 
See Piotixc I L, R 39 Calc 834 
See Sicctssio-r Act 18C3 ss 2 ssn 371 
U.B 43 AIL 525 
examination of — 

See Cojomixt I L. R, 43 Calc. 19 

?ee ExasirraTiot on CovvTssio'i 

L L R 45 Calc 492, 697 
I L.R.18 Calc 448 

execution by— necessity for — can 

tion— 

fee MoaTtuoB 25 C W N 265, 942 

liability of— 

5ee Monro tens I L. R 40 Calc 378 

1 Mortgage ly. la favour of her 

legal adviser— TroBanet on fo be etoecly acrafi 
nurd— Onus— rroaf— that deed vat explained to 
executant and eke understood it— Relatione eogrn 
tint of execution— inference that deed properly ex 
plained if {alienee — Stipulation in deed to substitute 
for properties mortgaged part honed ekare of estate 
under partition if in operate re — Pleader and el ent 
relationship \f c caste o i paeeing of judgment Vhtk 
tkt time for appealing hoe not expired. J a panda 
nothin lady, and S her brother who had been 
parties m a partition suit with members of their 
family acre represented in Dial suit by on» Jl 
as their pleader Tho suit terminated in thoir 
favour j but before the tune for appeal had expired 
property belonging wholly 1 o T waa mortgaged *" 
favour of R to aocuro an advanco of Its. 8 090 
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PARDANASHIK LADY— Conti, 
d fficult to conceive ft esse In which the Court 
would he entitled, end indeed obliged, to examine 
the transaction with doner scrutiny or to insist 
more sternly on the mortgagee supporting the 
heavy onus of showing that the client was full; 
aware of the meaning and effect of tho deed, and 
that the transaction wai a fair and honest one 
That the Trial Judgo was in error in hoi ling that 
in the mortgage-bond, if otherwise valid, the danse 
which was clear in its language stipulating for the 
substitution of T a partitioned properties for tho 
property mortgaged a ould ho inoperative That 
in tho oircomMance9. the relatives of T should in 
no way have been regarded as the defenders of 
her interests Mahabiu Pbasad r Taj Degau 
(ISM) . IS C. W. K. 162 

2. 1 ' ■■ ■■ Execution oi 

mortgage by — Attestation by witnesses A mortgage 
executed bv a pitrdanashm fady was attested bv 
her husband and another witDeas The husband 
actually saw the signature being made and the 
other witness was outside the screen in Ibo same 
room with the lady and he knew her voice and 
heard her say ** yes ” when tho document was 
explained to her Held, that the document was 
duly attested In accordance with law ItrxwiM 
Koeri v Nomoki Bajujatadhtaya (1915) 

19 C. W. N. 1309 

3. Illiterate document executed 

by and drawn up under her Instruction— 
Document »/ to It explained — Presumption of 
inomlcdgo-— Registration — Poicrr of allornty, scope 
Of Where a pardanashin lady took a loan from 
another pardannshm lady on a mortgage security, 
had the deed drawn up by her own men under her 
own instruction and then got it -registered through 
her muktear and bnsband authorised to act on her 
be ha if by a general power of attorney IMd, that 
it was not necessary that the contents of the 
document should have been explained to her 
after tho draft was ramie, but knowledge pi the 
contents was to bo presumed specially as the 
document came from the side of the executant 
Held, bIbo, that in second appeal, tho High Court 
can make deductions from acts without disturbing 
the findings of the lower Appellate Court Held 
also, that authority to appear in tho Registration 
ofhco implied authority to appear lor 1 all purposes 
authorised by tho Registration Act Buobav 
M ount B asic Gajalakshsii Debi ( 1U15) 

39 C, W. N. 3330 

4. ■ ■ Plea that promisor was not 

raised — Decree for specific perfrrmanee — Court 
st bound to raise the flea In a suit lor specific per 
formanec ol a contract of salo by tho widow of a 
deceased Hindu and In executor, there were no 
picas taken m defence oithcr that the price agreed 
open was inadequate or that ona of the promisors 
was a jxirdoi acAin— lady and no issue was raised or 
tried on either of theto points Held that neither 
of these points could bo allowed to bo raised by 
Ahem on appeal, Tho High Court having revirscd 
tho decision of the hubord nate Judge on an issue 
os to payment by tho purchaser of a two of 
Its. 1,500 to tho vendors Held on the evidence 
that the decision of the Subordinate Judge was 
correct and should bo restored Nabottam Das 
o Kebab Is Am Samakta (1915) 

21 X W. N. 665 

5. . Execution of deed depriving 

herself ol nearly all her property — Burden 


PARDANASHIN LADY— confi. 

of proof— Pegu idles to be •proved — Concurrent 
findings on facts -Hat burden had not been dij. 
charged— First Court » decision on that point affirmed 
by Appellate Court — Finding sufficient to dispose of 
ease A pardanashin lady, separated from her 
husband unable to road or write, and without 
independent legal advice, created an endowment 
of practically her whole property by a deed of 
which aho appointed tha appellants (plaintiffs; 
trustees .In a suit for ft declaration that tho pro 
perty was way/ and for possession of it field, 
that, as they relied upon the deed, the onus was on 
the appellants to show that the nature and effect 
of it had, at the time of its execution, been explained 
to and understood by tfie exeentant Shambati 
Koeri y Jayo Bibi, ILF 29 Calc 719 , L K 23 
I A 127, followed Upon the question whether 
that onns had been discharged, the Appellate 
Court in India affirmed the decision of tha Bret 
Court to the effect that it had not, but nevertheless 
allowed an appeal to Ills Majesty m Council 
under s. 690 of tho Civil Procedure Cade (Xly 
of 1822) on the ground that the judgment of tho 
lower Court had not been wholly affirmed field, 
that tho findings of the Courts below amounted to 
concurrent findings of fact which could not be 
disturbed on appeal, and there being no “ substan 
tial question of law ’ the appeal must be dismlsad, 
Karuppanan Strcai v ffnnitatan Chett*, I. L. R 
25 Mad 215 , L. R 291 A 3S. followed Sawad 
Hubsaisv l\AzmAtiKiU}i(1912) 

ILIL. R.i34lAlL^55 

8. Execution -of mortgage by 

—A mortgage deed was executed by a Faria 
nasi t* lady tho attesting witness being* on one 
side of the parda and tho Udy on tho other Her 
son took the deed to the lady behind the purdha 
and came back with it signed after which it was 
attested Held tho deed was properly attested 
Isri Pbosad v. Pai Gcxo-a PnosAD 

34 C. W. N. 365 

7. Suit for cancellation of deed— 

Nature ot proof required— Independent advice 
not absolutely necessary — Cody of strong will 
and in the habit of managing her affairs 
icitA considerable capacity for business — hndut 
influence — Halural affection In the case of a deed 
executed by a pardanashm Udy tho law protects 
her by demanding that the burden of proof shall 
m snch case rest not with those who attack, but 
with those who rely upon, the deed, and it most 
be proved affirmatively end conclosively that tho 
deed was not only executed bv, but was explained 
to, sad roali; understood by, the grantor It must 
also bo established that it was not signed under 
duress, but by the free and independent exercise 
ol her wilL S<i;;ad Husain v II azir Khan, I L. 

R 31 All- l/o. I S. 39 I A 1SS, followed 
There is no absolute rule that a deed executed by 
a pardanashm lady esnnot stand Unless It is proved 
that she had Independent advice The possession 
of absence of Independent advice is a fact to bo 
taken into consideration and well weighed on a 
renew of the whole circumstances relevant In the 
issue of whether the grantor thoroughly eompre 
bended, and debberateiy and of her own free will 
carried ont, the transaction , and if, upon such a 
review oi tho facts— which include tho nature of 
the thing done, and the training and habit of mind 
of tho grantor, as well as the proximate eirtum* 
stances affecting the execution— the conclusion is 
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PARDAIJASHIN LADY-rontf. 
at ty nitty arrangernknl l], a Hindu, who had 
Be pirated from hi* brothers, acquired const lcrablo 
property by money tending and died la 1802 
leaving a widow A and general daughter* and a 
dwglrter's *on f by a pre deceased wife K, 
who was not a woman if business cams under Ibo 
Influence of F, a separated brother of //, and F 
managed her properties sod K believed that ho 
was act! >5 as her manager until ho died In 1003 
Shortly after II t death, F In collusion with F 
got up » abam orb tration proceeding which 
result e 1 in an award by which the properties left 
by U were ill vidoJ op amongst the rarfoos member* 
ol the family, K receiving only a abate The tree 
nature anil effect of the proceed nps were conceafed 
from her an l she wa* misled anil betrayed lv T 
an 1 F both of whom had interests adverse to her 
and were acllog In their own Interests In a suit 
by another member of tho family to enforce in 
his right under tho award a mortgage effected by 
F from ill vances made out of properties left by 
ir. K demo 1 the plaintiff’s title altogether an 1 
claim'd tho entire mortgage money in her right 
as the widow of II 3 he High Co irt held thst the 
arbitration was a sham, that It had not been shown 
that A had any Independent advice or understood 
tho effect of the ao-cnlfed award on ler interests 
and b-lieviug that she never knowingly Consented 
to tho division of her husband a estate dismissed 
the suit Held, by the Judicial Committee {without 
dissenting from the conclusion* of tho lligh Court) 
tbit /rom tho death of X't husband F flood to 
her in a fiduciary relationship which continued 
till ho died and she was entitled to receive from Mm 
a full disclosure of all the affairs which conetrntd 
her That F having betrayed the confidence K 
repose! In him, the question fn the ease was not 
wheth-r K knew what she was doing had done 
or proposed to do but bow her intention to art 
was producod whether nil that care and pro- 
vidence was placed round her as against those 
who advised her, which from tl eir situation and 
relation with respect to her tbev aero hound to 
exert on her behalf That fraud. Such as these 
was in this case coni 1 not be condoned unions 
there was fob knowledge of the facts and of the 
rights arising out of thoso fact* and tho parties 
were at arm a length Uujuenin v Hartley U 
Yet Jan 273, and Mozonv Fame, 8 Ch App 
88 t re'errod to That the Indian limitation 
Act was no bar to her defence and even i! she were 
suing to recover property of which rhe ws s deprived 
by the award, time would not under tho cireum 
stance* of tho case begin to run against her until 
F died That tho award regarded as an award 
or as a document embodying a family arrange 
wens was a nullity Sbx Kisatx hat, c Kisn- 
MJSO (1910) . 23 C W. If. 957 

12 — Deed executed by— trial it 

proper explanation Where in the case of a 
pardanashm lady tho draft of a deed of English 
mortgage was interpreted in Bengalee to her by 
her legal adviser try reading two to four 1 nes at> 
time and it took about three hour* to do a o, and 
ten or twelve days afterwards It was executed by 
tier when 16 was again explained to her bv giving 
out tho substance it was held that tho deed was 
duly executed Shtampsahy Dasya 0 Tnu 
BiSTERw Most uaae axd Agevct Co Do (1917) 
22 C W. N 228 
23. 1 - —Execution of document hy — 

lack of in dependent advice, effect ot~Whcre 


PARDAKASHIH LADY — <«W 
a deed executed by a pordonashm lady It challenged 
on tho ground that she had no Independent advice 
If it found that the obtaining of Independent 
odvice woo! 1 not have made any difference to the 
mult tho deed ought to stand Kali Faith Singh 
r Ram Oopol Singh, 78 C Iff A' 27°, referred to 
Tins is a question of fact and in deciding it the 
naturo of the thing done and training and liabifa 
of mind of the executant snd the proximate 
circumstances affecting tho execution should he 
taken Into con’idcrstion Jic nwjrsar I Inti Dm 
v Rajipitas Lul . 6 Pot L. J 465 

14. Duty of dlrclortire of donefl 

to donor of chmrfer of transaction— 
FoSvrt oprrotet to nullify tramreUon, opart /rem 
fraud — Irdran dtaowfoit Art (A 0 / !S6S) tees 
2 331 — Fcrton dying a Christian, tveeretion to, 
if governed tv Hindu foie when he fired lib a Hindu 
The parlies to a contract may stand in such a 
relation a* (apart from fraud or of conduct pa rink 
log of t) e quality of fraud) may give rise to an 
obbgatlon on - tho part of one towards the other, 
failure to falffl which will be « ground foe reads 
sion of the contract and for the consequent reme 
dies leefo* v Aihburton 1011 A C 932, 
referred to The douce from n pardanathin lady 
stands towatds here fn such a relation that it u 
hit dotr to see that she fully ondersfiinds tho 
transaction The release in question in this case 
was set aside as the duty of disclosure resting 
upon the doneo 1 ad not been discharged 60 c 
ocas ion to tbo estate of a person who died a Chris 
tiati is governed by tho Indian Succession Act, 
and cases such aa Alroham r Ahrahnm (9 Jf 
/ A 293) end Radhila Falla 'fata Pert Ceru 
v h ilamnm Potto 2! aha De ti Ceru (74 II P 
r C t3\ which preceded the Act cannot be 
relied on to modify or interpret it Mcsavijiat 
Ramai-wati t Knnwar Dlphijsi Singh (PC) 
20 C W. N. 490 

15 Rules by wb ch court should 

t« guided to felermlae validity cl document 
— Pule that core of fraud snarl depend t/nclly on 1 
proof of [mud alleged 8010 for applicant to action 
brought bn pvrianashm lady Tl o plaintiff, A 
pardanathtn lady, sought to have a deed of parti 
tion executed bv her in favour of her husband’# 
brother ’ immediately after her husband’s 
death cancelled Held that it is well settled 
that the Court when called upon to deal with a 
deed executed by * pnrdartaiktn lady must satisfy 
itself upon the evidence first that the deed was 
actually executed by her or bv somo person duly 
authorised by her with a (nil understanding of 
what she was about to do secondly that she had 
full knowledge of tho naturo sncl effect of tbo 
transaction Into which ahe is said to have entered 
and thirdly that she bad Independent and di» 
interested advice in the matter In coses where 
the person who socks to hold the J«dy to t? e terms 
of her deed Is 000 who stood towards her fn a 
fiduerary character or fn to mo relation ol personal 
confidence the Court will act with great caution 
and will presume confidence put and Influence, 
exerted and in cases where the person who seeks 
to enforce the deod wa» an absolute stranger and 
dealt with her at arm’* length, the Court will 
require tho confidence and influence to be proved 
Intrinsically In the former class of cases, tho 
manciple formulated in sec 111 of the Indian 
Evidence Aot applies, Satjsjj Cxuwpba Chose 

c Kauoasi Disl 28 a 17. If 177 



( 3lSo ) 


t'HJEST Oi l AMI 


< 3II« 


PARDAKASIIIN LAD Y—tondJ 

10 Prineip’u wUch Iboall 

QttiS* court— /" hpnultti mad iu«nj«(t*l wilui 

Kuo ntj of —\t«ftty of grtoltr catnoa i* cattt 
irAttt ptrton btnrjtinl kolja /Jutiory jvmUoa— - 
Ji urtprctl aMIto* or franj fntnf of, bo* I 
Joint /imi/y-S'nraw, if if nui If dud oj 
trUUnt.nl If irijoie tn Irntltmf rttfriurntr tfilA 
tnatojemtn /«» a («rm -LiaiiUIw » Art ( IX «/ 
1903), Art St, opfluahiitf of, ulun I la ml if t 
trtt punttuon e* tlrtUraluin lA- Jl llt/rnjoni, 
docotnmrtt of utU » thUln void -~-1 nat from uktfX 
Ji mi.'i'/io t rva* arVa mod r-.-^ilu — A Oft a < 
Joint lluulo family mu art and tint I of Ala at 
ci* a/ili'li/v. On tbo d«:h »( a nrml<r ol > 
Hindu joint family • <l»cl of >«Ulviurrt m 
tXttmUd by Ota gaarltan ol tt« laadiwa «bo »a* 
at tU I lino * min w, U • *;W t rl »t l-h aia t 


PARDOX-eoUd 

»u<b oftenro. Qtrrn Imjrrst V ilamt (’tnnjr/r 
Uartar, / L t Stt.au tiil, ap] rural ct In jet or 

r AoM.o. I L R. Sa Him etl, nnl AuMa* » 
Ei»r< ’or. t l - 1 -- J/orf 1JJ, rtfmrd Jo. Alto 
1-ofo. / / /' Ji / on. {ri.diiUnfJl'if'l 
bnruioa r Al>*M UnisnaK t«trtt«»ttTT 
1 1 o 1 u > L L. R. 27 Calc. B« 

2. . WltbanaUbT Uaslitnle no* 

paaU=i (it pardon t/«n#.K>» to non frvt.nJr 
*/ )or;,tltrt~ fnnttiif of fonaol toMdraKtl irf 
duiirohot of lerletlnr, — f t,a of jArdirn to l* 
rmaaj ol Pit rmUjt.of «/ nm. ./ for ft UK, < 
of pordon and f nil of orctard— Criminal frorrJmt 
LoJt l Art I tf JJ.M) *• 337, 333 LniJ-r tit 

I niml U> no Innil aitbalraiaal of |«td«i Wi 
or Dial ilatlaraticn cl ll« Icrfeitart art r»<juirt<l 
lltb*»rprotrr be *ub*c<|uent!y iforccda-d 
ill* open to bun lo| U* 1 at hia Inal lint li e pardon 
baa not. In laet, been fcilnldl, that ia. U-*> l' 
tiolaUd II* rorditlon* Tbtt*one«t 
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PARDON— condd 

et may raise the plea in the Sessions Court The 
Judge ought to try the question oi forfeiture as a 
preliminary ia«ue, on eTidence limited to the point 
and take the verdict of the Jury on if before pro 
c ending to try the general i«sue of the guilt of the 
accused. The onus of proof of forfeiture is on 
the Crown Queen Empress v. JJami Clandra 
Barkar, I L R 24 Calc 492, declared obsolete 
Where, however, the Judge tried the question of 
forfeiture with the Jury after somo evidence on 
the general issue had been recorded — IT eld, that 
the irregularity had not prejudiced the approver 
of the other accused. Bern bit . When the approver 
deviates from the conditions of his pardon m the 
Sessions Court, he cannot be removed from the 
witness box and placed in the dock as an accused 
Shashi RiJBAssHt r EupekcR (1914) 

' 1. L. R. 42.Calc. 858 

PARLIAMENT, MEMBER OF, 

, . . ■— . - - Making contract with 

Secretary of Stale for India in Council, ij forfeit* 
teat — Public eenut, for or on account of which 
such contract made, t j comprises public struct of 
the Croicn anywhere — Place where tveh contract 
made if material— 22 Geo. Ill, c 45 (1152), e. 1 
—41 Geo III, c 52 {1501), e. 4 — Secretary of 
State for India, if a British Officer and if may dn 
charge duties of Mu Majesty's other Secntar tea of 
Stale — 21 <t> 22 Vitl , e, 106, Gotemmenl of India 
Act, IS5S, e 65 — Secretary of State in Council, 
if a corporation or a legal personality— 3 * 4 B ill 
Ik, c 41 Judicial Committee Act, 1533, e 4— 
Construction of Statute tjusdtm generis, tatter Act if 
a surplusage or ex abttndanle cauteli Sir Stuart 
Samuel, being a member of the Rouse ol Commons, 
was partner of a firm which nude i entrails with 
the beoretary of State for India in Council for 
borrowing money on short loans, for purchasing 
India Council Bills and India Treasury Bills, for 
subscribing to India Government loans and for 
purchasing silver for the jurpotes of the Indian 
currency Held, that Sir Stuart Samuel foifeilcd 
lna scat >n the House ol Commons, the contract 
having been made for the public service oi the 
Crown in India and with one of Hia Srajesty a 
Secretaries ol State S 1 of 22 Geo III, c 45, 
must ho taken to extend to such service and to the 
Secretary of State for India The public service 
required by the Stature need cot he cno either exe 
cutcd or requited within Orest Britain or paid for 
out of aDy particular fund The Ferretsry of State 
for India is m the fullest sense an officer of British 
Government A contract is none the less made 
w*VA iftv detm'ary - oi' vfYwV ihr iWut illicit lie das 
to obtain the concurrence of his Council before 
making it and that he and his Council are desig 
nated by a 65 of the Government of India Act 
of 1858 (21 & 22 \ ict , c 105} as liable to be sued 
or to sue on it as a corporate body >i either the 
personality of the Seeretarj of State nor that of 
bis Council Is merged in any Corporation by the 
Statute Thetf responsibilities and duties there 
under are separate and sometimes conflicting, 
and ft is only for purjwwcs of litigation that they 
can bo treated as though they were but ono legal 
personality. In the motter of Snt Stcart Start!. 
(1913) . . . . 17 C W. ». 735 

PARLIAMENT, PROCEEDINGS IN 

■SsslABM. - , L J. R. 37 Calc. 7P0 


PAROL ACCEPTANCE. 

See Stamp Act (II or 1890), S **57 

I. L. R. 38 Mad s 34ff 

PARSI MARRIAGE AND DIVORCE ACT (XV 
Or 1865). 

ss. s, B, 8, 8-14— 

See Parsis . I. L. K. 45 Eotn. 146 
«. 31-1- 

Ste Pap sis . I, I. R. 38 Bern. 815 


PARSIS. 

■ Maintenance — The 

Pare i Marriage and Dtiorre Act (X I of 1565), i 31 
— Eutl by a Pare i wife for permanent maintenance 
without claim for judicial separation— The High 
Court on its Original Side has no jurisdiction m eitch 
suit to pass an order for maintenance The Bombay 
High Court on its Original Side has no jurisdiction 
in a suit between a Pam husband and a l'arsi wife 
to make an order for permanent alimony whether 
accompanied or not by any order for judicial 
separation Tho onlj way ih which a l'arsi wife 
is entitled to get a decree for permanent alimony 
Is to file a petition in the Pam Matrimonial Court 
and there establish facta cctaio g within t 31 of the 
Pam Marriage and Divorce Act Goolbai i 
Bebbamsha (J914) I L. It. 38 Icm. 815 
———————— Efguictes to tonally of 

a Porn » amogc—CtrUfcate net a requisite of the 
marriage — Entry of ccrtifcote t» the marriage 
register tt merely fer sreanffy record of montages 
duty tolttiniscd — Ataence of entry in the register 
dees net effect tahdity of montage— I no] cj factum 
of marriage by any rcleiant evidence in tit absence 
of entry if Ctrl Jlcote in the register — Admiilron of 
eccoidtty evidence S 3 Ot the Pant Marriage 
and Divorce Act exhausts all requisites to the 
valditv of a Parse e n-arr age The certificate 
which is to It* gmn urdtr s b of the Act by the 
Cfrciatuig I mat after tU Damage Lna i teen 
ccntractid end colcnnwil i* not m itrilf one 
of the requisites for a vat d Damage andcr tie 
Act The jrovis ons aheut entering the certificate 
in the marnage register Icing c erfiy intended 
to secure a proper record of marriages dul} ' olein- 
hired between theVarsccs, the a tsenre of any entry 
in register would not afiect the validity of the 
marriage (there ibiro ta no certificate and no 
intr) in tie registir any other relevant evidcme 
la admls-ilK tu prove the factum bf marriage 
Bn Awa*ai i hsorAUAD AiiiMiiR U<>-0) 

I. L. R. 45 Eom. 146 


PART-HEARD SUIT. 

See I X r*HTE Domex. 


ftccTHASSfrn 


L. R. 41 Cafe. 856 
I, E. R. SO Calc. 146 


PART-PAYMENT. 

See Curgrx, TAvut'-T _ , .... 

I. L. S. 42 Calc. 1043 

— . fa aatfsfaciloa ot decree — 

6c» Limitation I. L. R. 46 Calc. 22 

PARTIAL DECREE. 

See Rmtts® or-Cocnt rer 

L L. R. 40 Calc. 383 
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PARTIES — conlj 

0. I t 1 of tti« Ci Til Procedure Crain, the second 
defendant shod 1 not lie Oivlo a party to tho null 
nor why. If fhn <1 1.1*1011 of the Otari l« ejnfnut 
lum ho ehonll not ho declared to lio ft trustee of 
the trust property and he directed to rioter tho 

K rrty, Ji 4 Smgh M idhurm v Rihrrul iron 
SC L J 411, anl ihdrte Dm Jf-.hr, y 
Chonmi Lai Joh'trr'f, l I, 71 IS Cole 7S9, rfn. 
tinjuishcd ' Com puma Sant menu de Cornea Can. 
geladat T //buffer BrMm [IHD] 2 it I) 354, 
referred to Alt Ifarm r Anorn 1 !aih>us 
(1011) . . . I L. R. 42 C*lc 1135 

8. — - — — — — Admission of one o! the parties 
to a suit— IPAf* »nrh aim if on ru+trahl* noamst 
o th*r AtUnSanlt — Identit/— 4 dm-iunriij per ao 
Pat lifWwi'* hU— Objection fa tit atlmiettoa to 
appeal for Ihe fir>t time Wh"n never*) persons 
ft to jointly Interested In tho subject mutter of a 
•tilt, an almlssion of anr one of these persons Is 
receivable not only against himself hot ftlso acamil 
tho other defendants, whether they l>o all jointly 
suing or »<•"*!. provl M thnf the admission relates 
to the subject matter In dispute and bo made by 
the declarant in hi* character of ft person jointly 
interested with tho party against whom th« bti 
drnen i* tenilered Tho requirement of the identity 
In the legal Interest between tho joint owners Is of 
fundamental importance Komilhah Sandm r 
Malta Suntan, f L ft 11 rale 5<* Ckolho Singh, 
V Sharp SiftqK, l L fl 10 Cafe. 095 tfeayin 5 fa (8a 
Y AlimudJi, l. L. It 44 Cole 130, Blenkintopp 
v lilenlintopp, 11 fleav 131 2 Phillip C07 

refefred to. Tho admission of one eo plaintiff or 
co-d»fend»nt >» not receivable againn *nother 
merely bv vfrloo of hu position as a eo party in 
tho litigation It the rule wero otherwise it would 
in practice permit a litigant to discredit an op- 
ponent^ claim merely, liy joining any person as 
tho opponent's co part j and then employing that 

t icrson a statements as aJ missions. Consnjucntly. 
t is not by virtuo of tho person s relation to the 
litigation that tho admission of one can be naed 
against tho other , it must be lieeauso of joins 
priority of title or of obligation If one y Royal, 
12 Vtn 355 king v the Inhah tantt of llardiciel, 
11 Eaft. 67$ referred to Tl>e Court will not 
. ntirtam for the first lime, in nppenl nn objrction 
that ft dooinnent which per « is not inadmissible 
in evidence has been improperly admitted in erl 
donee OirindraChnndraQanqnli y Itajtndra h alh 
Ckatttrjet, l C W A' 530, Ibttonalh Sfaeumdar r. 
Purga Tarim Bhose, 14 C L J 578, referred to 
Amdar At: v Lutfs Au (1117) 

I 1 B. 45 Calc. 159 

h. ■ Tito til Ttetfilrawy Tepfiee — 

}hght to sue — Cause of action, surwral of — Abate 
meal of tuxt — Lt/lert ofAdnunntrahon, bppheotion 
by residuary legate t, for grant of — Daith of rtsidianj 
legatee — Substitution of heir of repd'iary legatee — 
Contents it matter— Cird Procedure Code (Act Y of 
1308) O X XU The right to a grant of adminis- 
tration is a personal right derived from tbo Court 
if on the diath of the Vestal ris, tho residuary 
ligftlro under her will had ol tamed ft grant of 
administration to her estate with a copy of the will 
.annexed, hi* title would have bees derived from 
the Court and would not deTOlv-' on his heir The 
heir of the residuary legatee nay he the proper 
person to obtain a grant of administration with a 
iopy of the will annexed bat Ih s fa not by rtrtuo 
of any ngbt to odmmi-tralion y Uieh he inherited 
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from the rrsid j«ry legalei but by virtue e>! the 
fact that at In ir of th" residuary I v.atce, ho Is the 
person most Interested In (finest n(c >ff ho testatrix 
Nurat Chandra Thuerfce y Arm. Mohan llancrjce, 
J L It 30 Cafe 700 referred to If AttionPYAS 
Darn it Marsjatjja Nat n Dim (HI?) 

I. L. R. 45 Calc 882 


10 . - 


- Tenant s-ln-co mm on — Land* it 


jm*srmon of l meet — Suit by a tenant is common to 
rtemet hit there by partition from the letecen direct— 
Other tenant* in-common not neeetti jry parfiee A 
piece of land was licit} in common bv»e\ era! person*, 
of whom those owning U 12ths «haro leased out 
their sliate to defendant* Vos 1 and 2 oil prrmMrot 
tenure Tho plaintiff and defend inti Nos 3 and 
i who owned tho remaining I 12lh shire leased 
thmr share to tho ssmo defendants on a yearly 
tonanoj Tho plimiilf sued defendants Nos I 
and 2 to recovir the l I2lh share bv partition and 
also to recover its rent, without making tho 
other tenants m-common panics to tho suit 
Held, that tho Unauts in common wero not nocej- 
*ary psrtiei anj that th« plaintiff was entitled fa 
recover by partition tho 1 12th share and also tho 
rent Nabayah Halkkwiiya i Fasko Movo 
(1914) I, L. It 42 Bom, 87 

11. — Procedure and Practice- 

Addition Ol third party-defendant— CmlProee. 
dure Lode (Art V of 190$) $ 12$ 12) ft), 
O l r 10 (2) The second defendant In a suit 
applied for Jearo to ad 1 a third party as defend 
*nt Tho plaintiff objected — Ilell, that tho 
power to add ft fhml party ■* discretionary, but 
is wuHy pti rcuoi oven though tho addition 
ni*y add new issues if howiver, serious cm 
liarrassment or inconTcnipnco Le caused to tho 
plaintiff the addition is Dot effected field, also, 
that although in this case m w issues aroso between 
tho aided defendant and the original defendants, 
serious mconroaicnco would not bo caused to tho 
plaintiff if his position was safe guarded by tbs 
following provisions — (<J timl tho issues between 
tho plaintiff and the original defendant should 
bo tried first , (ii) that no delay should tako place 
in tho determination of those issues , (in) that if 
the plaintiff succeeded in obtaining a decree 
agonst tho original defendants such decree was 
not to bo stayed pending the determination of 
tho issae* between tho defendant* BaUftrspirn 
Ruia » Bissbydoyal (1918) 

L L. It. 48 Cato. 43 
IB, Shebait, ioit against— Deity, 

if aheays a neceeeary party — co ihebait*, if and 
when off of them neceetary parties in a luit under 
& 555, 1 to. CveA Fvw»4:ini. Ca&o — Pv.’.vii 
addition if— Limitation — Ciml Procedure Code (F 
of 1903). O VII, r 9, tub r (2) A *oit can bo 
properly maintained m tho name of tho ehcbait 
only, without making tho deity a party thereto, 
where tbo rij,ht to ano is vested u the thebait 
and it is clear oit tho phuot that the thebait is sued 
m his representative cap&oity Jagadmdra hath 
Roy Y ftemanta Kumar* Debt, l L. 71 32 Calc 
120 , L R 31 1 A 203, and kuarmom Singha 
htandhala v Wamf Ah ifeerza, 19 O IF R 
1193, referred to In such a case, the failure to 
make * statement that tho defendant was being 
#uod as ehebatt would Dot b» * defect of part), 
but would merely bo ft matter which tho Court 
might amend by adding ft statement to the plaint 
that the defendant was being sued in that parti- 
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cular capac ty It won' 1 not lx? Ad 1 g a r.ty 
party ft would lie inertly reel fy ng a a npU 
ooi ssio to atato tl a repmentat to claracter of 

tho defendant JtMt Jia y Jiaedeo Pra>a4 

l L It 23 All “33 referred to tthflre one of 
eorenl ef eia te preferred a ela m i od t 0 XXI 
r G8 o! tho Code without any went on of the 
other co iMa (e and succrc nM m c, til (ft to 
siboiti aro not neccasarj pa tie* drfenlanta n a 
en t under O XXI r 03 to < t as do t! e order 
in tho ola m cum Biouu SrKniit Ba-cibjse r 
Ktiaditbasuj DtcmoniA (1019) 

ILE 16 Calc. 877 


PARttHON 

See At>HtxtsTaj.y on r fet>«rr* uti. 

I L. B 41 Calc. 771 
See Babvapa Op tar 

L L H 42 Calc. 682 
Su Cl\ il P»actotr»B Conr 188" a S n C. 

I L. R S* AIL S’O 
veCirtLlaocxocncCoPC. in s 
b 47 I L H 55 AIL 243 

no »8 OT I t. 15. 33 AIL 532 

• U1 t I* R. 42 AIL 568 

0 II * 2 I U R 88 AIL 217 

o VII b 7 r L. R 43 AIL 318 

O XX b. 18 I L. B CS AIL 159 

I X* B 86 AIL 481 
0 XEV it. IS E E. R. 42 AIL 1“0 
See CoitMiisiosBiv or Pisiinox 

15 C W K 221 
See Costs 1 L. R 42 Calc. 431 

Set Decree I LB 10 Bom. 118 

See EstatB* Pmtitio'c Acr (Bbto l or 
1837) n 1 14 C W IT 632 

See Evinrrca Act ( I or 1672)— 
s « I L B 51 AIL 148 

b 01 I L. P 41 Bom 468 

SeeEiEcrnov or Dtrsec. 

X. L. R. 37 AIL 120 
See IIixoo Law — A ubtatiot 

I LB « Calc. 966 
Set Hranu Law — Joint Family 

11CWS 222 
I L. B 35 AIL 543 
I L. R. 43 Calc 1031 
1 LB 59 Mad 159 

I t R 45 Calc 733 

L L. B. 43 Bow 17 


See Jltnoo Law — Partition 
S ee Ills DO Law— Pelf AcrjnismoT 

1 1. R. 32 AR. 805 
See Uootr Law — \\ idow 

R I~ R 33 AIL 443 

See Joist evnns 

LLB 34 AIL US 

Set Livitatjov 

X. L. B. 42 Calc 778 
See Luemiios Act (IX or 1008) Sen, 
I Asia 0’ l n 0 

X In B ST All 318 


PARTITION — cotW 

See Mai omedas Liw—Ctrr 

I L. R. 38 AIL 333 

Set MalaOab La\y 

t 1, R. 42 Mad 232 
See S'outoage 1 L K 35 Bom 371 
I I, R 42 AIL 596 
See PeKTCTtot ar Colt / vTob- 
See rAnniOT Act (1\ or 18S3) 

See PABtmon iso rossrsaioa 
See Pub twtws LLB 32 All 58’* 
L h. It. 33 AIL 23 
L R. R 37 AIL 123 
X Xn R. 41 AIL 426 

See Pea ivdioata 

r l H 36 Eom 127 
fee f>T»Mr Act (II or 1399), S 2(7i) 
Sen I Art 45 (e) 

1I.R 38 AIL 137 
See Tims srirros 

1 In R. 37 Calc 882 
See Tn*\srcR or Vaortarr Act <11 
or 1882), « 52 L L B. 5" Bom. 427 
See Uimtn Pbomsc** Land Rbmnoe 
A or III or 1001— 

43 AIL 45 


3 106 ii 


i 233 


L R. 43 AIL 454 
as 107 111 IL B 85 AIL 527 
ss. 107 111 II" 

I I* R. 35 AIL 513 

B3 110 111 11* 

L R E, 38 AIL 115 
S3 111 113 1 L R 32 AIL 823 

as 111(1) (5) L L. R 38 AU. 70 

I r. B. 41 AIL 211 
ss. Ill 112 "31(1) 

X. L. R. 35 AIL 128 
I L. R. 33 AIL 303 
» 118 I L. B. 39 AIL 707 

s 233 1 L. R 42 A1I 309- 

I L. R 43 AU. 88 
b. "31 (1)1 U R 33 AIL 169 440 
1 1» B. 39 AU, 243 
I L. R. 39 AIL 469 
t L. K. 41 AIL 826 

See 1 btdob Ann PtKCUABBB 

X L. R 42 Calc 58 

between Bn adopted son and an 

>sa ton of a Sndra — 

See KfrDtr Lab — Pabtitiov 

I L R. 40 Mad. 632 

by Collector — 

See Cmi PnocrocuB CobE (ACT X or 
1808) 8 64 1 LB IS Bom. 689- 

See pAErmojr « Coieectok. 

- by grandsons — 
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not In accordance with decree— 

mutat e — • 

See Dicers 

I. t. R. 40 Bom. 118 
— — • mother’s share on partition alter 
lather’* death— 

See Ifl'tDV LAW— 1«I1EB1TA5CS 

Z. 1m R. 34 AIL £34 
— — ol Mines and Minerals— Lease 

Leave . . 1 p a t. L. 1. 441 

■ of Tenancy— 

Set Estjtw ?JLB?mf>-e Act, 1S7S. 

1 Pat. L. J. 270 
, ol Joint Family Property— Manaeer’a 
liability to account lor mesne profits— 

See Hneotr Law — Joint Family 

I. L. R. 44 Bom. 178 
- ol Joint Family Property purchased 


See nrsDU Law — J onrr Family. 

7. L R. 44 Bom. 621 

— ■ ■ ol Joint Family Property o! Sndras— 

Bee Hindu Law— Joist Family 

I. L. R. 44 Bom. 166 

— - Oral Evidence— when admissible 

to prove — 

See Evidence Act, 1872, * 01 

L L. B. 41 Bom. 468 

— — - subsequent suit lor eatira estate— 

whether barred— 

See Bastal Fabcjasas Etmiatw 
Regulation, t872 

e Pet. L. 3. SIS 

unregistered receipts acknowledjlng 

acceptance ol ahaies— admissibility ot, to prove 
partition— * 

See llEcirsriiATfON- Act, 1 008 ss 17 awd 
49 . • I. L. R, 44 Bom. 881 

right to — 


Set Malabar Law 

I L. R. 39 Mad. 317 

Right to water and wells — 

See Hindu Law — Joint Family 

I. L. B. 36 Bom. 275 

subsequent suit lor entire estate— 

See Saktal Pa bo as as Settlement Reoc 
nation, 1872 . e Pat. L. J. 373 

— — Property lelt undivided at the time ol 
partition— Presumption that there has been 
a complete partition — 

SeellmohAvr .{.£. & 45 Bom. 814 

— suit tor— 

Set Be-umba* I. L. B. 43 Calc. 504 
See Civil Procedure Cod*, Ac* V o* 
1008, ell. I. L. R. 37 Bom- 307 ' 
See Codbt F*m Act (VII of 1870), 
Sea. LE, Ast 17 { ri) 

L L. E. 34 All. 182 


PARTlTION-conid 

— — j U (t for— <onW 

See lies bas d and Wire 

J. L. S. SS Calc. 0 29 
See Pastitioh bvir 
See V. P Land Revenpe Act, a £33 (1 > 
I. L. R. 41 AU. 182 

suit tor, on behalf of a minor — < 

See Jlnroo Law— FahtttJos 

I. L. R. 41 Mad. 442 

■ Whether widow ol a Joint Owner 

can claim— 

See Second ArrtiL 

I. L. R. 2 Lah. 343 

■ - — ■ — ■" — ■ Appeal — Appeal cyamsl pveft- 

tn\nory decree a/Ur pasting of tie final decree, A Iter 
the passing ot the final decree in a suit tor partition, 
no appeal will he which does not challenge the bnal 
as well as the preliminary decree. J/aeler/cie r 
Aar Smnh Solicit, I Im Jt 36 Calc 702, followed. 
Cman Atintrtm v Jartandhnn, 1. L It SO All 
470, distinguished Kmri Mal v Bibhambhah 
D»s (10)0) . . . L Im JL 32 AIL 225 

But See Cmc. Pkockditre Code, 1008 as 06 
asd 87 . I. U K. 38 AIL 532 

— ■ — IUght to — Partition 

between ou-ner o/ fractional there tn xemmdafi 
interest, and moiarandare tn joint possession— 
In tercet not Uet permanent become lit molarart 
lease t cat (table, tn certain atisnfs, to Mature The 
right of partition exists when two parties are in 
joint possession of land under permanent titles, 
although their titles may not be identical Demadrt 
Hath Khan r Bamant Aorta Soy, I L K £4 Calc. 
67 S, eited with approval Tbs appellants, pin la t- 
iBi In a auit for partition, were proprietors of a 
motorori interest in the property, partit ion of which 
was sought, and ths respondents, delendnnte in tfcs 
amt, were owners of a fractional share in the 
xemindan interest in the same property The 
mol o ran lease was, in certain contingencies, liable 
to forfeiture, end the High Court held that the 
appellant*’ tenure waa on that account not suffi- 
ciently permanent to support their claim to parti- 
tion to which they would otherwise have been 
entitled — Held, by the Judicial Committee (re- 
versing tfast decision), that (he distinction drawn 
by the High Court could not be supported Tho 
appellants title was a permanent one though 
liable to forfeiture In events which had not occurred 
and the rights incidental to flat title must be 
those that attached to it as it existed, without 
reference to what might be lost in the future under 
changed circumstances BhaoWat Sakai v. Bjpib 
Bebari Motes (1910) I. L. R. 37 Calc 918 

— . — . Res Judicata- Where 

a amt for partition, to which ail the members of the 
family are parties, baa once been finally decided, 

St it not competent to a party defendant to such 
auit to re open the questions thereby determined 
In a fresh suit for a declaration of right as against a 
eo defendant Steifh Khoorthed B ossein v A*b. 
bet Fatima, 1 L & 3 Calc SSI, Doit Muhammad 
Khan v Said Began, 1 L It 20 AH. SI, Asian 
v Pathtimma. I D It 22 Mai 424, end Ash idboi 
v Abdulla I/aji Mahomed I L It 51 Bom 271, 
referred to Parsotak Kao Taytta c R adsa 
Bai ( 1910) . . . I.L. R. 32 AIL 46ft 
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— Imalnnl 0 / ptusist by order of Court alter- 
sity niiars 0 / suit— Asjulocco-S by plurilif? — Ap- 
®tab »» ifisrej-seJ o/ am’uiaiut 0 ) plnut, not 
turret It is inaumbsat on the Court, la ■ suit 
/or psrtitiox, to com* to a clear s.vl dsSaJte 
fialiaz thst tbs pUiotll hal title to tbe pro 
psrtybefore ptoseellng further Into tho owe, snj * 
Jo 1 5 * 00 anneal shoal 1 a'so ob<ccve tho earns pro- 
cedure C fibula R if v Rim OViritir line, 13 
0 \? V 37 r rolnrrel to U tbs Judge. Oit appeal. 
Gait tbs question of title to ths property la favour 
of tbs plaintiff any find og on the qne*Sion of 
peivmlon dost not dabnr ths Jo lgo Irom affirming 
tbs prelim tury J seres for partition pitted by the 
Grit Court dost not justify him in reminding 
ths cats to ths lowr Court for retrial. At the 
hsa*mj of ths appul, tbs Jalgu hold tbit ths 
plums shotld bi amsnlsl end the plaint »H 
awarding)]' am in Jr J with tbs aerjo essence of ths 
plaintiff in ai to alter tbs niters of the salt A 
freed written ititemiat w«s filed bj- the deloa hat 
and fresh isiaei wars fremsd Tbees lull Aid not 
pre-lulu ths plaintiff from filing an appeii wilhfo 
the tuns allowed by limitation If on teSeotion. he 
thought that tho action taken by him In amon ling 
thspUlnt waslnjudielous Smsat Bnnsaiw Bun 

p Jortnofti Vvrit RofCnosmonr (foill 

3. L. 8 . 33 Cali 031 
Mnhomidia co-own tn— Suit 


for partial partition — Partition of mmn’iUt only 
eibi fernw leewnlJn t/mtli— Suit tf l>« 
Where a Mshomedan Instituted a suit against We 
broth*r» inf msthsr for partition only of the 
mereabloe held br the parties In ifntili bat that it 
appeared the partiei had ejnpile ImmoTeablo pro- 
perties also — ffell that there U no durtlnetlon In 
principle between partition of joint property onJer 
Dm la and under Jfiheaedea Uw Tbit It ws* 
inexpedient to allow a salt (or partition of a portion 
only of the Joint properties. Plaintiff woe glvea 
an opportunity to amend the plaint so as to make 
ths suit oae for partition of the whole of the joint 
properties. Fotifirn Hannan Ohowobttrt r 
Jlmousn Firzaa P.iawi-c Cirouoav (1911) 

fl5 C. W. K 677 
Agreement for partial parti- 

tion if apecificaUy enforceable— ff»rjMtra/ioi* Act 
{III el IS 77), J 17 tbj s-vl (»)— Partiiioa deed, 
uareyutterej, a/futiaq portion of property — Untu 
sibibly — Part performance, ryuilaiie doctrine ef, 1 1 
applies inhere partition aeird epoa and ijnprorrmrats 
effected— Previous omf oyrer meet if may be provnf— 
Evidence Art (I 0 / IMS) e 91—Epeitiet »n favour 
of to sharer who has effected improvements Aowyivrn 

eject— Conmumouer 0 / partition — Relegation of 

fuhevA pone' to A partition deed In respect of 
property of the value of Ri 100 or upwards, is com 
7 ill. < only registrable whether it be trested as a deed 
by whloh x partition was effocted or as a deed 
Vicb declar'd a -partilion previously effected by 


hold t 1 


. 1 document though not admuubU au 
an interest in land Is receivable in evf 
1 purpose, namely, for the 
~ a agreement. Where 


epeclfio performance ot the 
however, the defendant In a ,,, „ 

"ought to nso so unregistered partition deed not 
lor a collateral purpose but to prove that the pro- 

perty covered thereby had ceased to be joist 


PARTITION— -ecatJ. 

property, tho dacuo.crt was iBatJmiftWr tnder 
s 49 of tho Registration Act. 00 cr evidence in 
support of (he transaction Wes excluded by « 92 
ot the Evidence let beeline the written instru- 
ment we* not collateral to but of the very essence 
of the transaction, Where under an arrange- 
ment which wai embodied In an uaregiitcrcJ parti- 
tion dead, the parties continued for ntsny years 
In separate possession of port Ians el the joint 
property and the defendant during this time spent 
money in repair* on tho portion allotted to him l 
//elf, that assuming that the partition deod was 
preceded by an oral agrrerornt for partial partition. 
It wa* not sepodficaliy enfordblo by suit That, 
for this reason, end also because the equities 
arising in favour of tho party who made the id 
provement could be given effect to fn the partition 
decree eo that ho might not suffer by res von of the 
agreement having been acted upon ot the other 
party tale advantage of tho improvement# made 
br him the equitable doctrine of part performance 
had ao application to the cam Although there 
may be a partial partition of joint property by 
private arrangement there e&nnot be a partial 
partition by iult Although a co-tenant, who has 
spent money in Improvement of the joint property 
may not be eny (led to call upon hie co-sharers to 
compensate him for the expenditure, jet be has a 
defensive equity which la en/urcible In the event cl 
a partition. It li In recognition of such equitable 
right that to tho oo-owow who hat made the im- 
provement! Is assigned that portion of tho pro- 
perty on which the improvements bate been made, 
the division being made on the basis of the un 
improved value. The determination of tbe quea 
tioa who) her certain propertlee are the joint pro- 
perties ot the parties or the exclusive properties ot 
•ay of them cannot bo delegated by the Jedco to 
tho Commissioner (ot partition. Ur»Dtu Marti 
Esxxiuxu v Xfutsa Ctrsyuaa Baivot/ru fiGiOI. 

15 C. W. K. 375 


— Property not capable of dirt- 

xion— Partition Ad (/« of IS3J) — rhtnttff, tf 
may sue for *alt of stars he defendant at a relvn. 
1 10 * — All ikortloflcrt to bud for •property When 


plaintiff and the defendah 




Diently be made the plaintiff bee not the right to 
claim that the delrndant should bo compelled to 
transfer hie share to the plaintiff at a valuation, 
merely becauva he happened to here possession of 
the property at the commencement oi tbe action 
Ths proper course Is to direct a sslo of t he property 
amongst the co sharers, end It should be given to 
that shareholder who offers to pay the highest price 
above the valuation made by the Court IT lUiuns 

V Games, L R 10 Ck App. SO / end jPsfl v 
Jams, fi App Car fSl, followed. Baranta Humor 
Chose v Jfo/i Lai Chart. IS C V X 555, die 
tinguiehed Drocvsua Nstxr BnAPraCttOKtE v 

Hsnt Das UnariacniFrEi (1610) 

15 C. W. N. 61S 


Property not convenient for dMxlon— 

Purl il ion Art (fV of lS93)—Plot butllmly ca-,karet 

Court t diem-chon to refuse partd or and to allow the 
party is jnossfMion (o buy th* other party out — Equity 
The defendants In a suit fov partition bed built a 
dwelling bouse on a jjot of 7 c o- tabs of land 

without opposition from tbe plaintiff wbo was 
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a stranger and owned only a Alb share in it 
and in an adjoining plot of 1 b'ghe 8 cot tabs. 
The lower Appellate Court finding that it would be 
very Inconvenient for all parties concerned it 
these plots were divided by metes and bounds 
allowed the defendants to bay up the plaintiff’s 
shares at a proper valuation • Beil, that whether 
* 4 of Act IV or 1893 applied to the case or not it 
Is a well known principle of comty which must be 
adopted in all partition cases that when it is incon 
■vement to divide a property that property must 
bs left In tha possession of the person in occupation 
and the other person who cannot conveniently get 
actual possession, compensated A tank covering 
ono bigha m which plaintiff owned a ,* 0 th share 
was left joint tha lower Appellate Court holding 
that it was not convenient to divide it. The High 
Court affirmed that decision Basotta Kcaifc 
Ghosh v Mon Lai. Ghosh (1007) 

15 C. W. B. 555 

Private partition —S t fates 

Partition Act (Deng V of 2897), 4 99 — Pruett 
partition amongst proprietors — “ Tenancy in com 
tnon,** Cessation oj — Putnidar of separated share, 
%/ bound by subsequent bviuara by Collector S 00 
of tho Estates Partition Act (Beng V of 1897) does 
not apply when the estate partitioned by the Col 
leator had already been privately partitioned 
amongst the proprietors and the proprietors 
were holding their shares of the lands in soreraltv 
and not in common tenancy as contemplated In 
that section A putnidar in possession of a sepa 
lately allotted portion of such estate is not there. 
tore affected by the subsequent partition by the 
Collector Undoy Nath Soha v ilohabatanveesa 
Bibee, l L It 20 Calc 285, applied The fact 
that the Government was not bound to recognise 
the private partition for purposes of revenue does 
not affect the question Abdcl Lati» Miah 
t- Amahudhi Patwabi (1011) IB C. W V. 428 

Appeal — Appeal against petit 

miliary decree — Final decree passed since the appeal 
— No appeal against final decree Held, that an 
appeal against the preliminary decree in a suit 
for partition cannot be beard u alter the filing of 
such appeal the final decree has been passed and 
no appeal is preferred against that decree A iinya 
Mol v Bishardbar Dot, I L £ 32 All 22 5, referred 
to Nabaiv Das i. Baihoeivd (1011) 

I. L. R. 33 AIL 528 
See Also T>zc strl L. R. 37 Alb 28 

Partition suit, abatement of 

■ — Cin3 Procedure Code (Act V of ISOS), O J, 
r A ? — Zimtialtan (Act IX of JStfS), Art 111 — 
Deart o/ a parly — Abatement — -4 p j Ucation to eel 
aside the abatement — Limitation of sixty Jays — In 
a partition suit all partus should be before the 
Court — Znhcrcnl potter of the Court to add a party 
at any stage of the suit for (he end i of justice On 
the 5th Apnl 1892 the plaintiff obtained a decree 
for partition and died in October 1S33. leaving 
him surviving a minor son, who attained majority 
in February 100? At a very late stage of the 
execution proceedings, the son made an applica 
tion on tha 16th April 1010 for ttie issue of a 
commission to effect partition according to the 
rights declared id the partition decree Held 
that as soon as the Civil Procedure Code (Act V of 
1908) cams into force the BUit abated to tax as 
regarded the applicant's father ufco was a party. 
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and the application to set aside the abatement by 
adding the applicant as the legal representative of 
the deceased not having been made within sixty 
days under Art 171 of the Limitation Act (IX of 
1908), the application was time barred Held, 
further, that in a partition suit all the parties 
should be before the Couit. and that there was 
nothing in the Civil Drccedure Code (Act V of 1808) 
limiting or affecting Iho inherent power of tbe 
Court to make such orders as might be necessary 
for the ends of justice LakiijiicbaI'D Rewa- 
chahd t>. KAcnrnEAi Gc£Aocha*id (1911) 

I. Is B. 35 Bom. 393 


“ lnstro meats of partition,” 

meaning of-— UndivvtfeJ brothers — Instruments 
whereby co owners (finds property tn severalty — 
Jte lease— Partition — Stamp Instruments whereby 
ca- owners of any property divide or agree to 
divide it in severalty aro instruments of parti 
tion Ono of three undivided brothers agreed 
to take from tho eldest brother, tho manager 
of the family, as his shirs in tha family pro- 
perty , moveable and immoveable, a certain 
cash and bonds for debts due to the family and 
passed to the eldest brother a document in the 
form of a release Subsequently one of t ho tiro 
brother* passed to tho eldest brother a document 
In the form of a release whereby ho and the eldest 
brother divided tho remaining family property 
by the latter handing over to tha former eecoritiea 
tor money A question having arisen at to whe- 
ther for the purpose of stamp duty, the said two 
documents weie to be treated as releases or in- 
struments of partition Bell, that the documents 
wete instruments of partition. In re Govrar 
PAEDtBAKO KaMAT (1910) 

t. L. R 35 Bom. 75 
Final decree passed darfngpendencr 

of appeal — Cross objrcl one filed against final decree 
— Appeal against preliminary decree maintainable 
Where the plaintiffs in » sum for partition tad 
preferred an appeal from (be preliminary decree, 
and had also, in tho defendant s appeal from the 
final decree, fi’cd cross objections, it was held that 
there was no bar to the hearing of tho plaintiffs’ 
appeal against tho preliminary decree Burma 
Mai V Diehambhar Das, I L P 32 At! 225, 
and Voram Das v BalgcbtnJ, 8 Ail L J 004, 
distinguished Muhaxmjo Asnuu HirtAEf Kmv 
r Ta'Sabdcq Hrsarr (1912) 

I, I. R. 34 AIL 493 


Decree awarding shares, effect 

Of Appeal — Death of a sharer leaving daughters 
— Decree for partition final — Severance effected by 
the decree can ie displaced on tgr ig a legal decree t/c 
appeal. In a suit for partition tho first Court 
passed a decree awarding to tha sharers their 
respective shares While an appeal against tbo 
decree m pending, one of tho sharers died leaving 
two daughters. Thereupon a question having 
arisen as to whether the shares of tho surviving 
Aharera were liable to be increased owing to the 
death of the sharer pending tho appeal t field, 
that tho pendency cf the undecided appeal did not 
detract anything from tho vitality or tho force of 
the ecating decree. Although the decroo was 
under appeal, it was cot tho less a final decree 
of a competent Court Tho decree, once made, 
there and then determined tha legal status or re- 
lation of the partica and the severance of interest 
to effected by the decree at the moment it was 


2 K 2 



{ 3175 ) 


DIGEST OF CASES. 


{ 3178 ) 


PAErmoK— f»*M 

pronounced could to displaced m!\ to » legal 

decision m appeal SoIAaram Hdhniev Davy 

t Ban ArieAna Davy I L B 6 Bom 113, 

explained Mifuorr LaXuav r GovrvD PAE*srr 

bi» (1912} I. L. B< 36 Boa. 550 

■- Agreement tot — t oimieraliov— 
B>nd fii clam for rparate allotment for mamagei 
of one brother t danejhtert — Agreement at or before 
partition to allot— Execution of pc omit torn votes 
by each brother for hit shore of the nmol at — Prt*ione 
r«< for partition — S*4«j««n* ««.( on promissory 
rot — S 13 Cm/ Procedure Code (4el t/T of 
IS S2). no bar— Pavers of action diet, net An agree 
Knent made between parties to a partition to 
which one brother was to pay money for the mar 
rtages of his brothers daughter' whether it is 
made before the partition and subsequently em 
bod ed In the deed of partition or mad* at tho time 
ol part It van is *p enforceable contract *s the 
ojrrcement by the father of the daughters to other 
terms of the partition u suftcient consideration. 
A claim at the time of partition for the allotment 
of a separate aum of monev out of th« gem ral 
funds for tho performance of marriages of the 
daughters of one of the brothers to a partition 
is not altogether unfounded accord ng to Hindu 
law Even otherwise an agreement so to allot 
would be binding on th* pe-sons agreeing as one 
of tho terms of a bond fide compromise constituting 
a settlement between the members of a family if 
there was a Amid fide claim lor the earno at the tune 
of partition. If an agreement ao to pa\ a certain 
tom made by the other brother* at the time of 
partition become* split up into carious agreement* 
by the execution ot separate promissory note* 
by tho <»*her brothers, each for hi* *bare the ob 
ligation to pay the amount* of the promissory 
notes is distinct from the obligation to observe 
the other terms of the partition, so that a auit 
tint brought for partition against all the brothers 
l" 43, Cietl Procedure Code tel W of 
*»"). does not bar the institution of a eubse 
queut tu<t for the aum due from or,® of the brothers 
under the promissory note ‘ Cause of action,” 
meaning of. explained, tnur florae*. / Z A 
IC Had 335. Seth a Ayyar r Krishna Ayyangnr, 

1 L ft a Had 90 breed Dhbtchsnd v V,r Sahib 

Jicn 31 1 i/a / L R 7 Horn 131 bandar Singh v. 

Bhoh.J l R it) AIL 3?> and it ore pogh.eath t 

Baloj, Trmhal, 1 l It 13 ram. 11 followed. 
Appaeami r Ita aiussu, 1 L X 9 Hod Z7f, and 
Sharmuym P.Uai v Syrd Gnlou mate, 11X37 
Hod ltd, di.tmgn..hNL PreavaH Meter)' v A***. 

rath Prasad t L R 33 4« 254 diwint^f from 
Per CnusM t Jf aesrral promissory note* ar* ere 
cuted for portion* of the »»oie debt, each prorata. 
eoty note Croat's a »m of action, amt this would 
he ao even If it be »*sumrd that a *u>t might be 
JailHntnl for lb* whole d>bt on th* original cause 

of action V-sauTiSMATe** lore r Bavttvbi 

Axx»t<W!3) X X. R. 38 Mad. 151 


anll- 


Mlj)tdnaer 


Proccdu 

of 190!) t. II A amt for partition 
the share* of the co-sharer* amOOgat 
amt each co-sharer whether plaintiff 
*t. demanding a arparate block for 
1 prove bis ahare and get a black 

Where t he caoae* of action tr. te*. 

fermt Hem* of proj-erty, the subject. 
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matter of a tost for partition, appeared to to 
different, and the parties concerned ut the claim 
to one such item appeared to be leas numerous 
than those concerned in the claim for the other 
Item the joining of them in one nut canard mis 
joinder of parties and caa«*s of action Bet such 
misjoinder of causes of action and parties did not 
entitle the appellant (who raised this point in hi* 
written statement) to have the decree «*t *suJ*, 
particularly as the misjoinder had not prejudiced 
him and as, if the two separate suits had been 
brought on the soparate causes of action, they 
would probably havo had to be tried together. 
Where a to sharer of tho present plaintiff had sued 
to hare his title declared to a taluk and the plaintiff 
and the defendant appellant had been made co- 
defendants, and the decision was that there bad 
been a binding private partition confining the 
interests of each co-sharer to the allotment received 
bv hi* or her predecessor and that that was no6 
meretv «n informal division for convenience of 
possession Held that, though the question of a 
previous partition was one which not only might 
and ought to hare been, but actually was made- 
the ground of defence in the former suit within the- 
meaning of a II, Expln. IV, Cml Procedure Code,, 
and though the present plaintiff was acting in that 
suit ID tho same inter, st as her cousin, >t was 
impossible to hold that In tho suit in which she anti 
the appellants were eo defendants there was v 
conflict of interest between them, and that the 
judgment defined their rights and obligation infer 
it Tha case accordingly did not come under the- 
rule relating to ret indicates among tho defend 
ante as laid dostn m Garden Singh v Chandriia 
Singh, l L It 36 Cole. 193 Sahoda Paoaap Ror 
Cir ar ditto r r Xaiua'h BasbM CcBa(I9I2) 

17 C. W. K. 128 

taasshoM Interest purchased 

fa execution, allotted to one eo-owncr— 
Tenancy of the othert, if inbuilt— Bengal Tenancy 
Jet ( mi of USS), I. 13— registration and Mf.ee 
,] vecctiary Where, upon port it 'on amongst co- 
owners, a share of a taluk purchased la execution 
on behalf of all the co-owners fell Into the share 
of one of them Held, that the liability of the 
other co-owners to pay rent to the landlord of 

the taluk cess'd Protnnna Comnar Sinhn v 

fleet Comnar Ghote , I L It 16 Calc 6 tO, It D 
Mehta r Oodadhar Bat, l L. It 37 Calc. 663; 

U C IT. X S3, Pr omul ha Xath v Katie Prana ana, 

1 L It 33 Cate, 7/1, referred to S 12 of the 
Bengal Tenancy Act, the operation of which is 
confined to transfer* to »ole. g 1 **- *>r mortgage, 
doe* nor apple to a ease of transfer by partition 
which doc* not therefore require to he register.*! 
and notified a* contemplated bv a 12. Bax 
turox* Due* r Saatrr Ctugona Biv (1912) 

17 C. W. IT. 313 


purpoae— ' >n the year 1S*U3 the plaint 
a suit for part'tlon of a house held in joint tenancy. 
The auit waa compromised, the defendant agree- 
ing to transfer his rights to the plaintiff for a 
consideration, and waa accordingly dismissed. 
TJ«> eompromiae, howexet, waa cot «ivw» eSw, 
to. ami thereafter the plaintiff brought a nocond 
aurt for partition Held, that as soon as th* 
defendant failed to early oot tha eomprotsiS**, 

th* parties were relegated to their rights as they 
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prior to tho com promise Tbs right 
to bring a suit for partition, onlike other suits, 
is a continuing right incidental to the owner 
iblp of joint property and the second stilt was, 
therefore, not barred Natralul'nh v JIuiib 
vltuh, X L. It 13 Alt 300, B.ifafmt Dai v I. am 
Prasad 1 L R 4$ AU 627 , and J Xada » Jfotan 
J/onrfuf v Caibantu A alh Mondul, 10 C IP. ZJ 
S30 followed OvllanJi Lai v Jfanm Lai, I L 
ll 23 4U, 219 not followed Mltcerji < Afzal 
Beo (1014) . . I. L. R, 37 AIL 155 

— Salt for, f! lies without includ- 

ing the whole ol the joint properties in the 
Jtvat—1 nnciple for Courts to follow in ruck 
cases — Bengal, Agra and Assam Cuil Courts Act 
{XI l of ISS7), t 37 Tho plaintiffs and the defend 
ants were the joint proprietors of a certain pnrgana 
which was partitioned by the Collector At the 
timo of tho partition certain lands which wore 
jungle or submerged were excluded Item tho 
partition, and kept joint The plaintiff brought 
three suits to hare tho joint lands partitioned 
Held, that St cannot bo said that tho general role 
la that a joint owner cannot claim a partition of 
tho joint property without bringing the whole of 
U under partition The rule to be applied Js much 
more eJastio and what the Court has to consider 
In case* of this hind under « 37 of the Bongal, Agra 
-and Assam Ciril Court* Aot, 1 887, is justice, equity 
-and good conscience Hem CnxsDaa Chowdhctu 
v Hemakta Kuwaiti Dxsi (1914) 

79 C. W, 5, 356 
-Suit for— ll maintainable, with- 
out prool ol actual or constructive possession— 
Possession by co-shaier when maybe adverse— 
— -Ainfenee necessary to establish adverse possession 
by co-tenant— Outfit of co tenant how may be 
effected to create adverse possession — Land 

Registration Act, registration of name under 
eff et of, if necessarily imp! es possession— 
Partition as distinguished from ejectment— Costs 
in partition suit before preliminary decree when 
defendant successfully contests plaintiff's claim Jar 
partition The plaintiff sought partition of an 
estate of which he claimed to own one anna 
Share by purchase He alleged that after hjs 
purchase he had his name registered under the 
Land Acquisition Aot in place of hia vendor and was 
in possession since the date of hi* purchase The 
Icwer Court found that the plaintiff was in pos 
iMi ion of bis share and made a preliminary decree 
foe partition. The defendants appealed Held 
that although as a general rule the possession of 
one ”0 tenant is not deemed adverse to the other 
eo tenants the existence of the relation of eo 
tenancy docs not preclude one co tenant from 
eatablirhing an advene possession in fact as 
against the other co tenants and though the 
co-tenant enters in the first instance without 
chiming adversely his possession afterwards may 
become adverse In order to reader tbe posses 
sioE of one co-tenant adverse to tho others not 
ony most the occopancy be under «n exclusive 
cltun of ownership In denial of the rights of the 
other co tenants but such occupancy must have 
beet made known to the other eo tenants either 
by express notice or by such open and notorious 
acts as must have brought home to tho other 
co taiants knowledge of the denial of their rights 
The tndence to show adverse possession by one 
co-temnt must be much clearer than between 
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sttangers to tho title and the hostile Intent of the 
co tenant fn possession most be shown by un- 
equivocal conduol The ouster of tho other co- 
tenants in order to render tho possession adverse 
need not be by violent or intimidating expulsion 
or repulsion, nor need notico of (he adverse 
holding be actually brought home to the other ca 
tenant by personal or formal communication, 
butit fa anthcient, it the contrary is not proved, 
that tho circumstances show that such knowledge 
may reasonably be presumed Held, that the 
registration of the name of a person under the 
Lund Registration Act is some evidence of pos 
session hut tho weight to b« attached to this fact 
must depend upon the circumstances of each case 
The fact that the plaintiff was able to get his 
name substituted in the place of bis vendor does 
not access irilv show that he fs in possession of 
any share of the estate That the plaintiff having 
faded to provo that tic ha l possession actual or 
constructive of any share of tie disputed property 
was not entitled to maintain a suit for partition 
That tho remedy of the plaintiff was by a suit for 
joint possession and partition and on the plaint 
<n a auit so framed court fees must be paid ad 
valorem. That partition is not a substitute for 
ejectment because partition implies an existing 
Joint possession and enjoyment to bo converted 
into possession in severalty That although 
ordinarily Jo a suit for partition pure and simple 
the parties have to bear their own cost* of the 
suit up to the stage of the preliminary decree, the 
plaintiff most in this case par the cost* of tbe de 
fondants who have successfully contested hi* claim 
for partition Lokb Nath 8rtan r Diuxksbwax 
Bros ad >aba» biMio (1014) 

20 C W. N 51 

Smt for, if maintainable 

by a fence of mining rights against lessor’s to- 
owners — Partition of underground Mines and 
minerals if possible — Partition ( let IV of 1693), 
s 2 According to the English authorities, it is 
clear that a lessee for a term of yoara must main 
tain a claim for partition. There is no reason 
for holding that a different rule prevails in Indio. 
Tbe authority of Mulunda Lai Pal Chaudhuri v 
Lehiiraux, I L. It 20 Calc 379, has been much 
shaken bv the decn'on of the Pull Bauch in 
Utmadn \ ath Than v Romani Kan/a Roy, I L R 
21 Laic ST5, sc 1C IT A 406, Heaton 
v Dcardtn, 2 1 Beat 147 Rhigwal Sahni v Repin 
Behan Milter, / L R 37 Calc 918,* c 14 C W V 
9C2, and Baring v \'aih IV k B 551 referred 
to There maj ho no special difficulty in effecting 
a partition of the underground mines and minerals 
but In case any such difficulty arises the power 
to order a *a!e of under s 2 of the Partition Act of 
JS93 may be exercised Lsirr Kudos 8 AIitea 
v Thaxcr GiamrABi Sncou (1916) 

, 20 C W. If 1308 

— — Previous pa Til 

tfoa *ni» instituted bj third parties against present 
defendants and the vendor of the plaintiff— Issue, 
regarding the share of the plaintiff’s vendor being 
subject to other defendants inoitiran raised bvt 
expunged — final decree i n the previous partition eu\t 
passed on the basis of the moiuran interest and 
allocation made Hereunder— Bar of res judicata to 
present suit — Explanation IV oft ll, Oitnf Proce 
dure Code {Act f of ISOS) In a previous partition 
nut instituted by Y against the present plaintiff's 
vendor T and the present defendants, an Issue 
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to that estate^ and Uio 6 other estates Abdul 
Rhahq Ahntd v Abdul Khahq ChoinJhvry, / L. 
It 23 Cate 614, and Soral Cln^ra I’mlayetlha 
v. r rot ash Chandra Has, 1 L 1 24 Cafe tS2, 
referred to Held, also, that a 07 (|) (b) of the 
Assam Land Bud Revenue Regulation did not 
appear to require that the applicant and those 
Consenting to his application should have a pro 
ponderating interest in each parcel of land sought 
to bo divided, and it seemed sufficient that the 
applicant Should hold, as he did, a share which 
was more than half of tbs estate Alan Raja, 
whoso proportionate share in the common lands 
was to be carved out Per Tiunov J The 
special objection taken here by the plaintiff Xe> J 
(that the defendant could not obtain a partition 
of the lands appertaining to ftilui Alam Raja in 
nu>uza\ Dhal, without partitioning the lands of 
that estate in other mouzals) may be taken before 
them (the Revenue Authorities) and will doubtless 
be decided with due regard to the provisions con 
tamed, for instance, in s 1G0 and ss 10S to I O'* 
Bbojesdba Kishorx Roy Cdowmobv r hiu 
Kumar Chowducrt (1018) 

r. L. R. *G Calc 23e 
- Property assessed for Revenue 


— Civil Procedure Code 1190$), 0 XX, r 18 
(J) , s Si— Suit for declaration of shore in family 
property, being immoeeaHe property attested to 
land revenue — Specific Relief Act (l of 1877), s 42 
—Consequential relief Where Ite whole of the 
properly which is the subject matter of a *t»t 
for partition consists of landed property assessed 
to revenue, the snit would be governed by tbe 
provisions of O XX, r 18, cl (!) and i Mol 
the Code of Civil Procedure, and all that a Civil 
Court can do Is to give a decree declaring the 
amount of the plaintiff's share as against the 
defendant and leaving the plaintiff to take any 
steps be miv think proper for the actual partition 
of hu share in the Revenue Court Ruran Rat 
r Subk Karas Bar (1018) 

L D. B. 41 AIL 207 
- Mesne Profits — Suit for parti 


lioh— Preliminary decree — Omission to d > . 
qui ry as to — Final decree, whether can avard or 
direct inquiry— Ciot Procedure Code ( Act J of 
1908), O XX, rr 12 and 20 Where a preliminary 
decree in a partition suit hss either intentionally 
or losdrcrtentjy omitted to- direct an inquiry 
into mesne profits the final decree cannot award 
mesne profits or direct an inquiry regarding the 
same Buies 12 and 18 of O XX of the Civil 
Procedure Code, compared Fenl'amamidi 31 aha 
lolshraarurKer v ysnkarnamtli Jtaparrirrw, AS J C 
458, and Jfaimod ffoielber v Durauamt Aaicler 
(A A, 0 277 of 1917—unreported), dis«entcd 
from. Dara\sam\ v Subramatite I L R 41 
Had. 188 referred to GmirusiM Bm i Ahamad 
ba Fowrurfi (1018) - I I E 42 Mai 296 

— Private partition, whether a 

bar to subsequent revenue partition Suit 

foh declaration that order of Hoard of Rertnut 
dinctinrf revenue partition i* bad, maintainability 
of Xpnvate partition proceedings lost « antiquity, 
iff At of — Devolution of interest of original parti 
tioiirs— Estates Partition Act (Ben Act F of 18971 
,« and 29 The eiiitenee of A private partition 
<9 4 bar to the re partition of property S 2S 
of io Estates Partition Act. 1807, does cot bar 
a artt for a declaration that by reason of a former 
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partition, an order of the Board of Revenue direct 
mg a revenue partition to proceed 1* bad, and 
for an injunction restraining the defendants ficm 
proceeding further with the jsUificn tn Ite 
strength of that order Where parlies have ler 
a number of years acquiesced in the result tf 
a partition it must be presetted that they or 
their predecessors in inteieit weto parties to lie 
original partition It must also be presumed 
that all interests created subsequently to tbe 
original partition amount merely to devolution b 
of the interests of the parties who made the 
original partition, and that (he holdeta cf tie 
new interests ate repretents tives of the original 

S rUtscrm and are feted by tbe/r tele Xljitxo 
audhbt r Husnu Csaomsy 

3 Pat. L J. US 

— — Rea jodioffl — H httier jattt 

lien efjeeUd ly a Cuil Court decree con be re opened 
in a subsequent suit — Estate Partition Act (Bert 
Act V of 1897), e 12 A partition effected by 
Civil Court decree cannot be re opened in a anise 
qnent suit in a Civil Court The iaw does not 
provide for a suit in a Civil Court in which separated 
estates can be divested and a co tenancy re creeled 
for the purpose of Dishing a fresh partition S 12 
of the Estates Partition Act, 1897, eonfiima the 
view that eiuted previons to that enactment 
that a Civil Court has jurisdiction to monte a 
decree for partition of a revenue feying estate, 
provided that it doe* not asaume jurisdiction to 
partition the liability lor the land revenue Smile 
that in the event of e party spplyirg to the Collector 
for a pertiticD cf tbe land re veuve After jiotiiiicD 
baa been effected by tbe Civil Court it would be 
open to the Collector to recons der tie allotment 
oi the abarea granted In Civil Court proceedings 
Dm Sabah Sirom i Eajfahs Na 7» Derry 

4 Pah L, 3 i9 

“ Imperfect ” partition — Civil 

Court, fviisdicticr of — Assam land and Re tears 
Regulation (/ of 18S6), is 3 (b) BS, ST, IS4— 
Regulation Till of 1800, s it— Regulation XIX 
of 1814, s 4— Ben Act VIJ I of 1876 s 112 — 
Ben Act V of 1897, * 84 'jbe Revenue Court 
has jurisdiction under the Asean Land and Revenue 
Regulation of 1888 to effect ptrtitloa of in estate 
even when tbe lands of that eiate, in whole or in 
part art joint witjin the Iar(a of other estates 
Abdul Khalig Ahmed v AldvhRhahy Chcvdhury, 

1 L R 23 Calc 614, and fnraf CAanrfia Fur 
laveetha v Prolath Chandra Has Chcvdhury, 

1 I R 24 Calc 761, approval Covif Ktufna 
V Ealanvvda Satina, J 1. R 52 Calc 1036, and 
Jiroisvira Inshore Roy Ckcirdhvji v Rah Kvrrar 
Chcxrdhvty 1 L R 46 Calc 2X commented on 
Hoorga Rant tahccry v Radio Jlohun Ctcho 
Ream, 7 IT P 61, and Ootr.rA Chvndir Skaha 
v Manik Bond- 8W R 128. retried to TAsnr 
Ail JlnMi v RanBiOOBisuA 5 ha uteri (HUB) 

I 1 E 47 Calc 354 

PARTITION ACT (IV OF 180^ 

- — jg 1, 2, 3--Pafi!i<m — Mortgagee 
rights ib a revenue paying mini — Application 
for salt by owners of Jess t*as r mou/y— Lulled 
Provinces Zand Peienue Aet {111 of 1907), * 167 
JlortasEee rights merely in a (revenue paying 
roahal do not fall within th« lurview of the 
United PronnrfB land Revenue Act, I )0O1, for 
the purposes of partition cossetpentlv tbe pro* 
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— ij, J, 2, 3 — eoKtd. 

vision* of the Partition Act, 1833. *rpW to the 
partition amongst ci> owners ot ««ch right* But 
in order lor lain ot the mortgagee right* uniter 
a, 2 of the Pirtltlon Art will not fc« v»Nd «" 
les* bssed upon the request i f ■ party or pirtlei 
Interested to the cstcnt ot one moiety or upwards 
Ravkii Lai, r Bsairn Pni«lt> 0913] 

I. u R. 35 AIL 3S7 

— I. 4— 

Bie Partition L L. R. 45 Cilc. 873 

» i. -- S’ a it for pirtllton— IWrrfetiefJ 

Ijf d'fiitdattt to pvrckuit j faint., 7 I tkart i« I As 
Subject jno/fer of ft* suit (there the defendant to i 
■Ult tor partition by metes and bound* hi* drfi 
mtrly undertaken, affording to the provision! of 
« 4 of tho Partition Act. 1893. to j qreha-r the 
ihare ol the plaintiff* In the property aought to be 
partitioned, he cannot be permitted to rra'le (rum 
h» nnlcrtaking. and the court 1* bound (o direct 
a site lists Anttao r. Bruoi Cm and (1917) 

1. L. E. 33 AIL 872 

PARTITION AND POSSESSION. 

— " ’ mil lor — 

See CiYlt Procidc** ("on* (Act 3 or 
IMS), 0 ). *. 3 

L L. R 40 Mat SOS 
PARTITION BY COLLECTOR. 

Set Sorer Emit*. I. L. R. 43 Calc. 103 

Srt pARirrto* 

PARTITION DECREE. 

Sea IfCWAXce . 14 t W. II 837 
PARTITION DEED. 

Sea Stasiv her (II or 18391. Vh I. 

Am 55 I. L. R. 38 AU. 68 

PARTITION SDTI. 

8tt Cocci Fill 

8 Pat. I* 1. 863 

See PaRTOtO* 

See Prime* (23) L L. R- 44 Calc. 28 
Claim lor lot ore profit*— 

SttlltitiPtoni! 

L X. R. 44 Bom. 6S4 

— l‘ln<*t>8 a prrcAaser 

from motor to-pnentr — Freth mW«J trite- 
auentli/ o Hotter! after ottafnnunt of mojortfr— 
iDeflcr defect t. jitla cured — -Practice awj proce 
dart. The plain 13 who waa a purchaser from a 
minor co-parecne-, toed for partition of the family 
property. The nlnor co parcener, who waa made 
» 5 »rty defendait after the attainment of bla 
majority, passed a fresh sale deed In plaintiff*! 
favour during th> progress of tha amt. It waa 
contendod that die plaintiff, being a purchaser 
from a minor, hid no nght to «na and that tha 
defect in titla wra not cored by the new sale-deed 
obtained j—J/cJc, tha suit waa maintainable. 
Paw hOoumn, C It .«»» to me. therefore, 
this Is purely amU'ter oi torn which could have 
been cared eqnsily.weU by the trial Judge by 


by then directing pettil ion of the prot-erfy. \ 
Nunn c. SnrtaaM Raohcxatm (1929) 


of the property, \trnvc 
try atm (1920) 

I. L. R. 4$ Bom. 883 


J. L. R. 43 Calc. 806 

■ i liability o! Incoming partner— 

Src Tbapz war* I. L. R. 40 Calc. SI 4 

■ Payment by— 

Set LixjtatIov Act 1008. *» 19 turn 
2*> . I. L. R. 37 Mil 1M 

I. L R 41 Bad. 427 
• Salt by lor partial lelUemeot o! 

account* — 

i*t ” n '^ ^ jl 2 ub> M1 
PARTNERSHIP. 

Set Aukaii Act (Bom V or 1678) 
n 10, 43 . L U R. 37 Bom. 320 

Set Arriau 

I L. R. 42 Calc. 914 
S«t Cwtt. I’riocaticw* Cop* (1908). 

a XT1I. a 4 L L. R, 39 AJL 331 
4e« Cottbict Acr (IX or I 872>- 
•.43 . L L. R. 32 AIL 638 

•4 SOI, !J3 I. L. R. 42 Mad. 15 

Are Hindi Law— Joixt Famiuy 

1 L. B. 43 AU. 116 
Stt Piareeriatr Act 


Set Limitation Acr(fX or I90«). *, 21, 
(.*), 19 am 2t) I. L. R. 37 Mad. 148 
L L. R. 41 Mad. 427 

agreement to enter Into— 

Sec CoxTBArw Act (IT or 1872) a. S3 

I. L. R, 40 Bom. ffl 

— dure! at Ion ol — 

Set Civil. moceniBE Cor* (10O8A * 
18 («). (d) . L L. B 41 AIL 513 

See Co cmr rot* Act (VII or 1870), *. 7. 
5 ch II. cls 3.4 

L L. R. 32 AIL 317 
S«« Minor . L L. R. 42 Calc. 223 
See SouetTon'a Livy tor Cost* 

I. L. R 34 Bom. 484 
" Suit tor dissertation In Eritiib Indkn 

Court* — Partnership basinets carried on cut- 
aide Jurisdiction of court — 

Set Cim Pboccdorc Cod* (Act V or 
1908). s 20 LL8.U Bom. 1128 
•' Suit for dissolution of, by a partier 

who has been gntlti ot cdscoadnet— 

See Cost* act Act. 1872, e 254 

1. I~ R. 1 pah. 3 
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trading-tip ol — 

See Amu * . I. 1. R. 42 Caie. 614 

— Arbitration— Accotmis— Manog- 


tng'partners, Itohildy of — Onui~ Refers nee to arbitra- 
tion of claim of firm again el customers by one 
partner, uhen binds firm — Reference after tail for 
dissolution One partner is not competent without 
special authority to bind the firm by a submission 
to arbitration 4 Imtmetrator General r Official 
Assignee, 1. L R 32 Had 462, distinguished. 
Jtambharose v, KalU Hal, 1 L B 22 All 135 , 
Duttodb/ioy v Valla, 1 Bom L R S2S, approved 
The liability oi co partners to account, and bow 
and to whst extent It arises, discussed IIazi 
-’WiKiiisraji Akrab c Dwakka Kara Sis Ear 
0910) . 14 C. W, N. 1106 

Os ArreAt, 18 C. W. S. 1025 
2. - — - — Accounts— Money received 

after dissolution — Fortner irhost remedy for 
general account is barred mat/ sue to recover share 
of item recticcd after dissolution A partner 
whose remedy against his co partner tor a general 
account is barred, can recover his share ol a 
particular item of assets received after the dis- 
solution of the partnership, if it be open to the 
defendant copartner to ask the Court to take 
accounts with a view to show that the plaintiff had 
received more than his share in the partnership 
assets SoUanadha Tons* iluttdar v BoHanodha 
Fount Jf H iidar, 1 L B 28 Mad 344, followed 
TnmtrvE\aADi Mctdauar i Baoagota Mudaliar 
0910) , . . . I. L. R. 34 Mai 112 


3 ■ — — - — - ■■ - i Ad/usted account 

— Settlement of basis of account — Final adjustment 
not signed— Fltadmgt, Irani of precision in, if 
material — Limitation— Cross demands i.o partner- 
ship account — \tu> cause of action front ad/nstment 
— limitation Jet (IX of radii. Sch r. Arts Ci, 
118 ami 120 When parties had agreed on the 
2nd \prii 1905 that a settlement oi partnership 
accounts between them should be made upon a 
certain basis and the final adjustment took place 
on the 20th August 1900 and entries to that effect 
wero made la the books oa that date but cot 
signed by the parties, in a suit brought on the 
16th April to recover the amount due on such 
adjustment — Held, that it was an adjustment 
which gave rue to a fresh cause of action as 
from date, and whether it was Art 115 or Art 
120 ol fho Limitation Act that applied, the soit 
was not barred When the plaint did not specify 
the d*v on which the adjustment took place but 
approjimstily Indicated the time and proof was 
furnished of rssft date at the branny - — Veld, 
that there was nothing In the pleadings which 
should prevent the Judge from arriving at any 
conclusion on the evidence adduced as to the 
date Jalih Skgh Seijiac r Crookes Lair 
J oncaiiV (IBtl) . . 15 C. W. tf. 882 

4. — — ■ — Representative cam leg alter 
partner’* death — Control t Act ( IX of ISIS), 
s. 213 (19)— partnership lust arts carried «» after 
death of partner oa ike oesvmjjioa of rrpresen- 
latics continuing as partner— (( idotp of decerned, 
o pardanashm lady, not faking any part in l«a«- 
nei i and not tramming aceovnu— Accountability 
of worhng partners — Accounts to commence from 
beginning of partnership, if accounts not settled 
— FartseriAi'p money, dinrevm of — A ceourltrg 
vilh interest or profit — Remuneration to icc*h*g 


FAETfTERSHIP— couW 

pari net — Balancing of accounts, efitet of. Where on 
the death of a partner the business was carried on 
on tbe assumption that bis widow wsb a partner : 
Held, that the conduct of the parties showed 
that there most have been a contract between the 
original parties that tbe partnership would not 
be dissolved by the death of a partner within the 
meaning of cL (10) of a 253 of the Indian Contract 
Act, but should be continued with the represen- 
tative of tbe deceased aa a partner The mere 
balancing of account in a book ef account does not 
Itself constitute an account slated, much less 
does it constitute an account settled which tbe 
parties cannot reopen In a general account of 
partnership dealings, the lime from which the 
account is to be in tbe commencement of tbe part- 
nership unless some account baa since fhat tune 
been settled by the p artDers in which cafe the last 
settled account will be the point of departure 
Where one ol the partners having tbe right to 
examine the partnership accounts did not for along 
time exercise the right Held, that unless fraud 
was established purchases and raTes in respect of 
the business by the working partners should sot 
be challenged, but they were hound to account 
for sums withdrawn from the partnership business 
and applied for purposes unconnected therewith 
with the profit* realised thereirem or with interest 
at the option of tbe partner demanding the account 
Where one of tbe partners wilfully leavoa the 
others to carry on the partnership business un 
aided, the Court may upon dissolution decree 
aa allowance in favour of the partner who had 
carried on tbe business alone Gold. Krisbsa 
D aae BasuixtrEHt Dasi (1911) 

IB R W. B. 299 

6. — , Account*— Partners*! poecountt 

— Banting concern, joint— Deposit ly a partner 
payable irilA interest— Suit to receiver deposit if 
maintainable — Suit if maintainable when «m( tor 
dissolution and accounts prtticvsly instituted — Clrtl 
Procedure Code ( Act V of 190S j. • 10 Where 
it was arranged between the motl er and guardian 
of plaintiff, a minor partner of « banking concern, 
and his co partners (hat each of the partnera 
would bo entitled to draw a certain fixed monthly 
allowance from the bank for personal expenses, 
but the minor’s allowance we* by arrangement 
not taken out but permitted to accumulate with 
interest m the bank, and in a suit for dissolution 
end accounts by the plaintiff he applied for an 
order on the Receiver appointed In Iho suit to 
pay tha amount oi the deposit with interest, 
but the decision of the Conn being adverse, be 
lastitaM a lersh rati lar the recovery ol demerits 
with interest less ob* third, the proportion recosrr 
a bio leora himself aa • partner, tot the suit we* 
dismissed, and pending an appeal from the order 
of dismissal the plaintiff obtained an order ol 
the High Court in revision directing an account 
to be taken of the amount alleged to be in deposit 
if pUintifTs appeal should fad Held, (bat too 
amt was ngbtiy dismissed aa barred by the pro- 
visions of a. 10 of the Ovil Rroeedore Code, a* 
tha tael ter In f**ue »n the suit wss directly and 
substantially in issue In tbe previously mMitOled 
suit To atay tbe suit according to the atriet 
language of » JO on til by Ike deeisiro nf the f re* 
vioua suit the matter would be res jWifflfo w»* 
needlets Obiter .• Though, tn general innojire, 
the claim of a partner against a joint banking 
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concern mast, in coarse of winding op proceed 
mgs, be postponed to those of outsiders, there 
may be cases in which the complete solvency 
of the bank is admitted and a partner might 
»ne, like any other customer, for the taking 
separately of his private account aa a cnatomer 
and for the recovery of the balance found standing 
to his credit Relief In soch a case will only be 
refused when a partial account will work In justice 
to the other partners Lmdlay on Partnership, 

5 532 and Karri Ytnlata Jteiil v Kolia Varaeoyya, 
L R 32 JiaJ. 76, 60, relied on SiOHiDCO 
Pbosad Bsrnj v Gunman Psosan Sand (1912) 
16 t W. ». 897 
6. ■ - . Novation— Suit for on account on 

Me footing of continuance of original partnerif.ip— 
Suit not maintainable A testator appointed hla 
widow as the guardian of his minor children and 
executrix (by tenor) of bis will. On his death the 
widow consented Co the retention of the testator * 
share in a partnership business by the surviving 
partners ana subsequently to a transfer of tba same 
to another business In an action brought by one 
of the testator a sons as administrator against 
tha surviving partner* for an account of ail tha 
assets of the testator at the time of h>* death re 
tamed, and employed by the defendants m their 
business field dismissing the suit that the 
testator s widow woe perfectly competent as hia 
ersoutnx to enter into the arrangement, which 
was a wowiIkj with the surviving partners go at to 
bind the estate, and the smt against the partners 
“i the looting ol a continuance of the original 


7. - 


I. I. B. 37 Bom. 1S8 

Accoasfg^S'sii for oceovxu of— 


Vec-tuary parties — RepretenlatMof ieeeaeti partner, 
nlhuon o/one a/ler period of /imitation — irfolemii, 
*/ barred— limitation Act (IX of 100%) I 22 Art 
106 The plaintiff brought a smt for the aeconnta 
of a partnership making parties thereto bis other 
partners and one only of the two sons of a deceased 
partner who died after the partnership business 
came to an end but before the salt was instituted. 
Ou the objection being taken the olhet son of (he 
deceased partner was brought on the record after 
the expiration of the period of limitation IJtU, 
that inasmuch aa all the partners or their repro 
ssntatives were necessary parties and inasmuch as 
under a 22 of the Limitst on Act the suit mast as 
regards the added defendant, he deemed to have 
boon instituted when he was made a party tho 
whole suit was barred by limitation. That in a 
partnership suit the partners must be made parties 
or the imt will fail. Aubtca Chibin Gobs t>. 
Taatvr Crusiv Coaxes (1313) 

18 C. W. S Ml 
— What c on ttilntes- Agreement 


for joint venture In business— Contract Act (IK of 
1*72) «« 2*9, ittworatun (a) 243 231, 25!— Lux 

6'fi tj of co-adoentvrere agauut whom there u *0 
document ol debt binding on lie fate — Operation! of 
buying ana telling natural to a partnership, and for 
Re partnerihip— Liability of both defendant! on 
AundM * raieu separately by each for payment of *♦« 
oicnthore oj good! — Criterion oe to troneoehon being 
7 fwrbwnJ.p (iwawclum The rerpon 

dents carrying on lm,ine«a in Mauritius and having 
Separate office, in Bombay made .n agreement 

icr ono year lor tho purpose of doing tournee. 


PARTNERSHIP— eonli. 

in partnership” in brosro angar to be shipped 
from Mauritius to Hongkong and there disposed of 
on commission sale by the appellant, a Bombay 
merchant with an agency at Hongkong, the 
profits of the joint venture to be shared by the 
respondents equally The shipments were to be 
made jointly in Mauritius, a half abere bv each 
of the respondents, each one drawing ncndia 
against hia own half share, and separate account 
sales of their respective ehares to be renders d to 
them by the appellant who undertook to arrange 
for the necessary credit if the Banka in Mauritius 
would not discount the hundis drawn by the res- 
pondent. , and an endorsement to that effect 
was made cm the agreement and signed by the 
appellant The term* of the agreement were carried 
out and ehlpments of sugar were made, but In 
respect of the bundle drawn by each respondent 
against hia half share recourse was not had first 
to the Banks in Mauritius, but the hundis were at 
ones drawn on and accepted by the appellant at 
Bombay The shipments resulted in a loss The 
Erst respondent had, when the hundis drawn by 
him became due, retired them, but the second 
respondent who had become insolvent, had not 
retired the hundis of which be was the drawer with 
the result that the appellant whose name was on 
the hundis aa acceptor had to retire them In a 
suit by the appellant against the respondents and 
the Official Assignee for the money advanced to 
pay the hundis, the first respondent alone defend- 
ed it, hia defenev being that be had paid all the 
hundis drawn by him, and was not liable for tho*e 
drawn by the second respondent Held (reversing 
the decision of the Court of Appeal In India), that 
the agreement created a u part nership ” between 
the respondents within the definition In a 239 
of the Contract Act (IX of 1872) srhich governed 
the case But it was a partnership of a limited 
character, and consequently 1 ability to be 
enforced against one partner, when there was no 
document of debt which on its (see bound him, 
could only be Justified if it was shown that what 
be did was within the operations natural to the 
partnership and for the partnership On tho terms 
of tho agreement the purchase of the sugar Under 
it became a purchase for tho partnership and any 
one who told the sugar or advanced money by 
which the auger was bought waa crediting the 
partnership with goods or rnonev If either party 
in the ease bought sugar and then re sold It under 
tho provision in the agreement foe re sals in 

Mauritius ho could not refuse his eo adventurer a 

share of tha profit be made The joint adventure 
began not when tho good, were shipped, but from 
tho moment the sugar was bought. Tho appellant 
too was acquainted with the whole terns ond 
conditions of the agreement, and knew therefore 
that by advance of credit he waa helping the part 
nership In its purchase of sugar That credit was 
not given in the precise way contemplated h\ the 
agreement i but that the respondent a availed tbem- 
•elves of the appeCant a credit appeared on the 
hundis themselves. When a drawer discounts 
an acceptance which Is given It a time when the 
acceptor owes no money to (1 e drawer, it is Idle 
to say that the drawer docs not avail himself of 
the acceptor’s credit Moreover on th* evidence 
of the first respondent bunself in cross examine 
tion ** the re gar purchased was all paid for by tho 
hundis accepted by the appellant * Aa to the 
criterion to he applied to the particular facts of 
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e»oh ease in order to see whether the transaction 
is or is aot a partnership transaction, the cases of 
Oovtfitmttt v Due JnwH, 12 Baft 421, 426, Sacille 
v. Jlobertson, 4 T. I! J 20, and lleap v Dobson, 
15 C, £ A’. S. 16 0, in the English Courts ; and 
Cunningham v. Kvnncar, 2 Fat. App Cos lit, 
British Ltnen Company v AUxavin, 15 D 277, 
and Whitt v McIntyre, 3 D 334, in the Scottish 
Courts ; and Bell s Commentaries on the Principles 
of Mercantile Jurisprudence, 8. 395, were referred 
to. Kakwau Abdulla o Kawuji Jrwawjr (1DW) 
L Za B. 38 Bern, 281 

9 , . Partition on dissolution— Du- 

putt as to xchtther a mortgage loved one or loth 
parlnere—Compromtse admitting dell to le »n part 
payable by each — Suit by Mortgagee decreed agamat 
one partner only — Other partner if reUeud from 
paying his admitted share of dell — Payment o( whole 
dehtby other pirtner — Contribution. Following on * 
dissolution of partnership between L and B L sued 
B for partition, and one of the questions in dispute 
was whether a mortgage of the partnership property 
by il in favour of A w*a payable by B alone 
or by both partners equally A decree we 8 passed 
on compromise fcy which L undertook to pay 
Rs 8,200 to the mortgagee and B that he should 
free L'e portion of the property from the mortgage 
L paid only Rs 200 to N, who thereafter to en- 
force his mortgage brought ■* suit in which it 
waa eventually decided that the mortgage bound 
only B ' a share, and N was paid oil by sale of B‘e 
share li'a representatives then eoed L tor 
Rs. 8,000. Held, that by the compromise L admit 
ted that the debt due to If was a partnerihip debt 
whereof L was liable to pay Rs 8,200, and from 
tbat moment Rs 8,200 became a debt due by 
L to N for the purpose of adjustment between 
the et partner* , and it was not open to Va 
representatives to get out of the compromise by 
which L waa bound, by saying that if A s suit had 
been then decided, L would have found himself 
free of the liability without entering into the 
undertaking to pay Its 8,200 B having had to 
pay what £ should bare, to make good the truss 
of the compromise L waa bound to pay it too 
Riam.ii.v Daks in a Das (1014) 

19 a W. N. 192 

I®. — — CeairibniioD — In aolufoehon 

of debt incurred jointly for partnerihip purports, 
1 / lies The plaintiff and the defendants borrowed 
money for carrying on a joint business. The 
creditor obtained a decree 1 gainst them but 
executed it against the plaintiff atone and realised 
the entire amount from him The plaintiff brought 
a suit for contribution against each of tbe defend 
ants for the aum payable by him in reapect of 
the debt The finding was that the money w«| 
borrowed hy the plaintiff and the defendants jointly 
and was applied for the partnerihip business* 
that there had been no adjustment cl accounts 
as alleged by the defendants and the plaintiff 
had not been paid the sum due to him ITettf, 
tbat a salt for contribution was obviously mam 
tamable. That e 43 of the Contract Act la th© 
absence of a contrary intention appearing from 
the contract between th© parties did net atsvd In 
the way of the plaintiff La»As Babpab e 
Caottw Marxn; (1914) . 18 C. W. N. "68 

-Saif aesinit other partner* 
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into a partnership agreement with two other 
persona m respect of the tmif business The 
mill was placed at the disposal of and pied by 
the Ena thus constituted cash was to be sup- 
plied by one of the partners and the profits were 
to bo distributed in certain proportions A suit 
for dissolution of partnership was instituted, and 
while this was pending the plaintiff purchased 
the right, title and interest of G in the mil) and 
subsequently sued the members of the partnerihip 
fna for recovery of damages for nee and occupa- 
tion of the mill Held, that whether the mill 
became part of the partnership assets by the deed 
of partnership, or continued to be the private 
property of G, tfie plaintiff’s suit was in either 
case not maintainable, Misramm 1 Jkjwkwiba 
NathRasu(IBH) . I. L. R. 48 Calc. 1179 
19 C. W. N. 1115 

12. What constitutes— Partner 

pwchawog partnership property— When perenis- 
nble — Contract Act (VA of 1872), s ISO— Bailor 
and bailee — Either may maintain an action against 
a strong doer — What constitutes partnership — Partner 
entitled to purchase partnership property — Action 
for settled account A partnership is constituted 
whenever the parties have agreed to carry on 
bueincsg or to share the profits in some way m 
common Mothro, March v Court of Wards, 
16 B l £ J2g, poale, j r Drieer, 5 Ch D 453 
relerved to A partner is entitled to purchase 
partnerihip propeitv provided there is full die 
closure and the parties arc at arm's length. It 
is only where the real truth is concealed and the 
facts ar« not disclosed that one partner baa lcgi 
timate grievance against another Dunne r 
English, LI IS Eg 624 Imperial Mercantile 
Credit Association v Coleman, L K 6 11 L. 1S9, 
referred to An action lor tbo balance of » 
settled account would not be restrained meretv 
because ther© were other unsettled accounts 
between jj;e parties. -Povjoii r Samvel, (1839) 
Cr * Ph 161 Preston V Strvlton, 1 Anst 60, 
referred to 8 160 of the Contract Act pro 

Tides that if > third person deprives the bailee 
of the nie or possession of the goods bailed or 
does them any injury, the bailee is entitled to 
use such remedies as the owner might have used 
In the bke caie, il no bailment had been made, 
and either the bailor or the bailee may bring a 
swt against a third person for such deprivation 
or injury Giles v Grocer, fi Bligh £ 8 277 , 
Jefferies T O If Bailscay Co , 5 El & Bl 802, 
Mondts-s y Williams, 4 Elch. 333, referred to 
Rahkatti Gagoi c FmunAit Rib Goswami 
( 1915) I. L. E. 43 Calc. 7 S3 

13. — — Partner, if entitled its 

Interest c a s drones made — The appellant and 
the respondent were partners who agreed to 
contribute an equal amount o< capital but In fact 
the appellant contributed a much larger amount 
than the respondent Held (m a »uit for dWsolutico 
of partnership and adjustment of accounts/, that, 
upon the general rule that interest between part- 
ner* is not allowed unlcsi. there is express atipnla- 
tion or a particular course of dealing between 
the panics as shown by the partnership books or 
a trada custom to the contrary, has been en 
grafted B u important qualification, namely, that 
an advance by a partner lo tbe firm is nested 
not as »n increase of its capital but rather a* a 
loan on which interest should to paid and that 
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subject to any agreement between the parties 
interest fa payable on money paid or advance^ ty 
one partner for partnership purposes beyond the 
amount of capital which he had agreed to su >, 
scribe That the respondent who claimed tfi 8 
benefit of the profits which a-crued from t i, 8 
sums advanced to the partnership business by 
the defendant was bound in justice to wait, nn 
allowance for interest on those sums to the partner 
I’l'JiiND! Chandra Basas r ITajiidas B 4StI 

(1915) 20 a W. S. 834 

14 Partner borrowing tor part- 

nership pnipotea— Promissory note, executed f,y 
Uro of three pari am — ’to isiieatio* in promt , !0 „j 
note of execution on behalf of partnership— LiaM i„ 
of the partner uho tree not a party to the note \ 
promissory note was executed by two out of three 
partners of a farm for money then advanced to the 
executants for purposes of the firm The precis 
sory note did not contom any indication th a t it 
d Oil behalf of the e — ‘ ' 
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procedure was for tho Court to direct both sides 
to produce their accounts and thereafter to pass 
a decree for whatever sum might appear to 
be duo from one party to the other SbaSSUh 
L ine Riii Babc (1918) 1. L. R. 40 AIL 443 

18 Dissolution— Right to sue for 

where it cannot be carried on except at a lost 

— CIau*r in partnership agreement elating dote agreed 
upon for termination of partnership — Contract Acl 
(/T of 1S72). SI S52, SSi. subs (Cy-Rtght to 
proteetian of Court on equitable ipounds— Discretion 
of Court to grant dissolution The defendants (res- 
pondents) a firm of contractors had undertaken the 
construction of tho new Alexandra Dock In Bombay 
and they reguired for the work a largo supply of 
granite and other stone For Dial purpose they 
formed a partnership with tho plaintiff (now repre- 
sented by the appellants) for the quarrying and 
supplying the required materials By cl 4 of tbs 
deed oJ partnership jt not agreed that “ the work- 
ed the partnership slum! I 
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death cl the deceased partner Broicn v Taitet, 
(1531) Jacob 2SJIafe»v fins, 13 Ch D 839 
Crates! ay r Coil ins, 15 lea £18 1 Jac A (fa 267, 
Healhcolc v IhUmt, 1 Jac & Wa 12j, Ahmed 
MusajiSalehgi v llashim Ebrahim Salehgt, I L R 
42 Calc 914, referred to Mahomep Lamee v 
H 4JiHEX>AiET\-lLA,(1921) I L.R 48 Calc, 60S 
21. — — — .... . Nutt ly a partner 

Jot a partial settlement of account during the co ti- 
ll nuance of the partnership Plaintiff, one of the 
partners o! a press pool, entered into on 20th 
October 1913 for 3 yeara, sued on 13th October 
1915 (or a settlement of tbe partnership accounts 
from ISlh June Xfff4 to tbe I6ih June 1915, 
alleging that the partnership had been put an 
end to on the latter date by defendant a conduct 
It was found by the High Court that the partner 
ship had not been dissolved and the question 
was whether tbo plaintiff was competent to sue 
for a partial settlement of accounts for the season 
1914 15 Held, that the general role, as applied 
in India, is that i{ the account is sought in respect 
of a matter which, though arising outof a partner 
ship business or connected with it, does not m 
volve the taking of general accounts the Court 
will, as a rule, give the relief applied for It 
a ill bo for the Court to determine under wbit 
circumstances it will be equitable to order a par 
tial account having regard to tbo ngbU o! the 
parties under the contract fairthorne l, 
Weston (3 Hares Report 387) followed Karrt 
l enlnta Reildt v Roths A arasayya (I L It 
32 Mad 761, Eaghvbitr Dayal v Sheoram 
Das (1 All I* 3 R 94) and J P SinghaPe 
Law of Partnership in British India, pages 344 
346, referred to Held also, that considering 
that prior lo the 15th Juno 1914 the accounts 
were tendered daily and dividends distributed 
dally but after that date the defendant b agent 
Stopped giving of tbo accounts daily »nd the 
payment of dividends, and that written demands 
sent by plaintiff to the latter were left unf ceded 
ths plaintiff was justified In bringing the present 
auit for partial settlement of accounts HARJ1 
Mae Mat , a Ram v Kbti Ram Ban Lai. 

L L. B. 2 Lab, 351 

22 ■■ CunifafioM — Dis- 

solution — A nth rtceved by partner— right to 
site for share — Taking accounts — Indian Ltmi 
lotion Act (X/ of 190$) Sell I, art m— 
Indian Contract Act (I A o} 1&12), see 265 
If a partnership has been dissolved and accounts 
have been wound up, the mutual rights and 0 bii 
gallons of lie partners 1 6 emu being <Asc barged, 
and an asset which has been forgotten or treated 
as valueless afterwards falls in it ought to be 
divided between tbe partners in proportion to 
their shares in the partnership But if no ac 
count baa been taken, the proper remedy of a 

C stiller In respect of an asset so received is to 
ave an account taken if his right to sue for an 
account is barred by limitation, he cannot sue 
the partner who has received the asset lor a 
share of it Jfertmnji J7vm«sj» v flustcmji 
Burjorfi (1982) I LK,6 Bom , 628 Soktanodho 
Vannimundor r Sollanadha J asnimundor (1993) 

I L. r. , 28 Mad , 314 and decisions following 
them, disapproved Observations in Knox 
v Gye (1871) L It. 5. H L 656, explained 
GOPALA CBBTtVr V V VUAYABAHAVAcaAW&a 
(1922) I L.R.45M8d.(PC),378 


PARTNERSHIP ACCOUNT 
fire Partnership 


fiee LnriTATrov Act (XV op 1877) 

I. L. R, 30 Jffaff, IS5 

.. .. — - — - ■ — - Duty of each partner lo 
discoter all documents — Arbitration, reference of A s 
putt in/ft customer to, by one partner— Others, if 
bound — Question if one of lam — Agreement lo refer 
not ongi Dolly binding becoming binding by acquits, 
tenet or acceptance of benefit— Question if should be 

allotted to be talen for the first time on appeal 

Darin er charged ui/A entering into agreement to refer 
negligently and improperly — Measure of damages — 
Onus of proof Tor the purposo of working out a 
partnership decree, each party to tbe action is 
bound to produce and discover atl documents in 
his possession relating to the partnership and an 
sppi cation by the plaintiff for discovery of docu 
ments in the possession of a defendant in such an 
action ought not to has 6 been refused field, that 
the decision of tbe High Court in so far as it was of 
opinion that tbe accounts taken by tbo Commie 
sioner (and affirmed by the trying Court) were not 
properly taken or supported by evidence and must 
bo investigated afresh was correct A sum of 
money, paid by a customer as tbe result of a refer 
ence to arbitration in which the legal personal 
representatives of a deceased partner were ro 
parties, having been brought into the partnership 
accounts tbe latter who did not dispute the item 
m the first Court for the first time on appeal con 
tended that not be ng parties to the reference they 
were not bound by it Held that the question 
whether the legal personal representatives of the 
deceased partner were bound by tbe agreement to 
refer and by tbe award was not a simple question 
of law to be decided without reference to the facts 
of the caso or any evidence which might have been 
available if it bad been raised at the proper time, 
and the contention should have been rejected as 
hovmg been put forward at too late a stage An 
agreement to refer not originally binding might 
become binding later on by the acquiescence of tho 
party or his acceptance of benefits thereunder 
Held further, that if the legal personal represent- 
atives of the deceased partner were not bound by 
tho award thev would not be entitled to relief on 
the footing that It was binding but had been 
negligibly and improperly entered Into That if 
rel el tould be given on this footing the difference 
between tbe amount originally claimed against the 
customer and the amount paid by bun under the 
award wonilf not neccssarrfv bo fie measure of 
damages, nor could tho onus of proving that it 
was any less sum be thrown on (he person accused 
of negligent and improper com! act. flat, Mohamad 
Akbatr Dtcarla bath Sarlar, If C If 5 1106, 
reversed in part Dwabka Nath Bahkar r Harr 
lltHOMSU Aebab(1914) 18 C. W. N. 1025 

■ - i - — Suit for partnership oc- 

counts-Limitahon Act </X of I90S) 4rt 106- 
Bpccific assets real std vilAin period of limitation 
H a suit lor general partnership aecounfa and a 
share in partnership profits is itself barred, the 
plaintiff in such » euit cannot be allowed to pro 
ceed speculatively against any and every partner 
ship asset which may have been realised by the 
defendant after dissolution and within the period 
of limitation. Mervanj, Homur/i r Jlnrtomji 
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PARTNERSHIP ACCOCNT-«n!J 
Burjore, I L B S Bon. 123, distinguished. Auxin 
gauxii r Bhaqwasdas \ nui aid Co. (1009) 
E L. a. 84 Bon. 515 

, — . ■ — ■ — {.{natation Act f/X 

of 193S), Bek. I, Art 106— Honey receired by 

n rliur after du>olktU>n of partner, hip — S«i! 

other partner for recovery of than therein, if mat*. 
idinaMt after «u<( for general auounU barred— 
Boiihoa where an item fall) »» alter aceau nh 
ifMirtd off— Frtth en «w of action It is contrary 
to tho policy ol the Legislature to allow a part 
net, whom right to *ue ior a general partnership 
Accounts has been barred by limitation, to sue 
for bis share of epeclfio payments received from 
debtor* by one partner solMrajoentff to the dis- 
solution of the pirtocrafcip, permitting the latter 
by n ay of set off to claim wbot may bo found 
doe to him upon taking the partnership accounts 
If n partnership hna been dissolved and the ae. 
counts have been wound up and each partner has 
paid what be he* to contribute to the debts of 
the partnership and received Ms share of the 
profits tho mutual rights and obligations having 
been thus all discharged, and then it turns out 
afterwards that there was some Item to the credit 
of the partnership which was either forgotten or 
treated as valueless by reason of the supposed 
insolvency of the debtor or for any other cause, 
which item afterwards become* of value and falls 
in, it ought to ho divided between the partners 
in proportion to their shares In the original part 
nonship If on the othor hand no accounts bare 
been taken and there Is no constant that the 
partners have squared up then the proper remedy 
when snch an item falls in Is to hare tha accounts 
of tho partnership taken, and if it is too late to 
have reooucsefto this remedy then it it also 
too fate to claim a share In an item 'as pert of 
tho partnership assets K OoritA CntTTT 
(TO Visas tan A aohabia* 

23 C. W. K 077 


PARTY. 

Set RI9 judicata 

I. L. R- 35 Both 189 

PART-PAYMENT. 

See Lmitatiox Act (IX ov 1008) s 20 
.PART PERFORMANCE 

See Agreement to TBAKsren 

24 C. W. It. 493 
Set Comvbomiss I. E. R. 42 Calc. 801 
See Est opted. 

See Tsimm ot Psotisty Act 1882, 
as. 54 and 49 I L. R. 40 AIL 187 
Sea Utnrtasirr Lsxmmtaatr 

E L. R. 41 Calc 518 
Doctrine of, applicability ot 
for joint possession of land 
of her title She claimed it aa heir 
* The defence to the eflect that the 
ither had exchanged the land in suit 


Plaintiff Sued 




sd with the defendan 

Held, that on the 
rt performance the Plaintiff 
i val dity of the exchange 


PART PERF ORMANCE— con id. 
on the ground that it had not been effected by a 
registered document That this doctrme has been 
Applied by the Courts in recent Judicial decisions 
without reference to tho question whether the 
right to claim specific performance was or was not 

subsisting . . . . 25 C. W. R. flOJ 


FASSEXQER. 

See CoxTU SHORT VROLIQIVCE 

L L. B 3* Bom. 427 

PASSINa-OFF ACTION. 

See Trade hark E L. R. 37 Cola. 201 


PASTURE LAND. 

Set r*starsge 

See Baskas Estate* Lath Act (I or 
1903), e. 3 . IU 33 Ma3. 733 
.... -- Tenancy If permanent — O tori- 

ram ■ hold age— Occupancy right, acquuttion 
of, in-Vnnj land for purpart) of cultivation, if 
1 route— Remedy of landlord — /' 'ortrilnre — LanJBird 
and Tenant Act ( X of 1359) a. B— Bengal Te- 
nancy Act (VW of ISM) e 5 < 2)— A ones— 
Service — Transfer of Property Ad (/)’ of 133 J), 
At ISO, 1 03 (o) 111 If) Tho question being wbe 
tber certain holdings situated in the tract known 
aa eianramna err pasture land* la hfoatnh Baa ant 
par in Zdlah Purnea were permanent tenancies, 
it was proved that soles V\ private treaty and 
by Auction through Ciurt of such holdings wero 
frequent, that eases of ejectment Wero uncommon, 
that such holdings frequently passed to the heir* of 
the deceased tenant* and that mutation of names 
in the semlndara rhenrta bad been frequently 
allowed aomotunes on payment of noMroaa and 
sometimes without : Held, that the proper Inference 
*-> be drawn from **■ — • 


aottled with the U 
grazing osttle, the tenants had acquired a right of 
occupancy in the lands before the Bengal Tenancy 
Act came into force under A 6 of Act X ol 1830, 
Fitz Patrick v Ifo/Ince, ii IF it til, followed. 
That it was not reasonable to hold that at the in- 
oeption of the tenancies it was intended by the 
parties that the lands wero never to be osod for 
cultivation, and the tenants were ralyat* within 
the meaning of a 8, eub-s. (f) of the Bengal Te 
nancy Act. Per Ricrunosot J — .The tenant* had 
failed to provo that the lands were left for purposes 
of cultivation or that they hod acquired occupancy 
right therein. That by using the lands Intended 
for grazing for purposes of cultivation the tenants 
did not incur forfeiture. Kncran I-ATinn Rim 
mar*. A H Forbes (1900) 14 C. W. H. 372 


PASTURE RENT. 

■ recovery of — 

See Madras Estates Land Act (I ov 
1908) s. 3 E E. R. 38 Mad. 733 


PASTURAGE. 

■ ■' Righl of — Unasetittd Oovermnenl 

■Bight of paehirt on, net to exclude on rner’e 
accessary fo obtain pre- 
nojtstutory provision* 


Wade _ . .. 

ngit to poSJ*»i._ .. 
scnpfiw fide. There 
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PASTURAG E— c o ntd. 

in 0)9 Madras Presidency aa In Bombay with 
reference to the ^rating right a o( villager* over 
adjoining Government wa»le. Tho right of 
pasture on unauK'ni waste cannot exclude tho 
owner < right to jioasesmon an { enjoyment of 
tho property over which each a right may exist. 
Horn Saras Singh v. Iiirga Singh, 1 L. B 10 Ait 
77?, referred to. Srmlory of Slo't for India v 
JfafhifinMaf. 7. L fl It Ham. 213, 221, distln 
cuishrd Ooiiuala Ptcm Naidu x t auxr 
V f cnnit (1910) . , I. U It. 3i Hal. 68 

• — — -■ — - ■ ■ Suit /or declaration of » 

and for injun/lfon — litre thirty years' uninter- 
rupted user, if enough — Presumpt,ou of right In 
a suit lor declaration that tho plaintiffs who were 
cultiaating tenants had a right of pas* n rage over 
certain lands and for in injunction on tho landlord 
to remora fence*, etc , therefrom, tho finding of 
the lower Appellate Court in deercoiog tho salt 
■w.ia j “ The Jand ha* been lying unoccupied from 
lima immemorial and the villagers havo been 
grating their cattle here for more than 30 year*. 
Their user was open and peaceful, without inter 
tuption and Should be, in the circumstances of this 
caic, j resumed to bo as of right also ’ field, 
that this fin ting was not sufficient to establish the 

E lamtiffa’ right of pasturage over the land in amt 
t being a customary right, it must bo reasonable, 
and it would bo unreasonable to hold that no land 
over which cattle had grayed should ever bo brought 
under the plough SrenAur Sawan Au (1013) 

18 C. W. N. 735 

PATELKI SERVICE. 

See Bowjuy Loin IUvkwz Cone (Bose 
AcrV o»1879), a 202 

I. L R. 45 Bom. 894 

PATENT. 

Set Isvektion, w» Designs A or (V or 

1888), a. 29 I, L. R. 41 AIL 68 

PATENTS AND DESIGNS ACT (H OP 1811). 

See Isvzvtiors AMO Dzaicita Act 
Set Patent . 


See Delias . X. L. R. 45 Calc. 608 


PATERNAL AUNT. 

See IfrsDU Law — O' caddUn 
‘ _ , Z. L B. 38 Mad. 1123 

FATH.K1 VATAN. 

See Vatajc I. L R. 37 Bom. 81 


PATKUM PARGANA9- 

See Ben jam Patta 

6 Pat. L. 3. 687 

PATNA HIGH COURT. 

. ... ' - Calcutta High Court, 

decision of, binding upon Patna High Court, until 
dissented front by Pull Bench. The decision by a 
Divisional Bench of the Calcutta High Court is 
binding upon the Patna High Court until dissented 
from by » Pull Bench. Habihar JIisseb v 
Step Mohamed (1916) . 20 C. W. N. 983 


PATNA HIGH COURT RULES — conld. 

Cirri Procedure { Act V of 190S), t< 722, 723. 727 
and 125 ■ — failure fa furnish list of papers to be 
inserted m paper book, whether order dsimnsuiy 
appeal for default is appealable, la th» Majesty in 
Council. The rules of the Patna High Contf, 
191(1, are not ultra vires No appeal lies to HI* 
Majesty in Council from an order of tho High 
Court dismissing an appeal on fail a re of thoappel 
lant to prepare and deliver a list of the papers to 
bo inserted in the paper book m accordance with 
ralo 8 of Chapter XX of the Patna High Court 
Rules, 1916 Rases drA Kish ore t> Uajecjiab 
Kamamta N araik Bingii 6 Pat. L. 7. 719 


See Privy Cofnmi, Aftxst TO 

0 Pat. L. 3. 114 

- « i ■ - Ch. V, X. 3 — Held that a question 

as to convenience of procedure is not a question 
of law within the meaning of ibis rule. Hitesdra 
S rsou i Maiiabaja Sir Ramesiiwar fimcit 

8 Pat. L. 3, 293 
■ Ch. VL rr. 2 and 16— 

See. Letter Patent 4 Pat, L. J. 895 

Ch- VL r. 5— 

Stt Substitution o» Parties 

S PaL U I. 259 

- — - — ■ — — — Appeal 6y person not a 

party (o the suit Held that r 5 applied only to a 

E raoa who seeks to appeal fa order to establish 
i claim as a Beneficiary and not to nay other 
claim. 8rsn Auslid Navat «> S ran An a. is 
UcesACt . . 6 Pat. L. 3. 43 

■ Ch. vn. r. 2 — limitation, exien 

♦ton of time — Limitation Act (IX of 190S), 
s 12 An absolute period of limitation of 30 davs 
having been presenbod by Ch. VII, r 2, of the 
Fatna High Court Rules, 1016, that period cannot 
be extended by virtue of any of the provisions 
of the Limitation Act, 1 90S, relating to the ex ten 
a os of tho periods of limitation prescribed by that 
Act Dioei Lal c Raman and Lax. 

6 Pat. L. J. 701 
- ■ Ch. vm. it. 34— 

See Letter Patent (Pat) 

4 Pat. L 3. 605 

■ - ■ ■ Ch. LX, r. 8 — 

See Arte 5 Pat. L. 7. 719 

PATNL 

Sie Ptmei. 

PA TNI LEASE. 

SeeVxrm. 

PATNI TALUQ. 

See Potni TaloQ. 

Palni Ten are — 

Set rural TssrusA 
, . . pafaldar — 

See P otsidar 


PATNA HIGH COURT RULES. PATTA. 

See Htaa Court RtrtES as» Orders See Madras Estates Lamd Act (I o» 

Legality of— letters 1003), ss. $J at* 78. cl. (2) 

Patent of the Patna Ihgh Court, cl 29— Code of I. L. E. 33 Mad, 826 
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PATTA — contd 

See Uvdeb Raiyat 

1, L. S. 39 Calc 278 

tender ol— 

See Madras Estates Lasd Act (I o» 
1908) L L. R. 37 Mad. 54o 

■ - Seit to enforce accep- 

tance of — Zamindan land converted into ltd iniA 
Government water— Contiderahon, failure of— 
Enhancement-Rent Seeattrp Act (I nil of MM). 
> II Certain dry Bammdari lands were converted 
into wet by tbo use of water from a channel 
construct*! and maintained solely by Government. 
Belt! that there was no consideration for the 
rammdar to levy enhanoed rent notwithstanding 
a stipulation for enhancement, should tho land 
be cultivated as wot The conditions laid down 
in the Rent Recovery Act (Mad- VIII of 1805), 
8 II, not being present, the tammdar was pre- 
cluded from levying enhance d rent Sbiwatit 
Rush JLvU.ns_UiJtr<A Prasada XaidC r Sufi 

batta (1913) L L. K. 38 Mad. 4 

PAUPER. 

Set Cmt Procedure Con* I90B Sen I 
0 XXV, R 1 t UR. 88 Bom 415 
See Paerrn acre 
■ ■■ appeal by— 

Sea Cira PboceduRS Code I90S, 
0 44.R.1 

tnit by— 

Sea Cum, Pxocio cri Cods, 1909 *. 47, 
abdO XXX 4 Pat. h. J. 188 

, — Kejt friend of a pauper 

,or, If fo prove bia own pauperism AjubmO* 


v Secretary os Siits ( 1919) 


PAUPER SUIT. 

See Crvn. Procedure Cods (1832), 

a 411 . . I, b. B. 31 AIL 223 

See Civil. Procedure Code. 1 90S — 
a U3 I. L R 32 AIL 823 

O f XXXIII 

Second appUcatloa— where the pre- 
vious one was rejected lot want ot schedule 
ol property — 

See Civa. Procedure Cods. 190S O 33 
sr. 25 axd 155 I. L. R. 1 Lah. 151 
— — Application to sue aa—D^fuaUfim. 
t,on— Subject matter of suit- Cowss of action— 
Civil Procedure Code (AM F of IMS). 0 XXXIII, 
rr 1, 2 and S A mortgagor applied lor permis- 
« on to institute a ewe as a pauper for the setting 
aude of a sale of the mortgaged property by the 
mortgagee, with an alternative claim for damages 
The mortgagee admitting there was a surplus 
due to the applicant after the mortgage-debt 
had becn^aatUSod. paid Rs. 101 Into Court, and 

and farther that the applicant disclosed no cause 
of action. Btld, that the applicant was a ** pan 
per” Within the meaning of ihe Explanation to 


PAUPER SUIT — contd. 

O XXXIII r 1, of the Civil Procedure Code- 
(Act V of 1903), but that the allegations con. 
tafned m Che application did not disclose < cause 
of action Vivaria noth v Stadkacrav 1 L R 
JO Rom. 207, not followed Fatmabai v Dossa 
BHOT RU3TOMJI UtfBlOiH (1909) 

I. L. R 34 Bom. 633 
— ■— — Application for feats 

to sue in forma paupeni — Civil Procedure Code 
(Ac! V of IMS) O XXXIII, rr 4 S, 1— Scope 

of enquiry — Fairer of the Court voder r i — l) if 
nesses to be examined on the question of pauperism 
en/y — to evidence, except evidence of the applicant 
on the merits of the claim permissiftfe In an 
enquiry under O XXXIII of the Civil Procedure 
Code, the Court cannot take evidenco (except tho 
evident) o of tho applicant himself) on the merits 
of the claim R. 4 expressly gives powor to the 
Court to examine the applicant regarding the 
Dents of fho claim and the property of the appli- 
cant to that there is no doubt that tho applicant 
himself can be examined not only with reference 
to the question of his pauperisoi hut also with 
reference to the merits of his claim It is open 
to the Court to consider not only the siatementa 
mads In the plaint bat also the statements made 
in hfs examination by the applicant before defer 
mining whether his allegations disclose a cause of 
actum as laid down in cl (d) of r 5 of O XXXJIL 
But the Court cannot examine other witnesses 
for deoiding tho question of limitation or any 
other qneation than the pauperism of tho appli. 
oant The evidence to be taken under r 7 i* 
confined to tbe rvidrooe which may be adduced 
by the applicant in proof of hie pauperism and! 
any evidence which may be addneed in disproof 
thereof as laid down la r 0 Eetmralh Rath v 
Sundae Rath l V R 20 AU. 239, Dutan r 
Vallabhadru Praqji, 1 L R IS Bom. 12S, anef 
R'awab Bahadur of SJooreheeiahod v Ilarmh 
Chandra AcJuirjee IS C L. J 693, foUowed. 
JOOIYDBA N ABA tV RAT O DUBOA CBABAH GOTLA 

Thakobta (1918) I. L. R- 48 Calc. 651 

PAT AJTD PEffSIOir. 

See Secretary of Stat* FOB IVDtA. 

L L. R. 38 Calc. 378 

PAYMENT. 

See Bill Or Costs 

11 B IS Calc 817 

dee Sace or Goods. 

L L. R. 45 Calc 28 
L L. R. 42 Bom 16 

By Debtor — 

Set Accouxt — 

„ I. L S 49 Calc 839 

plea of— 

Sis Mobtoiqe l L E. 37 AU. 423 

to some only of the Trustees— 

SeeTacst I. L. K 39 Wad. SS7 
nndet compulsion of law— 


PAYMEXT IBTO COURT. 

8et Cmo Pbocedubb Codx, 1909— 
es. 47, 73, 0 XXI B #5 

L U R. 36 Bom. 1S« 
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PAYMENT INTO COURT— cot M 

See Civil ProcbdCe* Code, 1908 — 

O XXI, an 80 AM. 92 

I. L. R. 45 Bon. 1034 
See Transteb or Peopebty Act (IV or 
1882), s S3 . J. L. R, 32 AIL 142 

— — — — ~ Salt— Suit lo itt attdt 

cale—Svil decreed on plaintiff payin') info Court 
Certain amount— Mortgagee item plaintiff paying 
tht money to tare the suit Jr cm lung dumittcd — 
Alignment of plaintiff-, in tercet— Mortgage paid 
iff — Application by mortgagee to uilbdreio tie 
money paid into Court — Mortgagee cannot be allotted 
fo Vnthiram valets on an a; pi cation by one of the 
partite Ono Banubai for herself end as guardian 
of her eon Banemiya and daughter Pntialai fold 
the property In suit to one Mnhomcd _ Banemiya 
and PutUbaz brought s suit to set aside the ealo 
and it was decreed that the plaintiffs should 
on paying Into Court a certain sum of money 
within fix months, toko into possession their 
shares of the property on partition and that in 
default of payment the suit should be dismissed 
One DatUtraya, wlo was a mortgagee from 
Banemiya. paid the decretal amount into Court on 
tho 22nd August 1018 to save the suit from being 
dismissed On the 16th September 1916 Banemiya 
sold the remaining interest in the property to one 
lamad. Subsequently, on the 3rd October 1918 
Dattalraya a mortgage we* redeemed and on the 
4th October 1918 he applied to the Court to with- 
draw the amount This application was opposed 
by Ismail. TbeSubord nate Judge made an order 
allowing Dattatraya to withdraw the money paid 
into Court Held, setting aside the order, that 
though tho money was produced by Dattatraya, 
it waa paid into the credit of the proceedings and 
could only be dealt with an application made in 
the regular course by one of the parties and that 
Ismail could bo heard as he »w tho perton in 
Whoso favour, interest was created by the plain 
tiffs ESMAJL ALLAEAKHIA V DaTTATRAYA 

ItAVCiiAMJRA (1920) . I. L. R. 45 Ecm. 967 

PAYMENT TOWARDS DEBT] 

See Limitatjow I, L. R. 44 Calc. 867 
PECUNIARY SUFFICIENCY. 

See Sun ext . I. L. K. 44 Calc 737 

PEDIGREE. 

Set Evidence Act (I or 1872), s 32 

I. L. R. 37 AIL 600 

— Question of pedigree — 

PM»cie/f Act letJ.vouar, hat Jirac/Jy xrsw 
examined on the ease raised by defendant — Court 
if should accept me h eatt — ■Plaintiff' e case believed 
by trial Court — Reversal by High Court on such 
basis, if correct. I\here the question was wh ether 
plaintiff A was the legitimate eon of Muhammad 
Bher Khan by his wife Musammat Munna, 
and A himself and hie witnesses gave evidence 
that he was, but the only question put to them 
In cross-examination wse whether Muhammad 
Bher Khan had » woman naniod Sundana fn Ms 
beeping as a mistress, and when witnesses for the 
defendants wero being examined, some attempt 
waa made to prove that A was the son of another 
person of tho name of Muhammad Sher Khan who 
had a mistress named Sundana , and the trial 
Court believed A s ease which was supported by- 
strong and straightforward evidence on the record, 

roz. u 


PEDIGREE —contd 

and a a to Ihe cate of the defendants held “ that the 
whole story was a pure concoction and was un- 
worthy of credit i” Held, agreeing with the trial 
Court, tl at the High Court on appeal was not juatl* 
fed in dismissing the plaintiffs suit on the view 
that ' it was quite possible that the res) fnith was 
that the clam ant was lha con of Mussammat Fun- 
ds™ who was kept by Muhammad SheT Khan,” 
baring lera influenced thereto by lie fact that tho 
suit was being financed by a co- plaintiff in whoso 
favour A had executed a deed of *ale in respect of a 
tro ety of the { roprety claimed end w accordance 
with which the litlgelion was being financed 
Aeeu. Atir r TASAuntrq Hcsstre (1917) 

21 C. W. N. S73 

PENAL ASSESSMENT, 

■ levy of— 

See Madras Land LscroacbMENT Act 
(III or 190,), S9 3 fl, 14 

I. L. R. 38 Mad. 674 

Right of Government to 

lery — Jplrrfcrer.ee i nth possession — Possession abort 
of the statutory period tawjfieiepl basis for a evil for 
a declaration of title — Specific Relief Act { I of IS77), 
,42 i’erCVRiJM lie Government baa no right 
to collect penal steersmen t from a person fn rouses 
aion of land simply on the gTOund that he Is not 
tha legal owner of tho land, but such right Is con- 
ditional on the land temg communal Per Abdcb 
Rahim, J (Alttxo, J dubitante) —A person in 
possession of land even thoogh for less than 12 
years would, under s 42 of tho SpeciCo Belief 
Act, be entitled to a declaration that he is in lawful 
possession as against a wrong door who interferes 
witbbiapOBscseion ItmaitAnfv MalomedGhoua, 
I L R 20 Cole S3J, applied Uanmantarav v 
Secretary of State for India, I L R 25 Bom 2S7, 
distinguished Ratsonaia Ragar v Sithorama, 
Pillai, 2 Mad U C 171, referred to The levying 
of penal assessment on land if not justified amounts 
to unlawful interference with possession AvTA- 
PAEAJO v SECT ETA BY OI STATE (1912) 

I L. S. 37 Mad 298 
PENAL CODE (ACT XLV OF I860) 

Effect of on previous Fecal Laws 

See Contempt or Court 

I. L. R. 41 Calc, 173 

Preamble and as 1, 2, 8, 499— 

Set Defamation L L. R. 48 Calc 388 

■ Chaps XII and XVII— 

See Chimin al PnooExitmE Cone /Act 
V or 1838), a SIS 

I L. R. 83 Mad. 552 

-ss- 7, 27, 243— 

See Co tot eh fe it Corv 

I. L R. 41 Calc. 477 

( S— 

See Plea deb , L L. R. 44 Calc. 290 

- ■ ■ — ' - t. 21 — Illegal gratification, lahng of 

bj a public servant — .public servant, unpaid appren- 
tice if. An unpaid apprentice of Government is 
not a public servant within tho meaning of a. 31 of 
the Indian Penal Coda Mahendha Pbosad *. 
E»eho*( 1910) . . . 15 a W. R. 319 

— S*. 22, 403 — Cnmtnal muappropn- 

ation — “ Moveable property * — Ltiter addressed to oat 

9 L 
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FENAC. CODE (ACT XLV 1660)— rosfif 
U. 22, 403— tostd 

perron retail'd by n"o<Aw A 1ft tor adlreBsrsl to 
[I *«* haniird ly a peatman to II , who tru at 

the time In a room m the occupation ot 1/ IF 
read the letter and pat It on a table in the room 
and Mt It there 11 took the letter an t subse- 
quently attempted to file It n an exhibit attached 
to an afl'davit made by him tn a salt Jor Jud clal 
ec pa ration between IF and hi* wife, (or the par 
po«e as he alterwarda stated ot strengthening 

Vn ffr.-JM d/iti of AwpwN’SWg' ii, own per emit 

The Court howerer refused to receive the letter I 

llttd that in the circumstance* fl cool 1 not bo 
cenrieted of d (honest misappropriation of pro 
petty With respect to his retention of the letter 
Quire Whether the letter eon! 1 bo regarded at 
mo real In property within tho meaning of a. 22 
or the Indian 1 enal Code EMtttui* T Hunts 

(1917) t Z* B. 40 All 119 

w 23. 24. 463 lo 483— 

Fet Fosoert X la r. 43 Cale. 421 

24. 25, 463, 484, 471- 

SteFowm X X- r, 33 Cede, 75 

1 27— 

Set Convrigrirr Cota 

X- I*- XL 44 Calc. 477 
— *« 29 30, 464. 487 » n 4 47«-For f ery 

— porvmml, mean i off of — ) oSsafde eeennlf /» 

complete document— hlalenal alteration of i»ro*i. 
fjrfe cteeawra/ effect of An agreement in tenting 
which purport *«1 to be entered Into between flee 
person*. »u * gned by only two oT them , it wa* 
altered by the ad 1 tion ol aome material terms by 
the teensed who mi one ot the two atec itanta 
Without the consent or knowledge of the other 
eroetilant and w»» not signed by the other partie* 
to the agreement. Tho accused V aa in poiwium 
of the instrument which wee altered by him 
J/eJd by Oirmtli J (on a reference nn ler e *20 
Criminal Procedure Code, owing to difference 0( 
opinion between SaDisiVA Arran and Pirtmry 
JJy that the acconoJ aw gndjp of the offence ol 
forgery of * valuable security up Hr 


fulfilled the requirement!) of the definition ot _ 
• document’ in a. 29 ol the Cod*, Tho document 
waa a valuable security because (t impose,! an 
obligation on tho actual executants and an option 
on the other* and there wa« no or press or trap! cd 
condition precedent to bo found In the document 
or cetab! shed by independent evidence that the 
document wan to be Snoperetlre against the ereen 
t«nt« nntil all the parties executed ,t Jt fa open 
to the aoensed to plead and to pr 0 ro that the alter 
atrons were not made fraudulently or d ahonestly 
becaure they represented what accused in gool 
h !h believed to bo (ho truth and intend'd to oso 
to support what in good lalth he claimed or might 
G»«*» Fmprew » Syed Hueeern, l A. S 
l *”i 0“re* Empress r 9* <0 Tfjal t UR 
7 AU 450 Qittn r Autos Pee, 5,4 g \ w r 
? ^ ?g25" and 3/onicAi dean » Emperor ((9/6) 


PEKAL CODE (ACT XIV OF X8&5J— eo»W 

•— — - f 30— 

Fes MtomSATI roWiROf 

I U R. 33 Calc. P9 

» 30. 467— Vat-able weenty" 

— Forj'ry — Incomplete document' bearing forgo 1 
signature of tze~*tgsl Two documents were 
foun ! fn the possess oa of the accused each bear 
Inj 4 signature which purported to lm that of one 
B ndhvacbal but which In fact was a forged 
signature One doc iment wea Intended to bo 
filled up At a promissory note tho other as a re- 
ceipt hut the spaces for particulars of the amount, 
the nam* of the person In whose favour tho doen 
tmnt was credited thn date and place ol erecU 
turn an 1 the rate ol interest were not filled (n 
an one anna atamp was aPUe-1 to each but it was 
not cancelled in any way t Hell that these doeu 
ments nevertheless purported to bo valuable 
securities within tho meaning ol tho deficit on 
contained ins 30 of the Indian Penal Code Queen 
SmprtAs v (to sum mi / U R 12 Had 40 re- 
ferred to Emfzxoh r Jawahw TitancR (1916) 
l L. B. 33 AIL 430 

u 30 and 471— Forget Jeers tent — 

Veer whether fling With pfuisl amounts to— 

I atralle security whether paper oa which 4* necornl 

II written is Tho filing of forged doouments with 
4 plaint leaner at them within the meaning ol » 471 
of the Feoal Code A document whereby a person 
acknowledge* hiaiwll to be under a legal Iiabi! tr 
la a valuable eeeuntv within Ibu meaning of a 3> 

IcP Jitana 0 T«i Cnow* 3 Pat T* J 388 

- - | 34 — Several perro as acting with a 
to nmon intention B. 31 doea not create a dmlinct 
offence but lays down a prtneiplo of liability and 
when two or more person* join act rely in ani 
assault on a 3rd person they are \ rectlv respin'iblo 
for the injuries causal to tho orient to which 
they hal a eommon Intention to can so these 
injuneo and what their common intention wa» 

' be gathered from the circumstance*. Fo* 

23 a w rr 24 


rcu.au r Tire krso EwrXBon 


-l*. 34, 109, 114- 


p tt a -_jd£S r* » n.egtey (mo 

.‘v" " • re fc 'r«d to Jt v Lee 3 Co* SO 
“ d *2 .. . Harper 7 Q B t) 7S followed 
Bassaswaui Avian » The Ktso Eweboh (1917) 
X- L R U VUi 889 


Eec Acncroia Aoaerrr 

LL.K « Calc 1072 

ri 34, 109 487— Forgery— Uetmenl 

of forgery— ihet sent by conspiracy — Conepieiey a I 
CosAiy foreign trrr lory— Corurj««st /arjrry com 
nutlet la British India — Trial in FrituA India of thn 
fore jeer ,rfto ronep red to forge at Cambay and who 
vae is Cambay ictm the forgery uvit romi* lied tn 
(ir Iwhln lia—Jnnsdiclion The areused was a sulw 
jectot the Cambay State Ha lived there an 1 trailed 
with h s bus ness pnrtner A He eonupiiwd with 
A at Cambay an t sent A to a professional forgot 
at Untruth (a place rn British India) with instruc- 
tions to fust gate the latter to forgo a valuable 
•a-Brrtj- To /acil tatc the forgery tho accused 
lent his I’m In book with f In Jrartuanoe of A a 
met enttau the forgery was committed at Umrelh- 
On these la-ts tl o accuse 1 stub charged in a Court 
fn JJr t sb India, w th the o3e tee of abetment of 

S ry under *s 487 and 103 of the lnd an Penal 

The trying Judge referred lo the Ugh 
Court the question whether the aocuied not be ng 
a'Bnt ah s ib.iect was amonablo to tha jurwil etion 
of his Conrt Held that the Court in Bnt sh 
Inlia bad jurisdiction to try tho accused for th 

accused a offence waa not wholly 00 nil® to ^ 
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PENAL CODE (ACT XLV OF 1880)— Conti 

W. 34, 103. 4ff7-<on/i 

within Cambay limit*, but having been inflated 
thorp, was contiDnn! am) completed within the 
liritl-h territory of Uoireth. Mliero a foreigner 
start* the train ot hi* prime in foreign territory, 
*nd perfects and completes his oflcnoe within 
ltntieh ) mill 5, he is trlaWe by the British Court 
when found witlun Its jurisdiction S 31 of th« 
Indian Penn] Code provide* not only for liability 
t-o punishment but also for subjection ol a conspira 
tor to tiio jurisdiction of a Court, though he con 
•plrcs at a place be) ond tho jurisdiction 
ExlFtROn r CiihotaeaL Hies* (1912) 

I. L. R. 33 Bom 624 
37, 382, 304 — 

1 - — Hard#' — Culpable homicide not 

amoirluij to murder — Fatal oj visit icith lathis by 
three per jo is acting is eonctrl Thrro persons, 
brothers, attacked with loth u a fourth against 
whom they Lore a grudge, and boat him with 
great seventy, so that he died shortly after 
wards. His skull was badly fractured, and 
numerous other injuries were inflicted upon him 
It did not appear which injuries were caused 
by which of the assailants, but the ovidcnce 
showed that they were soling tn concert end in 
tended to causa suoh bo lily injury as seas likely to 
can so death Hell, that all three assailants were 
guilty of mnrdcr A m<7 Emperor v S«46appi f'Asn 
rappa, 15 Bom L R 301, and King Emperor v 
Konhnt 7. L. F. 3S ill J.'rVfolfowed Emperor 
r Bhohi Singh, 1 L R 20 All OS 2 Queen Empress 
V Donut Haul yet, 1 L B 19 Mai if 3. OoatuUt 
A amosudru Y Emperor, t L R 38 V ale 650, 
Empress v Dhantm Boi, III f feellf ,\ofee, (13S1), 
230, Dhaa Singh ▼ Amj Emperor, 9 All L J 
ISO. distinguished Eurcuon r 71 sir News* 
(1013) . . . I. L. R, 35 AU. 503 

2 , Mo nler — Culpable 

homicide not amounting to murder — Fatal assault 
uit\ lathis by several persons acting la concert 
Five men — members of the same family— 
assaulted an unarmed man and beat him with 
their laths They knocked him down and conti 
not'd beating him, with the result that ha dicsl 
then and there Another man, who came to the 
rescue ol tho first, was also knooked down 
and beaten by the tame five men with a similar 
result 7/tI I, that all five men were in each ease 
guilty of the oflence oi minl»r DJnan Smgk v 
King Emperor, 9 All t J ISO, dissented from 
Estrseon t> Haivcmah 11013) 

L L. R. 35 AU. 5M 

s. 33— 

Fee* 290 . I. L. E 34 Mad 82 

— ■ — 85. 40 find 79 — Madras Forest Act {V 

of 1SSZ), offence under— Justification, jiea of, not 
available The plea of justification provided by 
*. 70 of the Indian Penal Code (XLV of 1800) is 
avsilablo only for an offence punishable by tho 
Penal Code and not foe offences pttiifahable by 
Bay special or local law and hence tho belief of the 
•accused that he was justified in his act does not 
exculpate him from punishment for hu guilt under 
S. 21 of tho Madras > west Act. Emperor v Am 
sta Isxib, li Bom L II 3C5, dissented from 7a 
re FtwM Reddi, 9 Mad T T 21$ followed 
Pc Lewis (1913) . , I L. It. 38 Mad. 773 

SS. 52. 191, 193— Pep irs—Venfcahon 

ef application for execution containing statements to 


FERAL COVE (ACT XLV lBSQh-tontd. 

62. 191. 193— foni<7. 

fact untrue—" Good faith " A man oannot lie con- 
victed of perjury under s 193 of the Indian Penal 
Codo for having acted rashly, or for having failed 
to make reasonable inquiry with regard to tho tacts 
alleged by him to be true It must be found that 
he made some statement which ho know to be false, 
or which he believed to be false, or which he did 
not believe to bo true and this finding should bo 
arrived at in lopcndcatiy of the definition of ‘ good 
faith ” In ». 52 of tho Code EsiprEOn r MuiiajJ 
mad Lsiuq (1911) . I. L. R. 36 AIL 382 


— " — — » ss 59, 304 (II — Culpable homicide 
not amounting to murdtr — henfewee of Iransjorta 
IlOH for fourteen gears, if legal— Sentence by High 
Court — interference by Privy Council — Sub shin 
hal in justice 11 hi 1st s JO l (I) and a 59 

of tho Indian Penal Codo authorise a sentence of 
transportation for life, they do not empower a 
Court to impose a sentence of transportation 
for a term ol jeers exceeding the maximum term 
for winch a tcntcnco of Imprisonment can be 
imposed namely, ten years Where tho High 
Court passed a sentence of transportation for 
fourteen years upon the accused who had been 
convicted under a 30t (1) of the Penal Code 
Held, that tb» sentence not being authorised by 
law, the Privy Council must bold that there wa» 
substantial injustice, lor the tenteneo wight 
Involve tho incarceration of the accused during 
many years without legs! authority Be Billet 
LB 12 App Cm 459 407 (1837), referred to 
Saytafdheddi CaJWATyA Dhora t> Tire 
Kiva Emperor 25 C W. N. 614 

*. 62 — Sentence — Forfeiture of pro 

petty — OJJe sees in respect of ichich forfeiture ts a 
suitable penally Held that s 02 of the Indian 
Penal Code which empowers a Court to order in 
certain cases tho property of a convicted person to 
be forfeited to the Crown should ordinarily bo 
applied in eases of dimes against tho State or 
affecting tho safety of tho pubtio generally Em 
FEBOR U GAYA raiSAD (1911) 

I L R 38 AIL 395 
Sen Act \VI or 1921, s 4 


- s. 64— 

See Ciocutta Hcvicrur. Act, S3 374 
370 15 C. W. N. 908 


ss 71. 147, 149 and 325— 

Sec CannvAL P eoCgmt&b Cone s 108(3) 
I. L. R 33 AIL 48 

**. 71, 147, 149 aai 325— 

Sec Sevtexctb . 3 Pat L. 7. 641 


— — — *15. 71, 353— 

— — one act constituting two offences — 

See GEMERAt, CtAt»Es Act, 1897, e 26 

1 Pat. L. 3 373 
— — — — ss 71 147, 321— Criminal Procedure 

Code, ss 35 and 215— Separate convictions for noting 
and causing hurt Where, several persons being on 
their tnal on a charge of noting, it appears that 
some of them have also committed the offence of 
coasrng Simple hurt under s. 323 ol tho Indian 
Penal Code, there is no legal objection to charging 
each persons under that section and convicting 
them of, and sentencing them for such offence as 
wrll as for the offence of noting EmfERob e. 
Katward P.ai (1917) . I. L. R. 39 All. 623 

2 L % 
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PENAL CODE (ACT XLV 1B60) — 

1 75— 

Stt Practice L X, R 34 Bom. 323 

— Criminal Procedure 

Code ( )rt V of MM), l S«5— JFA(W»»9 Act (/J of 
1309), t 3— Stvltntl of tcAtppinj only passed on 

uxveeA— Order lo oremed f 0 iwfi/y ht» residence— 
Valid Uj of Iht order 8 50a of tho Criminal 
Procedure Code (Act V of 1833) must be strictly 
construed The ordor contemplated by the section 
can only to raido at the time of passing sentence 
of transportation or imprisonment upon a convict 
It cannot be made whero the Court instead of 
passing that sentence, Passes a sentence of whip 
ping Fmt-iros v Fcut Drrt* (1010) 

I L K SJ Bom- 137 


- Precious co»mcJ 


a co rtina \atnt State Held that the provisions 
of s 75 of the Ind an Penal Coda cannot ho applied 
when the previous conviction u> one passed by a 
Criminal Court m a Native ^tate Bahai ml v 
King Emperor dip**) /fee Cl Cr J , followed 

Eureiton c Biuuwan I. L R 42 AU. 136 

( 16 — £r *»ce riel (I of 1372). » 105 

—Question wiener act done iy accused fall) teirtln 
general exception* — Evirte) ce — J’fssuoijjfion — Plead 
bug* VThere an accused person has ra sed pleas In 
cons stent with a defence which would fcnng his 
case within One of the general exceptions in the 
Indian Penal Cbde he cannot. m appeal set up a 
ease, basod upon the evidence taken at hi* trial, 
tbst hi* act came nothin each general exception. 
Circutnslancea which wcrald bnng the case of an 
•caused person witJun any of tb* general exceptjona 
in tho Indian Penal Code, can and may he proved 
from the evidence given for tho prosecution o t to 
bo found elsewhere in the record .but there must 
bo evidence upon which such circumstance* can he 
found to exist, and when thoy are not shown to 
exist, the Court is not competent lo assume, more 
particularly when the pleas taken are Inconsistent 
with such assumption, that such circumstance* 
might have existed or that doubt may arise in con 
sequence of such assumption and the accused 
ought fo bo given the benefit of tho doubt Queen 
Emprett v Ttmnal, 1 L r. 21 Ml 122, referred 
to. Ettpznoa t. Wamd llvasua (1910) 

I. L. R. 32 AU. 45X 

si 78, 79, 342— 

Am WaosovoL Oesmisiir 

I. L- R 47 Cafe 818 

I 78 — 

Beet 40 . L L. B. S3 Mad. 773 

Sett. 107 . . 8 Pat. L. f 129 

Bet Wsoscrun Cokiwxkxkt. 

L 1 m R. 47 Calc 8X8 

si. 79. XU, 147, 842- 

See Riot rvii I. L. B. IS Calc 78 

». 80 — -Pirn of accident — Omit on oc- 
Cased — Criminal ease — If oil re tor eomrHifhny 
effeves— Criminal Procedure Code (del 1’ «/MM) 
" "!» sbilonssi filed by oersted — £*tmi 

<eed by Court Per CVrrrr J 11 
“*■' ' i sutsUntiv 


s J«— lf| 
wallow o/ a, _ ^ 

iccuwd put* forward a 


elan 




. .. . a 60, Indian 

mijcnt upon him to prove it 
«v to the deed: is suihelcntty 
a If rial lo ronridiw nil wist 
Per BsjCbckovt, J There 


PENAL CODE (ACT XLV I860)— eonfi 
g. 80 —coMd 

14 no provision in the Code of Criminal Procedure- 

for the making of a wntte n statement bysn occasod 
in the Sessions Court and the practice of refusing 
to answer questions and of putting in * written 
statement is a pernicious one Krvo EsiFCROB 
p DwwivpsA Cruxes* JlncnsB^rs (1915) 

19 C. W S 1043 

■ - ■ ' ss 62, 83— Offence of rape committed 

by a hoy under fourteen — Presumption Held, that 
the presumption of English law against the possi 
bllity of (he commission of the offence of rape by «t 
bov nndor the age of years 14 has no application 
to India Fmpekob r Pab»s Hsu Dene (1915) 

I l R 37 All 187 

■ — - — t 84 — Exemption jroati tTwnvaol 

responnlil ty on aceoint of vtuoundnen of mint 
A person whose cognitive l«oultiea ere not so 
impaired ae to make it impossible for him to 
know the nature of his act or that ho was doing 
what was wrong or contrary to law is not exempt 
ed from Criminal responsibility under e 81 Indian 
Penal Code Queen Emprctt v hadcr Aosytr 
Khan, I L B 23 Cab- 60i, referred to The 
burden of proving cos onainete of mind rent* on 
the accused KikO Empehoii c Ram SwiDAH 
Das (191 W . . 23 C. W. IT. 621 

I 88 — Interpretation of—Drvokemett 

— ■Knowledge and intent. Per Ayuvo, J Onli 
nwry drunkennese .make* no diflerene* to the 
knowledge with which a ana In credited and if 
aa accused knew what the natural consequences 
of his act were he must bo presumed to have «■ 
tended to cause them Per Ttabsi, J — S 86, 
Indian renal Code, mnet be construed strictly 
It provide* that the intoxicated person shall be 
dealt with as if he had the same knowledge as he 
would have had if be bad not been Intoxicated, 
but It docs not provide that bs shall be dealt 
with as if he had the eame intent Be BtaKOBU 

Can aba (1914) . L L. R. 38 Mad. 479 

*. 90— 

Bess 360 . 1. L. It. 43 Bom. 291 

— — — — * Consent 1 obtained on 

misrepresentation, iBegol— Penal Code (Ac! -XLV of 
1SS0), i 3SS— Kidnapping a girl with such con- 
sent obtained from guardian. The offence of hid 
napping consists In taking Cr enticing a minor 
on* of the keeping of the lawful guardrail of such 
minor without the consent of «uoh guardian. 
If a minor is taken with the ooneent of tho guardian 
and wibaequmtly married improperly without 
the con sent ot the gurdisn to any person, such 
improper marriage would not by itself amount 
to kidnapping A consent given on a mlwepre. 
wwlatioD of a fact is one given under a misconcep- 
tion of fact within the manning cl s. #0, Indian 
Penal Code, and as euch is not useful at a consent 
under tho Penal Code A misrepresentation 
as to intention of a person (in stating the purpose 
on which tho consent is asked) Is a mlsrepresen 
tat ujo ot a ‘ fact’ within the meaning of t 3 
of the Evidence Act Per CcRUM 1 Equally 
useless as a defence ia a consent obtained by 
a fraud or coercion 11 v lloptme. Car <t liar 
!U followed fie OAtAAEtrU (1913) 

I. L. R. 28 ilsd. 453 
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TENAL CODE (ACT XLY I860}— cchM 

97- 

See Evidence Act (I or 1872), s 105 
I L. R. 40 AIL 281 

JS 97, 99 — House tearch by Police 

-officer — General tearch — Search for specific article — 
Criminal trespass — ffijflt of private defence — 
Cods of Criminal Procedure ( Act V of ISOS}, is 433, 
437, 155 and 94 — Dwfriet Magistrate, poutt of, 
to order further enquiry after discharge. Every 
person, has & right subject to the rest notions 
■contained in s 99 of the Indian Penal Code to 
defend property, whether moveable or tmrnove 
able, of himself or of any other person against aDy 
act which is an offence falling within the deflni 
■lion of criminal trespass The law does not 
empower a police officer to search an accused 
person’s house for anything but the specific article 
which bare been or can be made the subject of 
■summons or warrant to produce A general 
search foe stolen property is not authorised and 
the law cannot be got over by using aucb an erpres 
eioo as “ stolen property relevant to the case " 
as the b» requires the mention of specific things 
Where one of the wcused in resisting such a search 
pushed the Sub Inspector and the hitter ordered 
two constables to clrtnb on his roof and break 
into the Loose, whereupon the villagers assumed 
a threatening attitude and threatened to cut 
them to pieces it they entered the boose and tins 
empty threat was sufficient tq prevent the Police 
from committing the trespass Sell, that the 
accused had not exceeded the right of i'll rate 
defence and were rightly discharged and there was 
•no ground tor further enquiry Pnannuro v 
Tviva Empehou (1912) 18 C. W N 1078 

See Search bv Toucb Omcro 

I L. K 41 Calc 261 

■ 83 89, 147 — right of private defence 

— Rioting — Trespass — Wrongfvl possession for 14 
flours — Pepelhnq trespass by force if any offence 
Where the opposite r»rty erected some huts 
stealthily at night on a plot of land of which the 
petitioners were in peaceful po*session and it was 
alleged that tho opposite party were In possession 
of the land for about 14 hours and the petitioners 
at break of day on coming to know of this took the 
earliest opportunity to exercise their own right of 
pm ate defence end came to the spot armed to tom 
out the oppoaite party who were found by them 
still engaged in erecting mors hots and there was a 
free fight between the rart cs and the petitioner* 
d d not Inflict more hurt than was necessary for 
defending themselves If rid, that, the petitioner* 

were not gnilty of rioting and that in the eircura 
■stances of the caso the petitioners had no time to 
have recourse to tbs public authorities, and they 
were entitled to their right of private defence 
Chawhulia PimxH r Tub KrvG Fhferou (1912) 

18 C. 17. N. 275 

89, 147, US and 328— 

Set Private nirrvrs. 

3 Pat. U 3. 8S3 

is. 09. 103— 

Set Parr ate DrrevcB— Rione ®» 

.... — . ■ — The resistance must 

only be sufficient to overcome the force employ 
td ’by tho attacker Paw Pbasad Mahtos 
r K txa Esrrrsoa. 4 P*h L. 7. 2S9 


PENAL CODE (ACT XLV OF 1860)-«nf<f. 

S3. 89, 147, 823- 

See Iuotisq . I. L. E. 39 Calc. 898 

S3 89, 147, 323, 353— 

See Seabch wrraorr TTabkakt 

I. L. R. 38 Calc 304 


— , -■ Eg 99, 353 — Assault — Public servant 

acting under colour of office and in good faith — right 
of private defence IV here the petitioner was c on 
victed under s 353 of the Penal Code, of having 
assaulted a Civil Court peon when executing a wnt 
of delivery of possession of a share Jn a tank by 
ordering some fishermen to cast their nets In the 
tank and catch fish for the decree-holder as pro- 
vided In the writ. Btld, that whatever mistake 
there might be in the procedure of the Munsif in 
giving the direction in the wti(, tho petitioner had 
no right of private defcnco under s 09 of the 
Penal Code, against the peon who was a publio 
servant acting under colour el his office and in good 
faith Pbeo Lal Mckhibji v The Kao Em 
tebok (1913) 18 C. W. N. 643 

, . |] log, 225 — Grevtous hurt — Private 

defence — Pica cannot he art up in caeee of deliberate 
fight The right of private defence cannot be 
successfully invoked by men who voluntarily and 
deliberately engage in fighting with their enemies 
for the aake of fighting, as opposed to the case 
where men aro reluctantly forced to nee violence 
in order to protect themselves from violenco 
offered to them Emteboe v Bscncn Avon 
(ItUC) IL.1UD Bom 105 

S3 107, 108. 109. 316. 361— 


Set Adetuext or as Abetmwt 

I. L. R. 46 Calc 807 

—ts 107. 108. 121. 12 4A — Waging 

ot war, abetment of— Sedition. The accused 
published a book containing eighteen pocmi, of 
which four were the a object matter of the charge 
The general trend of the poems charged, as v ell tlia 
remaining ones in the book evinced a apirit of 
blood tlurstineas and raurdcroos eagerness directed 
against tho Government, conveyed the urgency of 
taking op tho aword and made* an appeal of bleed 
thirsty incitement to the pcopla to take up the 
sword, form secret societies, and adopt guerilla 
warfare for the purpose of rooting out the British 
rule Ileld, that the accused committed the offence 
of abetting the waging of w«r(* 121 of tho Indian 
Tenal Code) by the publication of the poem* 
charged i Iteld /« rtl er, that the Court was ent lied 
to look into tba poems other than lhoao forming 
the subject matter of the charge for the purpose 
of finding out the intention of <i a writer and the 
design of the publ cation. Per Cuakhataseah, J, 
Under the Ind an renal Code, the waging or levying 
of war and the abetting of it are put upon the time 
footing by a 121 1 that i*r the abetting of waging 
of waf is under the Code as much an offence of 
l reason as the waging of war itself The word 
’’abetment 1 is defined in a 10” of the Code and 
ooo of it* meaning*, as given there, is ■' instigating 
any person to do anything ” This meaning if not 
excluded bv anything that occur* in a. 121 Tbe 
general law is laid down in as 107—120 of the 
Code According to it, “ to constitute the offence 
of abetment It la not necessary that the act abetted 
should he committed, or that the affect requisite 
to conatltnta the offence should to tinted " This 
apphea to the abetment el lie waging cf war 
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i. 114- 

See S 283 . X. L. H. 35 Bom. 36S 
See S 434 . I, L. R. 2 Lah. 2S7 


Set ACTBETOIS ACQCTT 

I. L. R. 41 Calc. 1072 
See Public Pbosecctob, duty or. 

X. L. R. 42 Calc. 422 

*s. 114, 14S, 328 and 379- 

See Pi:: v ate Defence 

4 Pat. L. J. 280 

— sa. 114, 325— Grievous Aurf — Abetment 

by cone piracy Held, that when the evidence 
against tLe co accused was that they themselves 
came with tbo first accused and joined m beating 
tUo dee eased, they could not be convicted of abet- 
ting the causing of grievous hurt by their presence 
because they would have been guilty of abetment 
had they been absent If it be found that they 
all joined in the beating and that the specific act 
which caused tho grievous hurt was not brought 
home to any particular individual, they would bo 
held liable under a 31 of the Indian Penal Code , 
If they aided and abetted or abetted by Inten- 
tionally aiding tho first accused in beating the 
deceased, then they would be liable under a 320 
read with a 100 of the Indian Penal (.ode Jamie 
unui Biswas v Kino Fmpebob (1912) 

18 a W. N. 909 

«, iw— 

See S 109 I. L. U. 42 Clio. 1153 
See Abetment o» xx aqrieievt 

I. L E. 48 Calc. 607 

is. 120, 120A, 120B. 121A— 

See CitABOE I. L. B. 42 Calc 957 


pLETCnur, J . In eases of conspiracy the agree, 
merit between the conspirators cannot generally be 
directly proved but only Inferred from other facta 
proved In tho ease BEAcncROrr, J That on a 
conviction under s 120B, Indian Penal Code, if an 
offence has been committed the punishment Is 
provided bv a 109, Indian Penal Code, and If an 
offence has not been committed tho puni'hment la 
limited to the eatent providedby a 110 Senile 
Btnclly i peaking In cases where an offence has been 
committed in pursuance of a conspiracy there should 
not be any conviction for conspiracy but for abet- 
ment of the offence j for conspiracy followed by 
an act done to carry out the purpose of conspiracy 
amounts to abetment Khagesdha Nath ChaC 
p hup. I r. Kind EupiuOE (1914) 

L L. R- 42 Calc. 1153 
19 a W. N. 706 


2. — — — — — Criminal Proce- 

dure Code, t I9SA — Conspiracy— AatAortty for 
proaecHlum for conspiracy-- Complaint 8 1 BOA of 
the Criminal Procedure Code provides that no 
Court shall take cognizance of the offence of 
criminal conspiracy punishable under a 120B of 
the Indian Penal Code “ in a caw where the object 
of the conspiracy is to commit any oau-cognirstJo 
offence, or a cognizable offence not punishable with 
death, transportation ov rigorous Imprisonment for 
& term of two years or upwards unless the local 
Government or a Chief Presidency Magistrate or 
District Magistrate empowered In this behalf by the 


PENAL CODE (ACT XLV OF 1860)-<onM 

I. 120B — cow Id 

Local Government has, by order in writing, con 
aented to the initiation of the proceedings"* Held, 
that the words “ not punishable with death, etc , • 
relate only to the term “ cognizable offence " 
Three persons presented a petition to the Magi* 
trste and Collector of a district stating that a 
fahsjldar was guilty of various offences under the 
Indian Penal Code, the principle offence beirg one 
under s 161 The Magistrate treated the petition 
a* a complaint , took the evidence of the person 
presenting it, and finally dismissed it under a 203 
of the Code of Cumins! Procedure and gave eanc 
tion for the prosecution of the persons responsible 
for the petition Held that the Magistrate's pro 
cednre was not open to objection Eairsnoii t 
Thakee Das (1917) I. L. R 40 AU. 41 

is. 120B, 420 — 

See ITitvess I. L. R 48 Calc. 700 
See S 109 . 20 C. W. N. 292 

S3. 121, 121 A— 

See Jvey, bight or trial by 

I. L. R, 37 Calc. 407 

1. 121A— 

See Ckasge 1. L. R. 42 Calc. 957 

See Conspiracy to wage war 

I. L. R. 33 Calc. 169, 659 

15 C. W. N. 848 

1 . Complracy — Abandonment of 

charge of dacoity, if a bar to trull for conspiracy 

Aieocmhon in lathi play if cadence of intention to 
wage war The fact that proceedings for parti 
cipation in a dacoity against certain individuals 
were dropped owing to insufficiency of evidence, 
doe* not preclude a charge for conspiracy m respect 
of that dacoity from being brought aga nst the 
same persons and others, for the criminality of a 
conspiracy is distinct from and independent of the 
criminality of oveit acts Emperor v Kant Copal , 
IS C IT. A SSJ, distfoguKrheil Lathi p lay by 
itself is perfectly harmless, and Standing alone 
cannot be treated as evidence of a conspiracy to 
wage war To attach sinister significance to the 
mere association in play or pastime of those that 
live in the same village or attend the same 
school would be dangerous specially when 
those ezertirea were undertaken with a com- 
plete ab«ence of secrecy and rati cr with a ccurlirg 
of pubbcity Emperor V flam Copal, IS C If A 
59J. followed Per Moor inm.J Intlealirnce 
of ‘ a joint design a joint ermbinaticn ” rre arse 
elation could not be heldfo be a branch of another 
association proved to have had revolutionary 
designs Pclis Beiuei Das t> Kivo FjtrrnoR 
(1911) . . 18 C. W. N. 1105 

2, . Letter ■ mttm by 

itronger to a conrjnrator if enffnent fa etlaHttk 
former' * connect ion sritA cottpotacy A letter 
written by a atranger to * conspirator which U 
not ahown to have been received or replied to 
or otherwise acted noon by the latter is not •off-- 
cient to establish the former a connection with 
the conspiracy ao as to make hi* act* dene in 
parsoanee o( the const iraey II. x portion. J* 

C or, C C ST, Sf. relied on Pcuv flEBaar Da* 
r Xtsu Fhmror (1911) . 18 C. W. N. 1105 

3- Conspiracy mnt 

of, itttree of — Orest act*, bearing of — Pnof of 
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PENAL CODE (ACT XLV OF I860 )— eonld 
t- 12 1A — contd. 

him • Hell, by Heaton, J , that before the accused 
could be convicted under a I24A o! the Indian 
Penal Code it must be found that be had an in- 
tention of excitfng disaffection , and that the 
eridenoa fell very abort of proving the intention 
PerCHAJfDiVAEsiE, J. A declaration made under 
e. 4 of the Press Act is intended by the legislature 
to have a certain effect, namely, that of fastening 
responsibility for the conduct of the press on a 
person declaring in respect of matters where 
public interests are involved Hence where a 
booh complained of as seditious or libellous is 
printed in a press, the Court performing the func 
tions of a jury may presume that the owner had 
a hand in the printing and was aware of the con- 
tents and character uf the booh But whether 
such a presumption is warranted in any individual 
case must depend upon its own facts and circum- 
stances The presumption, however, is not con- 
clusive , it is not one of law, but of fact, and it is 
open to the accused to rebut it Emperor r 
Shanxar Shbikiushna Dzv (1010) 

2* Li R. 35 Hoot. B5 

*. 141 — 

See Rxotisq . L L. R. 43 Calc. 78 

S3. HI, 143 , 143, 32<J-SWi*s— 

Maintaining a Tight, lairful common object — ‘ En- 
forcing a right,' meaning of The complainant’s 
partv wi’bout the permission of the petitioners con 
st rue ted a dam across a pyne eiclusivefy belonging 
to the petitioners who bad obtained an injunction 
from the Civil Court restraining the complainant’s 
party from interfering with the' petitioners in their 
use and occupation of the pyne Tbo petitioners 
In attempting to cut the dam were opposod by the 
complainant's party two of whom were struck by 
tbo petitioners, and the petitioners were convicted 
of rioting and of causing grievous hurt Held, 
that after tbo Civil Court decree and injunction the 
petitioners could not bo held to be enforcing a 
right within tfao meaning of s 141 (/) and the 
presence of the complainant’* party in oppotiog tho 
petitioners, was a criminal trespass which 
entitled the petitioners to a right of private de- 
fence Tho phrase * to enforce a right 1 enn only 
apply when tbo party claiming the right has not 
possession over tho sit ject of the right and therein 
lies tbo distinction between ’enforcing a tight’ 
and * maintaining a right ’ A party in possession 
la entitled to resist and repel an aggression and 
hla action in so doing would be in the maintenance 
of Ms right Ramvakdan rnosAn Sctdn v T ne 
Eurmoit (1913) - . 17 C. W. N. 1132 

ss. 141, 147 and 143— 

See Beit ate Defence 

3 Pat. L. J. 653 

#. 143, eon riel ioa naffer— 

Set SrcrnrTT to eeet toe Peace. 

LUE 43 Calc 671 

S3 143. 14S, 447— Unlawful assembly 

and criminal trespass — -Bona fide belief is lie exist- 
ence cf right to land and assertion, of such right In 
consequence of a dispute between two landlords, 
the disputed property was attached Duder ■ 148, 
Criminal Procedure Code, in a proceeding under 
a 145, Criminal Procedure Code, and a Receiver 
appointed, but the Magistrate appointing the 
Receiver omitted to give any direction as regard* 


PENAL CODE (ACT XLV OF lBflOJ-couM 

ss. 143, 146, 447 — trntd 

the management of the property. There was a 
dispute between the tenants on both aides as 
regards the grazing rights over the property, but 
it appeared that the zemindar of tee petitioners 
gave them the grazing rights over tbe land and 
they objected to a tenant of the rival zemindar 
ploughing up a port'on of the land over which 
they alleged they had grazing rights under colour 
of a lease from the Receiver Tho petitioners 
were convicted under ss 143, 147 of tho Penal 
Code Held, that the petitioners could not be 
convicted of criminal trespass when they were 
asserting a right which bad never been declared 
against them, which they bond fit believed they 
bad, and for tbe eame reason they could not be 
said to have formed an unlawful assembly because 
they went and protested against the land being 
ploughed up Rxajuddin JIolla v King Em- 
tenor (1914) . 18 C. W. N. 1245 

■ s 143 — Rioting — Dispute regarding 
possession of land — Title ictljl aceused — Lawful 
common object— Propriety of Convict ton — Bight by 
private defence— Hurt Where tho petitioners were 
convicted under ss 148, 323, 320, 329 149, Penal 
Code, some under one, some under all of the 
sections, the not relating to a disputo In respect 
of possession of a plot of land, and the Sessions 
Judge in appeal found that tbe occurrence did 
take place on tbe land in dispute »nd the accused 
took part in it, but that they were in fact entitled 
to harvest and remove tbo crojia grown on tbe 
disputed land, but tbe District Magistrate in Ms 
explanation pointed out that tbo findings of tbe 
Judge were not in accordance with the weight of 
the evidence, the I/ieh Court refused to go behind 
tbe findings of the Sessions Judge, and hell that 
the conviction under ss 148, 320 149, Rcnsl Code, 
could not stand and so tar as the offence under 
a 32 3 was concerned the accused did not in the 
circumstances of the case exceed their right of 
private defence JiULxr TewaRI e Kivu- 
Emtkrob (1913) 17 C. W. N. 1081 

ss. I4ff, 147- 

See J CRT, TBIAA BT 

3. 147— 

See 8 71 
See $ 09 
See B 143 . 


L L. R. 40 Calc. 307 

I. L. R. 39 AIL 623 
. 18 C. W. N. 275 

18 C W. N. 1245 


See Attachment. 

I £. R. 40 Cede. 81$ 
See Criutsal Pboceoure Cods, s 109 
I. L. R- S3 AIL 48 
See Cumulative Sentence. 

L L. R. 49 Calc. 511 


See Rioting . I. L. R. 43 Cale. 7 
Right of Private Defence— 


Rioting There may 

te an unlawful assembly and riot in respect of a 
right which the rioters desire to enforce Drrvn 
Lso at Riwemebancei, Bihar axd Oabsa *. 
IfAtrEDBABi Srsoa (1915) , 20 C. V7. N. 123 



( 32 SO ) 


DIGEST OP CASE*. 


PENAL CODE (ACT XLV OF lS60H-<os« 


of accused 

. .ommOH object d’JJ 

i thargs— Legality of 


persons three found to 

t rent from that set on l . . .... ... 

conviction of any of lA< sir accused — Court s duty 
«!, cases i chert near relatives wont 10 con pan at 
rates Sit accused persona were convicted under 
S 117, Indian Pent! ( ode and sentenced to 
lo days' imprisonment In the charge the com 
mon object was stated to be to assault the com 
pluuant Dnnng tbe pendency of tie case tlo 
complainant minted to compound the case but 
the Magistrate did not allow him to do so In 
his judgment be found that thrro of tho accused 
assaulted the eomjlauiant and the other three 
accused went to enatch away tho cattle ol the 
complainant in common object mth that of lie 
ot her accused poisons Held, that t here being a 
difference between the common objett found be 
the Magistrate in tbe case of three of the accused 
persons, there were not live persona that shared 

m tho common object set out in tbe charge and 

tin ingredient of an offence under a 147 I F 
C was wanting Therefore tho rontietion under 
se 147 against all tho accused must fail 
AuivulLa r Fnrmon 28 C. W. N 634 

. M. 147, 148— Rioting with common 

object of obstructing measurement of hhe* mabal 
land -Acgvtlhi! in the absence of atprmatm proof 
of Government s possession of tho disputed land— 
Onus of proof of prosecution in criminal ease 
Tho petitioners were convicted of noting with 
the common object of causing obstruction to 
measurement and demarcation of khas viohal 
land by a Xsnango and a lias mahat TahsilJar 
Held (on a consideration of the evidence) that 
the question of possession of the disputed land 
was not one upon which a definite opinion could 
be expressed on the materials on the record but 
wss eminently one for the CItII Court to detec 
mine That tho burden of proving tho charge 
substantially as drawn Isy on the prosecution 
and if it w»a not established affirmatively that 
the land on which the alleged not tonic place 
was in the actual possession of the C or eminent, 
tbe charge as alleged was not proved and the 


23 C, W. N 693 

is. 147, 149 and 353- 

Set BesQAL Bcrvit Act, 1975 

2 Pat. L. J 18 
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M 147, 353- 

See Kiotino . L L. R. 41 Cale 8 


IS 147, 323 and 353- 

See Ca rare it, Procedure Code, 1993, 
a 423 . . 3 Pat. L. J 565 

is. 147, 325 and 149- 

See RioTnro . I L. B. 41 Calc. 43 

** 147,332— 

Set JhiorsTSiTZ, JtratSDtc-rios or 

I L. E 39 Calc 377 


.. fide errrewf of lie right of public . 
offence Tic complainant built a wall obstructing 
* public way Immediately aft-r this, the accused, 
who were members of tho public, in the bona fid' 
exercise of their right of way, pulled down the 
wall Held, that tho accused were not guilty 
either of noting, or of mischief, Or of Criminal 
trespass (si 147, 428 anil 447 ot the Penal Code) 
Be Dhaemalimj a McdaLT (1914) 

LLR 39 Mad 57 
IS. 147, 417— Butting— Cnmi nr, l Ires 

pais— Charge of noting with common object of tiling 

forcible poseeseion of complaining s land and assault- 
ing ins — Absence of charge under s 417 of the 
Penal Code — C'onriciion of criminal trespass, pro 
pnety of— Criminal Procedure Code (Act l of 7595), 
s 23S V hen the petitioners who were charged 
under a 147 of the Penal Code, with noting with 
the common object of taking forcible poasession of 
complainant s land and of assaulting him and Ot hers 
were convicted of criminal trespass under a 447 
of tho renal (.ode, without suy charge being 
framed against (hem or without hefn*, raffed upon 
to plcsd to a ease of trespass I hid, that tbe con* 
viction was illegal If the common object had 
been to commit criminal tree puss, tho conviction 
under s 447 of the Penal Code, without a charge 
having been framed against tbe accused might have 
been legally valil but the common object atated 
in tho charge did not make out a case of trespass 
In a case of trespass, I cforea con wet ion la obtained, 
the prosecution must establish on the port of the 
trespasser an intention to commit an offence or to 
intfmidate, Insult or annoy any person in po#«es. 
Sion of tho property on which trespass has been 
commit' rd. (hi re a r Solamvt Ah S3 IT Jl Cr 
SO, referred to Astrr McvsHt r Eurinou (1913). 

18 C W N 992 

Sec S 141 17 C. W. K 1132 

See S 117 . 18 C W N. 275 

23 C W. N 893 

Se' PaiVATE DESENCE. 

3 Pat L. 3. 853 

4 Pat L. J 289 
ss 143 149. 394. 326 

See CatMD.iL Trespass. 

I L. R 41 Calc 662 

is 14 8. 324 and 326- 

See Cows low Or sect 2 Pat L. J 541 
* 149— 

Ses » 71 . L L R 33 AH. 48 

See Betoal Subvet Act, 187» 

2 Fat L. J. 18 
See CtirarxiL Trespass. 

L L. R. 41 Calc 682 
See RtorDro I L. K. 41 Calc 43 
See Bettevce 3 Pal L. J. 641 


a 325, read with s HO Conviction under e. 325 
\ f legal — S 31, v4"i applicable n hero the accused 
were charged and oonvi ted by the Magistrate 
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tinder a 147, Indian Fecal Code, a)id g 3°o read 
With t 140, Indian Fettaf Code, and tbe Sessions 
Judge in appeal set aside tbe conviction under 
b 147, Indian Penal Code, and altered tie con 
"Fiction under s 725 read with » 149, Indian Penal 
Code, to one under a 3"5 Indian Penal Code 
Held, a hen a peteon is charged by implication 
under a 149 Indian Penal Code, he cannot be 
convicted ot the substantive offence When a 
Court draws op a charge under « 325 read with 
s 149, Indian Penal Code, it clearly intimates to 
tbe accused persons tl at they did not cause grievous 
hurt to anybody themselves hut that they are 
guilty by implication of such offence inasmuch as 
t omeoody else in prosecution ol the common object 
ol the not in which they were engaged did cause 
such grievous hurt When these accused persons 
are acquitted ol noting obviously all the offences 
which thev are eaid to have committed by impli 
cation disappear, and the defence cannot be called 
upon to answer to tbe epeciiic act of causing 
grievous hurt simply because it may have appeared 
in the evidence b 34 Indian lenal Code can 
only come into operation when there is a substan 
tire charge The considerations wb ch govern* 34 
Ind an Penal Code are entirely different from and 
in many respects the opposite ol those w bich govern 
a J49 Indian Penal Code I! narrow r Kivo 
Eiirmon (1012) 16 C W N 1077 

2 . • Ezuttnct of com 

non object before commencement of fight no l i teessarj 
to constitute offence— Criminal Procedure Code 
il 237, 238, 4° 3 ( by—Appftlale Court has power to 
cor v\'t accused of an offence of ichuh he is ac,vitled 
in cates not fall" g under ss 23 1, 23S To con 
atitote an offenco under a 149 the existence of a 
common object before the commencement of (be 
fight ia Dot ncce'Bary It is enough if the common 
Object is adopted by all the accused Tbe power 
of an Appellate Court under a 427 (i) of the Criminal 
Procedure Code to alter the finding while mam 
taming the sentence ia not confined to caves falling 
under as 237 and 233 ol the Code The Sad ng 
winch an Appelinto Court may alter under a 423 
(h) may relate either to an offence with which the 
seemed In apparently charged in tl e lower Court, 
or to one of wb ch 1 * might bo convicted under 
as 237 and 238 without a d stinct charge In 
esses not falling under as 237 and 238, he cannot 
be convicted ot an offence with which be was not 
charged In the lower Court Where, however, he 
baa been charged and the low er Court has recorded 
at finding on such chaste the Appellate Court 
can alter tbe finding Com Hawraiarpa r 
EsMJto* (J91I) I L. R. 35 Mad. 243 

• 1 . 163 A — 

See Sanmov . I L. R 3S Calc 214 
See FOETtrrrSE 1 L R 11 Calc 466 
See SEevarxr roa Coon Bbhayioub 

L L. R. 43 Calc 691 

a. 154— 

See rtcmso 1 L. B. 39 Cole 83 4 
— — is. 154 and 155— The seemed was 
convicted under as 154 and 153 of tbe Penal Code 
In respect of • riot whwh took place in hia Uo/ga n 
It was found that tbe not took place not in respect 
of tbo Ihnlyan itself but with reepcct to the right 
to collect rent from the tenants Held, that ths 


PENAL CODE (ACT XLV OF 1860>-eon/d 

as 154 and 155 — -cortd 

accused had been rightly convicted under ss 1S4 
and 15 j Doha Baku t The King Emteboe 

2 Pat. L. J 83 

8 155— 

See S 154 2 Pat 1 J 83 

— ■ — — . - — . . Person uof hanng pro 

petty «n land nor claiming interest therein if fiahfe— 
Record of riot case if admissible Where the ] etl 
tioners were convicted under a 155 Penal Code, 
and they had admittedly no property in the land 
in respect ol which the not took place, but their 
mother and the wife ol one of tl em 1 ad interest 
therein, and tbe Ses'lona Judge in appeal relying 
on tbe evidence that the petitioners demanded 
Mult jots from tenanta, found that they were 
claiming an interest in the land although there 
was no evidence to prove tint tbo petitioners 
demanded the labvhyats tor themselves lit II, 
that the finding that tl e petitioners were claiming 
an interest in the land could not bo supported 
and the conviction under a 16i Penal Code must 
be art aside Tl at in tbe case under e l5o Penal 
Code, the Migistra e should Lave excluded tbe 
recotd ol the not case Feawotua Nath Tat 
Cbowdby v Kino Empeboe (1913) 

17 C W N 1247 

8. 161- 

Fee Abetshvi or Antra e\t 

I L R 48 Calc 607 
■ — . - . .. ■ Illegal gratification to a 

public tenant — 11 etna It necessary for contact on 
It la not enough lor a conviction under a 161 
Indian Penal Code fbat tbo accused merely took 
« certain sum ol money but it must he proved that 
he took the amount as a motiveur reward for any 
of fie purposes mentioned in the section Ur tv 
pba Nath Ciiowmitnv v Kl*c Embebob (1910) 

21 C. W N 552 

— s 170 — Tf o mere a*«umption of a 

false cbaiacter Without sny attcmjt to do an 
official act is not sufficient to bring the offender 
within the section ‘•tEiinro Patita* r Ntvo 
EnrrroB 3 Pat L. J 3S9 

t, 173 — Sun meet — R'fusal to free ire 

summons if ten tendered noeffence tinder the Coda 
of Criminal Procedure the mere tender to a person 
ol a summons is sufficient and a refusal by I tn 
to receive it docs not Constitute the offence of m 
tentlonally preventing service thereof on hunsrlt 
under a 173 of the Ind an Pcnsl Cod P> tebcr 
v Saitoeo Rai (1918) I L 8. 40 AIL 6“7 


3 176- 


Fee Car 1 1> 
or 1898) 


a t pfoccnrBt Code (Act 1 
a 5fw 

L L. R 40 BlAd. 789 


( 182- 

Se s S 211 L t. R. 89 AIL 715 
See AcqutTTit. I L. R 37 Cale. 604 
Set Cvm. Pbooidube Code (1903), ss 84 
av» 70, Ben. Ill 

I L. R. 37 AO. 334 
Fee PaLsx Iftobeauoh 

14 C. W. 8 763 
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• i. 185 — '* Property E id met right 
to tell drug* Held, that a person who bid at an 
auction of the right to sell drugs wi*hin a certain 
areanadora false name, and when the sale was 
confirmed in iu favour, denied that he had erer 
made anv bids at all, was rightly convicted of an 
offence under a 185 of the Indian Tonal Code 
Queen v Rtaiooddeen, 3 W if Cr Jt 31, referred 
to Ewteon v Btstua Peasad (1014) 

I L. R, 37 All 123 

* 188 — 

Set'S m . . I Pat L. J. 550 

1 — - ( oSur.tr.rJij tfl. 

ttnicliag /VWtc Serrault nt He discharge of rteir 
public fuMhoot — Pefraiiny property attacked ly 
Cml Court prom under distress K ■orranlt tseued 
tinder the Public Demand* Recovery Act (Peng 1 of 
ISOS) and the 1 illage Chauhdan Act (Deng 1 I of 
1S70), * 45 — Le/ehtjf of IT arrant — Dmisnon to 
epccijg date of retention on the Ja't of it — Cml 
Procedure Code {Act V of 190 S), O XXI, r 2/(2)— 
Eirrvhon fcy perron not named la the warrant — 
Delegation of power* 4 1/ A air A distress warrant 
issued nnder the PaUio Demand* Recovery Act 
which Las been extended beyond the original dnto 
of return, but doca not bear on tbo face of it the 
altered date, is not a legal warrant under O SSI, 
r 24 (?) of the Civil Procedure Code A warrant 
under *. 45 of the VilJjgo Chant xlari Act most 
contain the name of the person charged with the 
execution thereof and cannot be icgallv executed 
by any other person delegated by tbo former for 
that rnrposo. Where the accused released certain 
buffaloes attached by the Civil Court neons, on 
the 2nd August, under two warranta addressed to 
the nazlr, but endorsed by him to them, the one 
Issued under the PuUio Demaada Recovery Act, 
which waa originally returnable by the tCth July 
hnt had been exten led to tie 8th August, without 
the alteration of the date appearing thereon, and 
the other under a 45 of the Village ChaslUari Act 
directed to the amir hoi without naming any person 
therein a» charged with tbo execution of it Held 
that they were not guilt v of an offence under * IRfl 
of the Penal Code, as tie pecos were not lawfully 
executing the warranta Sntrx baton r Evrisoa 
(JOOO) . . . I. L. R. 37 Calc 122 

2. ■■ -I I ■ oietruchng a 

pvltK eermnt fa tic discharge of Am puUie Junction* 

Local inspection ty Slum/ — F'eier-tceyr In a 

suit In which a public right of way was claimed 
there waa a dispute not only aa to whether the 
public nght of way claimed existed but also as to 
whether there were not certatn other public ways 
fhe existence of which would dwredit the pls/ntlfi*' 
allegations In the suit The Muniit trying the 
care went to tie spot to hold a local Inspection j 
l,e wanted to pea* In a boat aim* a water way 
but was not allowed to do no by Its petitioner* 
who claimed 11 aa Heir private properly. It was 
found that it was a water way rued at least fcy 
the people of a jwrtkolic local ly hoiw of the 
petitioners were parties to the aoit pending before 
the >'on«i! In which tt* local ixupeetic* waa 
belch The petitioners were tuo rirted under a 1*8, 
Indian Venal Cede lt*U, that no efettce under 
s IW, luiliis I nut Code, w aa toB* tied JifSBl 
Ai*rt» Pax » pjsrixo* (SU6} 

M C. If. X. *37 

3. ... . . ■ <5&rfrwrtiou to 

ywVic s-mjaJ— Pwree. /rest of—£xreniut*-~W*c- 


PER AL CODE (ACT XLV OF 1S60>— canfd. 

” ~ -w — — x 186 — contj 
ran/, not m form, rahdity of — Frceution of 
toarretnt of arrett, obstruction to, effect of — Procedure 
In an application for execution of a decree for 
restitution of conjugal rights a warrant ws» issued 
directing the executing peon to seire tho wife and 
deliver her bodlJv to her husband, failing which to- 
bring ber under armt before the executing Court. 
The peon seued tho woman in exeention of tho 
warrant hut he was resisted and tlo woman «as 
snatched away field, that the warrant, the exe- 
cution of which was resisted, was illegal and there- 
fore no offence was committed under e 1SG of tbo 
Fcna) Code GahaR Manawin Sakkah v Pttav 
B ar Das (1918) . 22 C. W. K 814 

as. 186 and 225B — Obstructing pulho 

tenant — Petulance to apprehension — Failure to obey 
order to furnish account * — Code of Cinf Procedure 
(Act Y of 190$), 0 XXI, t 3*— 'injunct on * 
Where m a suit for an account a preliminary decree 
was passed ordering the defendant to furnish an 
account within a specified time, and ho failed to do 
*" anrf together with two companions resisted a 
peon sent by the Court to arrert him under the 
provisions of 0 AXE t 32, of tho Code of Civil 
Procedure 1008 held, that the defendant’s arrest 
was unlawful, and that tbo conviction of himself 
and his two companions of offence* under *« 188 
and 225B of the Penal Codo couil not stand 
Held, oho, that tho order to furnish an account, 
which waa contained in a preliminary decree was 
not an injunction within the meaning of O TAR 
r 32 The word * injunction ” as used in O XXI, 
r 32 has a more extended meaning than it hat In 
the Specific Relief Act 18*7 Tho decisions in 
Dcgambcr ilajumdar r Kal'.ayanath Any and Utah u 
math y Qanfpat , an tho effect ol a. 2U> ol tho Coda 
Of Civil Procedure 1882 hare been o-remiiel by 
the provisions of O hhl r 32, of the Cod* of 
1908. Jt is not every order of a Court direct'ng a 
person to do a certain act that is an injunction 
In its essence an Injunction i» a rel ef consequential 
upon an infringement of a legal right Anifw 
Bcixti Kivu Kxrxao* 8 Fat. L. J. 105 

a 187— 

Sc* Ckimivau Pnnccpint Copx, a <2. 

I L K. C AZh 314 

188- 


1 


c te trraaisruvsT 

I. D. R. 48 Calc. 1088 
Sc* Sa vcTMjr ro* Pact* termor 

14 C. W. S. 234 
LL.B.I1 Calc. 14 
— Order d*b ■■ 


mv/joted* spwff ewrrast — Order f rUd* tjfr‘f.1* 
li enter railmy ynmieei rreepdfur tr*ctV>*f led, 
that the puU o lave a r *ht to enter upon r* l*»y 
prem tm tor many purpo«w Mlrt than travel l eg, 
ami *u order fori id i ng j«-rwvu to eoirv a r» say 
statum r seept for head f U poq'-^i *>f tr»r«« tg 
noil he an ili'T‘1 c-nl r Jn tie Mrtiout in 
» «*cr« bowesvr, it d 1 not eri-wt U at the orl't 
in qutalien *M lamed ly an/ author t» wUch, 
•vpioweg it to l-e otfcrrwisa legal *r^il b*v* fca-f 
p< wee to boae iU bjrrsxc* v J'aKa ()*13’ „ 

L U R- 33 AIL 138 


£. » ■ . — - ‘ I'rvMutpittd, ' 

w««»t*y ef— frnsrhea dai/rf '»« to—* a e (?*»** 
nrjer fiuil fi<de The w«w.f “ pc^» * 



( S327 > 


DIGEST OF CASES. 


( 322S ) 


PENAL CODE (ACT XLV OF 1860>-eor.tf 
■ — ■ -- s 188— oon/if 

under s. 188 of the Penal Code refer* to orders 
issued unler the Code of Criminal Procedure end 
not to judgment* sod orders of Ci»U Coort*. 
Mimju o Xwi Xwr (1015) 

1. L. R. 39 Mad. 543 

3, — ■ Frohi&i.’toit order 

uiuier* 114 Criminal Procedure Cod*, paswd irifk 
out any evidence — Prosecution for disobeduuee of 
order >iot properly pawed — Cognizance of east under 
a m by the tome 3! o$, steal', trho potted the. order 
disobeyed A servant of the first party filed * 
petition before tho Sab divisional Magistrate com 
plaining that the second party were abont to 
constract a drain and if tho first party opposed 
them there was a likelihood of a breach of the 
peace, whereupon the Magistrate without taking 
Any evidence issued an Injnnetion under e. 114, 
Criminal Procedure Code against the second party 
On tho next day on the complaint of the aims 
man tho Magistrate summoned the second party 
under a 188, Indian Penal Code Subsequently 
ho transferred the case to a Magistrate with sreond 
class powers and again withdrew It from his file 
and sent it to tho Additional District Magistrate 
Held that the proceedings were wholly irregular 
"That tha order ondor ■ 144, Criminal' Procedure 
Code, should never have been rondo That in 
summoning tho seconj party under • IBS, Indian 
Penal Code, the Sub-dninonal Magistrate was 
taking eogmianoe of the offence under s. 188, 
Indian Penal Code, which he had no power to do. 
Fithor action by tho Magistrate under s, 476. 
Criminal Proeodure Code, or an application for 
sanction un ler a 195. Criminal Prooednre Code, 
was necessary The High Court quaahrd the pro 
erodings nndrr • 188 Indian Penal Code, and also 
set aside tho order under a 144 Criminal Procedure 
Code, which was the foundation of thoso proceed 
mgs although that order hod expired. Cravdr* 
Kamo Karjiul r Krxo TariROR (1910) 

20 C. W. IT. 981 


4 Criminal proce 

dure Code ( Aet F of ISIS), s 144— Prosecution for 
disobedience of order prohibiting disturbance By 
an order under a 144, Criminal Prowl ore Code, 
the petitioners were directed not to mako any dia. 
lurbanoo over a certain person s rights of a ferry 
and thereafter tho petitioners being found plying 
another ferry at tho site in question but not causing 
any disturbance wrro ordered to be procreated 
under a 188, Indian renal Code lit Id that tho 
ordi r for prosoeution was mfructuous. So Jan 
Biswas r SantRunors MavDat. 0917) 

22 C. W. N. 599 

5. — — — Disobtdie nee of 

order under s Iff. Criminal Procedure Code — 
Cnminof Procedure Cods (del V of 1434) ss I9S. 
IV Cognizance of a ease under s 188, Indian 
Tens] Code, cannot bo taken except in accordance 
■with the provisions of s. 193, Criminal Procedure 
Code, and under K 487, Criminal Procedure Code, 
the Magistrate whoso order is disobeyed is not com 
potent to try tho case MRrTTrvsov Gov » 
Shrtstimur Motjjck (1919) 23 a W. N. 520 


M* 188, 289 — Ep dryate Diseases Act 
(III of 1497), »t S and 3— Local Corersnwst— 
Delegation of potetrs to— Regulations under Ike Aet — 
P 104 of Ue Regulations ultra t ires of the Local 
town meat A delegation under r lot by tbs 


PENAL CODE (ACT XLV OF I860)— oonfd. 

bs. 188, 268— corM 

Collector to a Divisional Officer of tho power to 
call upon people to evacuate houses is illegal and 
an omission to comply with the order of such officer 
acting tinder such delegated authority is not an 
illegal omission. Pc Naotvra Tnevav (1913) 

L L. R. 38 Mad. 603 

1 189— 

C Klimt i. Procedure Code, b 433 

L L. R. 39 Mad. 501 ' 

!«- 181, 193- - 

Sec s. 53. I. L. R. 36 AIL 362 


Set Fans EvtdRVCE 

I. L. n. SS Calc. 363 

— i. 192—“ Fabricating false alienee " 

— Document helping Court to form a correct opinion 
Certain cattle were sold in a market on tho 21tt 
of March, 1917 A clerk whoso dity it was to 
register sales of cattle held at that marketand giro 
receipts to tho purchasers, gave a receipt on the 
27th March most probably, and dated It the 27th 
March, 1917, but subsequently altered the date to 
the 21st, tho actual date of sale field, that there 
was no ease of fabricating false evidence, for the 
alteration of tho dafo was not intended to lead 
anyone to form an erroneous opinion touching *he 
date of site, but the contrary Evfesob r Hamit 
Prassd (1917) . . I. u R. 40 AD. 35 

. 192 and 193— False cadence— 


*, 293 (bh~ Sanction to proreitle— Pending pro 
sags) For tho purpose of ss. 192 and 193 olthe 
Indian Penal Code IB (10, excontion proceeding* 
are judicial proceedings. It is cot essential for 
tho pnrposa of those sections that the judicial pro. 
oecdingi in which the person intend* to use the 
falso evidence must bo pending at tho data of tha 
fabrication. In the absence of any proceeding 
pending or disposed of, in which or in relation to 
Which tho offence under s. 193 of the Indian Penal 
Code i» said to have boon committed, no sanotion 
Under ■ 195 (5) ol the Criminal Procedure Code is 
necessary In re Govrsp Pavomaico (1920) 

L L. R. 45 Bom. 668 


is. 392. 193, 423— 

See FaBRiCATtRG FslsI Evidence. 

L la R. 46 Cal a. 986 


*- 193— 

Bee S 183 . I. L. R. 35 All, 102 

See S 1<I2 . IL.8. 45 Bom 168 

I. L. R. 43 Caic. BS3 
Sec CBwrvat Procedure Code— 

Ss. 167, 159, 476. 

1. !>. R 32 AIL 30 

5 195 I. L. R. 39 Mad. 6T7 

5 Fat. I.- 3. 23 

8 s. 236, 195, 537 

I. L. R. 45 Bom. 834 

6 239 . . 1. L, R 42 Mad. 5Bl 

See Jwkim, Proceediso 

L L. R. 37 Calc. 52 

See TsCmr juteessiov 

L L. R. 39 Calc. 348 
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PENAL CODE (ACT XLV OF 2860>~m«M 

Periury arising from contradictory 

statements — 

See Cbikttai, PaoctDtRB Code (Act V 
or 1808), 83 238, 103, 637 (6) aho 184 
1, L. R. 45 Bam. 834 
J. -- — ■ — ■ - ■ ■■ Order to prosecute 

—Caf pending before Court of S ssion — Alleged 
perjury — Propriety of prosecution by Committing 
Magistrate Whore a Committing Magistrate had 
ordered the prosecution of a witness under e 193 
ot the Tcnal Code, while the case in which he had 
deposed was pending before the Cort of Sessions, 
the High Court set aside the order The Iropro. 
priety of talcing proceedings against a witness 
while the ease is still pending, commented on 
Birridra Nath Das Gupta i The Emperor 
(1914) . 18 C. W. N. 1342 

2, - - - — ' ' . ■ — i Perjury in a depo- 

sition before a full Court, net nail out to the deponent 
-—Cml Procedure Code Art f of 1908, O IS, 
r 5 — irhcthcr second-ary evidence u admissible to 
prate the deposition — Indian E it den te Act, I of 
1872, s 91 The petitioner was accused of having 
made a false statement on oath In the Court of a 
Munaif The Sfnnsif stated in evidence In the 
present trial that this atatement was not read out 
to the witness, Tho question before this Court 
was whether secondary evidence could bo admitted 
to prove the mating of the statement Held, that 
secondary evidence cannot bo ad nutted in the trial 
of the petitioner for perjury to prove the mating 
of tho atatement in tho Munsif a Oourt Empress 
v Mayadtb Oossamiil L It. 6 Cale 162), Mohen 
dra Hath v Emperor ( 12 Cole. IP A 815, 817), 
Kamakhinalhan Chetty r Emperor (1 L R 38 
Mad 3081310),) and Kalian Chinchahr Emperor 
(/ L R 12 Mad. 501) followed. Fomtsh Chandra 
Das v Emperor (33 Cale IF A 681) and Crown r 
Jagat Ram (23 P R (Cr)I918), distinguished 
Kahn Singh v Empress (23 P R (GO 1890), 
not followed. Ima-mDivv Niamat Vllah 

I, L. R. 1 Lab. 381 


- ts. 193, 198, 199, 471— 


See Criminal PaociDvnE Code (Act V 
op 1S0S), s J0j, cts. (3) iso (e) 

I. L. . 38 Bom. 642 

is. 193 and 210 — 

Sec Sanction for Prosecution 

2 Pat. L. J. 688 

is. 193, 471— 


• — — js. 193 and 423— 

See FaSricatino Eai.se Document. 

1. 1. R. 48 Calc. 911 

is 193, 5H— Court— District Judge 

hearing election petition under s 22 of the Bombay 
Distort MnrueipaltUes Act ( Bom Art III of 1901) 
is a Court— Talee tudence before the District Judge 
—■Sanction for prosecution — Criminal Procedure 
Code (Act V of 189S ) s 195 A District Judge 
hearing an election petition under tho pro visions 
of a. 22 of the Bombay District Municipalities 
Act (Bombay Act 111 of 1901) is a “Court” 
withm the meaning of » 193 cL (6) of the Criminal 
procedure Code, )j>98 2fo prosecution for attempt- 
ing to fabricate false evidence (ss. 193 and 't "f 


PENAL CODE (ACT XLV OF 1880)— <on« 

is 193, 611 — could 

tho Indian Penal Code) before tho District Judge 
can bo instituted without having obtained sana- 
tion as required by s 103 of the Criminal Proco 
dure Code, .’M3. Jhzghu3t/n.r Jhzhag r Kale! Small, 
I L II 17 Cale. 872, followed. In re Nancwand 
Shisouxd (1912) . I, L. R 37 Bom. 365 

1. Wa- 


rfare Code (Act V of 1908). O XXI, i 
in Court slating sat, tf action of d-crec, <f a certificate 
irilAtn the meaning of the sections The two pet!‘ 
tioners were convicted under si 197 and 198 and 
ss 197 199 and 108 109, respectively, the ciiArge 
being that one of the petitioners purporting to 
represent tho decree holder in a certain suit signed 
and filed a petition in tho Court of the Subordi 
nate Judge stating contrary to fact, that tho other 
petitioner who was the Judgment debtor had paid 
off the decretal amount to tbo decree holder 
through him her Ammuktoar Held, that the 
petition in question filod before the Subordinate 
Judge waa not a certificate within the purview 
of ss. 197 and 398 Indian Penal Code, neither of 
the requirements el a “certificate " within the 
meaning of the sections being satisfied in the case 
That there it no provision of law which requires 
a decree holder or his agent to giro or sign a certi 
Scat* of payment or adjustment, nor is there 
any provision of law which makes the atatement 
of tho decree holder or biB agent as to payment 
or satisfaction admisalWo in evidence as such 
certificate that is, without further proof That 
tho word “certificate” may be used as synony- 
mous with certification b it that is clearly not its 
meaning in as 197 and 193 of the Penal Code 
lUnABin TttAKCit v Kmo Emperor (1916) 

20 C. W. N. 820 

s 199- 

See CMMiN.iL Procedure Code, s. 195 
I. L. R. 33 Bom. 642 
23 C. W. K. m 


Sanction to pr osteute — 

Prosecution based on alleged false declaration — 
Declaration inadmissible in Cadence. A declare 
tion, before it can be made the foundation of a 
prosecution under s. 199 of the Indian Penal Code, 
most be one which is admissible in evidence and 
which the Court before which it is filed is bound or 
authorized by law to receive in evidence. I a 
pesos v Ram Prasad (1912) 

1. L. B. 35 AIL 63 

ss. 201. 203— 


— BS. 201, 802— Murder— Causing us 

fence of murder to disappear— Property of alterna- 
te indictments— Principal and accessory after the 
fact— Principal, if can be comic led under $. 201. 
The accused were committed to the Court of 
Sessions under ss. 302 and 201, Indian Penal Code 
In that Court the charge under e. 201, Indian 
Penal Code, was first Investigated, the other charge 
being postponed for future consideration. Tho 
Sessions Judge found that the accused had a 
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PENAL CODE (ACT XLV OF I860)— eonfd 

iS. 201, 302 — conti. 

sufficient motive tor committing murder, that they 
disposed of the body of the deceased and were 
lot taring near his house it the exact hour of murder. 
On tbeso facte the accused were convicted under 
a. 201, Indian Penal Code Held, that a 201 
Indian Penal Code, is an attempt to define tho 
position known in England as that of an acoes 
aory after the fact It is aettlod law that a prin 
opal cannot bo convicted as an accessor] Where 
it is Impossible to say definitely faowerer strongly 
It might be an epee ted. that an accused waa guilty 
of murder, mere suspicion is no bar to a convic 
tion under a 201 Put if it be accepted as a 
proved fact that the accused before the Court 
disposed of a dead body and if tho acceptance of 
that fact completes the chain of circumstantial 
evidence which proves bevond doubt that the 
accused were actual principals present at the 
murder and taking part in the murder, they cannot 
be convicted of th® minor offence of earning 
evidence of tho murder to disappear even though 
by an error ol tho Judge or by a misconception of 
tho position by the Pubko Prosecutor the charge 
of murder is suhncqnently withdrawn That on 
the facts found the accused srero principals and 
the conviction under a 201 oould not stand Per 
Obapmas J It is unsatisfactory to have an alter 
natiTc indictment one count charging tho accused 
as principal and the other as accessory after the 
fact Queen Emprete v Limbyi, unreported Cri 
tjiinof Coat, Bon II C ISOS at page 7 90, and 
Torap Alt v Queen impress, / L. R S2 Calc 
S3S, relied On. Suuarta Darn v Ki»o Emperor 

(101*) . - 20 a W. N. 168 

1. 203— 

See False Imtoematiok 

L L. R. 43 Calc. 427 

*. 210— 

See Sakctiox to prosecute. 

2 Pat. L. J. 883 

1 211 - 

See a 181 . I. L. R. 34 AIL 622 

LLK 36 AIL 212 

Set Comtlaikt, DISMISSAL OT 

L L. B. 40 Calc. 444 

See Carat, Vii. Procedure Code — 
fit 4 ..d 478 L L. R. 33 AIL 32 
a 238 . I. L. R. 37 Bom. 378 

a 403 . I. L. R. 38 Mad. 308 

See Juhudictiov or Cbimiral Coot 

LLK « Calc. 380 
See Sasctios ros reostecnos 

4 Pat. L. J. 374 

1. Laying /alee «a- 

JanacUi on brjerrt police — Dufy qt prOMCiihon — Oau# 
of proof— EUmtntt nect aiory to be proved — Foifurs 
of defence to examine infers*, effect of Where the 
petitioner was convicted under a 211 of the Fcnaf 


PENAL CODE (ACT XLV OF 18C0>— conW. 

— - ' I. 211 — eonld * 

no such statement by tho wile who was not 
examined as a witness for the prosecution nor 
did tho petitioner examine her as a witness on 
his side Held, that the duty of the prosecution 
in a caso under a III of the l’enal Oxlo, is to 
provo by satisfactory evidence that tho c ha-go 
was wilfully fatso to tho knowledge of the maker 
of the charge That St is for tbe prosecution to 
establish their case and if they fail to supply that 
proof which is required to secure tho conviction 
of the accused, the failure on the part of tho latter 
to examine any porlienlar witness Or witnesses 
Will not imply tho guilt of the accused. That the 
ease against tho petitioner being that no theft 
took place, the obligation of proving it rested on 
tho prosecution In tho present case th® prose 
cutlon not having established that there Was, as a 
matter of fact, no tboft and tho petitioner knew 
that there was no theft, the High Court set aS'da 
tho oonnction and sentence under s 211 of the 
Penal Code JTassaw Mirza v Minatnaw (I1H3) 
18 C. W. K. 891 

2. ■ . — Toler charge— 

Neve tear y eonetiluenti of offence under i 211— 
Report to a police officer outing suspicion on certain 
permits. In order to constitute an offence doflned 
oy • 211 of the Indian Penal Code, the “charge " 
therein aUu iod to must bo mado to an officer or 
to a court who has power to Investigate and send 
it for trial, and must bo an accusation made, with 
the intention to set the law in motion. Chcnno 
Slalh Oowda v Emperor, l L. R 27 Afad _ 103, 
CAiuao Ramona Ooud v Emperor, I L. R 31 
Had SOS, and Zorowar Singh v King Emperor, 
II AU.L. J 1WS, followed. The foUowlug eule 
meat was made to a poiico oflioer t — I find there 
has been a theft . I suspect the piwsons named 
and I want an inquire to be made Held, that 
if the statement was false, the offence oommlttoj 
fell under a 182 of the Indian IVnnl Ctodo and not 
under a 211 Emtebor v Mathura Prasad 
(1917) . . . I. L. B. 39 AH. 715 

3 • Complaint, under 

e 1 of the Breach of Contract Act (XIII of ISS0), 
withdrawn before putting of any order under a 2 — 
Whether a ' criminal proceed eg’ within i 211, 
Indian Penal Code A complaint under a l ol the 
Breach of Contract Aot (XIII of 1830) which Is 
withdrawn before any order i® mad® by the Magu 
trato under s 2 of the Act, either for a refund of 
the advance paid or for specific performance of the 
contract, is not a ‘ criminal proceeding ’ within the 
meaning of a 211, Indian Penal Code In (ha 
matter of Anueoori Sanynei(IOOS) I L. R 23 Mad . 
37, and Derby Corporation v Vtrbythire County 
Council [IS07 j A C , S30, referred to IfuaSAina 
Bxabi v Kiso-EstrsaoR (1920) 

L L. R. 43 Bad, 443 

S3, 21 J. 600— 

Su Savctioi tor Fbosxcctiow 

t L. R. 44 Colo. 970 

S3. 213, 214 — Screening offence— Bet- 

of property for screening offence — The 
retried mast bath- * ' * " * * 
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PENAL CODE (ACT XLV OF 1883)-eonW. 

ss 213. 214 — contj 

retunjod by S to O on the letter undertaking not 
to proaecuto J f for tho offence of criminal broach 
of trust il was tried for tho offence of ■criminal 
breach of trust with regard to the jewellery and was 
acquitted. S and O were nest tried for offences 
under as 213 and 214 of tho Indian Penal Code, 
in that they offered and took restitution of pro 
perty in consideration of screening an offence 
Tho trying Magistrate connoted them of the 
offences charged, holding that for the purposes 
of their caso Al must be deemed to be guilty of the 
Offence of criminal breach of trust On anneal* 
Held, acquitting the accused, that they count not 
bo connoted of screening of the offcnco of criminal 
breach of truBt, when the ofloneo of criminal breach 
of trust had not been proved. Held, also, that 
under the circumstances the trying Magistrate was 
bound to proceed on the footing that no criminal 
breach of trust had been committed. EmperOB v 
SlSlLlL LlLLCOIl.lI (1913) 

I. L. R. 37 Bom. 658 

■ ' t 218 — Harbouring an offender — 

“ Assistance. ” coming unthin meaning of the section. 

nature of To tho knowledge of tho petitioner 
warrants for the arrest of tho petitioner a brother 
and a proclamation under ■ 87, Criminal Procedure 
Code, ware issued tho proclamation being duly 
published at the house m whicli tho two brothers 
as joint owners usod to reside On information 
received the polico interviewed tho petitioner at hia 
house and in answer to enquiries h« replied tint 
his brother was in the house and promised to pro 
duco him. He then went lusido tho house and 
after some delay returned with his brother* aon 
and said that ho had made a mistake and that it 
was tho son who hod como to the house the c raced 
log evening On search the petitioners brother 
was found hiding m the house The petitioner was 
convicted under s. 216, Indian Penal Code Held, 
that tho petitioner waa rightly convicted. The 
ways in which assistance may bo rendered need not 
for the purposes of a. 21C bo restricted to methods 
which may properly bo regarded as rju sdem generis 
or of a like nature with Supplies of food or of other 
necessary articles Mccui Mian r Emperor 
(1917) . , . . 21 C. W. N 1062 


5 . 222 - 

See Cbiminal Procedure Code, s 251 
L L. R. 41 AIL 454 
. t, 224 — Village ChowLiJar if a police 

officer — Escape from custody— Abetment A Chow 
kidar cannot bo properly regarded as a police 
o dicer wrthm th« terras c! a 59, Criminal Prove 
dure Code, and escape from his custody is not an 
offence under a 224, Penal Code. Pcrna Cuandba 
Kusdtj r Hachawali Chowkidar 

17 c. w. y. firs 


ss. 224, 109— 

See Arrest by Private Person 

I, L. R. 41 Calc. 17 

ss. 224, 225- 

yea Rescue prom Lawtul Custody 

I. L. R. 43 Cftlc. 1161 

S3. 224. 225 and 853- 

yes Warrant . 3 Pat. L. J, 493 


PENAL CODE (ACT XLV OF lmy-todl 

is. 225, 332— 

yee Criminal Procedubb Code (Act V 
or 1893), a 61 

I. L. R. 40 Mad. 1028 

B. 225B— 

See B 186 3 Pat. L. J. 108 


yea Warrant . I. L. R. 33 Calc. 789 
I L. R. 42 Calc. 703 

1. Escape from 

lairful custody— Defaulting co-sharer arrested under 
ic arrant of Tahsildar — Rules of Board of Revenue, 
r V cl (2) Act [Local) No. Ill of 1901 ( United 
Provinces Land Revenue Act), ss 112, 113, 116 
Where a Tahsildar issued a warrant under a. 116 
of tho United Provinces Land Revenuo Act against 
certain defaulting co-sharers, and they were 
arrested, but subsequently escaped from deten- 
tion Ileld, that tbi* was an escape from lawful 
custody within the meaning of s 225B of the 
Indian Penal Code The Tahsildar s warrant waa 
not illegal because the Board had directed that 
process shcfcdd * ordinarily ’ issue in the first in 
stance against the Jaw bordar Emperor i Crus 
Singh (1909) L L. R. 32 All. 116 


- Warrant 


arrest — Actual resistance necessary In order to 
constitute an offence under s 225B of the Indian 
Penal Code, something more is required than an 
evasion of arrest or a mere assertion by the person 
sought to bo arrested that he would not like to be 
arrested or that a fight would be the result of such 
arrest Tbere must bo positive evidence to show 
that the officer armed with a warrant of arrest pro 
dneed the warrant and that the person sought to 
be arrested resisted such arrest Emperor v 
Aijaz Hcsain (1916) . I, L E. 38 AIL 500 

3. ~ ■ Escape from jaif 

of a person imprisoned for failure to furnish 
security to be of good behaviour Where a person 
escapes from jail in which he was confined, under 
a. 123 of the Codo of Criminal Procedure, by reason 
of his having faded to furnish eecurity to be of 
good behaviour, bis conviction should bo recorded 
under a. 225B, and not under a 224 of the Indian 
Penal Code Queen Empress V Kandhaxa 1 L 
R 7 All 67, referred to Emperor i MtJLI 

LL.R 43 AIL 185 


4 Execution of 

icarrant of Civil Court and resistance, thereto It 
Is not neoessary that a bailiff executing a Civil 
Court warrant should in the first instance show 
tho warrant. It la sufficient t^at he should appnsa 
the person to be arrested of the contents of the 
warrant and show it if deBired. The Sopzsin 
T UNDENT AMD REMEMBRANCER Of LeOAL ArTAIBS 
e. Barqda Kama JIajumdab 

25 C. W. N. 815 


1. 223— 

Insult lo Court— Exact words to 

be given — 

See Jfdoment L L. R. 2 Lah. 308 


— Intentional insult to 


eitting judicially— Application for .... .... 

accnsed person in an application for transfer of the 
case pending against him made an assert ion to the 
effect that tne persona who caused the proceedings 
to bo instituted were on tfrma of intimacy with tha 


2 ii 


vol. n. 
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PENAL CODE (ACT XLY OF ISSO-eoHd. 
t 228 — confA 

officer frying the case and that therefore he did 
not expect a fair and impartial trial Utld, that 
there being no intention on the part of the applicant 
to insult the Court hut merely to procure a transfer 
of his ease ho was not guilty of an offence under 
e 223 of the Indian Penal Cade Q»r,n-Efnprw 
v Abdulla Khan, 1393. 11 A U5 followed. 
Evrsnoa r Monti Dh.»b (191C) 

I L. R. 33 AU. 2S4 
^ ^ is. 235 sad 243 — CanMer/ot coiar— 


PENAL CODE (ACT SXY OP 1860K-«*/4. 

' — ■■ ■ - 8. 280 — conti. 

account of mist conld not make out whether 
boats were stationary or mowing but he tbooi 
they were mowing He gave whistles hut bef 
he confd stop the launch, it came Into cotliei 
with two of the boats with the result that tb 
tank almost immediately The accused then *< 
a jolly boat to roscuo the drowning passengers 
the sunken boats, //rid. that under the cireu 
stances of the case the accused was not gmlty 
the offence under s 230 Indian Penal Code, as 
conduct was not rash or negligent within the mei 


( 3237 ) 


DIGEST OP CASES. 


PENAL CODE (ACT XLV OF 1860>-fonii 
8, 290— conti. 


PENAL CODE (ACT XLV OP I860}— conM. 
237 —canid. 


fors and the manager of a null were prosecuted 
and convicted coder e 290, Indian Penal Code, on 
a complaint that the working of the -mill was a 
nuisance It appeared that the proprietors were 
not ecaidentsjn the locality and there was no af'e 
gation of any abetment by them Held. that the 
i, general rule is that a principal is not criminally 
answerable for the acts of his agent Speaking 
generally the person liable where the user of p re 
nuses gives rise to a nuisance is tho occupier for 
the time being whoever he may be and the con 
victim of the proprietors was bad in law BibhutI 
Bataan Biswas t Bhubax Pam (1918) 

22 C. W. N. 1062 


1 292— 

See Obscene FcbiicaTiox 

I. L. R. 39 Calc. 377 
- c. 285 — *' Defile * meaning of—iloo. 

fAow, preseru-e of, innde a temple, whether defile 
trtnl The presence of JTooibans, a rub easts of 
b Jilras, whose status is filial to if not higner than, 
that of Naira, in such portions of a Hindu temple as 
are open to non Brahmans, is not a * defilement *’ 
within a. 293, Indian Penal Code Kpttioiahi 

JIOOTWX l P.AUA I'ATTATt (191S) 

I. L. R, 41 Mad. 980 

1. 29G — Disturbing a religious assembly 

— Religious procession Ott a htghtcay — Carrying of 
flags to a temp/e. Where certain Lodhas, who, 
■with the sanction of the public authorities, had 
been carrying flags to a temple in procession 
through a pubbo street, were attacked by persons 
who objected to the procen-ion. Htld, that such 
attack constituted a disturbance Of the perform 
ance Of a religious cPreraonj punishablo under 
s 236 of the I\-nal Code Empebob t Mxsrr 
(1911) . . L L. B. 34 AIL 78 

■ - ss. 296. 39 — Public worship, rf start 
aitcc of — “ VolurUanly," mens mj of It is not 
Decenary tor Ibo purpose of a 29G Indian Penal 
Code, that tho accused should have an active in 
tention to disturb religious worship It is euffi 
Cirnt, if knowing they wert likely to disturb it by 
their musia they took the risk and did actually 
cause disturbance It is an offenoo under a. 296, 
Irdian Penal Cede, to pass a VaosquB with music 
eo as to disturb religious worship earned on during 
hours notified therefor S 79, Icnal Code, cannot 
be pleaded in such a case Muthial Chetti v flapan 
Saib, l L. P 2 Had ItO, followed. Sundaram v 
The <3liee« and Poniiusatrmv v The Queen, I L R 
e Mad £03, followed. PtBUO Prosecutor c 
Saixd Bseruun (1910) I. Xu B. 31 Mad. 82 


«. 297— 


See Grave Yard. 


X. U R. 40 Calc- 548 

Trespass on a tonal 

oroumf— Picsfhmg up tun at ground — Joint o truer. 
Where a person entered upon a grove for tha pur 
pos- cf demarcating kit share tfrj> in sod in d tag 
so dug up certain graves and tipred th * ben- a 
of tho person* bared there So spile of the reman 
-otranee* of tho relations cf the buried perx ns 
Held, that ho properlv esmt cted of an oifi-oco 
under a 297 of the Feral Code, and none the Ires 
because ho happened to be part owner of the grove 


Quetn-Emprtsa v SuHa*. I. L. R IS All. 395, 
referred to. Empebok v Ram Prasad (1911) 

I. Xu R. 33 AIL 773 

299- 

See s 30-1 . I. L. R. 42 AIL 302 

- — ■ — ts. 299, 300 — Onerous hurl causing 

unconsciousness — Hanging an unconscious person 
believing him to bed' ad to screen an offence. — Death 
•n consejuenee, whether culpable homicide Where 
an accused struck his wife a blow on her h»ad 
with a ploughshare which, though not shown to 
be a blow likely to cause death, did jo fact render 
her unconscious and behaving her to bo dead in 
Order to lay tho foundation of a false defence of 
suicide by hanging tho accused hanged her on a 
beam bv a rope and thereby caused her death by 
strangulation. Held bj the Full Bench, that the 
accused was not guilty either of murder or culpable 
homicide hot amounting to murder TAe Emperor 
v Dal i Sardar M C- B JV 1219, followed. 
Palaxi Go dsd as i Empef.or (1919) 

I. L. R. 42 Mad. 547 

ss 299, 301 — Murder — Intention to 

hll one person, but death of another actually caused. 
Where a person intending to lull one person kill* 
another person by mistake, he is as much guilty of 
murder a* if he had killed tho person whom he 
intended to kill Public Prosecutor r Mushunooru 
Snryanaroyana lloorfy 13 Indian Case* S33, and 
Agnes Core * Case 77 English Pep 853 referred to 
EMPEROR* Jrou (1916) L L. R. 39 AIL 161 

300— 

See 8 299 I L. R. 42 Mad. 547 
— f. 300(3 ) — Causing death— Single 

b low by an iron shod slid — Culpable tomieide not 
amounting to murder Jhe accused and tho de- 
ceased having quarrelled, tho accused took an 
Iron shod Mick and struck one blow on the head 
of tho deceased which Caused his death. The 
accused having been connoted of murder, appealed 
to tho High Curt field that the offence com 
muted by tho accused was not murder but culpable 
bomieido not amounting to murder, became It was 
possible that tin- How he struck exceeded in violence 
the ui/ory fco had m i i< w * t tho inoioriit of striking 
it Eurtnonv bArDAHKnix (1010) 

I. L. R. 41 Bom. 27 

u. 300 (1), 302- 

See Hurts L L. R. 37 Calc. 315 

it. 300 and 325— 

Orunms hurt— 

Murder — Culpallc horn cide not amounting to 
murder — fatal assault committed by Hires prrsotu 
acting in concert 4 dispute having sud lenty arisen 
concerning the cutting of * sngArcano crop, three 
men armed with lathi* attacked one of tlio men 
who was engage t !a cutting the crop and beat him 
so severely that La did, his skull being broken in 
three place*. A tlei hew of the man attacked, 
having bis talli with him attempted to rescue hu 
unrip, and also n-ceiviil considerable injuries 
Held, that tho etfuuo ct which tire assailant* were 
gudly was not the mm causing of grievous hurt, 
l it culpa Ue horaieido, which, l.owerrr, might in 
the clreunutaaccf be considered a* not amounting 
to murder % the application of creep. 4 of s. 3X1 of 
tho Indian penal Cods. Emperor r, itendsn Singh 
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TEXAL CODE (ACT XLV OF 
ss. 304 bb 4 323— wiftf 


PESAL CODE (ACT XLV OF 1830)— co-ti. 
317 -tontd. 


Otherwise, do not terminate or abate merely by 
reason of the death of th» complainant or the 
person injured S 63 of the Probate and 
Administration Act has no application to a 
-criminal prosecution and there is nothing in the 
Criminal Procedure Code in support of the pro 
position that the death of the person injured or 
of the complainant of itw.lt causes the proceed 
mgs to deba'e ft is a mistake to speak of an 
offence as a purely personal one. imjKror v 
8x»m S'»j\ (1 L It 31 AU end) and kreihaa 
Pth sr> Stn v Corporation of Cokatla (I L R ) 
31 Cat 003 (F 15 ) referred to, also Ilalxbitrt’* 
Laws of Copland, V olnme IX. page 232. Hizasa 
8iac« e Cnowst I. L. E. 2 Lah. 27 

- — gs. 301, 325— 4« ial’ comm ittl I’j 
litre*, perfooi annul mth 1st his — Irftatto i — < V (pa fie 
Xocinds— f ntroBt hurt Three persons attacked 
a fourth wi*h letter and ilcsth ensued through a 
fracturo of tho stall of tfia person tut attacked 
There was, however, no etl lento to show that the 
common intention of the assaffants was to ctuso 
death or which of them acta illy struck the blow 
win h fractured tho skull of the deceased II A I 
that the offence of which tbo avia Isnt- *• re guilty 
was that of causing griaroui hart and not that ot 
cull sbt« ham cide not amounting to murder 
Em j nor v if eft Sttyh, l 1 II 20 HI 2 SI. 
foJJoncl Evrikon c fin mu* "ixm 1 1317) 

I. L. R. 40 AU 103 

*. 3C4A- 


A tt Cusivc turn cr p»<ui on xe<li 
otsj atr I L K 33 Calc 855 

Cotfluvten of com jauntier in deoltaj inth pot m o is 
elretj An unqualified person who was in charge 
ot a dispensary attached to a mill a* Agrv had lo 
irake up a quantity ol quinine mixture for cases 
of freer JU went to a cupboard where non 
)>01* nous medicine* were * ij nosed to In* kept 
an 1 took tlierclrom a bottle with an o it«i lo wrap 
per marked “ poison ' Tins wrappir he to e off 
and threw away The bottle itstll was Utrllisf 
• Mrs chninc li} drochtun le bnt without regard 
le^ this »nd ajijiarently lioeansr thr re was areas in 
lUn n c letwron this bottle on) an ilher m which 
y lists* iudroehofori Is was kept Jio n ado up the 
entire content* of tbs lotll* as if it had Is-en 
quinine The re-j!l was that seven jwiti'nt* dieil 
l! At, that k he compounder was rightlj ceinnctn-l 
«n'uf» 30i\oftbelndiin Pinal Toc'c L*r c-« a 

c I»s bocti I. L. R. 42 AU 272 

— — ■ ( JM'-.L’aVey ef tteteJc — A/I 

It Cl. that persons active! ya*n«t)n,f a Hindu wi low 
in becoming a Snff are guil! v of the offence of abet* 
n'.-nl of *niode as defined ui a. 4/VJ of the Indian 
Penal Code Fxirmop r l.tw D*rat(PJ13t 

L L. R. S3 AIL 28 

— I. 217 — Irporute rr«f-iwf«A*< 

ekilf lif it perron i-rr>"« tort e/ tl—I’et 
Kwt\ n elrid for aleiadontny sf •-* ,l 


e.trtflr! 


Accused No. i having given birth to an llktltiauat* 
chill gave it to her sitrt, artnsed No t. with a 
View to dispose ot it wcfttlr Aceond hn 3 
acoocdi/te'r carried it by a r*il**r train »« I 
aUntmai It In a aauuul class torn part ■vent. On 
these fact* *Ci3*<l .Ns 2 was ttanel with an 
offence »nJ«“ ». 317 of th* Julian 1 mil Coda; 
Jtnd arensed No. 1 with Ln mg abetted the offence 


under as. 317 and UK) of tha Code Tho Session* 
Judge acquitted them both, tho accused No 2 oa 
the ground that aha hud not tha care of the chili, 
and accused No i on tha grain 1 that a* no prm> 
c»p»l offence hid bees committed she wool I not 
bo guilty of abetment The 0 or eminent haring 
appealed Hell, reversing the order of acquittal 
that both the accused had committed the offence* 
with which they had been charged Eupeeor r 
Cnirra (1910) L L. R. 4l Bom. 152 

— 223— 

See s 71 . I. L. R. S9 AU. 823 

be • 3<>J X L. n. 2 Lsh 27 
See s. 333 I L. R. 37 AU. 353 

See Biiljff I. L. R. 42 Calc 313 
St* Appellate Court 

I L. R. 33 Calc 293 
Sic CeivtyaL Pit oci. tube Coot. 1S74, 
a 423 3 Pat. L. J. 585 

■■ — . ... Ilr'itA of perron t* jar cl 

— ifyitcmcct nf pm ectiay* — Probate a ad It/ mint- 

Imho* 4et(i oj ISS1). • SO k criminal pronccu 
tion under s 323 of the Indian Penal Code does not 
abate by reason of the death of tho person injured 
The word* to prosecute any proceel 

mg in • SO of the Probate ami Admimst ratlin 
Act do not refer to criminal prosecutions but to 
citiI actions only Rama hand c I mperor tl9I7) 

40 I ( I00S IPunjtb) and Ulh» r Imjeror 
(19/31 SJ I t TO 7 (P*»j>th), di**cnted from 
MriiiMMsn iBKAiitu Santa i fcuaia Darooo 
OW1) L la R. 44 Mai 417 

■ — ■ ■ ■ - The petitioner, * 

Bailiff of the '‘mall Tauso Court Calcutta, was 
entrusted with the execution of a writ ol po**cs 
sion winch required and authorised him •« give 
possession to the ilccreo holder of certain premlics 
in the occupation of the judgment «lpi tor On 
the com j 'mat of (he Ju Ignient debtors wife the 
petitioner was placed on hi* triil on the *]]%* 
lion that ho e*u lit hold of her hr the hind, 

I iretMy dragged per cut of tho house an 1 j uah-tl 
her an l when in conwquenre of the pu»h ehe 
fell the j* t it nn»r kickrd her *- inirtitije after 
the i-ccurrrnci- l) p conjpfainaul sent IbnUeh her 
husband a letter ol cmajUmt to the tljn» and 
subsequently a eomptaini nasfe either b\ tho 
eonpLunaut or h >r ho « ban i iu lodged sgvnat 
the petitioiier at the than* The Magistrate la 
convicting the petitioner under* 313.ini in lensl 
Oste. fsutul that in j ulling ot dragging the retn- 
pfi cant out of the houae, t» pusfie.1 or /'dal 1st 
from him Iu such a manner a* to e«J»e her t >1*11 
and In receive the injuries f mnd on her eltnwe 
and knee He further found that the petit! *W 
did not deliberately kick tha complainant tut 
novertbeless bill a' Wlimi t— * I think it quite 
possible that on seeing h»r faff, he went B{* to 
awvrtaln what I *J hamwiysl «n her an! pushed 
J-,ee more thin one* w.th his foot to male h*T 
rise Hell (withooi dre’ l/eg whether the 
provise-'ns of tie tog l sb Common fasw cr ft* 
Cod* of Civil fruit'd -ire were appUeabki to the 
writ In Ones tion) —Thai nod" lb* pirruusc* 
of either law in it* *ttcu«lon ol a Write! 
si ‘it a re»» aiab'e th-vre— of fire* may be used 
in orfer to e'rel lb* retaosal »A person* i-cutsd 
by It* decree tal refjaiftg to Wale. Thai on 
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PENAL CODE (ACT XLV OF 1830 )— cmtd 
S 338 — conid. 

human life ot the personal safety of others The 
medical evidence adduced at the tnal showed that 
the defect m the eyesight of the accused was not 
very much and that it would not appreciably in 
t erf ere with, his efficiency as a driver The Magis 
trate having convjcted hTU of the offence charged 
tho accused applied to the High Court Held 
setting aside the conviction and sentence that it 
was not made out that tho accused if he drove his 
car without' wearing spectacles would to acting so 
rashly or negligently as to endanger human life or 
tho personal safety of others Lmperob c Abas 
I taZA (1918) L Is R 42 Eom 398 

• ■ 83. 337, 338 — Hurt Mined by nub nett 

or negligence — Hahm — Performance of eye operation 
»l Ih ordinary tensors — A eglect of ordinary presort 
t ant — Partial lost of eyesight The accused a 
Hakim performed an operation with an ordinary 
pair of scissors on the outer side of the upper lid 
of the complainant 3 right eje The operation w as 
needless and performed in a primitive way, the 
most ordinary precaatiooo being entirely neglected 
The wound was sutured with an ordinary thread 
The result was that the compla nant s eye sight 
was permanently damaged to a certain extent 
The accused was on these facta convicted of an 
offence pumshablo under a 338 of tbe Indian 
Penal Code Ho having applied to the High 
Court Utld that the accused had acted rashly 
and negligently so as to ondaatrer human life or 
tho personal safety of others Hell also that the 
act of the accused amounted to an offence puma) 
able under s 337 of tbe Indian Penal Code since 
there was no permanent privation of the eight of 
either eye in consequence of the operation Where 
a Halum gives out that he u a sh lied operator 
and charges considerable fees the publio are 
entitled to the ordinary prec-iut oat which surgi 
eal knowledge regards as imperative To neglect 
auch precautions ont rely is negligence such a« is 
contemplated by the criminal law Emfkrob r 
Qclam Htdkr Pdvjari (1913) 

I L. It 39 Bom 623 
— . .. . ■ — , 1 339 — Wrongful restraint what necet 
nary to constitute The accused placed a lock on 
the outer door oi complainant • house intending to 
prevent and thereby prevent ng his ingress Held 
that the offence of wrongful restraint was estab- 
lished although tho accusod were not phyacally 
present to enforce the obstruction There is 
nothing in s 339, Criminal Procedure Cole which 
requires the physical presence of the obstructor at 
the moment of prevention Abemcoakadab r 
Emperor (1910) I L. R 34 Mad. 647 

. 1 341 — JUstramt upon a dsanltn and 

disorderly person — Common Lavs of Pnghad — 
Applicability to India A private citizen bos tho 
right to arrest under the Common Law any person 
as to whom there Is reasonable apprehension that 
ho will commit a breach of tl c peace Timolty v 
Stmpton, (1835). t L J (lx ), 81 and C««’‘ T 
Light (IS57) 21 L J (H C),l referred to In 
re Raaiaswami Attar (1921) 

I L. R. 44 Mad. 813 


To ant 

1 having prevented a tenant of his who 

was holding over from entering the demised pro 
tcisea, was convicted of wrongful restraint («s 341 


PENAL CODE (ACT XLV OF 1830) — con&F 

- — 83 341, 109 — conid 

and 109 of the Indian Penal Code) On applies 
tion to the High Court under criminal revisions! 
jursidiction Held that the accused was nghtly 
convicted inasmuch as the tenant holding over 
had, in India a position recognised by the law 
and had a right to retain possession of the pre 
mi8e3 ho occupied even against the landlord 
himself until dispossessed in duo course of law 
Empehoe c Haji Gceasi Mahomed (1918) 

1 L, E 43 Bom 531 

1 342— 

See s 107 5 Pat L J 129 

See RroTrvo L L. R 4S Cafe 78 
Set Wrongful Covstsemevt 

L L. R. 47 Calc 818 
> 8 343 — Wrongful confinement — Helen 

lion of prostitutes in brothel Accused No 1 who 
had a woman in his keeping at Kolhapur brought 
her from Kolhapur to Bombay where ho kept her 
in the brothel of accused ho 2 There eho led tho 
life of a prostitute her movements were watched 
and a guard was kept at the entrance of the houso 
She was occasionally allow ed to go out of the houso 
under surveillance It appeared that accused I\o 1 
had on previous occasions supplied women to 
accused No 2 lit Id that on theso facts accusod 
Nos 1 and 2 were both guilty of the offenco of 
wrongfully confining the woman Emperor e 
Bavdp Ebiukih (1917) I L. R 42 Bom 181 

« 353- 

See e 99 1!CWS 513 

See s IS3 1 Pat £, J 63 0 

See Bengal Scbvee Act I87S 

2 Pat. L. J 18 
See CimnxAL Procedure Code— 

s 54 (7) 1 L. R 38 AIL 6 

s 7a 2 ht W 487 

Set PioTixa L L. R 41 Calc 838 
Set Ssarcu or Police Officers 

1 L. R. 41 Calc 201 
See Warrant or Arrest 

3 Pal L. J 493 
one act constituting two offences— 

See General Clauses Act 189*, s 20 

1 Pa* L . 3 373 


1 360- 

Ste a 358 L L. R. 42 Bom. 391 
See Criminal Procedure Code (Act V 
of ISOS) ss 423 439 

L L. R. 37 Mad. 119 


■ — . — f 381 — Law/ l guardian — Hindu 

liu — \earesl major male relat 11 no! *ttt*mi)y the 
lawful g> ardian of o female minor Tho only 
persons having an absolute right to the custody of 
a Hindu minor are the Litbor And the mother of 
the minor No such right exists In tbe person 
who happens to bo tho ne&rc*t major male relative 
of the minor and such a relatioruiup would not 
in Jaw be a defence to a charge of kidnapping a 
minor from the custody of a it facto guardian. 
Euteeoa r Sitac Prasad j 


L L. R. 42 AIL 148 
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PENAL CODE {ACT XIV OF imy~tonM 

63. 368. 368 — Kidnapping — Lawful 

guardianship A Jit girl under the age o / 18 years 
w Pent by her lather to carry food to tho bullocks. 
Sbo never returned home Shortly afterwards she 
was found in a village not far from her home in the 
company of two men of tho same caste She was 
then dressed In boy’s clothes and had her hair cut 
short Tho two men offered no explanation as to 
how the girl came to be with thorn or why sha was 
disguised Held, that both the men in whoso 
custody the girl was found w ere properly convicted 
under a 3C<$ of the Indian Penal Code Emperor 
v Jelha Sathoo, 6 Bom L R 785 , followed. 
Emtebob i Hunan (191S) 

1 L. R. 40 All. 507 


A low caste girl left her lawful gusrdlan of her 
own free will and subsequently met the accusal 
Etraz Ah and lived with him for some time Later 
he made her over to certain persona who, repre 
smiting that she was a member of a higher caste, 
induced a member of such higher caste (o take 
her in marriage and to pay money for her in full 
belief that such representation was five Held, 
that Ewat Ah was neither guilty of an offence 
under s 306 of tho Indian Penal Coda inasmuch 
as ho did not take or entice her awav from her 
legal custody nor of an offence order a 372 of tho 
said Code iwj Emperor v Ron dander, 12 
All I. J 2C5, Empress of Indui t Sri Lai, I L R 
2 AU C9f, followed King Emperor v Jelha 
Sail oo, 6 Bom L R 785, referred to Lmperou 
t Ew« Au (1915) 1. L. R 37 All, 621 

— 8 370— Buying and selling as a dire. 


PENAL CODE (ACT XIV OF imh-eo*ti 

I. 373 — contd 

the purpose of prostitution Queen Empress v 
Shaikh Ah (1870), 5 Mail II C <73, referred 
to Eotekoh r Sbamsusdaiibaj 

I. L. R. 45 Bora. 529 

bs. 378, 380, 411— 

See Covyicrrov 3 Pat. L. 3. 354 

S. 379- 

See Aoba Tzhaxcj Act (II or 1910), 
a 124 L L. R. 38 AU. 40 

See Bengal Tetanoy Act, 1885, s 71 

1 Pat. L, 3. 230 
See Cnu-ixAL Procedure Code (Act V 
or ISOS), ss 307, 123 

1. L. It. 37 Bom. 178 
- Bernini s 


what amounts to Tho appellants in these cases 
•were convicted by Sessions Court of North Malabar 
under a 370, Penal Code, the acconl appellant 
having been found to have sold, and the first to 
have bought, a Pulavan named Vel/an as a slave 
The document recording the above transaction ran 
as lotions — * I execute to you and giro you this 
day this Jenna n deed giving you \ eland, ■ non 
Pulavan \cllan with his heirs The aura that I 
received from you in cash to day la t c n rupees 
For this sum of tch rupees vou should get work 
done for you by tho said Vellan and his offspring 
that may come into being as jour jenniam, and 
act as you please ' On a difference of opinion 
between Above Rahim and N apier Jj , as to 
whether fhs and transaction amounted to au 
offence under s 370, Indian Penal Code Held, by 
Ayu\o, J , that the transaction m question was 
a sale of V ellan and his offspring as mere chatties 
and that the appellants were guilty of an offenco 
Under s 370 1 tnal Code tmpre's of India v 
Ram. Avar, I 'L. T 2 4 R 723, and Jmi«n v Qj ecu. 
Emjress I L.R ,7 Had 277, referred to KoROTii 
Mamuad v Die King Emperor (1917) 

, I L. R. 41 Mad, S34 

— » 372— 

See s 306 . . 1 L R 37 All 821 

373 — Obtaining possession of a 

tumor girl for purposes of prostitution— Third party 
He'd not necessarily dispose of a minor girt To 
constitute an offence punishable under » 373 of the 
Indian Penal Code, lhCO, it is not neecfsarj that the 
possession of <1 c minor should be obtained from a 
thirl person. It is enough if it is established that 
the accused In fact obtained possession of the 
minor with intent that the minor shall be used for 


lay things at master « hddina when theft In order 
to convict a servant of theft under a 379, Indian 
Penal Code, for having cut away some bamboos at 
Che order of his master, it must he clearly shown 
that he (the servant) knew of the dishonest in ten 
lion of his master Hats BbttimaUs The Emperor, 
9C IT N. 974, followed RAnnAMADHABpARAKi 
p Tub Ai\o Eufbbob (1910) 15 C. W. N. 414 

2 Theft— Removal 

of goods from a person t custody — Larceny In order 
to constitute larceny there must bo an intention 
to tale entire dominion oi er the property i e , the 
taler must "intend to appropriate the property 
to his own ese, but there may be theft without an 
intention to deprive the owner of the property 
permanently Hen-e, where a person snatched 
away aome books from a boy as ho came out of 
school and told him that thov would be returned 
when he came to his bouse Hell that the offence 
of^heft had been committed R t Die*i««ow, 
R d. R 420 Prosonno Kumar Patra r 7, Joy 
Sant, / L R 22 Cole 660, and Queen Empress v 
Agha Muhammad Tmuf 1 L R 13 All. 88, 
referred to Eupebob v Nacbhe Am Nhak 
(1911) I. L. R 84 All 89 

3 Theft — Elements 

necessary to constitute offenc^— Removal of properly 
«i* assertion of bonl file chum of right To sustain 
ft conviction under s 379 it is necessary to prove 
dishonest intention to take property out of the 
possession of another person Consequently when 
property is removed in the assertion of a bond fide 
claim of right the removal does not constitute 
theft The claim of right must bo an honest one 
though it maj be unfounded in law or in faet If 
the claim is not made in good faith but ls « more 
oatoaxn its pretence Co aisCtta or to trap possession, 
* -- > — - j -* — e Ajifaw Am « 

R 44 Calc. 68 
0 C. W. N 1270 

4 — Tleft— Bombay 

Zand Reienue Code (Bombay Act 1 of 1879), t 158 
—Attachment of buffaloes for non payment of »»“ 
revenue — No actual suture of buffaloes— Removal 
of buffaloes by their earners — -Offence On default 
in the payment of land revenue bv accused No* - 
and 3, the Mamlajdar went to their houses, made a 
pauehnoma, declared that their buffaloes were at- 
tached, and forbade the aroused to remove tint 
Notwithstanding this, accused Nos 2 and 3 removed 
the boOsloe* At the instigation of accused J*o 1. 

For this act, accused Nos. 2 and 3 w«e convicted 
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PEHAL CODE {ACT XLV OF i860)— <oW 

i. 228— comi 

officer trying the case and that therefore h« did 
not expect a fair and impartial trial Held. that 
tfiero being no intention on the part o! the applicant 
to insult the Coort but merely to procure a transfer 
of his case, he was not guiitv o! an offence under 
g. 22S of the Indian Penal Code Qaeea-E mynts 
v AbiuUa Khan, WS. IF N US. followed 
Emperor e Morli Dans (1916) 

X- U E. S8 A3. 254 
is 235 and 243-Counfer/eit etnno- 

Father and tan, preen mphon <j» lo passetnoi * It 
11 not essential lor coins to be counterfeit that they 
should be exact resemblances of genuine com* It 
is sufficient that they are such as to cause decep 
Ivan end i&ny tra 'pvwd fax jpvutuo. Pfhece 
father and son were accused of bung in possession 
of moulds for the purpose of using the same for 
making counterfeit coins and of being in possession 
of such coins, and there was evidence to ihow that 
the fi*h«r looked after the family cultivation while 
the eon exclusively attended to the »hop, in the 
verandah of which the moulds and coins wore dis 
covered, and n was also shewn that the father was 
novar socn in possession of the moulds or of the 
counterfeit coins. Heli, that the ordinary pre 
sumption that the things in the house of a joint 
Hindu family were in tne poisesnon of, ot under 
the control of the managing member, had boon 
rebutted. Ausix SoviR r Krvo Emperor 

4 Pa*. ‘L J. 525 


-I. 243- -i 


Bet s 235 , . 4 Pa*. L. V- 525 

Fee Coottemsit Corf 

it L. B. 4i:cale. 477 

«. 266 —Possession of faint near ire— 

Intent — Aujailtol— Criminal Procedure diode, » <35 
—Pro ha. It being in evidence that in the village 
where accused earned on the business of a cloth 
seller the usual standard of measurement was 351 
inches, it was Mi, that a conviction under a 260 
of tho Indian Penal Codo in respoct of the posses- 
sion of such a measure of longth could not be tus 
tamed. Held, also, that the High Court will not 
as a rule entertain a reference by a S-ssions Judge 
having for its objoct tho reversal of an acquittal, 
when the Government has Tight of appeal, more 
particularly when tho matt*r is one, such as a 
question of correct weights and measures, in which 

* n»y be considered to ba paottUarly 

v. H*B»* Chard Jfmw.Rt 


interested. Eurxa 


0«7) . 


t L 1 


It. 268, 236—3 

Set Public Ktoikcb. 

I. L. K ’48 Calc. 515 


Fes s. 18S . L 1*58. -33 Mad. 802 

See Minnas Cut km (HI or 

1904). S. 3W I. L. B 43 MaS. 344 

“ , . *•. 280— Bath and negligent act. proof 

sm Aeyrc* oj— Contributory aeylijtM*, hotp far 
” “"•"f-'c'-oo— AndeKe, consider. 

“r®*, “* Court in. tension. Tho oc. 

Ta*?* , cf * Unnch w hmh was 
** ° p , the rlTt . 1 ' 10 ■ moonlight night. In the 
nvee »t deep water some country boats were 
moored banng no lighu In them The accused on 


PENAL CODE (ACT XLV OF I860)— cowd. 

*. 280 — ronii 

account of mist could not make out whether the 
boats were stationary or momng_ but he thought 
they were moving He gave whiatles but before 
he could stop the launch, it came Into collision 
with two of the boats with tho result that they 
tank almost immediately The accused then lent 
a jolly-boat to rcscuo the drowning passengers of 
the sunken boats. Held, that under tho circum- 
stances of the case tho accused was not gndty of 
the offence under t 2S9, Indian Penal Code, as his 
conduct was not rash or negligent within the mean- 
ing of that section. To support conviction under 
a 289. Indian renal Code, it must bo proved that 
the immediate cacao of the accident was rashness, 
or negligence on the part of tho navigator. In 
considering the question of degree, the question ot 
contributory negbgence has also to bo taken into 
account, not as a defenoo to the indictment, but 
for the purpose ol determining causation and fixing 
a measure of the liatublv of the navigator When 
the accused navigator did all ho could to eave the 
situation but could not avoid the collision, he 
would not bo guilty under s 283, Indian Penal 
Code. Tho High Court in revision went through 
the evidence to decide whither the rashness or 
negligence was proved Kamdik Ah figsAio 
Emperor (1911) . . 15 C. W. N. 835 

1 , 283— Oielrueiioit, eaueinj of—Whf- 

filer necessary to prom any particular individual 
obstructed. Where tho cvidenco showed that an 
obstruction placed on a road must necessarily 
prevent vohlcles from passing at all and foot pas- 
senger* from passing without inconvenience Heli. 
that it Is » necessary infercnco that persons wore 
obstructed and that it is not necessary to expressly 
prove that any spocifio individual was actually 
obstructed. Th' Queen v Khader tloiii *, I L. R 
4 Slal 2J5 not followed Q nen- Empress v 
reeroppa Chetti, I L R 20 Mad 43 1 commented 
on Re Vtmutnx (1913) t L. R. 38 Mad. 305 

— *s 283, 114— Obsimclioa v» puMie- 

wry — Tog shop on a street — Exhibition of togs in 
the shop window—Collahon of crowd of persons in 
street — Ohitruction Tha accused who KvL a toy 
shop in a public street, exhibited m the window of 
ths shop overlooking tho street certain clockwork 
toys during a Diwali festival The result of tho 
exhibition was that thousands of people collected 
on the real to witness tho toys - there were 
dangerous rush°s in consequence, people were 
knocked down and great obstruction and danger 
were caned to thou using tha road On these 
facts the accused were oon meted of offenocs punish- 
able under as. 281 and 1U of tho Indian Penal 
Code Held, upholding the conviction, that there 
were obstruction, danger and injury to the poraons 
using the pubUo way, which amounted to » public 
nuisance, and that the efficient cause of tha nuisance 
was tho a-t ot tho o-cussd. Ordinarily, every 
shop kfepsr h»» a right to exhibit his wares 'n any 
way be likes in this etaop, but ho must excruse the 
right so as not to cause aunoyanoe or musanos to 
the public Attorney General v Br.gion and Ho le 
Co-opcrahte Supply Aejociutwa. (1300J I CK 2 IS, 
followed. Empebob p Noor Mahomed (1911) 

I. L. R. 35 Bora. 383 

*, 290— 

Fee s- 269 . L L. E. 40 CaJo, 515 


t. ability of principal (or act of agent. The propria. 
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PENAL CODE (ACT XLV OF 1880}-<»nAf. 
s 2QZ—co”ld 

-tors and the manager of a mill were prosecuted 
■and connoted under r 290. Indian Penal Code, on 
a complaint that the working of the mill was a 
nuisance It appeared that the proprietors were 
not residcntaJn the locality and there was no alle 
gat ion of any abetment by them Held, that the 
general rule is that a principal is not criminally 
answerable for the acts of his agent Speaking 
generally the person liable where tbo user of pre 
mi^es gives rise to a nuisance is the occupier for 
the time being whoever he may be and the con 
notion of the proprietors was bad in law Bibruti 
P'icsas Biswas t Bocbay Ham ( 1918) 

22 C. W. N. 1062 


1. 292— 

See Obsceve P obligation 

I. L. B. 39 Calc. 377 
•• t. 295 — ‘‘ Dtfi.lt ” meaning of — Moo 

Ita-w pretence of, in. side a temple, whether defile 
raeni The presence of Moothans, a suV caste of 
Sndras, whose status is equal to, if not higher than, 
that of Naim, in such portions of a Hindu temple as 
are open to non Brahmans, is not a • defilement * 
within a. 29o, Incuan Penal Code KVTTICJUMX 
JIoothan r Kama PaTTaR (1918) 
x I. L. R. 41 Mad. 980 

— 1 296 — Disturbing a religions assembly 

■ — Religious procession on a highway — Carrying of 
"fags to a temple. Where certain Lodh&s, who, 
■with the sanction of the public authorities, had 
been carrying flags to a temple in procession 
through a public street, were attacked by persons 
who objected to the procession. Htld, that such 
attack constituted a disturbance of the perform 
ance of a religious ceremony punishable under 
e 29G of the Penal C<*3e ’Emperor r Misrr 
< mi ) • . . . L L. B. 34 AIL 78 


* ' M. 296, 39 — Public worship disturb 

ance of — ■ Voluntarily," meaning of It is not 
necessary for the purpo°e of s. 290, Indian Penal 
Code, that the accused should have an active in 
tention to disturb religious worship It is suffi 
Cient, if knowing they were - likely to disturb it by 
tbcir music they took the Tisk and did actually 
cause disturbance It la an offence under s 296, 
ndian Penal Code, to pass a'mosquo with music 
o as to distwb religious worship earned on during 
£*7 n ,°‘l fied therefor S 79, Penal Code, cannot 
an *?<* n case MuthialChetU v Bapan 
rrit'n ^ % Mod HO, followed. Sundaramv 

r ■ u'J en n%ri °™**awmyx The Queen, I L R 
JoUowe d. Public Prosecutor v 
Hansu oECTniAii (1910) L L. P.. 34 Had. 82 


-*. $97— 


See Grave Yard 

L L. R. 40 Calc. 54S 

arau+j m T — — — Trespass on a ienni 
vp bvr ' al ground-joint encncr. 
nose o! "V 0 ® 6 grove for the p'ir 

so ilur. dt, roaUng his share therein and in doing 
ct » Dd «Po>*d thc bone' 

rr.rs .x,,. . * i tcli iior.s of the buried persons. 

convicted of an offence 
*be renal Code, and mine the leas 
■bemuse he happened to be psrt owner of the grove 
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Queen-Empress v Subhan, I L. R 18 AU 395, 
referred to Emfebok v Ram Prasad (19H) 

I. L. R. 33 AIL 773 

8. 299— 

See s 304 . L L. R. 42 AO. 302 

- - 88. 299, 300 — Grievous hurt causing 

unconsciousness — Hanging an unconscious person 
believing him tab' dreed to screen an offence — Death 
in consequence, whether culpable homicide Where 
an accused struck his wife a blow .on her h*ad 
with a ploughshare which, though not shown to 
be a blow likely to cause death, did in fact render 
her unconscious and, believing her to be dead, in 
order to lay tho foundation of a false defence of 
suicide by hanging, the accused hanged her on a 
beam by a rope and thereby caused her death by 
strangulation. Held by the Full Bench, that the 
accused was not guilt v either of murder or culpable 
homicide not amounting to murder The Emperor 
v Dahl Sardar, IS C IT N 1279, followed 
Pa la vi Gogvdav t Emperor (1919) 

L L. R. 42 Mad. 547 

IS. 299, 301 — Murder — Intention to 

kill one person but death of another actually caused. 
Whcro a person intending to toil one person kills 
another person by m-stake, he is as mnch guilty of 
murder as if ho had killed the person whom he 
intended to kilL Public Prosecutor v Mushunooru 
Suryanarayana Mocrty, 13 Indian Cafes 833, and 
Agnes Gore s Cas *, 77 English Rep 853 referred to 
Emperor t Jzou(I916) L U R. 39 AIL 161 

8 . 300- 

• See s 299 1. I>- R. 42 Mad- 547 

8 . 300(3) — Causing death— Single 

blow by an iron-shod stick — Culpable homicide not 
amounting to murder The accused and tho de- 
ceased having quarrelled, the accused took an 
iron shod stick, and struck ono blow on the head 
of the deceased which caused his death. Tho 
accused having been convicted of murder, appealed 
to the High Cojrt Held, that the offence com 
jnitted by the accused was not murder but culpable 
homicide not amounting to murder because it was 
possible that the Mow lie struck exceeded m violence 
the injury ho had m view at the moment of sinking 
it Emperor c Sirdarkhav (1910) 

I L. R. 41 Bom. 27 

S3. 300 (1), 302— 

Se* Mcbdzr L L. R. 37 Calc. 315 

83. 300 .and 325 — 

Grievous hurl — 

Murder — Culpable homicide not amounting To 
murder — Fatal assault committed by three person* 

acting in concert 1 dispute having suddenly arisen 
concerning the cutting of a sugarcano crop three 
men armed with lathis attacked Olio of the men 
who was engaged in cutting the crop and beat him 
so severely that he died, his skull being broken In 
three places A nephew of the man attacked, 
having his loti i with him, attempted to rescue his 
uncle, and also received considerable injuries. 
Held, that the offence of which the assailants wefo 
guilty *as not the mere causing of grievous hurt, 
but culpable homicide, which, however, might in 
tbo circumstances, be considered as not amounting 
to murder by the Application of escep 4 of a. 309 <3 
tho Indian Penal Code Emperor v ChandanSmgh 
2 H 2 
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FOAL CODE (ACT SL7 OF lttOH*”** 

«. ZOO lad 825— eoxtl 

/ L. B 10 AO. 103. d*»ented from f‘ 
Emprror v llannman 1 L. R 3S All SSO. »■«. 
Eatprmr r Pam A ttM'. i L. F 35 AH m. 
referred to. Evmoi r Cnn (1918) 

L L. IL 40 AIL 8S6 
- — J larder— Gneme *«rt 

— fkratston i nl. nUo*—ln<idty atnatll tcith lath 1 * ox 

01 unarmed f* f aiM- Prtnmpho* Four person* 
armed with lot*-* attacked and •'Ver-ly beat » 
filth, who »» unarmed over a ducat* ahoot 
Irrigation. The person *t tacked died in Muse 
qtteneo of tbn besting and it wa* foun I that he 
had rnceintl wml arrrr* U«« on the ficad, 
the molt of which *u that the bon>n of the rkoll 
were broken Vo piece* and »l*o other injane* 
a boot the body, mft*t of the mjnne* haring prob 
*Uy been inflicted whilst the person attacked wa* 
00 the grounl . bat the evidence did not discloso 
which of the itulUnt. canted which of the injuries 
field that *11 four asasilant* were properly con 
ylcttsl of murder under the fourth clause of s. 300 
0* the Indian IVnal Code, and that the inference 
wa* not Justified that the common intention of 
the aanailanta war not more than the canning of 
trier oo» hart. V wetaom v hi’n n ( V»1 J> 

L L. B. 35 All. 329 

- ■ — — iiartfrr — Onerous h»»l 

—Han i>Kj a human body btlieeing the frreon to 
U deed and tAerefcy caaeisj death, i/ mi trier— lair* 
ha* lo Ltt. The accuwd *t»anll»d hi* wife anil 
Ifare her kick* How* and dap*. The kicka were 
*'r*n l*!ow the navtL The woman fell down and 
became unrooarli.ua In order to create afcoppear 
ance that the woman ha] committed luwide, the 
accuanl took ap the unconacioua body of hi* wife 
thinking it to be a dead bod} and hung it by a 
K pr The po-t merlin raammation thowe.1 that 
d-alli wa* due to hanging //rid. that the accused 
cvnll pot hare Inlmdni to kill hi* wife if he 
tbosigbl flat *he wa* already dead ini he could 
tun be convicted of murdir The ofleneo that the 
aecu*»d committed wa» an offence under *. 315 
of the 1‘mai to.fr for baying given her kicks. 
Lfru * *nd ala pa N fore *be fcU down. I wrtnon r 
Dan Sfaoaa flilll) 18 C. W. IT. 1278 


OlI» 

-A. 303 — 


I L B. 37 AIL 161 


Sm a 37 L l. B. S3 AU. 606 and MO 
Sm a. SQl . 20 C. W. K W 

f«« llraptn . I. L. B. 37 Calc. 315 

hl~h.fl XUA. 4tt 

fnaiul fnedm 
CW* (Art t */ «SJJ, aa n S.’S— Accused 
eXtrgtd m# #i*«d«r — Italy of ftraiiif Jtij a at la 
*T*a»fity ft* fua ie/enrn — J ,-tnol on Ul MM 
rkary. The aettusd who waa nndrlcsdrd in the 
tfeawcaia Ccurt waa convicted under a. 302 Indian 
I'm*] Code Tha ra*a came up to the Ihgh <e«rt 
for cc*Br»»lkm eg tha mbn« eg death under 
a 31 1. 1 Mm Inal hicidqn Cute, and also no arical 
iltU that aaawaad Wimi thuxnl with murder 
•V*U *° »«A-»«~ted Tk. rwpectire dutlea 
U Ike Jndf. and the lur aa to th. dcf«u^ of Wch 
***** fat**** t<«« «> Th. 11 ,1, (Va.rt held 
that c« lU oruleoea aa It it.e-J ,h. w.iaer. of 
rcaM not U MnBrmed ^.4 


FETAL CODE (ACT 3XV OF 18?0)-ccm/d 
--- t 302 — roe if 

a. 370. A. (!.>. a rn-tnil o! the accnned on tU« 
same charge after arrangement being made for 
hi* drfence Ktro EaftEOR r JIodAlt Ail 
8a*iSH{I9t5) 19 C. W. IT. 658 

— - Jfardcr— Fotaoniay fy 

arse* k — Intention — Knovledyt A pereon who »d* 
mrmater* a well known poison like arsenic to another 
most bo taken to know that hit act u so imminently 
dangerous that it must in all probability cause 
death or auch bodily injury a* is likely to cause 
death and If death ensur he S* guilty of murder, 
notwithstanding that his intention may not havo 
been to cause death. 9""* F»?"»c y T»!'ho. 

1 L R SO All 113. King Emporor y phawana 
Dm 11.11 30 AU , 60S. and King Emperor T. 
Cahill, / l R 31 All US, referred to ExrrKOR 
r Cun Sua*i*« (1918) LL 8 40 AU 360 

a. 304— 

See a 37 1. L. B. 35 AIL 506 And 660 
See a. 59 25 C. W. K. 614 

fire Tsu»\«« 

LLR U Calc 682 

— — ■ - Offering a chili to 

eroctAilet is the *uper«li/m»« belief of ultimate gmxt 
lo lie thill The accused who wero husband and . 
wife had lost aereral cbiUren and they offered 
their nest bom lo the crocodile* to a jairtieular 
lank m the belief that the child a life would bo 
ultimately aased but ft was deeonred tho 
parents were ronvictcl under this section Kim>> 
hwriBOR t Bn hat llrrsnt avo asormu 

25 C. W. If 678 
l*. 304, 325 and 299-Offwf f« *omi 

tide— Crimm hurl— Injury caused by a lathi 
renltmg m death from gangrene It struck <1 three 
blow* wiiti a Ulhi Ono blow fractured the lones 
of the left forearm, another fractured a bone in 
the right hand wlule the third fr*etare<l both. 

I. ones of the left leg In the ease of tho third 
Injury gangrene supervened and O died fn con 
sequence Held that It waa guilty ol either culp- 
able bomkil# not amounting to murder under 
• 301 of the Indian Penal Code or causing ol 
gnerms hurl nnder t- 323 ol the Code KursitoR 
e Parc* Mton . L L. R. 42 AIL 302 

i »». 304 and 323 —Aerated chollmeS 

tender t 301 eonnetot under , 333—uhrlher 
proceed.*!)* obet* on nrcouat of dratk of prison 
oeea.R.i-rrobate and Admmielralio* Act, F 
of mi, a i5 The 2 petitioners and 2 other 
petsonawere challaned by the police under a. 30t. 


Penal Code for eausiog the death of 
The trial Court tonticwd tho 2 tatter under 
a 3*11 and the 2 petitioners under a. 325- 
They appealed lo the Sessions Judge, who 
altered th* eonyuninu. n». *31 a. nenoMA. •<*. \ 
under a. 323 The two petitioner* then filed 
a mfalon in the Ifigh Court and urged safer 
af a that a* the Appellate Court had held that 
only an cflenee under a 323 had teen committed, 
ami aa tb« prraon injured bad died, the pro 
eeed oga abated and the accused should hare 
been acquitted The Single Judge, who heard 
l he r»*«ion. rtf erred this point for consideration 
I* a IhtUIra Boneh The hurt, forth* causing 
of which th* petition* r* wm convicted, did not 
e*a*e the death of J. S 11, U. by the tor lion 
Leoth, that criminal proceeding* one* legally 
I intituled, whether upon a complaint or 
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PENAL CODE (ACT XLV OF I860}— eontd 

ss. 304 and 323— eontd 

otherwise, do not terminate or abate merely by 
reason of tho death of the complainant or tho 
person injured S 80 of the I’robate and 
Administration Act has no application to a 
criminal prosecution and there is nothing in the 
Criminal Procedure Code in support of tho pro 
position that tho death of the person injured or 
•of the complainant of itself canses the proceed- 
inga to debate It is a mistake to speak of an 
offence as a purely personal one. Fmperor v. 
Sultan Singh (I. L It 31 All. 606) and Krishna 
Behan Sen y, Corporation of Calcutta (I L R.) 
31 Cal 993 (PB) referred to, also Halsbury’s 
I-aws of England, Volume IX, page 232. Hazaba 
Singh t. Cnovrv I. L. B. 2 Lah. 27 

* SS. 304, 325 — Assault Committed by 

three persons armed in th lathis — Intention — Culpable 
homicide- — Grievous hurt Three persons attacked 
a fourth nth Inti is and death ensued through a 
■fracture of the skull of the person so attacked 
There wa«, however, no evidence to show that the 
common intention of tho as ailants was to causa 
death, or which of them actually struck the blow 
which fractured tho skull of th- deceased Hell, 
that the offence of which tho assailants were guilt} 
was that of causing grievous hurt and not that of 
culpable homicide not amounting to murder 
Emperor v Lfola Sirgh, I I B SO All 2SS, 
■followed Emperor v Cimndvm Sison (1917) 

L L R. 40 All 103 

—8 304A— 

- See Gtosisci de urn by rash or negli 
oesx ACT L L R. 39 Calc 855 


~ ■ — 1 - Criminal negligence — 

Cnrdessncss of compounder in dealing n t lit poisonous 
An unqualified person who was m charge 
ol a dispensary attached to a mill at Agra had to 
make up a quantity of quin in* mixture for cases 
ui fever He went to a cupboard where non 
poisonous medicines were supposed to be kept 
and took therefrom a bottle with an outside wrap 
per marked “ poison ” Tins wrapper ho tore off 
and threw away The bottle itself was labelled 
nm j hydrochloride ” but without regard 
«Yi a . apparently because there was a resem 
* i Ct 5 Ten . 'h” bottle and another in which 
™ V' . . was bop*, be made up the 

ssr.. , ”s ,h of .“"’ k ««i" « a ii uV, 

w.,, t<?au lt was thnt seven patients died. 

S? convicted 

e TiJ * ot tho lQ dian penal Code Emperor 
r Dz Souza . . I L. R. 42 All 272 

it.it *• 308— Alelme-t of suicide— Sat i 
actively a S9!S t.ng a Hindu widow 
m. nt Y' 1 ' a (° ^‘‘ty of the offence of abet- 

Penal rnd 1 « Cld ^ M dehn0 ‘ 1 m 8 306 ° f tho Indian 
•renal Code Emperor Ru, Dayal (1913) 

I. L. R. 36 AIL 28 

chin L™ „ Exposure or abandonment of a 

«%h 7a$d72 (are *f — Person entrusted 
AccusodY, lie care of it 

child gave it tn w S K ‘ ycn birth to an illegitimate * 
view fTS.i'J? hc f *' at ' r - accused No 2; with a 

accordingly ^ed* it 1 bT^ tl £n A0Cn r d N ° 2 

abandoned it in a seconded train and 

‘be»o fact*. °“ 

offence under s 317 of the In.l.an p ,“ n 

Ko - > k «™2 .brtlrfThl » 


PENAL CODE (ACT XLV OF 1830)— *>»/<£ 

B. 317 — eontd 

under ss 317 and 109 of the Code. The Sessions 
Judge acquitted them both, the accused No 2 on 
the ground that she had not the care of the child, 
and accused No 1 on tho ground that as no pttn. 
cipal offence had been committed sho would not 
be guilty of abetment Tho Government having 
appealed Held, reversing tho order of acquittal 
that both the accused had committed the offences 
with which thej lmd been charged Ejipefor v 
Critps (1910) . . I. L. R. 41 Bom. 152 

s. 323— 

See s 71 . I. L. R. 39 All. 623 

See « 304 . I, L. R. 2 Lab. 27 
See ». 332 . I. L. R, 37 AIL 353 
See Bailiff . I. L. R. 42 Calc. 313 
See Appellate Court 

I. L. R. 38 Calc. 293 

See Criminal Procedure Code, 1893. 

8 423 . . 3 Pat L. J. 595 

Death of person injured 


— — utain oj person taj 

— tbalemenl of pro eedings— Probate and A dim 

tmhoi -id ( I of 1SS1), s SO A criminal prosecu- 
tion under s 323 of the Indian Penal Code does not 
abate by reason of the death of the person injured. 
Tho words * to prosecuto . any proceed- 
“8 8 SO ot the Probate and Administration 

Act do not refer to criminal prosecutions but to 
civilaetions oid\ Rama Kandy Emperor {1917), 
c >1008 {Punjab) and Labhu v Emperor 
(79/9), 5- t C., 707 {Punjab), dissented from 
N!££ n “ D l8RAuiM Sahib v Skaiz Dayood 
< l£U ) • • . L L. R. 44 Mad 417 


" _ ~ “ — T~— The petitioner, a 

Bailiff of the Small Cause Court, Calcutta, was 
entrusted with the execution of a wnt of posses 
eion which required and authorised him to give 
possession to the decreo holder of certain premises 
in the occupation of the judgment debtor On 
the complaint of the judgment debtors wife the 
petitioner was placed on his trial on the allega- 
tion that ho caught hold of her hy tho hand, 
forcibly dragged her out of the house and pushed 
her and when, in consequence of the push, she 
fell, the petitioner kicked her. Sometime after 
the occurrence tho complainant sent through hoc 
husband a letter of complaint to the tbana and 
subsequently a complaint mado either bv the 
6r kor husband was lodged against 
the petitioner at the thana The Magistrate in 
connoting the petitioner under s 323, Indian Penal 
Code, found that in pulling or dragging the com- 
plainant out of the house, ho pushed or jerked her 
irom him jn such a manner as to cause her to fall 
and to receive the injuries found on her elbows 
and knee He further found that the petition" 
did not deliberately kick the complainant, but 

writ In question)— That under ap fiv> C<i ^! e t0 th ® 
of either law m thTexccutren Yf . P^sions 

ttl rem° f JT^ ^ 
by the decree and SSSTtS?* 
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PENAL CODE (ACT XLV OF ISM)— wtf 

• *. 323 —contL 

I ha Magistrate's own finding the petitioner should 
not have been convicted. That » to »»y t®** * 
thing may po«siMy hare happened is not to ®nd 
that it d'd happen, and there wss no Ending by 
the Magistrate that alter the complainant bad 
fallen the petitioner touched or poshed her with 
his foot That the Magistrate should not hare 
relied on the letter sent by the complainant to 
the thana previous to the lodging ol the com- 
plaint. That tho witnesses haring beer* die 
fcelieted with regard to the grarer charges brought 
against tho petitioner could not be safely believ 
ed with regard to the small rosiduatn of what tho 
Magistrate conceived to be truth II MeeJOiIu 

* bstjraiKi Dim. . 19 C. W. N« 2T3 

■ • — it 32}, 332— OimiaoIFrueedore Code> 

• lU—F»t > Iw serrosl la Me execution of kit duty 
at each — Pot.ro constable assaulted irk ill! attempting 
to snforte on order trkieJi m fad had become obsolete. 
A police constahlo was assaulted whilst endeavoar 
fug to enforce an order passed by the District 
Magistrate as to the carrying o! DM is by PragwaLi 
which order, if originally Useful, had m any case 
become obsolete Hell, that in the circamstancca 
the persona who assaulted tbn constable could not 
bo convicted under a 332 ol tho Indian Penal Code, 
but they were liable to conviction under t 323 
Qwein.bnprnm t Dahp I L It. IS Alt 249. 
referred to, Furruou c Midho (1917) 

1, L. It. 40 AlL 28 

S. 331- 

Are Common Osrzcr 2 Pat. L. f. 5U 


>. 325- 


Ste t III . . 18 C W. 

Ace s 300 I. E. R. 35 AIL 329 

I. L. R 40 AIL 830 
18 C. W. If. 1279 
Am « 311 E L. R. 42 Alb 302 
See Ch uniat. rsoctntro* CoDr. s 106 
L t. R. 33 AlL 48 
Set Itjorcco E L. R. 41 Calc. 43 
Ret Szvtxvcx . 3 PaL E. J • 841 


Em ». 1H .4 PaL E. J. 233 
Are s Ml . . 17 C. W. K. 1132 

See Co who's Object 2 Pal. E. J- 841 
Btt Csiutaat, Paocintnir Cod* (Act V 
or ISOs), a. 307. 

L E. R. 37 KaE 230 
See Cnrmsiz. Taurus 

L L. R. 41 Calc. C62 
Set Phitjt* nirzsct- 3 Pat E. J. 853 
4 Pit L. J. 2S3 


Bee Cbiwivil Paocfnrx* Cou*. at. 109> 
123,307 . L E. R. 34 Bom. 328 

• 332— 

®»* * 323 . 1. E. R. 40 AIL 23 

Su Csimijal I**oczDt*E Coo*, a. 64 

L L. R. 40 Sfad. 1028 
Bee lUourasTt, J cats dictio* or 

E L. It 39 Clio. 377 


PENAL CODE (ACT XLV OF 1660)— <e*ld 

■ ■ as. 332, 323— PsbUe tenant sit Ihe ere- 

cation of hi » duly at such — Home search by Ercue 
Inspector inlAoul a t carranl — Attaill on Intpeclor, 
An Excise Inspector in searching the house of m 
person, under the suspicion that he would find 
cocaine there, committed many irregularities. He 
had no warrant authorising him to make the search,, 
he had brought only one search witness and ho 
directed a constable to scale the outer wall of tho 
honae. The accused assaulted and beat him 
Held, that the Inspector and the constables were 
not acting m the discharge of their duties M public 
servants and the accused were not guiltv of an 
offence under s 332 of the Indian Penal Code, bat 
were guilty of an offence punishable under a. 323 
of (he said Code Qieen-Emprettn Dahp, I. L R 
18 Alt 248, toMowed. Taiwraon -e hlsiwsas. 
Austin (1915) . . I. L. R. 37 AIL 353 

■ - — - as. 332 and 503 — 

See Cantiiit. PsoczntirE Code, s 103 
E L. R. 42 AIL C? 




danger mg human lift or the safety of othen — Temple 
retorted to by pilgrims on fesUte occasion*— D ilj of 
person m charge to ensure safety of pilgri ms nitending 
by license and mei'a/wa The petitioner was the 
lessee of a certain templo from loioe of the s'irbaiti 
and was the genet al manager ol all ol them It 
appeared that on a certain aay in the year pilgrims 
and other* In large numbors visited this temple 
Clooo by the goto, leading from an outer courtyard 
into the inner temple, them was a we'l which was 
surrounded by a masonry platform to 2 feet 
high and the ring or parapet of the well stool again 
about I foot above the platform Early at night 
on tho day of the congregation of p Ignnvi, an 
accident having occurred, the petitioner at tho 
instance of the Police Officer in charge hvl o light 
placed on or Ilear tho ono-foot parapet, but at a 
later hour the petitioner, had tho light removed 
and thereafter between l and 1 m, while the 
peoplo were again entering into the inner temple, 
a boy who had no previous knowlodge ' ' 
and in the darkness could not sco it I 

Held, that the facts constituted an offc .. 

the meaning of t 330 of the Penal Code That 
on tho occasion of the festival In question, tho 
templo becomes a place of rublio resort, end ft was 
the bounden duty of (hope* uncr as the person In 
charge to take all reasot j.o precautions necessary 
to east! re tho safety of those crowding thither by 
his license sod invitation Naming Cuahav 
SU nirmi t Kiva.Eur*ao*.(1314) 

18 C. W. N. 1178 


it.' 




negligent ad endanger! ng An man li/s or yereonal 
tafely of others— Licensed taxi-cab dnete ashed to 
wear tpcchrlu ol Oit finis of demag— Driver vstsa 
no spectacles at fA« fine of drinng—Ltabihti/ The 
aceusod was, at the time ho took out a Iiecnao to 
drive taxi cabs, asked to use spectacles at the tim# 
of driving owing to his de/octive ejeeight Still, he 
wax one night driving his taxi-cab Without wearing 
spectacles, when his ear colli fed with another car . 
b"* j* appeared that he was not liable for the 
accident He was tned for an offence tmai*hab!o~ 
under a 330 ol the Indian Penal Code, lor doing 
an act so rashly or negligently as to endanger 
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PENAL CODE (ACT XLY OF 18S0)-«*/<f 
s. 338— eonld. 

burr, an life or the personal safety of others The 
medical evidence adduced at the trial showed that 
the defect m the eyesight of the accused was not 
▼ery much, and that it would not appreciably in- 
terfere with his efficiency as a driver The Magis- 
trate having convicted him of the offence charged, 
the accused applied to the High Court Held, 
setting aside the conviction and sentence, that it 
was not made out that the accused if bo drove his 
car without wearing spectacles would bo acting so 
rashly or negligently as to endanger human life or 
the personal safety of others .Emperor t. Aba* 
UntzA (1918) . . L L. R. 42 Eom. 396 


— 83. 337, 338 — Hurt canted by rashnets 

or negligence — Ualtm ^Performu "cc of eye operation 
tcitfi ordinary tensors — Xeghet of ordinary precau- 
tion* — Partial lost of eye-eight. The accused, a 
Hakim, performed an operation with an ordinary 
pair of scissors, on the outer side of the upper lid 
of the complainant's right eye Tho operation was 
needless and performed m a primitive way, tho 
most ordinary precautions being entirely neglected. 
Tho wound wan sutured with an ordinary thread 
The result was that tho complainant s eye sight 
permanently damaged to a certain extent 
Tno accused was on tkeso facta convicted of an 
offence punishable' under a. 333 of the Indian 
Penal Code Ho having applied to the High 
Coort Held, that the accused hod acted rashly 
and negligently so as to endanger human life or 
the personal safety of others Held, also, that tho 
act of tho accused amounted to an offence punish- 
able under • 337 of tho Indian renal (hide, sinco 
there was no permanent privation of tho sight of 
either eye In consequence of the operation. Where 
a Ilakim gives out that ho is ft skilled operator 
and charges considerable fees, the publio aro 
tho ordinary precautions which surgi- 
cal knowledge regards as imperative To neglect 
euch precautions entirely is negligence such r« is 
contemplated by the criminal law Emperor t 
Gulam Htdeb Punjabi (1915) 

I. L. R. 39 Bom. 523 
", *• 339 — Wrongful restraint, i chat nects- 

•nry to constitute The accused placed s lock on 
- ***** of complainant’s house intending to 

prevent and thereby preventing his ingress. HdJ. 
i .til ...? aeac ,° “ restraint was wUb- 

v * h - tho ftrcu » ed were not physically 
tlu> obstruction There is 
mhiImR k’niahial Procedure Code, which 

ff* u “** the physical presence of the obstructor at 
mill prevention. Audit oak a oar e 
Emkbor (1910) . . l. l. JL 34 Mad. 547 

j~ "» . ** ®41 — Restraint » pon a drunken and 

dtncnlerly perton-Common Laxo of England— 

illfZ :'''* lK J' a \ A citizen has the 

r*^ A f *A nnd ' r tte Common Law any rcraon 
i, — m r? 0 * t^Bonsblo ftpprelicnsioa that 

’he piW Timothy v. 

L L. R. 44 Mad. 013 

JTTi*** -t09 — It Tongfut restraint— 

Si” 1 »—■» 

™r£s^vr“’ y ^S-Tstts: 


PENAL CODE (ACT XLV OF I860 )-cov/d 

1 as. 341, 109— fontd 

and 109 of the Indian Penal Code) On applies- 
tion fo the High Court under criminal rensional 
jnrsidiction. Held, that the accused was nghtly 
convicted inasmuch aa the tenant holding over 
had, m India, a position recognised by the law 
and had a right to retain possession of the pro- 
mises he occupied even against tho landlord 
himself until dispossessed in. duo course of law. 
Emperor v Haji Golam Mahomed (1918) 

i. L. R. 43 Bom. 531 

s. 342— 

See s. 107 . .5 Pat. L. 3. 129 

See Rioting . I. L. R. 43 Calc. 78 
See Wrox or cl Confinement 

t L. R 47 Calc. 818 
s. 343 — Wrongful confinement — Deten- 
tion of prostitutes in brothel Accused No 1, who 
had a woman in his keeping at Kolhapur, brought 
her from Kolhapur to Bombay where ho kept her 
In the brothel of accused No 2 There she led tho 
life of a prostitute, her movements were watched, 
and a guard was kept at the entranco of tho house. 
She was occasionally allowed to go out of the house 
under surveillance It appeared that accused No l 
had on previous occasions supplied women to 
accused No 2 Held, that on these facta accused 
Nos 1 sad 2 were both guilty of tho offenco of 
wrongfully confining the woman Emperor t 
Bax dc Ebrauim (1917) I. L. R. 42 Bom. 181 

5. 353— 

Set s 99 . 18 C. W. N. 543 

See 8 183 1 Pat. L. 3. 550 

See Bengal Server Act, 1873 

2 Pah L. 1. 18 
See Criminal Procedure Code— 

s 54 (/) . . I. L. R. 36 All 6 

a 73 . .2 Pat. L. J, 487 

See Riotivo . I. L. R. 41 Calc. 838 
See Search by Police OrncERs 

I. L. R. 41 Calc. 261 
See Warrant or Arrest 

3 Pat, L. J. 403 

one act constituting two offences — 

Set General Clauses Act, 1897, s 20 

1 Pat. L. 3. 373 

a. 360— 

See s. 300 . I. L. R. 42 Bom. 391 

See Criminal Procrdube Code (Act V 

or 1893), as 423, 439 

L L. K. 37 Mad. 119 

t. 361 — “ Lavfvl guardian "—Jlinds 

laic — ,\ ear tit major male rrfatiee not rett«*trily the 
lawful gv.arJuxK of a female minor The only 
persona having an »b*o’uto right to the custody of 
a Hindu minor aro the father and tho mother of 
the minor No such right etM« in the person 
who happens to be the nearest major male relative 
ol the miner, and aoch a TtblMlp wool! not 
In law be • defence to ft ebarj.* of kidnapping ft 
»*nor from the custody of ft J* fstfo guardian. 
Enricos r. 6ital Prasad . 

L L. 2. 42 AIL 143 
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.. . _ „(J1, 360, 109— Kidnapping from 

lawful gucrdia rub ip—Complel ton of offence —Con- 
tinuous offence— dbetmeit The offonco o! ktd- 
napping u completed the moment a girl under 
sixteen years of age U taken out of the custody 
of her lawful guardian and ia not an offence con- 
tinuing as long as the minor is kept out Of such 
guardianship There csQ he no abetment of the 
offence by condnct which commences only after 
the minor has onco been completely taken out of 
the keeping of the guardian and tho guardian’s 
keeping of the minor is completely at an end 
Ptgiao v Samvn AeuniJow, I L K 1 Mod 173, 
Queen Empress v Bam Pei, l L It 18 All 350. 
Queen Empress v Ram Sitndar , / L It 19 AU 
109, Chikjtty t Emperor, 1 L B SS tlai IS t, 
Kernai Chattora) Y Queen Empress, 1 L II 27, 
Cak 1011, Chanda y Queen Empress (1901), 
Ptinj Itec Cr J 19, referred to Eupfror e. 
Ardor Rasjiay (1910) I. L R. 38 AIL 664 
■ ■■ ■ ■ 15 361 , 366 and 368— tbduction and 

hdnappxng—' Lawful guardian — ‘ Luirfullg en 
truetei" — Evidence, duty of (Vole* to p roil ice He 
belt available — Charge, necessity for precision »a — 
Guardianship, proof o/-— Co udrsction of Statute, 

In a 361 of tho Indian Penal Code the word 
" lawful” does not neeossunlv mean that the 
person who entrusts a minor to the caro or custody 
of another must »<an l «v tho powtnm of a person 
having a legal duty or obligation to the minor It 
is a aifflcicnt compliance with the section and its 
Exploration >1 the entrusting of the ramor to tho 
cure or custody ol anothe- w effected without 
Illegality or the commission of an> unlawful act 
by a person legally competent to do so tn 
trusted nieane tho giving, handing over or 
confiding of something by one person to another 
It invokes the idea ol ncfiit power and motive by 
tho person reposing the confidence towards the 
person in whom the eontidcnco is reposed For an 
entrusting, within the meaning of tho Etphuahon 
to > 301, there mUBt bo necessarily three persons 
«'* . (1) the person imposing the confidence or 
trust, (2) the person in whom thetrust Is imposed, 
and (3) tho person constituting the sibjeet matter 
of the trast The Explanation contemplates a 
declaration of trust by a person competent to make 
such a declaration, conveying, handing over and 
confiding a minor to the care and custody ol 
another in whom a confidence and trust is imposed. 
It is noccssary for tho person accepting the trust 
to do so either by express assent, or by necessary 
Implication arising from tacit acquiescence in tho 
performance of the trust Neither the declaration 
of trust nor lU acceptance need bo necessarily in 
writing , It ia sufficient if the declaration is verbally 
made and given, or if it arses from a courao of 
conduct consisbrat only with the existence of such 
antecedent declaration, and accepted verbally or 
by necessary implication arising from the conduct 
of ths person so entrusted with the duty Imposed 
In a Criminal trial the onus ia upon the Crown to 
prove by the beat endenco procurable tho guilt of 
tho accused Where, therefore. It was alleged that 
a girl had teen abducted from tho guardianship of 
* certain person, and that person was not calls! 
to prove the guardianship, held, that the Crown 
b»d not tendered tho beat available evidence of 
the guardianship Courts of Law ought not lightly 
to infer that, a person is a lawiql guardian lor one 
purpose only, anf not for all purposes, if the oblige, 
tlon of guardianship ia once established, whether 


PENAL CODE {ACT XLV OF 1850>-coniJ 

IS. 361, 336 and 80S— eo»M 

expressly or by Inference The mere relationship 
per ee of master anil servant does not constitute a 
master tho lawful guardian of a minor eervaat 
within the meaning of s 3(11. nor can each muster, 
in the absence of proper proof, bo deemed a person 
lawfully entrusted with the cqre and custody of 
auch minor It is the duty ol a Sessions Court, in 
framing chsrgcs, to see that they aronreoiso m 
their scope and particular in their details Held, 
therefore, that in a c»so under s 360 of tho Indian 
Penal Code tho charge should state tho timo at, 
anil date on, which the alleged kidnapping or abdno- 
tion took pi -icc The words of a statute must be 
construed in their ordinary grammatical snd natural 
sense, and not in a forced and artificial sense, 
unless such conclusion would gno rise to an obnois 
absurdity which could ‘never have been contem- 
plated Acoirtof justice Is not permitted to xclax 
tho construction of o statute lu a manner at vari- 
ance with its express provisions and which, might 
operate unfairly to the prejudice of an accused 
Jicreon h,o court m tlioadniinutration of criminal 
justice, ought to dispense with the statutory to- 
q urementi of the law as to tho proof nceecssary to 
catablnh a fact Mush nur KrssiR c The Kfvo- 
Eufebob . 4 Fat. L. 3. 74 


- *. 363- 


Sce CanciXAL PaocEDtiBg Cicif s J83. 

I. L. R. 41 Calc 453 
See Hidyvmiso L L. R. 40 Calc. 714 
■ Kidnapping from 

lawful g lard anehin— Minority of ilohomt Ian, 
when to c east for the pit pore of » 361—31 ifonlj 
icl (I X of ISIS). • 8 According to Mshomcdan 
Law the o-ctirrrnco of puberty determines minority 
and the' mother s right to custody, but for the 
pirpore of • 363 of the Fertsl Code, regard nut 
bo had only to tho definition of minority in » 3, 
ol the Majority Act (IX of 16751 fa the matter 


Sec ABDrcriov 1, L. R. 45 Calc. 641 

Kidnapping — Tahn J 

o il of cuslolj tThore two girls under theagoof 16 
years ran away from their houses and re maul od 
for nearly one or two dal »m the house of a woman, 
who belonged to tho c»«t of Jsaike in humauo and 
no report was made to the jradhan or tho jwifirnri 
Held, that the woman in whoso house the girls 
staved was properly convicted of an offonce under 
a 3Gt> of tho Penal Code Queen v Oundur Singh, 
IT R Cr C, dissented from FuresoRv Jssict-t 
(1912) . . . L L. R. 84 All 340 

— SS 360, 360, BO— Kidnapping a girl 

o»t of British India lo reduce her to illicit i»!ereoir«e 
— Content of the girl aged fifteen peart The accused 
M loappcd a girl fifteen years of age Out of British 
India, with her consent* In order that she might be 
seduced to illicit intercourse Ho was convicted of 
an offence under a 366 of the Indian Penal Code 
On appeal llell, reversing the conviction, that 
the Accused had committed no offence under e 366 
of the Indian Penal Code, inasmuch as the girl who 
' — twelve years of Bge was kidnapped with 
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PENAL CODE (ACT XLV OF 18fl0)-«w« 

* — ■ ■■ 11 ES. 366, 368 — Kidnapping — Lawful 

guardianship A Jat girl under (he age of 16 years 
was sent bv her father to carry food to the bullocks. 
She never returned home Shortly afterwards she 
was found in a village not far from her homo in the 
company of two men of tho same casto She was 
then dressed m boy’s clothes and had her hair cut 
short The two men oSered no explanation as to 
how the girl came to be with them or why she was 
disguised Held, that both tho men in whose 
custody the girl was found were properly connoted 
under s 366 of tho Indian Penal Code Emperor 
v. Jetha Aathoo, 6 Bom L. li 7SS, followed 
Eotehob * Habkesh (1918) 

I. L. R. 40 All. 507 


— — 33 368, 372 — Kidnapping — Buying or 

telling minor girls /or the purpose of prostitution 
A low caste girl left her lawful guardian of her 
own freo will and subsequently met the accused 
Ewaz Ah and lived with him for some time Later 
1 e made her over to certain persona who, repre 
sentmg that she was a member of a higher ca3te, 
induced a member of such higher caste to take 
her in marriage and to pay money for her in full 
belief that such representation was true He'd, 
that Ewaz All was neither guilty of an offence 
” n i r i Indian Penal Code inasmuch 

as lie did not take or entico her awav from her 
legal custody nor of an offenco under s 372 of the 
*?'“ , C °dc King Emperor v Bam Chander, 12 
a ,,, *' ?^> Empress of India v Sri Lai, I L R 
, followed Etna Emperor v Jetha 

halloo, 6 Bom L R 785 referred to Emperor 
r Ewaz Am (1913) I L R. 37 AD 624 

“T~ t 370— Buying andteUmg as a slate, 

tract amounts io Tho appellants in these cases 
wero convicted by Sessions Court of Korth Malabar 
under s 370, Penal Code, the second appellant 
having been found to have sold, and the first to 
have bought a Pulavan named \ ellan as a slave 
The document recording the abovo transaction ran 
u '°!r vs — ‘ 1 execute to you and give vou this 
daj this jenniam deed giving you \elandia son 
liilajan \ el! an with his heirs The sum that I 
ccemd from vou in cash to-day is ten rupees 
. , 8 Bum of ten rupees, vou shoul l get work 

1 1°T i° r V °'' b ? ,ho 61 'd ^ ellan and h.s offspring 
art C0,, i C lnto beln £ aa jour jenmam, and 
T fdease ' o n a difference of opinion 
wWW ,«■»<»' and Xapiep, Jj , as to 

Ra i d tran8act ’°n amounted to an 
AvTA ’ , "? 370 ’ Indian Penal Code 1/eld, by 
‘ho transaction in question was 
and flint ,v Sn Bn , < f hla offspring as mere chatties 
Mdcr * ITo a l ,pf ll ? n * a r ci ° **** of «n offenco 

Rom /V n na i C , ule £m P™ °f Indta v 

\r , r, ^ !a<f 21 referred to Korotii 

JIamuad p The Kino Emperor (1917) 

I L P.. 41 Mad 334 

a 372— 

Ses s 3f« . . I L. R 37 AU 621 

nurir rt„l 373 — Obtaining possession of a 

n^Z JZl‘. U, >?' e ?° l P™M't*on-Thrd i larty 

vonstitutrin rf, ** We °l a m ' Por G" 1 To 
Indian I^nalcSri8Go n ^ abl0 Undcts 373 of tbe 

ensr ’i; 


PENAL CODE (ACT XLV OF I860 )— coM 

s 373— contd. 

the purpose of prostitution Queen Empress v 
Shaikh Ah {1870), 5 Mad II C 173, referred 
to Eoteeok v Shasisutdarbai 

I. L. R. 45 Bom 529 

ES. 378, 380, 411— 

See Conviction 3 Pat. L. J. 354 

s. 379- 

See Abba Tenancy Act (II or 1910), 
s 124 . I. L. R. 38 All. 40 

See Bengal Tenancy Act, 1885, 8 71 

1 Pat. L. J. 230 
See Criminal Procedure Code (Act V 
or 1898), S3 397, 123 

I. L. R. 37 Bom 178 

1 . Servant’s rttnoi 

mg things at master’s bidding when the/t In order 
to convict a servant of theft under s 379, Indian 
Penal Code, for having cut away some bamboos at 
the order of his master, it must be clearly shown 
that he (the servant) knew of the dishonest Snten 
tion of his master Ifuri BXtiimolrv The Emperor, 
9C IF A 074, followed RadhaMadiubParaki 
v The Kino Emperor (1910) 15 C. W. N. 414 

2 ■ — Theft — Rtmotal 

of goods from a person s custody — Larceny In order 
to constitute larceny there must be an intention 
to take entire dominion over the property, * e , tho 
taker must "Intend to appropriate tho property 
to his own use but there may be theft without an 
intention to deprive the owner of the property 
permanently Hence, where a person snatched 
away some books from a boy as he came out of 
school and told him that they would be returned 
when he came to his house Held, that the offence 
of^heft had been committed R v Die tin son, 

R .1 R 420 , Prosonno Kumar Tatra v Ldoy 
Sant, I L R 22 Calc 600 nnd Queen Empress v 
Agha Muhammad Yusuf, I L R IS All 88, 
referred to Esitebor t Karans Am Khan 
(1911) I. L. R 34 AIL 89 

3. - Theft — Elements 

necessary to constitute offence^ — Removal of property 
tn assertion of boni file chum of right To sustain 
a conviction under s 379 it is necessary to provo 
dishonest intention to take property out oi the 
possession of another person Consequently when 
property is removed in the assertion of a bond fide 
claim of right the removal docs not constitute 
theft Tho claim of right must be an honest one 
though it may be unfounded in law or In fact If 
the claim is not made tn good faith but is a mere 
colourable pretence to obtain or to keep possession, 
it is of no avail as a defence Aufan Am v 
Kino Emperor (1916) 1 L R 44 Calc. 66 

20 a W, N 1270 

4 — Theft— Bomb ay 

Land Revenue Code (Bombay Act 1 of 1870) * 154 
—Attachment of buffaloes for non jvymcnt of land 
revenue— ho actual secure of buffaloes— I er ideal 
of buffaloes by their o oners— Off met On default 
in the payment of land revenue bv accused Kos 2 
and3,thcSlamlstdsr went to their houses, made a 
panehnatna, declared that tbeir buffaloes were at- 
tached. and forbade the accused to remove them 
Isotwithstandmgthi*, accused Nos 2 and3rtmoved 
the buffaloes at the instigation of accused Iso 1. 

For this act, accused Kos 2 and 3 were convicted 
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PENAL CODE (ACT XL7 OP 186Q)~ccm(J 

• « 378- 

ol the offence ot theft ami accused Lt> i ol abet 
ment of the same The Sessions Judge a as of 
opinion that inasmuch as the Mamlatdar had not 
taken actual possession ot the buffaloes nor 
seized them the accused had comm tted no offence 
fa removing them He therefore referred the caso 
to the High Court Held, that the offence of theft 
a as constituted by the removal of buffaloes 
inasmuch as on the proved facts the ilamlatdar 
was in possession of them Ehfebos t I auo 
lUatui (1918) I I* B 43 Com 350 

5 — Aemorei o/ faddy 

grown by trespasser jrom Ian l whin in possession 
of rightful owner »| theft A person wio grows 
paddy on lands as trespasser 1 as no right to go 
upon the land after the rightful oarer has ob 
tn ned possession and remove the | addy and a 
plea of bond fide civil dispnto cannot I e successfully 
ra sod on such facts in answer to a c! arge of ll eft 
AuiViSlt Chxwdia femu.it v Kixc Fhtfiioji 
(1918] 23 C W N 385 

8 - ■' Th'fl — dpprepri 

at on by tenant ol / alien tree * belong n j to II e tot m 
Aar Certain trees lh» propertj ol the inirVlllar 
ol the village in which they were situated were 
blown down bod ly by a dust storm Some of the 
tenants of the village thereupon removed and appro 
printed the tiers. The tamindar la d a tempi* nt 
against the tenants charging them with theft 
The tenants pleaded but were unable to aubstan 
tiato the plea that they had a cuBtomsiy nglt to 
tree* thus uprooted by a storm Held that the 
action of tho tenants in appropriating the trees 
J>rmd licit amounted to the oDcnee ot theft It 
lavs on them to establ sh the title »I ich the) set 
op and in the circumstances their conviction was 
right Emferou v Dctiwxht 

I L. R 42 All 53 


379 ko 381— 


See Tnrrr 

bj. 379 and 457 — 

See Cmwat Procedure Code 1898 

« 200 3 Pat. L. I 2« 

z- 3S0 — 

Set Covncrios 3 Pat. I* I 351 


ind character of 
lev s 360 ol the 


Th* ptt tioner was eor 

Penal Code for theft of . _ 

and the findings were tl at he as well as five other 
persons entered the room at or ahoot the time 
the notes were stolon that h s brother (n law was 
present when two of tho stolen notes were east ed 
tn Calcutta that shortly alter the theft he wsa in 
possession of a Urge sum of money for which he 
could not satisfactorily account Held, that eir 
aumatant a\ evidence must be exhaustive and 
exclude tho puss bility of gu It of any other person, 
or must po nt conclusively to the complicity cl the 
5n Mf® T 1 ™®"® case the evidence 
did not fulfil the conditions of circumstantial proof 
atalL CmumuDDin v Ewpevob (19U) 

. 15C.V? H 1144 


PENAL CODE (ACT XLV OF 1660)— could 

85 SO 1 , 396— Docoity— one of the 
daunt) tilling two persons white the dacoita made 
good their escape with their booty — whether his 
comrades liable for the cotuejutn cei of his act 
Tho houao of oue K was raided by a gang of 
five dacoits, one of whom was armed witn a gun 
and tho rest with chhans —Tho daooits ransack 
ed tho bouse and made good their oseapo with 
their booty A number of villagers had assem 
bled outsido tl e hou so and In fighting their way 
through tho cron d one ol tho dacoits shot one 
man dead and infiloled fatal wounds upon anotl ft 
who died shortly afterwards 1 ho question before 
tho Court was whether under tl esc circumstan- 
ces eveiy daco t was equally liable for tl 0 con 
sequences of this act of ono of them lit Id tl at 
murder commit led bv dacoits while carrying 
aw a) the stolen projxrt) is murder committed 
in the commission of dacoit), ride s 399 
of the Indian Itnai l-ode, anil eicry offender 
was therefore liabh fur tho murder committed 
hy one ol them V ten Impress v Sahharain 
Khandu ( 2 lion L 11 3°J) and I ilh Heron 
V lift lhe ion (1 1 Alad. L. J 116) followed 
Ei juror v i bandar 1,1090, <11 ll A 47), dl« 
tmguished. Lxshrah i Crown 

1 L. E 2 I*h 274 
. — *. 392— Charge, amenimti t ly Sesswi > 

Judge before hearing eudtnce — Criminal I roccdure 
Code, * 2*1 Where tho appellants were etm 
nutted to tho Court of Sessions on a charge of 
dacoity and tl e Sessions Judge will out assign rg 
any reason at the cetnmcnrrnient of the Inal 
amended the chargo to one of robbery i lit Id, 
that it was imi roper for the Sessions Judge to 
thus alter the character of the charge before 
hearing evidrnee That under the circumstances 
of the ease the fact that the anwllants pointed 
out tho pieces where seme of the articles stolen 
in a robbery were found was not sufficiert evidence 
to convict them under t 392 Jnd an Icnsl Code 
or even under s 41) Indian Penal Code Quern 
Empress r Got in Jo / L It 17 All SIS tailored 
PAtuCLLxn v Ki'O Emfebob (1911) 

10 C. W. t. 238 

8 . 395— 

See Dxcoitv . 15 C W. N 434 

*. 399- 

S« IDnniSR L In R 39 Calc. 116 

• M. 299, 402— 

fie* D scorn LLLU C&lc 353 

8. 400 — Sect on to be stnctly construed — 

Association [or dacoity — 6 Ml o[ offence — Kind of 

evidence sufficient to con net — Approver s testimony 
—-Corroboration — Proof Hat accused mtnltrs of a- 
criminal tnle reins of— Prenova ccmnction reive 
of when no association established— Acquittal* 
effect of The offence contemplated in a. 4 CO of 
the Penal Code is one of a very special character 
and ent rely tho creature of statute and should 
therefore be ftnctlv construed The Qxeen v 
JUootlaram Sirdar JS H R Cr IS referred to 
Association fpr the habitual pursuit of dacoity ie 
the gist of the offence punishable under the section 
Although the evidence need not show the same 
degree of particularity as to the commission of 
each dacoity as fs required to support a substantive 
Charge of tl at crime St must be established for 

the purpose of conviction, under the section thet 
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PENAL CODE (ACT XLV Or I860)— 

* g, 400 — con Id 

the aconBed belong to a gang whose business Is 
the habitual commission of dacoity. The special 
conspiracy must be proved Empress v Kure, 
All )V. X (1886) C5, 6G , King Emperor v Tirv- 
mal Rcddi, 1 L R 21 Mad 523 , The Public Pro 
secular v Bortgin Pottigadu, 1 L R 32 Mad 
179, referred to Corroboration of the testimony 
of an approver in a trial under s 400, must connect 
the accused with the offence, nz ,'tbe association 
of a gang oi persons for the business of habitually 
committing da».c ty~ The general criminality of a 
tribe or caste conuot be imputed to individual 
members operating in gangs where the prosecution 
is under s 400, and th** t-ct that members of the 
tnbe generally were alleged to have been impli 
cated in several daco ties within a period of ten 
years preceding the trial was not sufficient proof 
against the pwsona under trial when it appeared 
that the tribe contained within It thousands of 
human beings Where association for the purpose 
of habitually committing dacoity had not been 
made out, the mere fact that some of the accused 
j ' P* previously copvictcd of dacoity or theft 
or had been bound down to be of good behaviour 
under s 110, Criminal Procedure Code, was of no 
consequence The fact that some of the persons 
undergoing trial for an offence under s 4CO had 
once been sent up on a charge of dacoiti of which 
thej were acquitted, could net bo rel ed on to 
,rcro habitual dacoits No ad 

S verse Inference can be dritwn agairst accused 
eraons after their acquittal The Em ptror v 
Jimi Gopal Gupta, 16 C 15 A 591 , Sex v 
PhimUr 11502] 2KB 339, followed Bono, v 
lr.lf Ew P eror > 15 C IT X 4C1, distinguished 
Kader Suydaj* r Tnc Exiepron (1011) 

i 18 C. W. N 69 

—3. 401— 

See Chirge , I. L R. 47 Calc 154 
See Pbxmois Convictions., e\ idfnce of 
1. L. R. 38 Calc. 408 


See Dacoitv I. L. R. 41 Calc. 350 
8 403— 

See s 22 ' I. L. R. 40 All. 119 


r of fsoei ^®5r^ ?ri ' n<nal Procedure Code (Act 

tru$l IIu lb,? *'? , and *82 — Criminal breach of 

S I?"* « n bom Dharapuratn — Cashed m 
broach , The offence °< criminal 

tion or the n 13 ccm P^ te d by the misappropria 
It is onlv th» n . V » TS l, 0n 01 tbe r r0 P c rty dishonestly 

It 13 a I s * tuaU y results Is immaterial , 

offence anil » ^ C0 * ^ Ut n ° essentl »l part of the 
b X reason of P ers ^“" l ’ot accused of the offence 
broWrs Yn Tuiv Where » therefore, the accused, 

the offence ofha^e } SU 8'Strate of Erode with 
tru«fc m respect of ? h ® ocam,tte d criminal breach of 
entrusted to them hf 1iF/° Ce * d f of certam hundis, 
at DharapnranT ,„ COm , I>l4ulantF “"clanta 

Pell, thal the hund?s ha»^ f L me,lt •* 

proceeds mi sappropr 14 teH^ 8 ! bee " c 0 s hed and the 
Bombay the Erode d; ? ^ thc "reused in 
the ease O™, »J™^.«tM» to try 

31 AU 487, approved **$"*• 1 L R 

pprored Assistant Sessions Judge 


PENAL CODE (ACT XLV OF I860)— conld 

8. 405 — conhJ 

of Bor th Arcot v Kamaev amt Aeon, 26 Mad L J. 
235, distinguished Queen Empress v. O'Brien, 
1. L R 19 All 111, and Emperor r Mahadeo, 
1. L R 32 All 397, commented on Held, also, 
that, where, as in tins case, the complaint clearly 
charged dishonest misappropriation to accused s' 
own nse and not use or disposal in violation of 
law or contract, the offence fell under thc first 
part of s 405 of the Irdmn Penal Cede and not 
under the seccnd And secondly, if it were other' 
wi«e, the offence would be committed where the 
dishonest use or disposal took place, rot wLere the 
contract was made, or should lave been pcrlcim 
ed Tc Rambiias (1014) I. L. R. £8 Nad. 639 

83. 405, 409- 

See Criminal Bfeach op Trust 

I. L. It. 41 Calc. 844 

s ‘406 — 

See Ceisukal Pbocedcbe Code, s 179 
L L. R. 35 AIL £9 
See P.ECErvtE . I. L. R. 46 Calc. 432 

]« — — — Criminal breach 

of trust — Beceeiatv elements to coniMvtt tie offence 
The complainant owed money to the accused on a 
mortgage bond and or a certam day went to tl eir 
house and paid the amount settled as dee in full 
satisfaction of tLc bord An endorsement of pay 
ment was made on the back of the bond by one of 
the witnesses for the proseeution and the accu'ed 
went inside their house With the bend and the 
money saying that they would keep the money and 
return the bond, but they did not come back that 
day and afterwards denied the receipt of the money: 
Held, that on the facts there was no trust which 
could bring the case within tho terms of e 406, 
Indian Penal Code Golaji Hossaik v Emrrroa 
(1917) . . 22 C. W. N. 1005 

2 — r Criminal breach 

of fruit— Prosecution hound io prove entry sting In 
a case of criminal breach of trust if the prosecution 
could not prove how the accused came by the 
money they did not establ sh one of the first essen- 
tials of the offence charged, t« , that accused was 
entrusted with thc money GoprI Najiatan 
Bahrua v Tilbikpasi Cuetei 

25 C. W. N. 838 

33 406, 408 — Crimmalhreach of trust — 

IFafer worts inspector misappropriating water — 
Money realized as water tax not credited to the 
municipality Where a municipal water works 
inspector be ng the lessor of a house within mnnl 
cipal limits had such house connected with a 
municipal water mam and accepted a Yearly pay 
ment as water tax from his tenants, but neither 
informed the municipal board that the connection 
had Lcen made nor credited to the board the 
money which he received as water tax frcni his 
tenants, it was held that he was properlv convict ed 
under ss 406 and 408 of the Indian renal Code, 
whether or not he might have teen punishable 
under the United Provinces Water Vlorka Act, 

1S91 EjirzBont Bimala Cbabar Poi (1913) 

L L. R. 35 AIL 361 

S 408—' 

See CBtsitaAt Procedure Code — 


ss 


182 ASD 531 

L 


L. R. 32 AIL 397 
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. ■ ' ... Liah/ ltemtntn4atUrt 

nr rerreW— hliayoiaifarefeAeayrr A alallou msater 
on the 1 j«»t Indian Railway, un lor an arrangement 
with the (ompany munj a fixed allowance in 
terpect ol U » marking l« U«r acd nnloaaliot! work 
at his itation as t u»ed to engage bii own men (nr 
that purpoae One < f Mich n en engaged «« « 
markrinan an fir>t all mat to keep certain 
rcgMleri, which it was the dutw cf lie atatlrei 
ma»tcr to maintain and next tllnard ti> inure 
ca»h payment a an 1 irakc entries m the ruhny at or 
hhhth) to he rcceiactl a urn al 

F.i 3 Ki 0 a> an avert herge or da morTage in icsprrt 
o! certain frwwla wlia-h |ia«»Hl ihr iipli ho. hanal*, 
anlappr t rtafoltle aime Tatllanml »e\rr 
the Itailway ( m| anv n claim lie all 
alai> allcgml to ha a rreeiieat an) l]fr t natal tn 
jilt nan on t wa* other awn* < f rnonr\ onVr a me 
what »i nhr treiimstan ra In rc-jett tl three 
three i imr I" r>> Irirtl anl conriclul tn tl rro 
co mti under a 403 o{ the In I an lV-wal (aide 
IM' that lie oPccc* <1 a or « tntovttcd with 
regard to the aum o( !*« 5 10 tl ill 1 1 I (all wltl Ml 
» 4 13 at nil. an 1 tilt being a tl r jointer of the 
tl reeel at„n In on* trial war i legal l.vrn i a e 
Kant in I I_ R 40 Alt MS 


PENAL CODE (ACT XIY OF I860 

— — ■ — — - g 409 — tur.bl 
3 ■ . ,c ■ A Tmtmiater 

whose dull It waa to pay oirrto the h< liter* vf 
certain ra»h certitieatea ife money due them n at 
a certain rate in (act } aid the hioMet* at a Inner 
rate anl mu* j je printed the rid rrnce JltU, 
tlal he tlerely t< nin itted an t Pence tf erinlral 
breath id treat tv a Pul lie Sertant pMmti* * 
Sira ftajl I L E, 42 AIL 201 

1 4IX— 

v* Count toe 3 Pat L. J. IDS 

cm ine« *r*n.r arrunao trot rx 
I nor car x I L R. 40 Ctle 090 

Be Jrnr, TaiaL ar 

24 C. W. N 619 

— ■ - /VfriCTHj ilo/rn jro 

fier/jr — / reaamplion a, la iaoi /"/ye f/ reran M 
*A car jy iilmr n ale/cM yaeycrftf /ill Kli trhtr read 
J<ial /jpie o/ I ir*r — Cnaiiani / tenlvrl Cal » (drt 
t of lh>') a 33— -(oararrtal watcirree hUtirln 
a iaae urjrr a 411 Ind an Prnal tr-alr tleatolcn 
jn i»»l y war (cun I in I he postrtaia. a 1 1 «tc a mart) 
mere than three n nth* a!*rr tic t(c(l //</</, 
tl at liaurg regard 111 tl r Icrpth of lid e llrie wet 
no jreaieirli n Hat He secured ktirw tr had 
rerun to Ulirte the ]r< party ti le .Ilian An 
or dr ah tret mg acntrnrra J aaae 1 in two rejarate 





( 3237 ) 


DIGEST OF CASES 


( 3258 ) 


FENAL COPE (ACT XVt OF \m)-<onul 

■ ' «. 415 —co*tJ 

vu not Induced to hand over the note* by any 
representation on the part of the aliopkr*] cr that 
ho would get change calculated on the face ralua 
of the notea, but handed them to the accused in 
the ordinary course of the *atc ami purchase tran- 
eanction EmfkbOh r. MmtARAl Rauhc^ath 
( 1018) . . . . L L. R. 43 Bom. 842 

415, 417— 

J, — - " ■ — ■ i » Attempt to eheat— 

Duhontst («t«ntvoiu— Fnrl« pioted not tvjJfctcnC to 
inpport conviction — EnJtnca pone into i» if i mm. 

Where according to the Ruiro regulating the levy 
of octroi on certain goo-la brought within the Sam 
balpur Municipality, tho goods had to be presented 
in bulk at the exit atation out post with an appli- 
cation for a pass in a prescribed form, aueh appli 
cation being in the ordinary course handed by the 
applicant or bis agent to the out post mohurer 
who made it oier to the daroga whoso duty it 
was to check the application and to certify the 
description and quantity of the goods actually 
presented and then to make nut tho thalan or pasa 
which had to be signed by the mohorer, and one 
of the Rules provided that a municipal member 
mast attest the cheek at the exit stslron out post 
and In the absence ot such attestation the exit 
mohurer shall not sign the eArtfnn. and another 
Rule provided that the absence of the mohurer’* 
signature on the fkolon is one of the reasons foT 
which an application for a refund of duty allowed 
In eertam cases should be rejected ; and whete on a 
certain day the petitioner at the request of the 
dsroga consented to act as Municipal member 
at the out post in respect of goods brought there to 
be passed through and among such goods brought 
to the out post were some cartloads of goods be 
longing to the petitioner’* firm, and in the appli- 
cation for a pass in respect of these goods which 
eras not signed by the petitioner himself but In 
which hi* name was written by a gomasta (which 
application according to the case for the prose 
cution tho petitioner himself handed to the daroga 
with whom he was in collusion), the goods were 
entered as 460 bags of linseed and 40 hags of rice 
but aa a matter of fact only 230 bags of linseed 
were actually brought to the out post and accord 
ing to the evidence of the daroga the petitioner 
assured him that he would make good the deficiency 
on the following day , and it was found that tho 
petitioner was cognisant of the application, of the 
details therein entered and of the number of bags 
brought to and passed through Iho out post hut 
tho petitioner did not attest the check in respect 
of his own goods and did not attempt to induce 
the mohurer to sign the tfiolan (which the mohurtT 
in fact did never sign), nor did he do anything fur 
ther to carry out the purpose imputed to him. and 
made no attempt to obtain a receipt foe 600 bags 
as representing the number actually passed through 
the out-post, and on the next day when he tried 
to send goods to the railway station some of his 
carts were intercepted anil presented from reaching 
the railway station by the municipal authorities. 
Held, that the facts proved were not sufficient to 
support the conviction of the petitioner for an 
offence of cheating The evidence on the record 
fell short of the evidence required to prove dis 
honest mind or dishonest purpose on the part ot 
the petitioner Bcrjraj Uabwabi r Th* Ki*o- 
Eso-Esok (1312) . . , 17 & W. N. 294 


PENAL CODE (ACT XLY OF I860)— wild 

* *5 415, 417— con'd. 

2. - — — i — ■ — 1 Cheating. Tke 

C etitjoner proposed to the father of a girl for the 
and of his daughter and obtained his ron*cnt and 
was admitted into his house Subsequently, in 
formation was received bv the father that the peti 
tioner was a married roan , this the petitioner 
admitted to be true Shortly after the daughter 
who was major left the father’s protection of her 
own accord and went to the pet it inner On the 
complaint of the parents the petitioner was cm 
vicled of cheating under s 417, Indian Tonal Cede 
Held, that the facts did not bring tho case within 
a 417 read with ■ 415, Indian Icnal Code That 
looking at the natural result of the deception that 
had been undoubtedly practised and that only, 
between the date the father gavo his consent and 
the date when it bechme known to biro that the 
petitioner waa a married man, and on the facts 
and circumstance* of the ease, it could not be said 
that any damage or harm w *» done to the mind or 
reputation of the parents and consequently the 
charge faded Miltos r SiIvrman (1018) 

82 C. W. N. 1001 

- — — >. 417 — Cheating complaint of— Pro 

rt t ding qnathtd at pnmi facie cose not ntaife out— 
ritadtr • promise to persuade eiient to fur under- 
talmj— Undertaking not gntn— Pleader, if may le 
proeeeded ogointt for cheating In a proceeding 
under a 407, Commit Procedure Code, the opposite 
party undertook not to go to the property, the 
subject matter in dispute, or to do any act that 
was likely to involve a breach of the peace, On the 
pleader for the complainant ag- eing to persuade 
complainant ■ master to file an undertaking that 
he would protect the property from sale The 
undertaking which the latter offered to file, not 
having been approved of by tho opposite parts-, 
was not filed wbercujion tho opposite party 
started proceedings Against the pleader under 
« 417 of the Penal Code Held that the proceed 
ings should be quashed as no primd faeie caao of 
cheating had bo n made out Nriviusoa Kumar 
M ncriut t Kcmldesdu Mikerji (1910) 

20 C. W. N. 1112 

«*. 417, 420 and 511- 

See Foboirv . 4 Pat. L. J. 18 

1 ‘ I oX'iahle security, ’ 

i chether ael nowledjment of receipt of insured parcel 
ii Where the accused, in order to create false 
evidence that he had paid off a sum of Its. 630 
which be owed to complainant, filed a registered 
envclopo with blank sheets of paper and posted 
it to the complainant after insuring It for Fa. 630 
and the complainant gave an acknowledgment of 
receipt ot the parcel to the Post Office on receiving 
the same Held, that these facts amounted to an 
attempt to thval An acknowledgment of receipt 
of an insured parcel is not a ‘ valuable security ’ 
It Is merely evidence that a parcel of some sort 
was delivered to the addressee and it cannot oper- 
ate as a discharge of any liability Under* 237(2) 
of the Code of Criminal Procedure an accused who 
Is charged with an offence may be convicted of 
having attempted to commit that offence, although 
the attempt la not separately charged. Sadho 
La ix e Krvo Empxbob . I Pat, L. J. 891 

x. 420— 

See s 120 B . 


20 C. -W. N. 292 
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TEKAD CODE (ACT XtV OF lCMWoatf 

— . .. | 420— roaftf. 

Sti t *VJ J Fat. I* J 331 

Sit Csixnu, Pnoctomr Cod* 4 c* (V 
o* 1808) a. 6*5 

I U n 41 M*i 533 


Ckra »} c»i 

of alimpt to «»/or« aU pi onfmlflUd attract 
Two contracts were entered Into Iwtwrt-n t! e com 
wit riant «nl accused, one lor aale by the com 
i liunrml of a certain Tram Vet of B arc* of a fart! 
coUr kind an l the other for the purcbaac by tba 
cwnp a nant of anotf *r kind, ‘tubac^ncntly »hm 
the i archaic by t! o c« »pU nant mu d >I>utod 
a cut d induced comply! ant <0 part * if b • 
eharee prom sing to give la back cast for It hot 
Instead oflote 1 to cr-d t tho ralua agalml the 
i n tint to him under the olivet contract and enh. 
aciju ntiy lend ml the amoonl leaa the Joa* 
an a nrd br him hr tha non futlUment of tl « othrr 
coo met. field that tho not «» rf tho atewd 
war fraudulent ami ho war rightly conlurted 
ond r a 4*0 Aawin Koran Ouirawr* r Th* 
Aten Twrtnoa D t W If 818 


/ 1 a (Jambr . . . 

r E. wa* cone ctrd by a 6r»t Clara Slag atrate 
iii d r I 4*0 Ind an Frnal Code b t lot ca.1 of 
at nc ng h m to Imp conn ent tbo Magistrate 
I a wd an ord c *g* mU nool ra Bf* Cronin*! 
lloccduro Cc«K rolraalng Mm on probat o« of good 
t duct II U that ■ SC* CVrn nal X’roerdnro 
Code appl e» o ly to a ea»o of a) nplo el cat g 
an 1 r a 417 Jnd an IVnal Code and not to aggro 
ca cd forfi a of cheat ng fall ng under a*. 418 to 
g 0 Tit Crown t i h Jfial'J F IT H (Cr) 
I>«S) followed. Tit* CaOWi r Ka* Navea* 

1 L R. 1 tab. 812 

a. <21— Criminal croceadinti 

•gUJUt inaolgent — Free d uey 7 owes /arolrracy 
1 I ml oj 110 J) re. 17 103 and 101 — Ui Jfd 
v a 'ul cent— Sonet on l./ faaofven g Coart aat otfa acd 
— d.ruif rl on of Hag sfrate— ■tu t or oil I gal 
p orttd ng "U rpri at on of \ perron nsol 
r i.tt rtunvstantca appl ed to tho lnrolrcnt IVUora 
Court at Bombay for rcl ef ra 1 r tha pror alona of 
tho ITes-doucy Toana Inaolrcncv tel 11HV» and 
rear adjudea td an tnaolrrot Trod*}* later a 
creditor of the insolvent w thoul baring ohtm nod 
one nauclion fro n tho Insolvent Debtor* Court 
61 1 a compla nt aga nut the Snaolccnl In the Vre 
« I ney Magutt* o’a Court for an ofleoco pun b 
al e und r a 421 of tho li d an Penal Codo 1800 
It was conlcndcd tl at tho Ma-istratebed no juna- 

<1 c* u to entertain th* complaint II Id that tho 

Mo viral* a jar “dial on to try the inaolrtnt far aa 
ofionoo under « 4.1 of the Ind an Final Code ISS0 
rear not taken awav by anything con La ned In the 
Pre* d ney Town* Insolvency Act 1900 Then 
p M* on “ or o her legal proceeding in a 

the Free deney Town* Insotrenoy Act 1909 ee 

af cr tbb wo d nut, a word ol more Ilm led 
appU cation, maet bo construed on the pflne pla of 
tgitdem genet a It, therefore includee only pro- 
need nga of a crl nature Ewraon * kltrc- 
AiU'char Hieivi'd Blur (1910) 

L UR. 35 Bom 63 


a 17 of 


FESAL CODE (ACT XEV OF lB60)-co*fA 

« 423- 

3k Fan meat in a Paul Print we* 

1 L.B. 48 CaJt 030 
• ■■ . i , „— C<msid>r«(,o* seal 

log of Tho wool coni (oration fn a. 423 of 
tho IVmal Code cannot mean the property tram 
fitted Therefor*- an uni rue awrt nn in a tranifer 
deed that tho whole of a plot of land belonged to 
tho tranvfcrrer U not a atatemrnt relat ng lo fho 
eon« J ration fer the tranvfer and it not an off “oc* 
on ler the aect on. Van* Comm* lu (1011) 

L L. R. 37 Mai 47 

( 424- 

4 » Dgraal T*»i* t Aof 1S« 

1 Fat. U J 353 

Sut 71 


ss c. w v m 


nod r SJadre* fslol * load Art (f of J99<) for i* 
koortt coo ra.nrnl aodnmorolof tropi l gglttgtf — 
it ad oj Ctlaltt Und A HI of 1301 ) at 73 and fit, 
no bar la roan t am The aceuaed who waa a ryot 
undnr the Mad/aa Eetatm Laml Aet and who 
wav boon 1 under the condltione of k!a tenure to 
•bare the produce of h a Und with 11 o Und hoi ter 
In a certain proportion dfahoneatly concealed and 
remand the prod ee thua pre renting the Und 
bol It from tak ng h a doe alia re II Id that tl a 
MOT a on a of ee. 3 and 212 of the Sfailraa lcla If a 
l*nd Art wrte no bar to a connct on of a ryot 
under a 4*4, Indian T-nalCod for the duhnnert 
rr cealmrnt and removal P« S n*Cr**M» 

Ttwrm <1914) L I* B, S3 793 


« « «. 147 LLE 59 Ki4. 57 
ire \ratouv I»du lint a*D Dnaitt 
aoe ACT f VIII or 18 3) *«. 7 **D a 
L L. B, 34 AU. 210 
— m. 4*« 417— 


1 1 Cammtx Tn tarts*. 

L L. E. 3S Calc. 180 

•• ■ • Where the aronaed a 

peadah of one R. acting aolcly In the intereata of 
bis Matter removed and damaged lome bamboo* 
and th* Eel at* wa* under Conn ol Ward* 
JItId no offence waa committed. Pravtsnr* 
Strait r Kira E»mo« 


15 C. TV K 224 

429— f tl ng b g Mr ia tof n irrn 

IS wa m mg V * R tr I on. The <utt ng Oil the 

cat* of a ho to ia mt m ng " w h n the nicaiuns 

of a. 4 "3 of the In lian Penal Cod SltniOOWDt 

* tuvnui lUrotrntn (lot ) 

E E. E. 33 Mad. 694 

1 a. 430 — i! tch rf Sy injury to 

works of I rr go on There cannot bo a eonr c 
t on under a 430 of the Penal Code where there 
le a r ght or a toed fide cWm of right. Darmr 
Lgcat Pnftiaoiurcra, B u* Axp Oimi * 
SlatatDiuhl Sira (1913) 20 C. W N 128 

UtKk'f — A orlhiTw Pads 

%* a LS Hd ., Dr f del (Vlll ef 13731 a. 
70 TVbere the foundation of tbs charge age net 
aa accused person it that he nut the beuk ol a 
can aj for the purpose of unlawfully obtaining 
water for b i own field ip order lo an stain a con 
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PENAL CODE (ACT XLV OF J860)-m»M 
g. 430— co«<L 

fiction under a, <30 of the Indian renal Code, ft 
is necessary for tho prosecution to show that tho 
act of tho accused m fact cau-ed, or, hut fdr prompt 
intervention, would have caused diminution in tho 
ordinary supply of water for agricultural puroosce 
If this cannot bo shown, tho accused should bo 
convicted under a. 70 of tho Northern India Canal 
and Drainage Act. 1873 Taj i id dm v Emperor, 
SA L J 159, followed. Emferos c HAnbiARAtt 
(1D19) . . . L L. R. 41 AIL 599 

• ; f. 434- 

See Criminal Pbocedcre Code a. 108 
I. L. R. 33 AIL 771 
— I. 433— Arson — Evidence of prenous 
(free unconnected with the eftorge under enquiry 
— Conviction oa inadmissible cadence The ac 
ensed was convicted of arson. During the trial, 
the Sessions Judge admitted tho evidence of pre- 
vious fires in the locality with which, however, 
there was nothing to connect the accused and 
relying amongst others on that cvidenco connoted 
the accused. Held that tho Sessions Judge was 
wrong in admitting the evidence in question 
The High Court set aside tho conviction and sen 
♦enco Anon, Kaiiir r Kiwo Emperor (19181 

20 C W. N. 1267 

411— 

1 . — — ■ - Criminal trespass, 

d slinguishcd from eirif trespass — Placing haystacks 
and manure on another mans fund— Intention to 
cause annoyance, Must be found Tho placing of 
hay stacks and manuro on another man s lan i may 
be civil trespass It may causo annoyance in fact, 
but the act cannot be treated as criminal trespass 
unless it fa found that it was intended by the 
accoeod to be annoyance ‘Tho dstmction bet 
ween, civil and criminal trespass Is one which m 
lost sight of by too many of tho Subordinate 
Magistrates ” MeaJan v Smarapatullau Kuan 
(1912) . 18 C. W N 1007 

Z Cnmi sal trespass 

— Ft Idtng on another man s land A man may be 
guilty of criminal trespass on the land of another 
without ever personally setting foot on tho land, 
if, for example, ho causes others to build on the 
land against tho wishes and in spite of the protest 
of the owner of the land Emperor v Quasi 
(1917) L L. R. 39 AIL 722 

3 Criminal trespass 

—\eceesary const tuents of offence Where) a person 
is found in tho house of another in circnmstances 
which would pnmi facie indicate that tho offence 
of criminal trespass as defined in a 441 of the 
Indian Penal Coda had been committed and sets 
up the defence that he did not enter tho houso with 
any ol the intents referred to in tho section hut 
in pursuance of an intrigue with a female bring 
there, it ifl tho duty of the trying Court to give 
accused an opportunity of substantiating such 
defence If the accused succeeds ift showing that 
his prcsonco in tho house was in consequence of an 
invitation from or by the connivance of a female 
living in the house with whom he was carrying on 
an intrigue, and that ha desired that his presence 
there should not be known to tho person m pos 
session, then ho cannot bo convicted of enrnmal 
trespass. If, however, it 1 b shown that the person 
in possession of the house has expressly prohibited 


PENAL CODE (ACT XLV OF I860)— cos/d. 

S. 441— conld. 

the accused from coming to the house, an Intent 
to annoy may bo legitimately fnferred The 
following cases were referred to. Balmakand Sam 
v Ghaneamram, I L E 22 Calc- SOI, PremanvntJo 
Shah ti v Cn a dahlia CAuwj, / L. 11 22 Calc $44, 
Emperor v Lakshman Jlaghunath, I J R 26 Bom 
6SS Emperor v It nil a I L R 37 All SOS, Emperor 
v Gaya Dhar, I L R 38 AH 517 Emperor r 
CnnoTE Lal (1917) . L L. R. 40 All 221 

m 441 and 442— 

See CniucfAi. Trespass 

441, 447— 

See Criminal Trespass. 

I. I>. B 43 Calc 1143 
441, 448— Criminal Trespass — 
finding that the trespass was committed lath one of 
the intents specified in the section, whether necessary 
— KnoirfedB* of the consequences of the trespass, 
whether sufficient to inculpate Reid, by tho Full 
Bench (Atlixo J , diflering) —Trespass is in 
offence under a 441 Indian Penal Code, only if it 
la committed with one ol tho intents specified in 
the section and proof that a trespass committed 
with some other object was known to tbo accused 
to bo likely or certain to causo insult or annoyaneo 
Is insufficient to sustain a conviction under a 4J8, 
Indian Penal Code Distinction between ‘ inten 
tlon * and ‘ knowledge of likelihood * po nted out, 
Queen-Empress v Ra japadayaeht I L-R 10 J tad 
210 followed. Emperor V Lakshman, f L It 26 
Bom 55S anl the n«w of liewsov, J in Sella 
mu Mu NeriuiJaran v Pallamuthu Karvppan, 
I L R 35 Mai. IS9 not followed. Per Aylwo 
J A mere knowledge that tho trespass is likely 
to causo insult or annoyance does not amount to 
an intent to insult or annoy within a 441, Indian 
Penal Code but where the trespasser knows that 
hia trespass is practically certain m tbo natural 
course of events to causo insult or annoyance it is 
open to the court to infer an intent to insult or 
annoy It la p question of fact whether this pre 
sumption of intent is displaced by proof of any 
independent object of the trespass \ m.i.ipg, p 
BnEEMA Rao (1917) I. L. R. 41 Mad. 156 

Criminal trespass — 

Proceedings tf he on the complaint of some one 
other than the person in possession — 'Any person 
t» possession," meaning of The petitioner 
was convicted under e 448, Indian Pcnel Code, 
for having broken into a house belonging to 
the complainant but actually in tho possession 
of her tenant with tho object of causing 
annoyance to tho tenant. Held, that tho pro 
ceedings were properly instituted on tho com 
plaint of the landlady That the words ‘ any 
person in possession In s 441 Indian Penal 
Code, do not mean only confplainant in 
possession there being no authority for taking 
the ofiencea of mischief and criminal trespass 
out of the general nilo which allows any person 
to complain of a criminal act Chandi i rasad 
v Evans I L. R 22 Cal 122 (I SOI) followed 
Tmperatm v Kuhavlal, I. L. R 21, Bom. 536 
(1896), distinguished Rataz Shtok c Mas. 
Morgan 25 C. W. N 425 

443 and 444— 


See LURRXso House Trespass. 
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PESAL CODE (ACT XLV OP 1880>-eo*if. 

I. 447- 

Set *.417 . 1. L. R. 29 Hid. 57 

Etc C'p.rarfji, Tarsriss. 

I L. E 33 Calc- 180 
L L. R. 43 Calc. 1143 

■ Criminal trespass — 

On' to -sharer bmldinj on common land icithout the 
consent of lia other to sharer Where one co 
sharer hunt upon a piece til common land against 
tho will o! the other co sharer, whose consent had 
been previously ashed and had been refused It 
was held that tho circumstance alone was not 
anflioicnt to render tha co sharer so building 
guilty of criminal trespass. In the matter of the 
pet, lion of (lobmd Prasad, I L R 2 AU 466 and 
Ji’mperor v Lakshman Rayhunalh I L R 10 Pom. 
SSS. referred to. Emeeror t Ram Sabot (1914) 
I. L. R. 36 All. 474 

447, 879— 

Set Tarn L L R H Calc. 66 

«. 445- 

Sea * 4U L Is. R. 48 Had. 156 

S« Cluster ai< Pbqcbdcbb Cod*. 1893. 

* 148 3 Pat. L. 7. 147 

— I. 456—7 n'liaj km si Irespau — In. 

tent— Burden of pros / The accused was found 
inside the complainant a house at 2 it, and 
when arrested made no statement m to bis reason* 
lot being there On being aent up for trial ha 
stated, but could not prove to the satisfaction 
of tho Court, that he had an intimacy with a widow 
living In the house Held, that the presence of the 
accused in the house at that hour pointed to a 
guilty intent and it was for him to rebut that 
presumption Emperor v Uhrt. 1 L. R. 20 Alt. 
40. followed. Emperor v Jany j Sisyt. I L. R 26 
Alt 191, Sella Sltlhn Rermyaran and IfoHayws 
v PaOa Jluthu Karupfan. 21 Mai L. J 161, 
Q teen Emprtu V Rayapadayacht, /. /„ R 10 
Mad 240, and rreman.,„J„ hhaka V Bnndabun 
Chung, 1,1 R 22 talc 091 relenvd to EwriBOR 

* Mclu. (1915) . L L. R. 37 AU. 395 

- Lark my house trespass 


— Entering a hover unlh intent . 

course inIA o widow of fall eye so offence An 
I consist person, though bo may have known that, 
if discovered, his act would be likely to cause 
annoyance to the owner of a boose, cannot bo said 
to have Intended cither actually or construc- 
tively to cause such annoyance. Where, there, 
fore, it was proved that a person entered a house 
with intent to have illicit intercourse with a woman 
who was a widow and of agoi Held, that ho 
[Uilty of no offence Jurat Smyh v Ktny 


PEJfAL CODE (ACT XtV OF I860)— eontd. 

456, 457— eontd 

Penal Code, without amendment, ol the original 
charge Although it is not necessary under a 438, 
Indian Penal Code, to specify any particular 
offences intended fo be committed, when a parti 
cular offence is specified under a. 437, Indian 
Penal Code, Jt Is incompetent for the Court to 
convict the accused of house breaking with some 
other intent Jhasp Sierett e The Krco. 
Fmfebob (1912) . 18 C. W. 17, 698 

See LrnatKo Hors* Trespass. 

t L. R. 44 Calc. 358 
■ • Criminal Procedure 

Code, s 23S — Convict, on under t 466 token charged 
under e 4 67, propriety of — Criminal infcnlion if 
should be specified so the charge in a ease under s. 
616—1 mention of accused, koto may be determined 
by Court Thn yew that under 0 o circumstances 
can a conviction be made under a. 456 of tha 
Penal Code, when the accused has hceu charged 
with the commission of an offence under s 457, 
CBnnot bo maintained. The accused in the middle 
of the night entered the house of the complainant 
while she was asleep, was eauRht but ultimately 
ran away The motive alleged by the prosecution 
was to commit theft of the complainant's orna 
monte. ’Tho accused was summarily tried for 
offences under »s 451 and 330 of the Penal Code, 
and tho trying Jlagistrato finding that tho inten, 
tion of the acousrd was really to make Immoral 
proposals to the complainant and thus to annoy 
her convicted him under a 436 o! tha Pens) 
Codo Held, that although tho speeifio intent, 
namely, the intent to commit theft was not estab- 
bshed, yet it was competent to the Court to con yet 
the accused under a 456 ol the Penal Code, a 233, 
Criminal Procedure Code, being cleariy applicable 
to a case of this character, and the accused not 
having in any way been prejodiced by auch con 
suction. Jhnrv Sheikh v King Emperor, 16 
C ir .V 606, distinguished That it is well 
settled that to arutain a conviction under a 456 
it is not necessary to specify the criminal intention 
In the charge. It is sufficient if « guilty Intention 
is proved such as is contemplated by e 441 of the 
Penal Code That the intention may be deter, 
mined as well from direct evidence «a from tho 
conduct of the party concerned and tho attendant 

the Court could presume tbst the accused efficted 
tho entry with an intent such as is provided for 
by • 441 of the Penal Codo JvABAtr Peosad r 
Kixa Esirreon (1916) . 20 C. W. N. 1075 


i. 457— 


Set «. 379 


3 Pit L. I. 2 


IraudoUnt claim oi title to a henso, broke ?nto it 
during the temporary ahsrnoe of the owner, 
assaulted the owner a eerrant who was in charge 
of the honso and took forcible possession of it • 
field, that A was rightly convicted of the offence 
of house-breaking under a 437, Indian Penal 
Code Per Bessos, J —That an Intent to annoy 

under a. 457 u established If annoyance (n the 

ordinary course of erenta Is known by the person 
committing the act to be thematnre! consequences 
of ench act. A man most ia law be held to intend 
tho natural and ordinary consequences of his acts. 

Irrespective ot what his object was at the t)mo ot 
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PENAL CODE (ACT XLV OF 1860>— :o*f<L 
■ ■ ■ s. 457 — conl/L 

doing such acta if at such time ho knows what the 
ordinary and natural consequences will be If 
ho does an act which is illegal, it does not make it 
legal that he did it with some other object unless 
the object was such as would under the circo n 
stances render the particular act lawful Per 
Sakkaeaw Naib, J — That although the act 
complained of necessarily involved annoyance, 
jet, unless the intention of tho accused was to 
annoy, it may ho that tho act cannot he sa d to 
have been committed with intent to annoy 
Emperor v Band, I f R, 27 All 293, referred to 
Queen Empress v Raynpadoynchi, I L R 19 
Mai, 210, referred to A, however, in doing the 
act complained of intended to use criminal force 
to the servant in possession and therefore intended 
to commit an offence Geixaucthu Sebvaioa- 
iuk v Palau trrnv Kasvtpan (1011) 

L L. B. 35 Mad. 186 
See 8. 411 . I. L. R. 41 Mad. 156 

■ «s. 457, 511 — Uoatt breaking — 

Attempt — Bur glare digging a holt in a « rail but not 
boring it through owing to interruption by third 
persons The accused dug a hole in the wall of the 
complainant's dwelling house, during tho night, 
with intent to complete that hole in order to make 
tboir entry into the house through it , and, having 
so entered, to commit a theft in the house In 
fact, tho hole was pot completed in tho senso that 
it did not completely ponetrato from one side of 
the wall to tho other, as the accused were inter 
rupted before they could complete it Tho accused 
were on these facts convicted by tho trying Msgis 
trale of tho offence of attempting to commit 
bouse breaking by night On appeal, the Sessions 
Judgo reversed the conviction and acquitted the 
accused on the ground that the accused a acts 
d«i not amount Vo an attempt to commit house- 
breaking, but only to a preparation The Govern- 
mont Of Bombay having appealed against the order 
of acquittal UeU, setting aside tho order of 
acquittal, that the accused s acts did in law amount 
to an attempt, for the actual transaction, the dis 
tinet overt act, was begun and carried through to a 
certain point but was not completed by reason of 
tho accused's being interrupted. Emfxeob v 
CnAKDKBA BaLABITKIIA (1311) 

L L. B. 37 Bom. 653 

85 . 457. 386, 458— 

See Lunsrio House tbesfass 

I. L. R. 44 Calc. 358 
— ' b 400 — Whether applicable where 

death teas touted by tome of the eompamoiu of 
the accused while running away after committing 
houte trespass by night Tho acouiod appellant 
was ono of a party of 4 men who broke into tho 
house of tho complainant by night and, being 
discovered, were running away when a neighbour 
caught hold of the accused, whereupon some of 
his companions inflicted certain injuries upon 
tho neighbour of which he died on the spot 
Held, tl at e 4C0 of the Penal Code was not 
applies! lo as the expression * at tho lime of the 
committing of honso breaking at night” must 
bo limited to the time during which the criminal 
trespass continues which forme an element In 
house trespass, which is itself essential to house, 
breaking, and can not bo extended so as to include 
any prior or subsequent limo Jojft v. Empress 
VOL. U. 


PENAL CODE (ACT XLV OF I860)— contd, 

8. 460— eontd. 

(2 P. R- ( Cr ) 1332) per Plowden, J , followed 
Muhammad v Cbowm. . LLR, 2 Lah. 342 

K. 483-485— 

See s 417 . .4 Pat. L. J. 15 

See FoEGEav . I, L. R. 43 Calc. 421 
LI.R 38 Cafe. 75 

— S3. 463, 467— Forgery— Forgery com 

milled to conceal fraud already committed. A 
Kuikami misappropriated certain moneys which 
the rayats bad paid to him as irrigation cesses. 
Some tune afterwards, ho forged certain receipts 

R nrportmg to come from tho Government treasury 
ir those moneys, with the object of concealing 
the misappropriation The accused helped tho 
Kulkarni in the forgery, by forging tho. signatures 
on the receipts He was paid Rs 25 for the work. 
The accused was, on those facts, charged with the 
offence of forgery The Sessions Judge acquitted 
the accused on the ground that s 403 of the Indian 
Penal Code pcnatiscd the making of a false docu. 
ment, only if it was made (inter alia) with intent 
to commit fraud or that fraud may be committed.” 
whereas no such intent could be ascribed where 
the fraud had already been fully committed. 
The Government of Bombay appealed against the 
order of acquittal Ucld, setting aside the order 
of acquittal, that tho accused had committed 
forgery, although it was effected in order to conceal 
an already completed fraud. Loht Mohan harlar 
v Queen-Empress, I, L R 22 Cole 313, Emperor 
r Rash Behan Das, I L R 35 Calc 450, and 
Q teen Empress v Sabapati, 1 L R 11 Mad, 411, 
followed. Empress of India v Jtwanand, I L. R 
5 All 221, Empress v Mazhar Hussain, I L It 
5 Alt 553, and Q leen-Emprcss v Cirdhan Lai 
1 L R 3 AU 053, dissented from EiirEnon r, 
BuJuusniA Wauam (1913) 

L L. R 37 Bom. 666 


„ 17 and 531 — Jurisdiction — Commitment 

Court, not possessing jurisdiction, bad — Transfer 
A forged document uas produced in Court in 
obedience to an order of tho Court Held that the 
production did not amount lo using tho document 
as genome An Involuntary production of a 
document in Court cannot bo said to amount to a 
use of it Tho expression “ using a document " 
is apparently used in the sense of its being put 
forward in some way for ono of tho purposes mm 
tioned in s 463, Indian Penal Code Although 
by virtue of s 531, Criminal Procedure Code, 
an order in an inquiry made by a Magistrate not 
having local jurisdiction, will not ho set aside 
unless there is in fact a failure of justice, yet when 
a committal is made by such a Magistrate to a 
Court of Session which has no jurisdiction to try 
the case under a 177, Criminal Procedure Code, 
atich commitment Is lihfaL The H gh Court 
lias no power lo transfer a c&* thus committed 
to a Court not having jursdittion to anothir 
Court having Jurisdiction The commitment must 
bo quashed. AssisTasr Stsuoxs Judge, Lobtb 
Ascot r. IUmammal (1913) 

L U R. 86 Mad. 387 


— s. 484— 

See e 29 . . L L. E. 41 Mad. 589 

2 N 
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8. 403 . . LL.B. 40 Bom. 97 

Net FoBarar . I. L. R. 88 Csle. 75 
L L. B. 43 Calc. 783 
Set SiBcrio'i job Pkoswemrt 

I L. B. 40 Calc. 584 

- —.i. “ Using * definition of The mere 

production of a document In obedience 
to tba summon* of a Court cannot amount to 
“using” within the meaning of * 471. Indian 
Tonal Codo Atsutant Susiohs Judge, Sorth 
Areotv Ramammal J L It 35 SI ad. 337, followed. 
Where a document haying been produced upon an 
ord*r of the Court the witness gives falso evidence 
regarding it, such giving of fatso cridenco cannot 
by itself bo considered. a fraudulent user of the 
document within the meaning of ». 471, Indian 
Penal Code. A mere statement that a document 
vs genuine does not amount to using it w genuine 
Re Jlomim Custtt (1813) 

L L. B. 88 Had. 893 

— — ■■ ts. 471, 474— IFArMrr eonnchoni 

under, c<ia eland together — forgery — liter, ichethr 
mere fling »a Court—Quilty knowledge, presump 
lion of, if rises from mere filing of a document, 
being interested i» ettabluAmg its contents The 
mere fact that a litigant it interested In estab- 
lishing the contents of a forged document filed 
by him in support of his case, does not raiso the 
presumption, that he filed it knowing it to bo 
forged Where, however, the accused filed a 
forged document in sopport of his case but when 
the forgery was discovered he fled away without 
prosecuting his case and without attempting to 
offer any explanation Held, that hia conduct 
was not consistent with hla innocence and want of 
guilty knowledge The filing of a forged docu 
ment a* the basis of a rlaint or aa a necessary 
eequol to the pleaa in the plaint, constitutes an 
user of it within * 471, renal Code, and it la 
incumbent on the person using it to ehow that 
he filed tho document in all good faith believing 
ittobegcnuins Ambiea Prasad Singhr Emperor, 
1 L 11 35 Gale SS0, referred to and explained. 
Convictions of offences under as 471 and 474, 
Penal Code, in respect of the same document 
cannot stand together The two offences must 
be charged In the alternative Queen v Huzur 
Ah, 0 N W P. 39, followed Uobarak Alt v 
Toe ‘Rjsq T-webor (Ttu2) 17 C. ~W. N. 94 

». 474— 

See b 20 . L L. R. 41 Mad. 589 

*. 47? A - 

See Chabqe , I. L. R. 43 Calc 318 
Sts Co cat »2 e SrAsn-s. 

L L. B. 47 Calc. 71 
• See CnnnwAt Procedure Code— 
as. 222 (2), 233 

L L. R. 38 All. 42 
bs 255, 657 L L. R. 82 All. 57 

1 -• » — — — — Replacing stamps on 

documents by used up stamps, if offence under 
The accused was placed on hia trial on a ehaige 
under s 477A of the renal Code on the allegation 
that he as clerk In the Certificate Department 
bad tampered with requisitions filed under the 
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i. 477A— eoafif. 

Publlo Domands Recovery Art on behalf of an 
estate under the management o! the Court of 
Wards by replacing tho stamps on tboso docu 
ments and on the accompanying vakalatnameu 
by others taken from o'ber papers Held, that 
the acta, alleged did not como within the scope 
of ■ 477A, Indian Penal Code lCrva Emperor 
v Bibbcdavavda (1919) 23 C. W. N, 935 

• — is 478, 482 — “ Trademark " — importer 
ruing a distinctive mart hat property in ft os 
against the rest of the irorld A distinctive mark 
may be adopted by a person who Is not the maou 
lecturer but the importer of goods, and bo will 
acquire the property in that mark aa indicating 
that all goods which bear it have been imported 
by him Pan i v Filming, I L R 3 Cole <17, 
and Lavergne v Hooper, I L It S Mad 149, 
referred to In this care merchants, selectors 
and Importer* of band made sugar, need a dis 
tinctne mark denoting that the sugar contained 
fn the bags so marked bad beep selected and 
imported by them, and their customers accepted 
the mark as a guarantee that the sugar was hand 
made. Held, that the mirk so used was a “ trade 
mark ” as defined in ■ 478 o! the Indian Fermi 
Code Emtebor c Latte (101G) 

L L. R. 50 AH. 123 

• BL 478, 488— Trade mark, meaning of 

— 8 23 — Counterfeiting, ichat amounts to The 
trade mark alleged to be counterfeited was that 
of a company who were the manufacturers of a 
Lind of tooth powder sold in boxes It appeared 
that apart from two points of difference tbe inuta 
tion of tbs whole design was most marked snd 
complete Held, that the expression “trade 
mark " as defined in s 478 must not be confined 
to the trade mark of the complainants registered 
fn England but must include the wholo dealga 
on the top of the box and the black, label pasted 
round the side That tho ease clearly came 
within the definition of " counterfeit " in e 28, 
Indian Penal Code. Julmoket Lao u Dub da 
Paha Bakerjee (1915) 10 C. W. N. 957 

1 432— 

Sees CIS I L. R 39 AIL 123 

a 482, 485, 483— 

Nee Trade Mask L L. R. 40 Calc. 281 

». 488— 

Nee s 478 . . 19 C W. N. 957 


494— 


Bigamy In * case of bigamy the 

person aggrieved is either the first husband or 
the second husband and not the father Where a 
complaint was preferred by the father of tho 
first husband, which resulted in a commitment 
on a charge under s. 498 of tbe Indian Penal 
Code, it was held that the commitment was bad 
Ekbebor v Lala (1909) 

I. L. R. 32 AIL 78 


A Hindu convert to Chris 

tiamty mamed a Christian woman according 
to the rites of the Roman Catholic religion Sub 
aeqnently, and during the lifetime of lus Christian 
wife, he reverted to Hinduism and married a Hindu 
woman in accordance with the ntea of the class 
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to which the parties belonged Held, the offence 
of bigamy was not committed EairiRon r 
Astoit (1910) . L L. R Mad- 371 

— — ■ Offtnet trial?* by Court 

oj Seat ion — Accused d tsckarged — Order directing 
complainant la pay compensation — Criminal P«fe 
dura Code, s 259— Judgment untie is by Magistrate 
S. 250 ot the Code of Criminal Procedure >a not 
applicable where the charge which Is being inquired 
into by a Magistrate is one which is exclusively 
triable by a Court of Session Neither in such a 
case is the Magistrate empowered to sente a jodg 
moot , all that he ia empowered to do la to record 
reason! lor a discharge li ho mate auch an order, 
and to pass the order of discharge Fatly v 
folia, ILF : 5 All 551, referred to 51 et 
Ram » Gtsat Sana! (1918) 

I L. B. 40 AIL 615 

— deemed, the teift oj a 

Ch anuir, (ecowmy a ilvsialmnn and marrying a 
ilustalman during the lift o/ htr Chamar hatband 
— 1‘unuhmtnt — Ignorance of lam The accused, 
MuBaammst Nandi, alias Zaiuab, the wife of the 
complainant, a Chamar. charged her religion 
and became a Musaalman. and a month and font 
days later married a Mussulman named Kuban 
Din She waa charged with an offence under 
a. 494 of the Penal Code Util, that the mere 
fact of her eonnraion to lalam did not dissolve 
the aoousel'( mamago with complainant which 
eonld only be dissolved bv a decree of a Court, 
and that consequently ahe was guilty of an offence 
nader a 491 ol the Penal Code. In the mailer o/ 
Bam Earners, (/ L R 18 Calc SSI), and Ameer 
All’s Muhammadan La e Vol II p. 137, followed 
The a-memnuM of BumJoy v Canga (f L R 4 
Bam. 330), Jamna Devi v Slut Bag (19 F F 
1997) The Croton v ilussammat Bun IS P It 
(Or ) 1913), and The Crown r Ohnlam Fatima [32 
F B ( Cr ) IS” 9] referred to Held also, that the 
acoused • ignorance of the law could be taken Into 
account in extenuation of the punishment. 
Uosssiiut Nxjtoi v Ton Caoww 

UK.1 Lih. 440 
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was brought about without the content of the 
guardian us marriage or even in contravention 
of an express order of the Court. Alai aom mot 
Maya Dees v Bam Chani (20 P. B 1916), foil 
owed Held also, that even if the marriage wan 
brought about fay fraud and Wight on that account 
be declared invalid, it waa not a nullity and It 
binding until it ia act aside by a competent Court, 
and tbat unless it is declared to be invalid it can 
sustain an indictment for bigamy erd the Pets 
ticnera were therefore rightly convicted Gtjst 
Nans r Cbob> . L L. E. 2 lab. £88 

— I 498 — Enticing auay a named 

woman — Marriage — Iliads lair — It heller mamagt 
legal between a Bania and the illegitimate daughter 
o) a Brahman and a Danya woman Held, that 
there was no reaaoD why a marriage brtwren a 
Banya and the illegitimate daughter of a Brahman 
father and Banja mother should not be valid 
according to Hindu law, especially when the 
marriage was recognized by the caate to which 
the husband belonged. Fodam Korean v Sara) 
Kuman, 1 L. B is All 46$, and In the matter «/ 
Bam Kuman, I L B 16 Calc SCI, referred to 
Euxzkob r il tv tv Cortv (1912) 

(X L. R, 31 AIL 6S9 
• 1 ■ — ■ ■ Criminal Procedure 

Code, ss 4, 199, S3S (3) Complainl~S/e/tmen I 
made in Court at unlnett ere in a proceeding 
instituted by the police under a 3EC of the Indian 
Penal Code, the heaband of the woman appeared 
at a witness and caked the Magistrate trying th« 
case to drop the proceedings under a 816 »e be 
intended to prosecute the accused under a 498 of 
the said Coda 17 eld, that the statement made 
by the husband, es a witness f«U within the dtfi 
mtfon oi complaint ia defined in a 4 el (*) of the 
Code of Criminal Procedure and therefore a con 
motion under s 498 treating the statement made 
by the husband as a complaint, was legaL In the 
matter ©/ Cigala Bara, 1 C L B 623, Queen- 
Empref r Kangla.l L. It 23 All 72, referred to. 
EwrxaoB » BaawaM D»» (1910) 

1 L. E 33 AIL £76 
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Sea a 435 . L L.R. 44 Mad. 497 

Su Dztamatios I, L. R. 40 Calc. 433 
See EvidbvOE Act (I or 1872), S 132 

L L. R. 40 All 271 
See Lib ex. . . 15 C. W. N. 995 

See Pam OactciL, Practice or 

L L. R. 41 Calc. 1023 
See Magistrate, rowxn or 

I L. R 33 Calc. 68 

' Defamation — Absolute 

privilege, doctrine of, applicable under t 400 — 
Accused, statement of, tn course of judicial •proceed 
sags A person charged with an offence was, on 
hit trial, asked by (he Magistrate what he had 
to say sad la reply made a statement defama- 
tory of one of the prosecution witnesses Held, 
that tho statement waa absolutely privileged 
and that he waa not liable to be punished in respect 
thereof for an offence under a 409, Indian Fecal 
Code Although the English doctrine of absolute 
privilege u not expressly recognized in the section 
it docs not necessarily follow that ft was the inten 
tion of the Legislature to exclude its application 
from the law of this country In re Vivkata 
Rbddt (1913) . . L L. R. 36 Mad. 216 

i , . — — Defamation — Absolute 

privilege for statement in complatnl to Magistrate 
A defamatory statoment in a complaint to a 
Magistrate Is absolutely privileged Mctudsaui 
Maidit, He (1912) . L L. R. 37 Mad. 110 

■ ■ ■ - - - Defamation — S taie 

mint made to the police— Criminal Procedure Code , 
es JSt and 155 Statements made to the Potice 
ns tho result of action token under ■ 154 or s 155 
of tho Code of Criminal Procedure are privileged 
statements, and as such, cannot be used as evid 
ence or mado the foundation of a charge of defama 
tion ilanjaya v Sesha Shelti 1 L R 11 Mad 
417, and Queen Empress r Govtnda PiHui, 1 L R 
IS Mo/1 238, referred to Further, inasmuch aa 
a statement, in order to be dofamatory within 
tho meaning of s 499 of the Indian Penal Code, 
must be made with a certain intention, a state 
meat made primarily with the object that the 
person making it should escape from a difficulty 
cannot be made the subject of a criminal charge 
merely because it contains matter which may be 
harmful to the reputation of other people or hurt 
ful to their feelings Futzbob v Parwari 
(1919) . . I L. R 41 AIL 311 

— — Defamation — Absolute 

privilege, if can be claimed bp party to judicial pro 
ceding in respect of statements made in petition filed 
in Court— Different rules applicable to tin! and en 
vtinol proceedings — Construction of etatule — Illus 
(rations, legitimate use of— Reference to history of 
legislation heno far proper — Dismissal of apjliea 
(ion for sanction to prosecute for false statements 
on oath if bar to prosecution for defamation— 
Criminal Procedure Code {Act V of 1S9S), ss 105, 
403 In this country, questions of civil liability 
for damages for defamation and questions of 
liability to criminal prosecution do not, for pur- 
pose of adjudication stand on the same bane 
II a party to a Judicial proceeding is prosecuted 
for defamation in respect of a statement made 
therein on oath or otherwise, his liability must be 
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determined by reference to the provisions of a. 499, 
Indian Penal Code Under the Letters Patent 
the question must bo solved by the application 
of the provisions of the Indian Fenal Code and 
not otherwise , the Court cannot engraft there- 
upon exceptions derived from tho common law of 
England or based on grounds of public policy 
Consequently a person in such a position is entitled 
only to the benefit of the qualified privilege men. 
tioned in s 499, Indian Penal Code If a party 
to a judicial proceeding is sued in a Civil Court 
for damages for defamation in respect cf a state- 
tnent mode therein on oath or otherwise, his 
Lability in tho absence of a statutory rules appli 
csble to the subject must bo determined with 
reference to principles of justice, equity and goed 
conscience There is a large preponderance 
of judicial opinion in favour of the view that the 
principles of justice, equity and good conscience 
applicable in auch circumstances should be idrn 
tical with the corresponding relevant rules of the 
Common Lew of England A small minority 
favours the view that the principles of justice, 
equity and good conscience should bo identical 
with the rules embodied in the Indian renal Code 
In order to tale a case out of the primary rule 
enunciated in a 499 of the Penal Code and to 
bring it within either exeeption 8 or 0 good faith 
on tho part of the person who makes or publishes 
the imputation must be established An lllna 
tration to a section is useful so far as it helps to 
furnish some indication of the presumable inten 
tion of the legislature and does not bind tbe Courts 
to place a meaning on the section which is fncon 
•istont with tbe language The Court is bound to 
administer the law as enunciated by the legislature 
and neither to enlarge nor to restrict the sphere 
of its application Reference to history of legis 
lation can only be legitimately made when reason 
able doubt is entertained as to the construction 
of a statute The proper course ia in the first 
instance to exstnme the language of the statute, 
to interpret it, to ask what Is its natural meaning, 
uninfluenced by any considerations derived from 
the previous state of the law, to begin with an 
examination of the previous state of the law cn 
the point is to attack the problem on the wreng 
eDd , and St is a grave error to forte upon tho 
plain language of the section an interpretation 
which the words will not bear on the assumpticn 
of a supposed policy on the part of the legislature 
not to depart from tbe rules of the English law on 
the subject The dismissal of an apphcaticn 
by a party to a judicial proceeding for sanction 
to prosecute the Opposite Party under as 181 ard 
193 of tbe Penal Code for statements made by the 
latter on oath was no bar to tbe prosecution for 
the same statements under * ECO of the Penal 
Code, the prosecution having been etarted prior 
to the application for sanction, and its dismissal 
further not attracting the operation of • 4(3, 
Criminal Procedure Code Sa+iSB CnmvBl 
Chakbavabtt r Ram Ratal Dz (8f* B) 

24 C W. N. 882 

— *. 499, Excepg. 1, 2, 9 ; s 62 — 

See Pmvt Ccrtrxm, thactice OT 

I L. R. 41 Calc. 1023 

i. 49P, Excep. 9 — 

See Detamaiio* L L. R. 41 Calc. 614 
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at, a specified rale appeals to Ike Court to be a 
stipulation by way of penalty. What constitutes 
a stipulation by way of penalty mast bo deter- 
mined in each individual case upon its own special 
circumstances. Webster v Bosanjuet, [1912] A C 
394, Khagaram Das v. Ranuanfcor Dai Prexmamk, 
I. L It 42 Calc. 652, Bouwang Ra]d Chtllaphroo 
Choiodhun v Bang* Behan Sen , SO C IF N 408, 
Abdul Ilajeed v Khirode Chandra Pat, 1 L It 
42 Oalc 630, and Qopeskvat Saha v Jadav Chandra 
Chanda, I. L. It 43 Calc. 632, releired to Ter 
Sawdehsoh, <7. J The releaso of cno of several 
joint mortgagors with no express reservation ofthe 
mortgagee's remedy against the other mortgagors, 
does not t pso facta release the other mortgagors 
Krishna Char an Barman i Sanat Kumar 
Das (1016) . L L. R. 44 Calc- 162 

Compass HrVDn Law (Minor) 

2 Pat. L. J. 212 

PENSION. 

See Cno Procedtoe Code, 1908, s 10 
4 Pat. L. J. 657 
See Pensions Ac* (XXIII or 1871) 
PENSIONS ACT (XXIU OP 1871). 

See Cmt Procedure Code (Act V or 
1903), s 9, Sch II, s 20 

L L. R. 37 Bom. 442 

— ■ S3. 3, 4, 6, 8 —Pension— Definition — 

Grant of village by Government revenue free — 11 ojif. 
nl-art— - Construction of document— Condition pur 
porting to ret tram alienation. Held, that a grant of 
samindan, the revenue of which is remitted by the 
Government, is not a pension within the meaning 
of « 3 of the Pensions Act, 1871, and no certificate 
is necessary under s 0 to institute a suit with 
respect to it Nor can an entry in the irajit hi 
an to the effort that " no co sharer is competent 
to transfer property " standing by itself, havo the 
effect of making such property untransferable 
Gan pat Boo v Anand Bao, I L R 2S All 104 , 
32 All. 148, and Laehmi Naraxn v Hath ml Singh, 
1 L R 26 All 617, referred to Mannu Lai. r 
Fazd Imam (1911) L L. R. 33 AIL 5S0 


See Saxakjam 2. L. R. 41 Bom. 408 
See Secret ah v or State tok Intis 

L L. B. 38 Calc. 378 

— ■ Collector — Certificate of 

Collector — Civil Court— Jurisdiction — Suit forded* 
ration for share la cash allowance — Dtshpande 
Kulhami . Vatan The plaintiffs sued for a 
declaration that they were owners of a share m 
the Dashpando Kulkami Vatan which consisted 
of a cash allowance paid annually from the Govern- 
ment Treasury. They did not produce a eertl 
fiesta from the Collector as required by s 4 of the 
Pensions Act (XXIU of 1871) Held, thst the 
suit fa the absence of a certificate from the Col- 
lector could not be entertained in a Civil Court 
owing to the provisions of s 4 of the Pensions Act, 
1871, inasmuch as the suit was clearly one relating 
to a pension or grant of money conferred bv the 
British Government BoJaj* Han v Rararam 
Billot, I L B 1 Bom 75, followed. Qatxnd Sita- 


PENSIONS ACT (XXIU OF 1871)— cor, id 
• S. 4 — con id. 

ram v. Bapuji ilahadto, I, L It 18 Bom 616, 
distinguished Drabkanatu Ambit v Mahadeo 
Balkrisjtna (1912) . I. L. B. 37 Pom. 81 

... . .. — Kulhami vatan — Zand 

revenue assigned for the office of Kulhami — Suit for 
a share in the revenue — Civil Court — Jurisdiction 
A suit by a member of 3 Vatan family for a declare 
tion of his right as owner of a certain share in the 
land revenue assigned for the purpose of support- 
ing the office of Kulkami, is a suit falling within 
the purview of b 4 of the Pensions Act, 1871, and 
is not maintainable without a certificate from the 
Collector I! ATKBisn n a Sasidhaji v Datta 

nurA Mahadev (1917) 1, L. R. 42 Bom. 257 
.Vo distinct grant of 
land revenue — Section, no tar — Hereditary 1 1 llage 
Offices Act {Had Act 111 of 1895), s 21, in " any 
claim to recover emoluments of an office,” meaning 
of-— Regulation VI of 1831 — No jurisdiction for 
Revenue Courts to decide icAaf are emoluments or to 
decree possession — Res judicata 8 4 of the 

Pensions Act (XXIII of 1871) fs a bar to a civil 
amt only where tho Court is able to hold that 
there was distinct grant of the land revenue 
itself, and where there is nothing to show that in 
the hands of Government before the grant of the 
inam, tho land was treated as liable for the pay 
meet of land revenue or that the Government 
intended to split up its ownership into mtltaram 
and ludivaratn or to make a distinct grant of the 
land revenue , a 4 of the Pensions Act esupot 
hare any application with reference to a suit for 
the recovery of such land alleged to have been 
granted as mom Her Highness hi o tin Sn Jti 
jamba Bai Sahib v Secretary of State (Appeal Bo 
10 of ISOS) explained and followed The word* 

' any claim to recover the rmolumenta of an 
office." The Madras Hereditary tillage Offices 
Act (Mad Act III of 1895), s 21, can only mean a 
claim to recover what in fact are the emoluments 
of sn office or possibly what are claimed by the 
plaintiff to be the emoluments of an office, and 
cannot by any rule of construction bo extended to 
include a claim to recover what the plaintiff denies 
to be the emoluments of an office but what the 
defendant alleges to be such emoluments Kasi- 
ram Narasimhuluv Barasimhulu Patnaidu, 1 R. 

R 30 Had 126, explained and distinguished 
Under Madras Regulation VI of I83T, which was 
repealed by Madras Act III of 1895, the Revenue 
Courts had no jurisdiction to decide what were 
tho emoluments of an office or to declare posses 
sion against a person alleged to bo a trespasser 
Hence neither a 21 of Act III of 1895 nor Regula 
tlon VI of 1831 ia bar to the suit Rotvlha Noun 
dan r hluthu Koundan, I L R 13 Mad 41, 
referred to Therefore a decision under the Re- 
gulation VI of 1831 cannot operate a* res judicata 
with reference to a euit for lands in a civil Court 
Secret art ot State v Koeusbavvd'i: (1913), 

L L. B. 33 Msd. 659 

ss. 4, 6, 6 — Salt for a declaration 

affecting the liability of Goiernment— Jurisdiction 
of eml Court The plaintiff esme Into Court 
claiming in effect a declaration that he vas entitled 
to bo eon»idered as the assignee of the Government 
revenue payable in respect of certain property 
as being tho reversioner to one Daljut Ral, who. 
was the last assignee lie produced a certificate- 
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PENSIONS ACT (XXIH OP 1871)— anti. 

— *5. 6. 8, 11— eontd. 

of the Pens soft* Act, 1871. Held, overruling the 
contention, that the power of the Collector under 
the Act had been exhausted and there was no 
discretion for that officer to exercise either under 
the Act or the rules, so far as the applicant’s 
right to recover the arrears that had become dne 
In the life-time of the last holder, was concerned 
Held, further, that If those amounts remained 
unpaid, the Collector held them for and on behalf 
of the last holder, a« moneys duo to him, and as 
moneys therefore recoverable on his death by his 
heirs independently of any question which might 
arise under the Pensions Act, 1871, or the rides 
framed thereunder CmMaiMAl. v I’eixjiyaw 
(W»> . • . 1. L, R. 34 Bom. 154 

— ■ ■ i ■ t. 11 — Pension — Grant of land ly 

Government — Construction of document — execution 
of decree — -Cm! Procedure Code (ISOS), t CO(g ) 
The Government “ for political considerations * 
granted certain property to the original grantee 
for life and to his descendants as an absolute 
estate Held, that such grant did not constitute 
a political pension within the meaning of * 60 (g) 
of the Code of Civil Procedure, and that the land 
so granted was not exempt from attachment and 
sale tn execution of a decree Held, also, that 
the r.ghts of the parties to whom the grant had 
been made by the Government must be deter, 
mined by reference to the original sanad conferring 
title on the grantee and his descendants, and the 
opinions expressed by certain Revenue Officers 
as to Us meaning were irrelevant on * question 
of the construction of tho document Lachm 
Naram v J/atuiuf Sing*. I L ft SB All 617, 
and Anna Bflii r Rajn vn n mm, I L R 31 All 
332, followed. Kaviz Fatima Beg am r Rasira 
Brsi (1014) . L U R. 38 All. 318 

PERFORMANCE. 

See Civil. rnocinciiE Code (Act V or 
1008), O XXIII. * 3 

1. L. R. 38 BUI. 059 

■■■■- — Tims lor — 

See PBoerncEE. 

I. L. R. 43 Calc 832 

PERUANA REGISTER. 

See Laruebaj Lawns. 

L L. R. 45 Calc. 574 

PERILS OF THE SEA. 

Set IvstSAxcB . 18 C. W. N. 091 
PERIOD. 

' expiry of the — 

Set Tbawsteb or PsopisTr Act, • 67 
I. I*. R. 31 Bom 482 

PERJURY. 

Set D*rostTiosJ L L7R. 48 Cale. 895 
See BrvoxL Excise Act. w 16. 

15 C. W. N. 189 
Set Faaco , L L. R. 33 Mai- 203 
See rwat. Code (Act XLY or IVA), 
si 0?, 101. J°3 

L L. R. 38 AIL 3S2 


PERJURY — con Id. 

abetment of, before Magistral* — 

See CBrsrrvAL Peocedcee Code (Act V 
of 1898), s 105 LL. E. 42 Eom. 100 

Arising from contradictory it&te- 

menfs — 

See CnuirxAL Pbocedche Code (Act Y 
or 1898), S3 236, 195, 537 (6) akd 164 
L L. B. 45 Eom. 834 
sanction to prosecute lor, not desir- 
able in public interests— 

See CaiuwAL Pbocepcbe Code (Act Y 
or 189S), a 195 

L L. R. 37 Mad. 564 

In deposition teloreCivU Court, not 

read out to deponent — 

Set Petai, Code, 1860, s 103 

I. L. R. 1 Lah. 361 

1 1 1 Sard ion for pros ecu 

lion — Cnmiuol Prreedvre Code (Act V of 2S9S), 
e 105 — Conditional sanction A sanction to pro- 
aecute for perjury given under s 195, Criminal 
Procedure Code, cannot bo conditional Re 
Mcjrerra (1913) . . L L. R. 33 Mad. 471 

" — 11 ilneu — Deposition 

not read over to witness tn the hearing of accused 
or his pleader but read by witness himself— Inad- 
possibility of deposition tn subsequent trial fcf 
gmng false evidence — Proceeding against tntn Mr- 
Preliminary tngviry— Omission to record etalt 
menu of witnesses exomtned thereat— Order fet 
prosecution not containing assignment of the /ales 
statements — Criminal Proctdure Code (Act V of 
1S3S) se SCO (J), 476 — Practice S 360(1) of the 
Criminal Procedure Code requires the evidence of 
a witness to be read over to him in the heating of 
the accused orhis pleader, so as to enable the latter 
to correct any mistakes in it. T1 e reading of the 
deposition by the witness himself is not a com. 
pliance with the section, and renders the record 
of it inadmissible in a subsequent trial against him 
under a. 193 of tho renal Code hlahendra Rath 
Muser v Emperor, 12 C IV N SIS, and Jyotnh 
Chandra ilutcr)ct r Emperor, I J R 36 Calc . 
955, followed Although » 476 of the Criminal 
Procedure Code does not expressly pronde for 
the manner in which the preliminsiy enquiry 
thereunder is to be recorded, a summary of the 
statements of the witnesses examined thereat 
should be made An order under tho same tee 
tlon, directing the prosecution of a person for 
giving false evi lence, should set out the slate, 
menta alleged to be false Empebob r Jocevofa 
Nats 0 nose (1014) . I. L. R. 42 Calc. £40 

Poster of High Court 

to direct prosecution when foist endence given 
More He Committing Magistrate in the Mafusul— 
Reartil first tins Magistrate — Presidency Magis- 
trals— Criminal Procedure Code (Act F of 1533), 

s ITS — Pmlii* Where % witness tiiclntd 
during the trial of a prisoner at tho Original 
Criminal Sesaima of the High Court hsa Inten* 
tionally made false statement* before the eom. 
tnlltinz officer at R in the district of AJipore, the 
High Court has jurisdiction, under s 476 of the 
Criminal Proeed ore Code, to send tho e**e el the 
witness for inquiry or tntl to the Dfxtrl-t Mag's- 
t rate of AL pore as the nesrest Magistrate of the 
first cUsa Kedar Rath Ear v. King Emperor, 3 C. 
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PERJURY-^««M. 

Emperor dlatingnlahed FvmW * TVijrt ra 
Bhantar Sailor Uj!!l Cfllc CIS L. 1 SSI 
Dosaldjok (1916) I. L. E 43 Calc {42 

PERMANENCY OF KENT 
•— ■ — - presumption of— 

Bee Ia.t!DLOHD xvo TriAXT 

L L. St. 44 Calc 830 

PERMANENT AGRICULTURAL TENURE. 

See Lavdlobd a»d Titaxt 

1 L. R. 37 Calc 323 

PERMANENT HEREDITARY TENURE. 

See Metis 4 TO Mrsnuu 

1 L. B. 44 Calc. 685 

PERMANENT IMPROVEMENTS 

See Vitvoon Ant Pmu'HASM 

L L. R 37 Calc 362 

PERMANENT LEASE. 

Ait Hki™ Law— PAXT mow 

I LB M Calc 1118 
See ISrrDu Law— R n-ioiocs Prrow 
“Wf I X. R 42 Calc. 538 

Set Lata* I L. R 43 Calc 332 

Set Luutatiox L L. R 43 Calc 34 
PERMANENT RIGHT OF OCCUPANCY 

Set Madras Estates Laxd Act 100S 
L L R « Mail. 85 6 
PERMANENT SETTLEMENT 

See Cuaoexbabx ChabWax Laxt>« 

I L. R. 44 Calc 841 
See Fnmac L L. R. 43 Calc 489 
Net Madras Ibbig atzot Cess Act (VH 
o» 18(55) % l 1 L8 !8 Mad. 897 

s 14 Pegs 1 ASD 2. 

L L. R. 40 Mad. 886 
See Madras R»an.ATio» X\V or I«0" 
I. L. R. 41 Mad. 884 
Nee RioptAnox I or 1703 

15 C. W N 300 

PERMANENT TENANCY 

SmBgaqdari Act (Pom Act V or ISC' 1 ) 
• 3 L L. B. 38 Bom. 6“9 

See Land Rztbxcb Cobb (Box Act Y 

or 1870) a 83 

L L. R 38 Bom 718 
Set Lakdlord aid Tixaxt 

L L. R. 47 Calc land 230 
Net Liass L L. R. 43 Calc. 332 
See Sea Lime 

LLE.18 Cals “83 
See Tnw am tob. 

L L. R. 37 Calc. 662 
" *7 occupancy raiyal — 

Nee Beboaj, Tbbascy Act 1885 a 85 

» C W S 4 


PERMANENT TENANCY— <o»*£ 

il ms y Is granted by nlyst at fixed 

rent— 

Nee Bkxoai. Tjttaxct Act 1885 as 11 
12 18 ash 85 25 C W N 9 

• power ol head cl matt to grant — 
See IIitdo Law — rvDOWHEXT 

L U E 40 Mad. 745 
- AfiTette possession — Hetesslty ot 

notice to the landlord— 

See Laheiosd axd Tixaxt 

LLE M Bora. 80S 

Adrene posiberioa ol tenant against 

mortgageo — Whether can run adversely 
against mortgagor— 

Nee Advulss Pobsbsswt 

L L. R. 45 Bom. 681 

1 — — Bnfldlag lease— Lco/e eon 

itnctKm of — Permanent]/ inference at to — Dirrlf 
inn Kotue — Long poeeet* on The mere fecla that 

* le&M) ol land was lot d»tU dr purposes and that 

the lcaseea hare been alioved to remain in poaien 
non of the land on payment ot rent for a long 
period would oat la themselves L* infficlcrt to 
establish the permanant nature ol the tenancy 
where there la nothing to ahow that tte bo Id ng 
waa contemplated to be or in laot wea a masonry 
bold eg Bsraoa Pbosao Barbas « rtusAaxo 
Kdwae Das (1912) 16 C W N 504 

* — .. — - Lraie— rrennp 

t on of permanency —Peace for InMenj purpose— 
Lon.j notice lion — Uniform rent— Permanency net 
hon of mixed law and fact— Second appeal Where 
the origin of a tenancy wea nnknoan and It waa 
eataU shed (1) that the original tenant and hla 
aocceaaor had been la occupation of the land for 
oxer a *ty years, (I ) that tl e rent bad never been 
varied (il ) that the tenancy bad been treated 
by the landlord a> heritable and ( t) that the land 
waa let ont Tor residential pnrpoace the inference 
waa held to be legitimate that the tenancy at 
«ta inception was permanent. The question of the 
nature of the tenancy inn red quest on ofject 
and law the inference aa to tl c nature of the 
tenancy from the facta ionnd la a quest on of law 
which ran be gone Jcto on tread appeal 3fot la 
east CtuvBAZi v Teiakcodix Kka* (1911) 

10 C. W N 867 

PERMANENTLY SETTLED ESTATE 
Nee Bzxoal Txtakcv 

L L. R. 48 Calo 473 
Nee Lard Tncir ix 'f»n«A* 

L. St 46 I. A. 33 
Nee Bksebved Forest 

L L. R. 47 Calc 889 
PERPETUAL INJUNCTION 

Nee Ixapxctiox L L R. 37 Calc. 731 
Set Tacsr L L. R. 41 Calc. 19 
PERPETUITIES 

Set Cbasitibls Trcst 

L Ik R. 48 Calc. 124 

Set Pr* xurtiox 


r L. R SS Mad 114 
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PERPETUITIES— 

See Pc ' tie Lease 

14 C. W. N. 601 
Set Transfeb or Property Act (IV 
or 1882), s 64 L L. R- 39 Mai 462 
See Will . . 3 Pat. L. 3. 199 

L L. R. 40 Calc 192 
L L. R. 48 Calc. 4S5 


PERSONAL DECREE. 

See Chahqe . I. L. R. S0 Mai 493 
See Decree holder 

L L. R. 38 Mai 677 
See Transfer or Property Act (IV or 
1882), s 90 . I. L. R. 34 Bom. 640 

against sub-mortgagee — 

Set Mortgage I. L. R. 45 Calc. 702 


applicable to Hindu Law— PERSONA DESIGNATA. 


See Pee emttion I. L. E. 38 Mai 114 
See Hindu Law 25 C. W. N. 143 

rule against — Counant 

to run I nth the land An agreement to grant at 
an indefinite time in the futuTO whatever land 
might bo required by the other party to the agree 
ment is void as offending the rule against perpe 
tuitieB Mabaraj Bahadur Sindh v Balcdand 
Chowdhdry . . . L. R. 48 I. A. 376 

8 Pat. L. 3. 183 

PEKSONZE INCERT/E. 

See Hindu Law— Will 

L L. R. 39 Calc. 87 
15 C. W. N. 945 


PERSONAL ACTION. 

whether criminal proceedings ahato 

on death ol person asianlted— 

See Penal Code, 1800, ss 30! and 323 

I. L. R. 1 Lah. 27 

Abatement— Death of 

plaintiff after obtaining a decree in hu favour— 
Whether his legal representatives can tarry on an 
appeal. One D J! sold hi* land in 1908 P, a 
collateral o£ D B, brought the present suit for 
possession on the allegation that the sale was 
without consideration and necessity. The first 
Court decreed plaintiff a claim on payment of 
Its 830, being tho part of the consideration which 
it held to have been legally proved Both parties 
appealed. During pendency of the appeals P died 
leaving no heirs except his two widows, whose 
name* were brought on the record ■* legal retue 
sentativea ot the decessei The lower Appellate 
Court was ot opinion that the right ol P, being 
personal, his widows could not carry on the appeal 
which wa* therefore held to have abated and 
dismissed. The Court also held that the vendee** 
»ppeal must under the circumstance* succeed 
The widow* appealed to the High Court Held, 
that judgment having 6eeo obtained before 

E laintifl’s death tho benefit of It survived to his 
■gol representatives and that the lower Appellate 
Court must therefore hear the appeals on their 
merits Muhammad Bussain v A kvehato, (/ L. 
S 9 All 131, F B) Svllaraya iludah v Manila 
Mudale, (7 L. F, 10 Mad 31 5) and Copal Ganeeh 
V Pam Chandra, (1 L B 2C Bom £97), followed 
JIU8SAMMAT Bah KArj> V JlWAN StNOH 

1. L. R. 2 Lah. 189 

PERSONAL COVENANT. 

See LtwvrvnoV. I. L. R. 42 Calc. 294 


PERSONAL DEBT. 


See Naikins I. L. R. 37 Bom. 116 
PERSONAL INAM. 

Bee IIadf.as Forest Act (XXI of IS62), 
ss 6, 10, 10, 17 

I. L. R. 39 Mai 494 

PERSONAL LIABILITY. 

Bee Executor I. L. R. 45 Calc. 638 
Set Foreign Judohrst 

I. L. R. 36 Mad. 414 


1. ■ ■ — Alirab- — Anti- 

quity and purpose o) payment — Contractual founda- 
tion — Bengal Tenancy Act (PI// of 18S5), u 74, 
30 ( c ) — Public Demand* Betovery Act ( Btng 1 of 
1S95) Where the Collector in execution of * 
certificate issued under the Public Demands 
Recovery Act, realised from the plaintiffs certain 
charges described a* peshlosh levied on two estate* 
from time immemorial, and the plaintiff sued for 
a declaration that it was illegal and prayed for the 
cancellation ol the certificate lor the retond ol the 
amount thereunder, and for a perpetual injunction 
restraining the defendant from levying the fclh 
l-oa\ Iq future Held, that pc/hkoth could cot he 
regarded a* an imposition in the nature of an 
abtcdb within the meaning of the various provisions 
enacted on that subject Such payment came out 
of the land and the right thereto wa* an interest 
in the land to which a title might be made by 
prescription • Held, also, that the peculiar eitue 
tion and character of the land and antiquity and 
purpose of the payment all pointed to a legitimate, 
contractual foundation XJioy Aomin Jana v 
The Secretary of Slate for India in Council, (/P/5) 
B A A a 44 of 1912 (unrrported) referred to 
Laesdmi Kabatah Rot v Secretary or State 
fob India (1918) I. I, R. 45 Calc. £66 

2 . Pethlosh or on 

nualtum levied by Government for upkeep of ei riant 
tncnl, if advaS An annual cum levied 6y tToveni 
ment for the upkeep of embankments is not 
an altcai long continued payment from time 
immemorial which in itself is a title ti» the red 
pient of the payment is a good and sufficient basis 
of the claim ucor Nabaiw Jana r Secretary 
of State fob India (1916) 22 C. W. N. 823 
PETITION. 

• — delay In filing divorce — 

See Divorce Act (IV of 1869), s 14. 

I. L. E. 41 Bom. 88 

lor winding op Company — 

Set Coxpavy , I.L.B.S9 Bom. 16, 47 

PETITION OF COMPROMISE. '*"1 

Set CovyBOMKE I. L. R. 45 Calc. 818 
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PETROLEUM ACT (VCI OF 1898). 

— — — H. XI and IS— Keeping in voeteuion 
a quantify e«ee< leaf tie imtimoi allows hij fain — 
Lialihty of a licensee for the acts cj Air aernaaf or 
agent in lA« ahstntt of finding of yvi/ly Inoud'dge 
on in own pari— Ptlreknm Act (MI of iiX>), 
n II and 05 (a) A licensee is not, In the absence 
of a finding by tho Court that ho knew that more 
than 800 gallons ol petroleum were being trim- 
ported at on® tins® on bis Iicens®. and that h® 
allowed tho same to take place with such know 
ledge by his servant, criminally liable, under Mil 
and 13 (a) of the Indian retrolenm Act (Mil of 
1899), for tho acts of the latter dono in contra von 
tion of tb® law Though th® Act provides a 
personal penalty the only perron that can bo 
punished )> tho ono who keeps petroleum or carries 
It about or puts more then 500 gall ms at ona 
place Oism En t Lursaon (toil) 

t L R. 40 Calc. 339 

PIA1. 

" ■■ — over & drain, right to- 
ffee J fit nic teat. Convert. 

X. L. B. 33 Mad. 6 

PICKETING 

See Mannar FnaVcmes 

I. L. R. 47 Calc. 1079 
PIECEMEAL ACQUISITION. 

See Land Acquwitiof 

I. 1. R. 48 Calc. 892 

PIECEMEAL TRIAL. 

See IUiurr . L l. R. 42 Calc. 3X3 
PILGRIM BUSINESS. 

profils from—- 

See Reckitcb I. L. R. 40 Calc. 378 
PILGRIMAGE. 

See lTnrno Law— Lioat Nacasarrr 

L L. R, 30 Bom. 88 

FITRAI CHELA. 

See Hindu Law — Smxirssiox 

I L. R. 39 Bam. 188 
PLACE OF EXAMIKATIO-V — 

See Eusisrnos on Couwissiof 

I L. R. 43 Calc 418 

PLACE OF 8U1NQ. 

Ste Corn, Pbockbc** Con* 1838 a 19. 

I. Ik R. 42 AIL 480, 619 

PLAINT, 

See Am*vdji*vt ot Plaint 

1 L. B. 30 An, 370 
See Cmt Pbocbditrl Con* (1908) O VI 

See CotTST re a. I. L. R. 42 Calc. 370 
See PixanrNos X L. R. 37 Calc 838 
See PnicTic* . I L. R. 34 Bom. 244 
■ amendment of— 

See Aepejr, . I l E. <a Calc 85 
See Causa or Acnos 

L L. R. S3 Calc. 787 


PLAINT— <o»/d 

amendment of— c o*tl. 

See Civrt. rsocinURB Cod*. 1882 

L L. R. 31 Bom. 250 
See Cmt, Pbocidufh Co nr. 1993 — 
a D . L L. E. 45 Bom. 590 
s. 92 L L. R. 38 Bom. 188 

O VI, * 17 . I. L. R. 86 Mad. 373 
L L. R. 44 Bom. 815 
Ste Covraact L L. R. 47 Calc. 458 
See Court raa , I, L. R 44 Calc. 353 

See Hindu Law — A doi-tion 

5 Pat. L. 1. 194 
Set Tool . . L L. R. 83 AIL 733 


See Ijs Pbndbns 

L L. R. 41 AIL 534 
See l’antta* . I. L. R. 37 Calo. 220 
See raarmov, aurr roB. 

I. L. R. 33 Calc. 631 
See Fna aumoN I. L. R. 38 AIL 673 
See Pfoubdu** L L. B- 49 Calc. 832 
See Round X. L. B. 43 Calc. 038 
See Sraerrio RaLiar Act. 1817, a. 42 

23 C. W. N. 652 
See 13 P Court or VTaM* Act (111 or 
1890), a 48 L L. R. 37 AIL X3 

authority to file— 

Set raaerte* t L. XL 30 AIL 343 

construction of— 

See Brtcina ltauar Act (I or 1877h 

a 0 . . L L. B. 40 AIL 837 

«4et returning— I ot presentation in 

Proper Court- 

See Cjvtl raoranuB* Con*, 1908 a. 101, 
O XLIU. a. 1 L L. B. 42 AIL 74 
a- US L L. R. 43 AIL 334 

presentation of — 

See Mat> aas Eutites Li id Act (I or 
1908), b 192 L t. XL 33 Mad. 295 

rejection ot— 

See Coust Tin I. L. R. 40 Calc. 615 
L 1> R. 44 Calc. 352 


See JuoicuL OrnoEBS' Protsction Act 
(XY 11I or 1850), ® 1 

L L.R. 39 AIL 518 
- — Return ot toi presentation fat proper 

BztCrvn. Pbocsdu** Coot, 1803, s. 184, 
O XLIU, a. 10 L L. R 36 AIL 58 
X L. R. 43 All 334 


- amt against Receiver — 


Set Itsoa Court. I. L, R. 44 Bom. 803 
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PLAINT —contd. 

Verification o! — 

See Ex PARTE DECREE 

L L. R. 43 Calc. 1001 
— . Amendment — Plaint, amendment of, 

by party to tchom it u returned for proper roluolioR 
A plaintiff, to whom ft plaint was returned for pro 
perly valuing the properties claimed therein, 
altered the valuation as directed therein and 
struck out some of the properties to bring the suit 
within the jurisdiction of the Court field, 
that there was nothing illegal in the amendment 
and that it was competent to the Court to accept 
BUeh amended plaint KaiUTMBayjra Fohka 
FONDAS V AuTHtMOOLA FoVNAPDNDAN (1809) 

L t* R. 33 Mad. 282 
■ — I — Leave to file— ffi«» by Registrar 

— 1'epreientment — Limitation, error of procedure, 
rectification td(Ain time, delay in completion of 
order and recording the repreeentment of plaint 
Where on leave being asked lot m the plaint under 
cl. 12 of the Charter tho Registrar on the Original 
t'ido of tho High Court, under a misapprehension 
of tho change in procedure with regard to tho 
filing of plamts, gave such leave but on discovery 
of the fact that the Registrar had no authority 
to grant such leave, tho plaint was withdrawn 
on tho 15th August 1907 and was immediately 
after presented before a Judge sitting on the 
Original Bide who gave the leave and endorsed 
on tho plaint “presented 15th August 1907,” hut 
there was delay in the office in completing the 
order, and stamps were supplied opon requisition 
from the office on the 14th December 1907, and it 
was recorded in the office and also re endorsed 
on the plaint that the plaint was re registered and 
filed on the 18th December 1907 , on objection 
being taken by the defendant that the suit was 
barred by limitation . Held (by CitAUDirURt, J ), 
that the 15th Of August 1907, as recorded by tho 
Judge on the plaint, was the doto of its presenta 
tion and the suit was not barred by limitation 
Osmond Beiby v RsniTisa Chandra Achabva 
Cbaddhubi (1914) . , 18 C. W. N. 831 

Form ol plaint — Suit against Cor 

porahons — Defendant, misdescription of— Service 
on Corporations — CiwJ Procedure Code (Act V of 
7908) O XXIX, rr 1 and 2— Practice In a 
plaint filed against two companies, the defendant 
companies were described as “ tho India General 
Steam Navigation and Railway Company, Limited, 
and the Rivers Steam Navigation Company, Limit 
ed by tlieir joint agent A E Rogers and notice 
was served on Mr Rogers Subsequently Mr 
Rogers retired from the service of companies 
and left tho country At the trial of this suit 
the plaint was amended and Mr Rogers’ name 
was omitted from the title of the suit which 
was proceeded with against the two companies 
Reid, that the plaint as onginally framed was 
in contravention of O XXIX, r 1 of the Code 
of Civil Froocdure Ram Das Stin v Stephenson 
10 W R 306, hubetn Chunder Paul v. Stephenson, 
15 IF II 534, and Campbell v Jackson, I L. R 
12 Calc, it, referred to Held, also, that the 
amendment might stand but the plaintiffs 
were bound to serve notices of the suit in the 
wanner provided in O XXIX, r 2, after the 
amendment had been made and the Suit properly 
constituted India General Steam Navicutiov 
a.sd Rau-WaT Company, Lt> v Lai Mob ah Saha 
(1915) . . . . L L. R. 43 Ceh% 441 


PLAINT— concld. 

Amendment ol plaint— Procedure— 

Suit barred by limitation when change in Us nature 
is made by amendment — Discretion to allow amend 
ment — Valuation of suit— Judicial Committee, prac- 
tice of — Cm! Procedure Code (Atl V of 1908), 
O VI, r 17 Whero there is admittedly a power 
to allow an amendment ol the plaint, though such 
power should not as a rule ho exercised where its 
effect is to take away from a dcfi-ndant a legal 
right which has accrued to him by lapso of time, 
yet there are eases where suoh considerations 
ace outweighed by the special circumstances ol 
the case, ifohummud Zahoor Ah Khan v ./Jaffa 
Acer, 11 Moo 1 A 46$, referred to The suits 
which gave rise to tho present appeals were ins 
tituted by the three first respondents claiming a 
declaration that they were entitled to certain 
right of pro emption against tho several appel- 
lants (defendants) who were vendees of certain 
sharca and interests in the properties to which the 
suits related, but none ol the plaints claimed 
possession of the property sold and the usual con- 
sequential relief Tho defendants in their defence 
admitted the plaintiff’s right to pre-emption, 
but objected that a mere claim to such a right was 
not a claim to any right of property within tho 
incoming of s. 42 of tho Specific Relief Act (I of 
1877} and that tho right to pro emption could not 
be enforced by a mere declaratory degree The 
SuboTd'n&to Judge and tbe first Appellate Court 
refused to permit an amendment to the plamts by 
adding a claim for possession after pre emption 
on the ground that a snit to enforce a right to 
pre emption was barred by lapso of time Tho 
Court of the Judicial Commissioner on second 
appeal allowed the amendment to be made, there 
being no reason to supposo that tho plaintiffs 
had acted otherwise than bond fide, and the amend 
meat, not making any alteration in the nature of 
the relief prayed for Held, that the discretion 
exercised in allowing tho amendment should not 
ha interfered with Held, also, that tho Board 
will not interfere with any question of valuation 
unless it can bo shown that some items has been 
improperly made tho subject of valuation or 
excluded therefrom or that there is some fun- 
damental principle affecting tho valuation which 
renders it unsound On tho mere question of 
the Talue of admitted items their Lordships will 
not interfere Nor will they allow an argument 
based upon an assertion that the valuation has 
proceeded on an erroneous footing to bo raised 
on appeal to the Board unless it was raised before 
the Judicial Commissioner , and if it were so raised 
tbo fact that it is not referred to in the 
written statement of theparty raisingit, is a good 
and sufficient reason why it should not bo intro 
duced at this late stage of tho proceedings. 
Charan Das v Amis Xftan (1°20) 

I. L. R. 43 Calc. 110 

PLAINTIFF 

See Cmx. ProcxntfRE Code (Act V OT 
1908), O XXII, rr 3, 6 

I. L. R. 43 Bom. 168 

See IvsoLVEvr Plaistut 


See Civil Fbocedcbe Cod* (Act V of 
1908), t 92 . 1LR 40 Mad. 110 
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PLEADER tosU 

struck oft br.t had allowed letter* written by hi* 
clerks to go from bis office to the client, and had 
even written one himself, winch would lead him 
to believe that; the appeal hid been heard and 
dismissed m dne course, and had also not given 
the Court, on the earliest possible opportunity 
any reason for ins absence when the appeal was 
tailed on, except that other -professional engage- 
meats had prevented him from being present, 
nor had ho over offered to the Court any explana 
tion or apology concerning liis conduct of tho case 
nor expressed to the Court any regret for its effect 
The vakil after being called on to show causo why 
ho should not bo punished under tbo Letters 
Patent of the High Court, or the Legal Practi 
tinners Act (XVIII of 18'9) for professional rma 
eondoct, was, whilst personally acquitted of any 
fraudulent or criminal act, suspended from prac 
tismg lor eir months Weld, on an appeal to the 
Judicial Committee, that the vakil had in b>* acts 
and omissions to explain, regret, or apologise for 
them, utterly failed to perform what his honour 
and duty to Ins client and to tho Court made it 
Incumbent upon him to do , and their Lordships 
while not Interfering with his acquittance of direct 
and personal fraud, did not see their way to acquit 
him ol comic* * tn the management of the 
appeal, and of hi* client’s affairs, which caused 
the procedure of tho Court to bo the rcry opposite 
of what It should bo, namely, responsible orderly, 
an l pure , ani they were of ©pinion that there was 
reasonable cause ’ nndor • 10 of tho Letters 
Patent, for the srntenco pronounced by the High 
Court, which was justified both in its pronounce 
ment, snd the extent of tho suspension. In the 
matter of Knisnsaswam Am* 

L L. B. 35 Mad. 643 
C Comotomlie ol mit by — Utiet* 

oxfAonW by client— hcope cf authority of Al 
though a pleader has no power to compromise 
a suit unless he Is specially authorised in thst 
behalf, he can bind his client by ail admission 
upon a question of fact, provided that such question 
fall* within the scope of the suit In which ho lias 
been retained, RAW noth v Partial, 6 C II’ A 
S2, Jajopoh sr Ulomlons, I L. A 21 Had. 271, 
followed. A over Karat n V Erttnath, 9 W IL 
435, Pijunder r F,}>ii Gorimf, 2 Jloo. I A 
253, Jlmga lol v ifonsrt Pan, I X. P lg, 
AU 331. VfnLata Aara SrniAa r Bhasaya Karla, 
I. L, R 23 Mad. $Z3, Assfo Lai t Aiilarmi 
ILF 27 (alt I2S, Sifn/u r Chelmsford IF and 
F. BIB , 27 L. J fx. 3Sd, referred to Diotuor 
Hit r Suaixn At* JUhawsv (1911). 

17 a W. V. 158 


d, . , . ASmlsilon ol women u 
pleaders— /hsysofijtcolios — Constant Tradition— 
Regslolton ej JJ7I for (He Aimisirtralioa of JutUct 
— lltgulaluiti I II of 1793 ( Paid j). Preamble— 
Regulation (T XI II of 13U (Pair*), Preamble 
to 4 , S, 10 to 14. IS. 20 to 22. SO 33. 3’— Legal 
I'ra.hUoiKri Ad [I of 1S4SL *• 4, Id— Pleaders 
of Loner Prompts Act (XWfJ of mTf—Ltgal 
ItarUiowi Ad < XX of 1SS3)— Calcutta Omter. 
Hit Act Ul of Ml/)— I tool Code (.XU of IVO). 
«. 8 — Sueeettaon Ad (X of I SC Si. i S — it cf unit 
£ maS Cause t ourts Act (XI of ISCS), s 1— Pleaders 
ij wi\UiB-i o»a Fivrnuo Ap*t* ACt\XX e) ISO). 
** 2. S. Get, II— The Imnjab Chief Courts Ad 
{XX/// of ISCS), 4 l— Pleader,, itaUdovt and 
leitnut A r.ti t Act(XXm cf ISOS), i 1—PUad-rt 


PLEADER eoneM 

Amending Act (XXIX of 1865)— General clauses 
Ad (/ of ISOS), • 2 <2 1 — Legal Practitioner* Act 
XVIII of 1S79) f 6, High Court rulei thereunder 
General Clauses Act (X of 1897), s 13 As the law 
now stands, women are not entitled to be enrolled 
as pleaders of Courts subordinate to the High Court 
The Rules of the High Court were mode ia accord 
anca with, and for tho purpose of carrying out. 
the intention of the Legal Practitioners Act, 1879. 
and aro not ultra vires Per MoOEEBJEE, J 
It is improper to give an extended construction 
of a statute, m tho absence of an intention on the 
part of the Legislature, to reverse tho established 
policy or to introduce a fundamental change in 
long established principles of law Where it 
appears that a change of such a policy is ileairabh, 
the proper remedy is legislation and not an altera 
tion of the law in the di9gmse of judicial exposi- 
tion of tho ousting law Case law on tho subject 
referred to. Per ChItty J In framing rules 
under an Act of the Legislature, the Court should 
not use any particular expression or word in a 
different sense to be applied to the particular 
expression or word by tho Aet Itself But it is 
doubtful whether the General Clauses Act applies 
to rules framod by tho High Court under the Legal 
Practitioners Act 1879 Bmbi Gobs, In re 
(1916) . . . . L L. K. 44 Calc. 200 

7. Professional misconduct — Du 

ophnory action— Legal Practitioners Act (XI III 
of 1879),\ s It — Criminal offmco—SaspiCion. 
The District Judge of Rang pur mado a reference 
under s 14 of the Legal Practitioner* Aet against 
C, a ploader, on threo charge* formulating strong 
suspicion that ho offered to bribe tho record 
room keeper and attempted to have cortam words 
removed from a dooament Hell, whore tho 
misconduct alleged b*s bo direct connection 
with th* conduct of tho ploader in hi* practical 
and Immediate relation to the Court onlinarily, 
there should bo a trial and conviction for criminal 
misconduct beforo disbarment wili be ordered. 
In <Ae matter of an attorney, I L R 41 Calc 113. 
In tbs matter of Ml Kunl thmoas, 9 W R Cr 23, 
In Iks matter of the second grade Pleaders, I L. It 
3t ilad. 23 In the matter of .SR and A D I0SS, 
{* Ktt and Pef S89. Frparte — , 2 DouL 

r C 110, Stephens v //.If, JO 31 and IP 2S, Ex 
parts Wall. 107 D 8 205, referred to. Ciuvni 
Ciiiiun AlrrrxR, A. I’iesuct in rt (1020) 

L L. B- 47 Cilo. 1115 


FLSADER'3 FEES. 

See Bow*ar Rkjclatjoy It or 1827, 
*• 62 • - L L. B. 37 Bom. 303 

See Costs . L L. B. 40 AIL 615 

Sts litas Co our, Gavnax. Bet.** or. 
ron Civil Co cars, Cirirrrn XXI, 
si . - L L. R. 41 AD. 248 

— ; frbt of Court of Ue 

4th April 1894, r 80 (/), proviso — Plewl/r * free — 
Pee urtifeate not fUd at or before tie hsanng — Ft e 
not paid be text Staring — Ihsmtwn of Court. Held, 
on a const ruction of r hit (I) of the tale* of Court 
of the 4lh April 1891, thst the proviso to r 30 
only gives a court a discretion to accept a cert!. 
State lor lee* Bled alter the eonHaeucemrot of 
the hearing, hot, whatever might haw been uu 
tended. leave* no discretion a* to the allowance, 
on taxation, at a fro. which in fact was not paid 
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PLEADER’S 
on or before the first hearing Bass or BSKa*h. 
Cawntobe » Kale a Das (1911). 

I. L. R. S3 AH. 

. — Practice — Coifs. «r° ,e 

of— Taxation — Probate proceeding! — Probate 
Administration. Act (F of XSSI), S. S 3 — General 
Buies and Circular Orient of the High Court ChfP 
ter VI, rr 33 (a) and iZ (a) and Chapter X. r S6 
In a contested probate proceeding in which letters 
of administration and costs are granted. fN® 
p’cader's fee can only bo assessed under Chapter 
VI, r 42 (o) of the General Rules and Circular 
Orders o! the High Court Role 38 ( a) and Chanter 
VI of the Rules and Orders has no appbcati on - 
Baunath Pbosad Sixoa r Skam Scsdab Khan 
(VWS) . . U R. O. Cate. 

PLEADER’S ACT (I of 1848}— 

fits lUacLvrtoii II on 1821 (Bo - *) 
L la R. 37 Bom. 503 

PLEADERS. KOKUTEARS AND REVENUE 
AGENTS ACT (XX OP 1865). 

£ee Pleaozb. . 1 U R. 41 Calc. £90 
PLEAD ERSH1P EXAMINATION. 

Pleader ship Bxami ta ' l 

lion — Candidate— Eiammefs— Specific Relief Ac 
(/ «/ 1ST7), is. 45, 43— Mandamus— Discretion. 
In making an application under a. 48 of the SI*®' 
Cifio Relief Act, the provisions of a 46 must o 
strictly observed, and in dealing with Inch *■> 
application the pnneiplea applicable to a wn» « 
mandamus should generally be fallowed Bf** 
of Bombay r Svlenon Somji, 1 L It 32 Bom *°3, 
referred to novas Chaxotia Rot. In JJJJ 
matter of (1913) . I. U E. 40 Calc. MS 

PLEADERS OF LOWER PROVINCES ACT 
(XVHI OF 1852). 

See Flxadxb . L L. It. 41 C*Ic. MO 

PLEADINGS. 

See Asasdowekt 22 G W. N. £33 
Bte Abbf-st ov Shit 

L L. R. 42 Calc. 83 
Crvn. Pbocedcke Code 1908, Os 
VI, VII, &. \ III 

Bee Evjdxwcb Act (1 ov 1812), a. 103- 

L L. R. 40 AIL Ml 


See Oejssa Txbaxuy Act, 1913 

4 Pal L. J. £87 
See Pb* Turnon L L. R. 36 AIL 458. 

478,613 

Su Erscrno Moveable PnortRTv 

L L. E. £9 Mad- I 

— — mlstaks of law of lignldator — 

Set CosmaoT mn Esrxv 

L L R. 44 Bom. ®31 
• 1 — whether a plea of Jurisdiction caA 6® 
itiaed on appeal — 


PLEADINGS — contd 

whether a plea of Juisdict on can fee 

raised on appeal — contd- 

See TeAverEP. or Pboievti Act (IV or 
1882). s. 62 I. L. R, 87 Bom. 427 

1 — — Qutxre > Whether 

* defendant who put* the plaintiffs to proof of 
a family ussge alleged bv them it precluded at a 
later stags from saymg that he will, not insist on 
the proof of usage hut will accept the plaintiff a 
case on tho point IfarAKi Mall Rabv r AbaM- 
bath Adiictuta (1912) . 17 C. W. V. 28 0 

2 ■ Plomt. omer.il 

rnenl of, irtjn should be allowed. Amendment of 
a plaint for a claim should he allowed only where 
thru I’oimi bias Mwn uar/AiA bry a vintalm in neat, 
vertence or for similar reasons and not deliber 
atclr Bucei Koen t> Ran Khelwav rBRSHAD 
(1012) . . 17 C. W. N. 311 

X ■ ■ •- — Change of case— 

Issue* — Suit to set aside a deed of gift as fraudu- 
lent, failing, claim for accounts of a share as from 
agent Where on tho eve of a contemplated 
pilgrimage to Mecca, 31 transferred her property to 


„ should remain in her possession during her 
lite-time. and on her death should come into t’» 
possession Held, that the fact that in a mitt 
to set aside the doed of gif t on the ground of fraud 
and misrepresentation which faded, a general 
Issuo as to whether E was 1 able to render an 
account to Jr was raised with refer) nco to tbo whole 
property, would oot justify the Court m passing » 
decree directing E to account for the profit* of a 
four annas share, on tho footing of his being hi » 
agent in respect of that share Mahmud i Jvha 
tow Chowduubawi r Mohahbd Vlaiiatup 
Khaw Fabj (1912) 17 C. W. N. 427 

4 — Poets in plaint 

not tracerseil in smtfrn stole men! or pet in issue — 
Court not entitled to decide otherwise. Where a 
statement of fact in the plaint was not I reversed 
in tho written statement or put m issue, tho Court 
is not entitled to decide it aga nst tho pleadings. 
Ran Lal Moesal o Khihoda Jtimivl Disi 
(1913) . . 18 C W. N. 113 

Variance between 


xry of pc 


possession — Mode of ouster and ti 
thereof, allegation as to, if material. Where an 
order having been peered in favour of the defend 
»nt* under a. 335 ot the. Civ'l Procedure Code of 
1832, the decree holder (now plamtilf) sued for 
possession Dpors declaration of bis 
ig that the Order its) If deprived huu of 


rverr of posst 
USS, alleging that 
possession, but the Courts bilow dismissed the 
suit without, trial on. Out mnot*. no. bbA gpnnoA. 
that tho order under s- 333, Comma! Procedure 
Code, bad not that rflcct UtU. that tha smt 
should have been tried on tho merits, a* the parti 
culsr mode in which or tha point of time at which 
the ouster of the ptamtifi took place was not *o 
material that a variance between pleading and 
proof oft such matter* would afono bo considered 
a sufficient ground for dismissing the suit. Tho 
determination la a caoso shoold be founded upon 
a coso cither to be found m the pleading* or in 
volvrdin or consistent with I be case made thereby 
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PLEADINGS — conii 


PLEADINGS — conld. 


It dot a not follow from tliia that every variance 
between pleading ami proof la material and justifies 
a dismissal of the claim The rule that the allcga 
tiona and the proof must correspond is intended 
to serve a double purpose, viz , first, to apprise the 
defendant distinctly and specifically of tho case 
he is coded upon to answer, so that he may pro 
perly make his defence anil may not ho taken 
by aurpmo ; and, secondly, to preserve an accu 
rato record of tho cause of action as a protection 
against a second proceeding founded upon the 
same allegations NABADmcvpiu Mukerjes r 
Minin/ Sudan MovdaL (1912) 

18 0 W. N. 473 

8, Change of cane — 

ShU on hatchitia — Sail on account stated — Altera- 
tion of suit on account tinted to tut on account 
elated in previous year when account elated found 
to be forgery Tho plaintiffs sued to recover the 
principal and interest due on a certain halchitta 
Tlio plaintiffs alleged that they were the pro 
prlctora of a joint hank, that the father of tho 
defendants used to borrow money on halchittai 
from their bank, that accounts were adjusted up 
to 1303 and the father of the defendants signed 
the hatchilta for 1303 on which tho suit was brought. 
Tho lower Court found this halchitta to bo a for 
gery, but gave tho plaintiffs a decreo on tho hat 
chitla tot 1307 Held, that tho suit being on an 
account stated and not on an open account and 
the account stated, sued on, being found to bo a 
forgery, tho suit could not be alterod to one on an 
acoount stated in a previous year In any case 
it ought not to have been done with retrospective 
effect IJuairo Pbosad v Cojadhak 1’rosap 
Cairo (1914) . . 10 C. W. N. 170 

7. let*'* not ez 

preset 1/ framed when may and when should not be 
determined Where the parties have gone to trial, 
knowing wbat tho real question between them 
was, tho evidence has been adduced aad discussed 
and tho Court has decided the point as if there 
was an issue framed on it, the decision will not be 
set aside in appeal simply on the ground that no 
issue was framod on the point Where the fa lure 
to frame the issuo has fed to an unfair trial or 
tnigcamage of justice the case will be remanded 
for retrial. JIohujddin v Pirthi Chavd J,al 
Chowdbury (1914) , . 19 C. W. N. 1159 


meat on (he ground of e relative title, he cannot 
be given a decree for partition when the claim eft up 
\e found to 6e tarred Where a plaintiff sues the 
defendant in ojectment on the ground that be and 
defendant were separately enjoying properties, he 
cannot, when such claim is found in bo barred by 
limitation, Trly on a tenancy in common not 
alleged in the plaint and claim a decree for parti 
tion. Chidambaram Pillai c JIuthu ritiAt 
(1909) . . I. L. R. 33 Mad. 858 

10. " Sail for cancel- 

lation of father's will brought by daughters — Flea (f 
custom excluding daughters from inheritance— 
Custom not allowed to be raised in this suit On 
suit by the daughters of the testator for a declurn 
tion that » will alleged to have been ereeuted 
by their father was a false and fraudulent docu 
meat and not binding on them, the defendants 
set up a custom by virtue of which the daughters, 
but not apparently daughter a sons, were excluded 
from inheritance to their lather's property Held, 
that, as members of their father’s family, the 
daughters, who, but for the will, on the death of 
their mother, would take tho property of their 
father, had a can so Of action which entitled them 
to bring the suit, and the issue whether or not a 
custom existed excluding them from inheritance 
was not a fit and prop* r issue to bo ditermmed 
ia the present suit Itisu.1 v Bala* Kam (1912) 

I. L. R- 34 AIL 351 

U. Defendant admit 

ting plaintiff's title in written statement tho igh claim 
notified before suit— Suit if may be dismissed for 
want of cause of action. The fact that tho defend 
ant does not in his written statement deny the 
plaintiff ■ title to land of which plaintiff had sued 
for recovery does not show that tho plaintiff had 
no cause of action. Where, therefore, it appeared 
that tho diAnilant dil not at any time before 
the institution of tho suit admit Ibo plaintiffs 
title to the Unds in suit, although plaintiff served 
him with notice of h's claim //rid, that this 
Court was not justified in dismissing the suit on 
the ground of want of cause of action merely 
because the defendant in his written statement 
admitted plaintiff s title GAnnAlUS bit. v 

Thx Secretary or Stats roa Isoia f 1910) 

20 C. W. N. 638 


8. fraud, soft ground 

of relief — Alteration of ground of relief by picking 
out facts from allegations in (he plaint — Defendants 
duty »n eases based on fraud. Where pleadings are 
so framed as to rest the claim for relief solely 
on tho ground of frand it 1s not open to tho plaint 
iff, if he fails in establishing the frand, to pick out 
from the allegations in the plaint facts which 
might, if Rot put forward as proofs of fraud, have 
yet warranted tho plaintiff in asking for relief 
A defendant, in answering a ease founded on 
fraud, IS not bound to do more than answer the 
cate in the mode in which it is put forward. Hiefc 
son v. Lombard L. if 1 U L 321, and Outhne v 
Abool Hoeufjer hooroodin Ahmed, 15 IV R P C 
50, referred to Rajevdka Kumar Bose p 
Oaioaram Koval (1910) I L. R. 37 Calo. 858 


jleading end proof — Where plaintiff e 


12 . - 


■ Plain t, what 


should state— Omission to state facts necessary for 
defend mis to meet at the trial, effect of— Reliance by 
plaintiff on inconsistent rights alternately — Plaintiff, 
if can allege facts destructive of each other— .Port* 
Uon suit— Preliminary decree — Costs The plaintiff 
commenced an action for jartifon on the allege 
tion that he was entitled to fourteen an t a halt 
annas share of the property m amt white the 
defendants contended that they bad acquired a 
good title to a two annas share Tho plaint did 
not narrate tho history of tho title of tlio plaint ff 
nor did it mention the needs whereby tho title 
hod devolved on him Ihe plaintiff did not make 
a definite ease in plaint bnt son„hl at the tnat to 
develop two inconsistent cases on Ihe testimony 
of two different sets of witnesses Oh) oil on 
was taken by tho defendants on the gromd of 
defect m. the plaint but tho Suhord nste Judge 
' d with the tneL He found in favour of 
2 o 
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PLEADINGS— 


18. - 


.. , It w absolntely ncces- 

SMy that tbs d* termination in a causa should bo 
founded upon a caso either to bo found ia the 
pleadings or involved m or consistent with the 
*“® thereby made. The fundamental principle 
lhat the plaintiff cannot be permitted to follow 
a line of attack which the defendant had no oppor 
tunity to meet is of special importance in collision 
cases when the accident very often happens in an 
entirely unorpected manner and short time W. 
d. Kira c. Jobs Tod.no . 25 C. W. N. 519 

Conrt not to entertain a guestlon not 

rased In— Tie-iron of the rule explained— Test. 

Keithcr party to a litigation can be allowed to 
set up at the hearing an entirely new and in- 
consistent case The reason for the mlc is that 
the plaint iff might have received no notice that 

the point would be raised by the defendant and w . as * *«P»« v 

would presumably be not prepared with the *’“ lc ' 1 he had been tried and 
necessary evidence, and conversely, the defend 
ant might be seriously embarrassed if the plaint 
i ,T* r0 1 P° rml “* d t0 *P riri g • surprise upon him 

S St. Tk'i«*t»iSr.nJ' 

hecn i L“ rt y„ a g8 neT «<l fa as really Police officer— Conuctwn, propriety of, token 


POLICE ACT (V OF 1881). 

See Act or State 

L L. R. 39 Calc. 615 

a. 15, cL <4)— 

See Pmnra Police. 

L L. R. 40 Calc. 452 

u. 17, 19 — 

See Special Constables 

I. L. R. 43 Calc. 277 

I. 29 — Police constable — Failure 

T ti , urn to dut 'J A police constable having 
failed to return to duty at the expiry of casual 
leave was convicted and fined under a 29 of the 
Indian rohee Act During his trial he was under 
suspension Subsequently he was re instated 
and ordered to return to duty JTe failed to do 
Held, that this second disobedience of orders 
offence entirely from that in respect 
jad been tried and convicted and 
that his conviction and sentence in respect thereof 
legal Emperor v Isitr dl Hasan 

I. L. R. 42 AIL 22 


•wered that ho was a tenant at money rent, bnt 
the Court determined tba nature of the alleged 
tenancy and came to a conclusion which was not 
tne ease of either party Goxdu Biw p Jo\. 
Abdet . . 26 C . w# N 294 

PLEDGE. • 

See Bahausst I. L. R. 37 Bom. 122 
Set Contract Act (IX or 1872)— 

* 103 • I. L. B. 40 Bom. 164 

8 170 • X. L. B. 40 AIL 622 
83 178, 179 X. L. B. 42 Bom. 205 
See Falas or Turns or Worship 

I. L. B. 42 Calc. 455 

See His judicata 

L L. B. 38 Bom. 189 

ol shares In a company 

See Company I. L. R. 42 Bom. 159 

TOUCH. 


Act for overstaying his leave His defenee wai 
that ho was detained by important private bus 
mess of his own and therefore could not join in 
time Held, that in the circumstances of the 
case it could not be said that the petitioner fail 
ed without reasonable ennse to report himself 
to duty on the expiration of his leave and the 
conviction should be set aside JxaADOn ClT. 
Bose v Tne Kino Empesor 

25 C. W. N. 403 


custody — confession — 

See Evidence Act (I or 1872), s 26 

X. L. E. 42 Bom. 1 


Nee Police Act ( V or 1861), ss 31 32 
I. L. R. 39 AIL 131 
rpuhhfr!!*” 0l * to * e5nlr « assistance 

See Criminal Procidube Code, s 42 

1. L. B. 42 AIL 314 

report to — 


business of Jatrawals Held, that it 

patent to a Superintendent of Police to issue a 
general order forbidding persons of a certain class 
to frequent certain specified places without having 
first obtained a license Emperor r Krishna 
Lal (1016) . , . L L. R 39 AIL 131 

POLICE CONSTABLE. 

Nee Police Act, 1861, e. 29 

I. L. R. 42 All. 22 

POUCE DIARIES. 

See Criminal Procedure Code, s 110 
„ 4 Pat. L. J. 7 

See Police Report. 

See Privy Council, practice or. 

I. L. R. 44 Calc. 876 

Hostile Crown witness, 

use of police dianei against — Code of Criminal Pro- 
cedure (Act V of 1898), t 1(2 — Evidence Act {/ of 
1872), ts 155 and 157. The police diary may bo 
used to impeach the evidence of a hoatilo witness 
for the prosecution Statements of witnesses 
made to the police should not be used to corro. 
borate them except in very special circumstances. 
Ramcuabitba Singh r ICino Emperor 

3 Pat. L. J. 568 

POUCE JAGIRS. 


Pack it Zaoundan- . _ 

arrears of rent — Whether successor bound by sale. 

2 o2 
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POLICE JAtJXRS — canid 

The decision of the Privy Council in the tu« of 
NilmaneyStiujha Deo r Dal ra Hath Singh, »raouot» 
to ft dcoision that the police jagirt in Ihe ramlndan 
of Paehit are hereditary, subject to the condition 
that It i* Competent to the Tcprcwnteltra of Gov- 
ernment to dismiss tho heir of tho lent jsgirdir 
end to appoint even an outsider. but that tho cuj 
toraary ruin ot Inheritance operates until the 
representative of Government exercises hi* option 
Although In AVmaiti SiajA Deo r fl atro A'e/A 
Singh, the Privy Council held that a jagtr in the 
ummdart of Pachit ia not liable to be sold for 
vi ream of vent due from ft previous Ssgirdsr, yet 
where in fact ouch a jayir was eold in execution 
of ft decree for arrears of rent previous to the 
decision ol the Tory Council, held that the entire 
tenure passed at rich ealo and the subsequent 
decision of the Privy Council did not effect the 
rights of the parties hoesnso whrn a sale is held 
the rights of the parties aro fixed with reference 
to the atftte ol the law »t that time. *nd any sub 
sequent interpretation docs not affect the results 
of that sale J arise Eat t <»t Ski 1)*si Lap 
8 tiros . 2 Pit. t. J. 725 

POLICE OFFICER, 

Bee V terra Orncrs 

I. L. R. 40 Calo. 411 

anile* of— 

See Hsrras Conrvs 

1. L. B. 44 Calc. 78 

opinion of— 

Set Scabcu \\aa»*TT 

1 1 R 47 Calc 897 

statement* made to— 

8"e Cmhival Pao cdvui Cod* <A"t V 
o» 1893)— 

« 162, 283 I. L. R 34 Bom. 899 
a 102 I. L. R, 39 Bom- BS 

Detention is ceitody 

of tn, pended polite officer — Legality of detention — 
Police Circular Drier ho 11S!>— Legality oj the 
Circular— Calcutta Police Act (Bruy IV of UCC), 
* 13 The Commissioner of Police has no autho- 
rity in law to order the detention of a police 
officer on suspension fts ho ceases to bo a police 
officer thereafter, and the Police Circular Order 
No 1159, published in tho Calcutta Folict Caeetle. 
dated the 9th June, 1917, empowering him to do 
so IS illegal. Prawmiu Nath Bib at v P C. 

AHIBI (1919) . I. L. R. 40 Calo. 831 

POLICE FAT1L. 

— arresting the accused— 

fire Pnscm* . 1. L. R. 40 Bom. 220 


POLICE REPORT— 


I. 1m R. S3 Mai 1044 


I. L. R. 40 Calc. 8(J7 
See Satctiov ros Paostcimo't 

L L. E. 41 Calc. U 
See Snt*TT L U R 42 Calc 708 
I L. R. 43 Calc. 1024 
POLICY OF INSURANCE. 

fiit lssrnAUC* 

See Ln* Ivsitiavce 
S r* TnAvsrrs or PaorsuTY Apt (IV or 
1832 AS amended *v Act II or 1900). 
e 130 1. L. R. 37 Bom. 198 

tt creates trust— 

See Married lioness Psorsavr Act 
(III or 1974), s 0 

I. L. R. 37 Mai 4SS 

POLITICAL AGENT 
— — certlffeftte of- 

fice taiMiTAt ruociDCBK Cod*. » 189 
L L. R. 41 AIL 452 
L L. R. 42 AIL 89 


Code (Ad XIV of Ml) s 22tM (Act V of 7900). 
ss 43, 4f By tho notifications ol tbe S9th Starch. 
1889. and 3rd October, 1907. the Governor General 
Council declared that ». 229 \ ot the Cod* of 
Civil Procedure of 1882 (s, <5 of the Code of 1908) 
should apply to tho Court of the Political Agent 
at SihVlro A doerce obtained in tho Court ot the 
Political Agent *t SikLim »nd transferred for exe. 
cut ion to a Court In British India, could therefore 
be executed within the |un«diotfon of that Court 
Zaxil Auxin » Tna Mah akajaii or Sirkix 
(1911) . I L. R. 33 Calc. 853 

POLITICAL OFFICER. 

certificate of, tor trial of offence — 

fill CniXIVAt PROCEDURE CODr ss 
138, 227 L L. R. 33 AIL 814 

POLITICAL RESIDENT AT ADEN. 

See Divorce Act (IV or 19G9) 8 3(2) 

L L. R. 37 Bom. 57 


POLICE REGULATIONS. 

See Paocessio* L L. R. 40 Calc. 470 
QLXCE REPORT. 

See Cooatzaso* 

L L. R. 40 Calc. 854 
See Crixisai. Procii cress, rtsnniTioit 
°» • I L. R. 37 Calc 49 

Sl« CBIMIUAt Phocroub* Cod*— 

M 4, 173. . 25 C ff. K 357 
« t'O. . . 4pat L7.7 


POOLBUNDI CHARGES. 

See Ea»Auax*vT 

I. L. R. 41 Calc. 130 

POONA CANTONMENT. 

See Caktonwint PnorcRTv 

L L. R. 3B Bom. 1 


PORAMBOKE. 

See Madras Forest Act (LSI or IS82), 
as. O, 10, 16. 17 

IMt 39 Mad. 494 
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POETiCOMKlSSIONERS 

Lability of — 

See Loss or Goods. 

I L E. 48 Calc 66 

POSSESSION 

See Adverse PqsREssios 
See Acquiescence 

I L. R 37 AIL 412 
See Arms Act a. 19 (/) 

15C.W S 410 
See Civil Procedure Code IW8 s 47 
I L. B. 35 Bora 452 
0 X\1 an Pj 96 

I L. R. 43 Bom. 659 
See Cocaine I L K. 41 Calc. 637 
iSee Conscious I obsession 
Stt COYNTEMEIT Coin 

I L. R. 44 Calc. 477 


See Criminal Procedure Code s 145. 

L I*. R 34 Mad, 138 
See Ejectment suit fob 

I Ik R. 38 Bora 240 
Set Fraud LLR 38 Bom 185 
Set Ixjmrcnov I Ik R 38 Calc 791 
Set Land Revenue Code (Bom Act V 
or 18-9) ea 65 66 

L L R. 39 Bom 494 
Set Lesson ard Lessee 

1 L. E. 39 Mad. 1042 
Set Mauomsdam Law— Dower 

I L. R. 38 Calc 475 
Set Mjbosixdax Law— Ertowmest * 
I Ik R. 47 Calc. 866 
See Maromidan Law— G in 

I L. R 34 AIL 465 
Set OrM.ii I Ik R. 45 Calc. 820 
I L. R 37 Calc 24 
Ste Petroleum Act, ss 11 15 

LL.R 40 Calc 358 
See Possessory Suit 

L L. R. 41 AIL 103 
Set Rec'ivsb 1 L. R 47 Calc 418 

See Sale I L. R. 41 Calc 143 

See Specific Tzuzr Act s 9 

15 C W N 294 
L L. R. 33 AIL 647 
See Title I L- E. 41 Calc. 394 

See Transfer of Property Act (1\ or 
d 54 


POSSESSION — could 

— by widow— 

See HnfDtr Law — Maintenance 

I L. R. 38 Mad. 153 

• ' — ■ change of— 

Su Pee tmtcion L L. R. 44 Calc. 675 

• confirmation— 

See Survey Act, as 41 62 

HCWlf 363 

Demo for partition— 

See Adverse possession 

L L. R 45 Bom. 943 

— ■ ■ . — Dome by Mamlatdar lor— 

See Limitation Act (IX or 1008) Art 

47 LLR 45 Bom. 1135 

delivery of — 

Set Transfer or Property Act 1882, 
a M L L. R. 34 Bom 139 

- — ■ — delivery ot, in erecnllon — 

Bet Crm. Procedure Cod* (Act V or 
1908) 8 47 O X\J ns 100 101 

L L. R. 40 Mad. 964 


- presumption a ruin y from — 
c Lakberaj Lands 

1 L. R 45 Calc 574 


Set Tree Patta I. L. R. 36 Mad. 148 


See Transfer or Property Aor (IV or 
188°) a. 64 L L. R. 39 Bom- 472 
Set Tree Patta L L. R. 36 Mad. 148 

right to— 

See His do Law— Endowment 

L R. 48 I A 204 

Right of Khot to forfeit occopancy 

rights — 

See Khoti Settlement Act (Bo# Act 
I or 1880) ss 0 and 10 

L L. R. 44 Bom- 287 


- amt for — 


I L. R. 38 Mad. 1158 


- by person claiming as trustee — 


by servant — 

Bee Arms I LB 41 Calc. 11 


See Chadjcidabi Csakaran Lands. 

L L. B. 45 Calc. 885 
LLR 48 Calc 173 
Bee Ex parte Decree 

LLR 45 CalC. 920 
Bee OturWAti Tenures 

I L R 41 Calc. 818 
Set Ha do Law— G caucus 

L L. R. 38 Mad, 1125 
See Limitation LLR. 41 Calc. 52 
LLR 43 Calc. 34 
L L. R. 46 Calc- 694 
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POSSESSION-con^ POSSESSION— eonW. 

streamlet which lies within it, but that the plaint- eie-tmcnt the lff i, . , 
iff 1 * possess] on has been disturbed inasmuch as within Pf°W Jua poMeeaon 

the defendants’ people have caught fish m it I th, Pf nod «* in the present 

ZTeW that under each circumstances the plaintiffs’ £fthe plai^F? Presumption 

Bait for a mere declaration la maintainable. Even the tbs 0Da ‘ on 

if the defendants aro found to have granted the the affirmatively that 

right to catch fish in the streamlet to other arsons than th? bee “ out . of P 083638101 * for more 

even to disturbance of possession still less to dij i. 145 Cr P p 4 rt "} tto caao under 

K session nor would the fact that some persons statement nf ev,d , ence of P 0SS6SSI °n. the 

e at times caught fish in the streamietXw * h ° f"? not 

that the plaintiffs have been dmpossessed At mt .f it ™TiLhV i wholJ y madnusaible 

most the catching of fish in the streamlet would of such witnCT^M 1 “ th ® prer , l0ua «tatement« 
be a disturbance of poseession. Sahdeo Lat v «mt then tw”Ji% ° examined m the present 
Bhaqat r Kes.to Mohan Thakur (1916) the f* Tt 6 t Crst bo P 0 * 

20 C. W N 1274 B and duly proved before they could 

. - « - W ’ a * “ treated aa evidence Baeeat Ali p Basawt 

5. — 7 ; Salt for recovery of, by pur- (191 j) 21 C W N 175 

Chaser at sale 0! land— Defendant, if Can sit 7 T i_i «. , «. «, 275 

up occtpnncy Tight after suffimng it by conduct to Onu, of proof ah,,™}™?, boaadaf y ^Pntlh- 
merge ta tenure right The plaintiffs brought a order undlr . it- n. party xn possession under 
suit in 1909 to recover possession of land pureUod V of 119* via f'T?' Procedure Ccdt, Act 

at a sale in execution of a decree in 1893 After 0 f title and pIaint ‘ ff *“ cd { ° r declaration 

the sale the land renamed vacant for ten yearn the ° ertam Und9 '^S on 

from 1895 and the defendants took possession the defendants Tt.” ,hfl ' * nd that °f 

in 1903 Tbe plaintiffs case was that the defend i J 1 ' P ^‘^ thftt ‘ h » <kfendants 

ants were in Sccupatmn after the sale without S r f !? m ® W» previous to the 

any nghtortitlo , the dofenco was that tho plaint under ^ 145 fwl'in^'p ° f *i h ° Cr ' m ! ual Court 

iff* purchased their nght a. tenure holders only That regard S'*?' 1 * 0 Cod \ 

and the defendants had also the occupancy nght Conned’ in Dtnama^rh dccui0a of the Pnvy 
Hell, the defendants not having kept alive and £wA,ram 7T V Mohtnt 

dlst.net the two interests which they possessed WCal^m a n fr ■? »" ' c / L R 

but having by conduct treater! the o£uruinev fL .Zl 287 , 8 F. T ' .•* “eras clear that 


elocution purenaser rnat ine plaintiffs cause onus from „i„i„ik» .c . Y , 
of action da tod back to 1905 when the defendants ^L^{ enJa ? m , casea 

took possession and the suit was not barred by * nnot bou,ld r ,,u 

limitation Pnoworn* Nath Boy v Msnoni ^rd.»Dut^^?if d. d T,^£r^ 'S',™** wh «f<« 

1 “- S ““‘ 1Slt > , ■II0WS.M u*IffiSitMiSM! 

0 Suit lor recovery of. Reversal posseiuoni must yield to tho cireumitanccs of 

by Appellate Court on ground of limitation — the present ease and the onus was on tho plaintiff 
necessary findings in — Entry in record -of rights, to show that the persons in possession under tho 
presumption of possession anting from — Onus on order cf.tha Magistrate had no nght to possession 
defendant toproie plaintiffs dispossession — Judg Manixdba Chandra Najd: e Saradlndu Rot 
meni of Cnmnal Court in proceeding under t IIS, (1918) . . . 23 C. W ff K97 

Cr P, C , evidentiary value of — Statement of _ 

t nlntsses emmuied before Criminal Court but not 8 — * Resistance to delivery of pos- 

■ n the suit if admissible — Previous statements in the lession to’deCTee*holder — Claim to be in jkjsjc* 


Cr P. C , evidentiary value of — Statement of . 

tnlneMW tmuimed before Criminal Court but not 8 — * Resistance to delivery of pos- 

■ n the suit if admissible — Previous statements in (As lession lo^deCTee*holder — Claim to be in jnsscs 
Criminal Co»rl of trtf ntsses examined 1* the suit, non of the properly as a tenant under the judgment 
proper t tee of — Decision of Appellate Court ae to debtor — Sub tenant — Civil Procedure Code, 190S, 

admissibility of a document solely on opinion of ® XXI, rr 97, 99 — Parliw On tho 7th July 
the Criminal Court in s 7#5 proceeding propriety of i 319 the plaintiff instituted a suit against bit 

Tho plaintiff surd lor declaration of his title and leasee for tbe recovery of possession of certain 

recovery of possession In a record -of rights premises opou the determination ol the t«rm by * 

published in 1896 the plaintiff was recorded as an forfeiture for breach of conditions in the lease 

occupancy raiyat of tbe land in suit Bv an order 1° that amt the plaintiff did not Join ai defendant, 

of the Magistrate under s 145, Or P C, dated the tho respondent who was admittedly in posses- 

27th September 1909 the defendants were declared 8 - on of tho said premises as under tenant of the 

to be la possession thereof Tho plaintiff’s ease lessee On tie I8th December 1919 an order 

was that ho wm dispossessed on the 12th December was made for tho recovery of possesnon in the 
1909 Tho suit was brought on the 19th March «a'd suit by which tho lessee was given time 
lain. The. Munnf decreed the plaintiff’s suit until tho £9th February, 1020, to mako over 
finding that he had been m possession within 12 possession This not being done, an ord nr, dated 
years of the date of the suit Tho District Jndge the 12th March 1920 was obtained by the plaintiff 
in appeal withcmt finding the date of tho plaintiff » directing tho Sheriff to put him into poiwssion 
dispossession he! 1 that tho suit was barred by The Sheriff on the 8th Apnf, 1920, was detracted 
limitation Held, that it was necessary for the in the execution of this order by (he respondent 
District Jodge to find when the plaintiff was and the plaintiff thereupon made this application 
dispossessed- IT# mu it also dearly find under before tbe sitting Judge in Chambers com plaining 
what law tho plaintiff’s suit was barred and of sarh obstruction under O XXI, r 97 The 
whether tho facts ncce«*ry for applying that respondent was summoned to appear to answer 
law have been established. That m a suit for tho Mid complaint , Held, that the application 
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POSSESSORY TITLE. 

See Estopfkl . I. L. E. 34 AIL 538 
See Hindu Law (Succession) 

I. L. B. 1 Lah. 588 
See Specific Reuse Act (I of 1877). 

s9 . . L L. R. 36 AIL 51 

See Title . I. L. R. 41 Calc. 394 
POST-NUPTIAL GUTS. 

See Hindu Law — G r*T. 

1. L. B. 37 Calc. 1 
POST OFFICE ACT (VI OP 1898). 

■ n. 19, 61, 70— Offence— Cocaine — 

Transmission of, by post Held, that cocaine is 
not a substance which Jails within the purview of 
a 19 o£ the In'han Poet Office Act, 1898, and it i* 
not an offence under that \ct to transmit the 
same by post Em fir or p Ismail Khan (1915) 
I. L. R. 37 AIL 289 
————IS 35, 04, 74 — Rule* framed under 
Act, infringement of, falls imlhin s 63 — General 
power to frame rules conferred by s 74, el (1) not 
confined to such rules as are contemplated by s 74, 
<1 2 Rules framed by the Governor General in 
Council tinder a 74, cL 1 1) ot the Port Office Act 
regarding the declaration in the case of articles 
sent by value payable post form part of the Act 
under a. 74 (3) and infringement of such rules is 
punishable under s 04. h 35 also enables the 
Governor General m Council to make auch rules 
The general power to make rules conferred by a. 74, 
«L (7), is not confined to making auch rules as are 
contemplated by cL 2 The Crown Prosecutor 
e> Kothandaramiaii (1010) 

L L. B. 33 Mad. 611 

POSTING OF A DEMAND DRAFT. 

See Sale of Goods 

I. L. R. 42 Bom. 16 

POSTPONEMENT. 

See Cross Examination 

I. L. R 41 Calc. 299 

POUNDAGE. 

Sheriffs tight to poundage. The 

Sheriff ia only entitled to poundage on sums' 
levied so where a seirure ia wrongful and is 
withdrawn by direction of low. the Sheriff receives 
no poundage 2! art, more v Cragg 3 C P D 
216 In. re ludmore, 13 Q R D 413, and Jn re 
Thomas, [1396] 1 Q B 460, followed. Brubatam 
» Jaykabain (1910) I. L. R. 37 Calc. 649 

POWER OP ATTORNEY. 

See Crvn. Procedure Code (Act V of 
1008), O XLV, RR 15. 16. etc 

L L. E. 38 Mai. 832 
Nee Comflaint . L L, E. 42 Calc. 19 
See Estoffel . 2 Pat. L. 3. BOO 
See Malabar Tarwad 

X. L. E. 39 Mad. 918 
Nee Oaths Act (X or 1873), ss 8. 9, 10 
I. L. R. 38 AIL 131 
See Principal and Agent 

L L. R. 43 Calc. 527 


POWER-O F-ATT0K NE Y— confd. 

See Registration Act (III of 1877) 
b. 32 . . 25 0. W. N. 73 

s 33 . L L. E. 32 AIL 179 

Nee Stamp Act (II or 1899), 89.2(21) and 
60 } Sch I, Art 48 (g) 

I. L. E. 33 AIL 467 

Set Vaealatraju 

L L. R. 43 Calc. 884 

construction of — 

Set Letters or AuumsTRATtoN 

I. L. B. 40 Calc. 74 

Amendment ol — Omission of name 

of mulhhar in the power, by mistale — Amendment 
of mutate by Court by allowing fresh power to be 
filed — Inkertat jurisdiction of Court to olfoio amend- 
ment of mistale — Effect of amendment as to limita- 
tion— C ml Procedure Code. (Act 7 of 1908) es. 36, 
37— Rules and Circular Orders. Ch XI. Art. 34 
Where there is no doubt as to the fact that the 
mulhliar who filed an application for execution 
had in fact authority from the decree holder to do 
so, and that bis name was omitted by mistake 
from the power of attorney the Court may, in 
its discretion, allow the power to be amended, 
upon proper application by the decree holder 
for the insertion of the name of the attorney 
If such amendment is allowed, it takes effect from 
the dato when the power of attorney was originally 
filed. Chhayrhannessa Bibi v Basirab 
Rahman (1010) L L. B. 37 Calc. 399 

Construction ol general power-of- 

attorney— IFAoi t« a— Oml Procedure Code (Act 
XIV of 1832) s 37 (a)— Stamp Act (II of 1889), 
Sch. I, Art 48 — Single transaction, meaning of, 
A power of attorney which authorises a person 
to do all things and take all steps necessary to 
complete the execution of a decree is a general 
power-of attorney within the meaning of e. 37 
(a) of the Civil Procedure Code (Act XIV of 1882) 
Semble The expression * a single transaction,” 
in the Stamp Act (H of 1BS9), Sch- I, Art 48, 
applies to a single act or acts so related to each 
other as to form one judicial transaction Venra- 
TABAM1SA Iren t" NaRASKOA RaO (1914) 

I. L. E. 33 Mad. 134 

Construction — VThethet special ot 

general — Agents authorisation extending to all 
acts for one particular purpose — Civil Procedure 
Code (Act V of 1908), O III, r 2 (a). High Court 
?, 151 mdai t 1 Tl iff the Wi Trot chart Code 
(del 7 of 1908] A power of attorney was issued 
in plaintiff s favour in the following terms : 

" Accordingly I have become owner of the said 
mortgage bond. Out of the principal and interest 
due to me in respect of the said mortgage bond, 
notbing has been paid to me Aa tho time in 
respect of it ia about to expire, and it is neces- 
sary for me to go to my native place, 1 have con- 
stituted and appointed tho above named person 
my true and lawful attorney in this matter to 
recover all moneys duo to me in respect of the 
principal and interest of the aforesaid mortgage 
bond by suing on my behalf in a civil Court or 
by coming to an amicable settlement, and to 
pasa receipts for me, and on my behalf to sue 
and to receive process, and to do all such acta 
in this one matter as I, if present, would have 
done, or coaid have dono or would have been 
permitted to do or would have been called upon 
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POWEE-OF-ATTQRHEY— «wwM 
to do. The question being r*ned whether the 
jantM! attorn® y wm a general pow«-oC attorney 
with a the mean ng ol r U1 of the mica mads 
by tho II gh Court under e. 122 of the Civil Pro- 
cedure Cole 1009 or a special power of attorney 
Held, that the power was a spec al power ot 
attorney inasmuch as the agent a authorisation 
extended not to any claw of b ismcss or employ 
to ect. but waa restricted to the do ng of alt notes 
aory acts In tho accon pliahmint of one particular 

f urposo Charlet Palmer r Soroiji JameMj t 
ISS8 ) P J 6.1 applod. I rntafaramona /per 
V Aoroainjo Boo I L. R 33 Had 131 not 
followed. Vakdaji Kastcbji w CiiASunAPtA 

(1016) L 1. R. 41 Bom. 40 


PRACTICE 

See Acaormi L L. R 33 Calc. "86 
I L. R. 42 Clio 612 
I 1 B. (( Calc 703 

Set Aumi istkatiox at'iT 

H a M Bom. 420 
I L. R. 44 Calc 890 
Ste Adopt ox !, I R. 37 Calc 860 
L B. R. 32 AIL 104 
See ArriDarir I L R 57 Calc. 259 
See Amexcmint ot PJaixr 

I L B 45 Calc 305 
Are trriaL I L. B 33 Calc. 807 
L L It 42 Calc 374 433 
I L. B 43 Calc. 833 
A t AaarrBaTiox 

I Ip R <5 Bom 1071 

See Awewoua Eta-a sat ox OT 

I LB 40 Calc 163 
See Attachment 1 LB 40 Calc 105 
See Attossey I L. R. 43 Cale 932 


See ATTDnxar axo Cuir.-rr 

I LB 40 Calc 333 

Set Award 1 L. R 47 Cale. 80S 

See Biuur t L L. E. 42 Cole 313 

See Baiksttb 1. L. B. 44 Cale "41 

See Bomeav Crrr Municipal Act (Low. 
Act 111 OT 1898 J as 110 («) 1« 
(1) (a) and {»> <d> ^ 

I LR« Bom 281 
See BOMBAY Hioa CoCBt Rules 

LLR 28 Bom 418 
See Bombay Laud It t vance Act 18 9 
s 08 L L It 45 Bom. 92o 

See Bombay ReoU-aTion 11 ot 18-7 
a. 52 ILK 37 Bom 303 

See Bpweas Revenue Jchisdictioa Act 
1870 a 12 LLR 45 Bom. 1177 
See Book ot Reverence. 

LLR 40 Cale 893 
See CiMHOE L L R- 40 Calc. 168 
See Ciumox Cancellation or 

I L R 39 Calc 885 
See CiVD. Procedcee Code 1SS- — 

BA. *78 320 3 n 5A 

I L S. S5 Bom 516 


PSACTtCE-cuuM 


*S 32 1 A 272, 285 

L L. E. S6 Bom. 619 
■ MO LL3 S5 Bom 470 
See Civil, Fiocxditm.Cod t 1908 — 

* 10 L L R 44 Bom. SS3 

aa. *7 A»1> 104 

I 1 R 44 Boa 473 
a 92 I. L R. 40 Bom. 439 

as 8o 100 I L R 36 Eoa 230 

a 97 I L R S6 Boa 639 

I U R 37 Boa. 480 
I L R 38 Boa. S31 
1 L, R 45 Boa 627 
» 109 (e) ILR. 37 AU 124 
1 L. R. 45 Bom 832 
I L R. 3S Bom 377 


O 1 8. 5 
O V t 


15 23 


I t. R 33 AU 649 


I L R 44 Bom 62S 


O UI ill L.R 35 Bom 35 
O XXr a. 10 6 Fat la J 300 

O XXI a. 33 

1 U R 34 AIL 160 

O XXI *. 60 

I LR 44 Bom 860 
O XAII x. 10 

I. L. R. 39 Bom 688 
O X\\ lUsdO XXXIII *. I 
I L R U Bom. 415 
O XU a. 22 

I L R 34 All 140 
0 XLVtl a 1 

H K 38 Eom. 41e 

O XLVTII n. 6 

II L. R 38 AIL 280 

SCH. II TATA l* 

U R 41 Bom. 512 
See Coomeance LLR 40 Calc 854 
See Commission aOent 

I L R 45 Cale 13s 
See Companies Act (VII ov 1913) a 38. 

LLR 41 Bom 79 

fie* Compart 

X. L. R 47 Cale. 620 901 
See Complaint L LR 41 Calc 1013 
See Consolidation ot Atpxal. 

llLR 43 Calc 95 
See CosTttrrr ot Comer 
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See Costs . J. L. R. 43 Calc. 190 
I. L. R. 48 Calc. 156, 795 
L L. R. 45 Bom. 1234 
See Cmmikal Procedure Code (Act V 
or 1898)— 

as. 162, 283 L L. R. 34 Bom. 699 
es 197, 239, 632 

X. L. R. 43 Bom. 147 


s 233 . I L. R. 45 Bom. 619 

es 243, 253, 313 

I. L. R. 37 Bom 369 
8 263 X. L. R. 39 Calc. 931 
s 337, ct (3) 

I. L. R. 37 Bom 146 

s 342 . I. L. R 45 Bom. 672 

a 319 . L L. R. 38 Bom 719 

«s 307, 123 I. L R 37 Bom. 178 

e 435 . L L. R. 43 AIL 497 

» «7 I. L. R. 40 AIL 416 


a 470 . . I. L. R. 34 AIL £67 

2 L. R. 38 AIL 695 

1. L. R. 39 AIL 367 

s. 520 . I. L. R. 35 Bom. 253 

s 537 . . L L. R. 37 AIL 110 

See Criminal Revision*!. Jurisdiction, 
J. L. R. 38 Calc. 933 

2. L. R. 40 Calc 41 
I. L R. 43 Calc. 1029 

See Cross E xa mination 

I. L. R. 41 Calc. 299 
t L. R. 42 Calc. 957 
See Daughters J. L. R. 34 Bom. 510 
See Decree . I. L. R. 44 Calc. 627 
X. L. R. 38 Calc. 125 
X. L. R. 39 Bom. 80 
X. L. R. 37 Mad. 227 
See Deposition I L. R. 48 Calc. 895 
See Discovert . X. L. R. 38 Calc. 428 
L L. R 41 Calc. 6 
See Divorce X. L R. 41 Calc. 863 
X. L. R. 45 Bom. 647 
See Divorce Act (XV or I860) — 

* 23 . . I. L. R, 33 All. 500 

s 37 . L L. R. 33 AIL 683 
See Evidence . £ L. R 42 Calc. 784 
See Evidence Act (I or 1872)— 
ss 6,32 and 167 5 Pat. L. 3. 410 

8-30 . L L. R. 33 Bom. 156 

Set Examination on Commission 

L L. R. 45 Calc. 697 
See Execution ct Decree 

- L L. R. 34 AIL 518 
t L. R. 44 Calc 1072 
I.L.R Calc. 515 


PRACTICE — eontd. 

See Ex taste Decree 

L L. R. 41 Calc. 959 
I. L. R. 43 Calc. 1001 
Set Fraud . L L. R. 36 Bom. 185 
See IXabkas Corpus. 

I. L. R. 44 Calc. 79 
See Kiob Court L L. R. 34 Bom. 378 
L L. B. 41 AIL 687 
L L. R. 37 Calc. 714 
See Hindu Law — Joint Family 

L L. R. 37 Mad. 435 
See Hindu Law — Will. 

L L E. 38 Calc. 188 
See Idol L L. R. 33 AIL 735 

See Insolvency I L. R. 42 Calc. 109 
I L E. 43 Calc. 243 
LL.S 44 Calc. 286 
L L. R. 47 Calc. 56 
See Insolvent . L L R. 45 Bom. 559 
See Xnterhoo ITORIES 

L L. R. 37 Bom. 347 
See Joinder of'Chamks 

L L. R. 43 Calc. 13 
LLB 38 AIL 457 

Set Joint Estate 

I L. R. 43 Calc. 103 
See Jurisdiction I L. R 34 Bom. 13 
I. L- R 35 AIL 63 
See Jurisdiction or Criminal Court 
fresh Proceedings 

I. L. R. 40 Calc. 71 
See Just, Trial by 

I. L. R. 44 Calc. 723 
See Land Acquisition 

L L. R. 39 Calc. 33 
I X«. R. 43 Calc. 605 
See I^and Acquisition Act (I or 1S94)| 

L L. R. 34 Bom. 488 
See Leqal Practitioners Act (XVIII 
or 1879). a UU. R. 33 AIL 182 
See Letters of Administration 

L L. R. 40 Calc. 74 


See Limitation Act (XV of 1877)— 
ss 5 and 7 . L L B. 34 Bom. 5 


See Local Inspection 

I. L. R 39 Calc. 476 
I. h. E. 44 Calc. 711 


See Makomedax Law — Marriage 

L L. R. 42 Calc. 351 
See Mahomed an Law — Wakf 

LI. L. R- 37 Calc. 870 
I. L. R. 35 AIL 63 
See Misjoinder op Parties. 

L L. R. 45 Calc 11L 
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See Moswwt I L. R- S7 Calc. 607 
I. I* R- 38 Mai. 18 
See Mtrx steak I LB 38 Calc 498 
See Mcncnn, Elecyio* 

1 L. R. 39 Calc. 754 
I LB 48 Calc. 119 
See Mpyicitauty 1. 1* R. 34 AH 843 
S«e Lew Trial, Ami »ww iorT 

1LB 17 Calc. 783 
Set Fabtirs 1 L R- W Calc. 48 
See Perjury I L. B 42 Calc 240 
I LB 43 Calc 642 
Set Turn 1 L B. H Calc. 441 
See Pleader 8 Fie. 

L L. E 41 Calc. 837 

See Par. EM PHOT 

LI 8 36 AIL 478 514 
See Presipetct Small Cause Courts 
Act<\'i oy 1882) as 9 axd38 

L L. R 88 Mad. 823 
See Preside*©! Towts Ivsolvxxct Act 
(ffl oy 1900) a 25 

L L. R 35 Bom. 47 
See Privy Cocycjl. 

I L. R. 40 AIL 49? 
U.B 34 AIL 57 
See Probate I L. R- 37 Calc 224 
L L. 8. 39 Calc 245 


rr (III or 

a. 15 1 L. R. 32 AIL 645 

as 15 to f 46 52 

I L. 8. 38 Mad. 15 
See Piano Prosecutor 

I L. K 41 Calc 425 
I L. R. 42 Calc 422 
See Receiver X. L. R 48 Calc 352 
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See Srsctno Relief Act (I or 1877J— 
s9 1 L. R. 40 AIL 637 

See Stay o» Eeecotiot 

I L. B. 48 Calc 796 
See Summoss Service or 

I. L. R. 43 Calc. 447 
See Title Suit rt>R Declaration of 
I L. R 38 AIL 440 
See TR\KsnR or Appeal. 

I L. R. 40 Calc. 259 
3 Pat U 1 218 
See TaATsrER op Property Aot 
a. 52 I L R. 37 Bom. 427 

a 107 LLE 36 Bom 500 

See Vazalatsaka 

L L. R 43 Calc. 884 
See Valuatioy op Suit 

I L R 43 Calc. 225 
See Warrant L L B !8 Calc 789 
See Wife a Costs I L. 8 44 Calc 35 
See Wikdivo up petitiow 

L L. 8. 34 Bom 533 
See Withdrawal op Suit 

UR.« calc. 454 

See Written Statemett 

L L. 8. 42 Calc. 957 

Assign men l o! decree -notice— 

adjournment (whether Court bound 
to grant}- 

Ooe Civil Procedure Code (1908) O 
XXI a 10 5 Pat L. J 390 

appeal Presentation of out ultima— 

See Luiitatiob Act 1908 Sch. I Aar 
15’ I L. 8. 43 Bom 378 

u to mode 01 proof — 

See Evidence Act (I or 1872) as. 4 90 
L L. R. 37 Mad. 455 
d of Court— 


e Solicitors Lint jo* costs 

L I_ R 34 Bom. 484 
I L. R 43 Calc. 678 


See Ancient Monuments PaiSERVATioif 
Act (VU o» 1901) S*. 10 21 

I U R 42 Bom. 100 

■ deal and dumb accused — 

See Criminal Procedure Cods (Act V 
or 1898) s 341 

I U R. 40 Bom. 688 

delay la filing process fees — 

See Lwitatios 1 Pat. L. J 173 

appointment of gnardlau— Court's 

power to paaj order regarding marriage pend 
lag appointment — 

Se Go** du*s asd Wards Act (Via 
or 1890) as 12 43 Ain 47 

L L. R. 44 Bom. 890 

Order la personam against a party 

residing out of tba Court a jurisdiction — 

Ore Crvn. Procedure Coos (1908) a. 10 
X. L. R. 44 Bom. 233 

■ - - — documents relied on by plaintiff 

ahonld be produced In Court along with tba 

plaint — 

See Civil raoCEnrn* Code, 1908 O 
VII jl 14 I L. 8. 44 Bom. 825 
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■— Insolvency— Appearance o! the ln- 

lolvent to obtain a final order ot discharge— 

See Presidency Towns Insolvency Act 
<ni ov 1909), ss 39 (») and 62 (2) (a) 
1. L. R. 44 Bom. 555 
, Interest on overdraft— Implied con- 

tract to pay— 

See lumens . LLS. 44 Bom. 474 

- — - Joint possession— Suit lor recovery 

ci— 

See Civil Procedure Code, 1909, O 
XXI, n. 33 . I. h. R. 34 AIL 150 
' Execution ol decree— Second 

Appeal— 

Sit Civil. Procedure Cone, 1908, as 47 
AID lot (2), o XXI, B 89 

I. L. R. 44 Bom. 472 
• — — Parties to appeal— 

See Civil Psocedur* Cods, 1908, 0 
XXI, ». 60 .1 L. R. 44 Bom 8S0 
. .. Publication ol proceedings in pend- 

ing cases — 

See Co viral it o» Court 

I. L. R. 44 Bom. 443 

Right to worship la a temple and 

to carry processions through public streets, suit 
whether ol a civil nature— 

See Civil Procedure Codf 1908, s. 9" 
I. L. B. 44 Bom. 410 

Revision — Whether application 

Should be to Sessions or District Judge- 

See Criminal Procfdlnf Codk a 436. 

I. B. R. 43 AIL 497 

■ Suit against a Receiver— application 

lor leave— amendment ol plaint — 

See Him Col rt L L. R. 44 Bom. 903 

suit lor possession — Conversion to 

■mt lor redemption — 

Set Civil PnoCEDt.ee Cone 1908 O VI, 
k 17 L L. R. 44 Bom. 615 

— Commissioners appointed by Cour* 

to examine sibilration awa d — 

i See Civil Pmirsniu Cons, 1908, Sea* 
II. rt«* 12 V) ear. (e) 

I L R. 45 Bom. 512 
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— Relerence to High Co art under 

Bombay Revenue Jurisdiction Act— Taxation ol 
Costs — Power ol High Court to give direction as 
to how costs should he taxed— 

See. Bombay Revenue Jurisdiction Act 
(X or 1876), » 12 

L L. R. 45 Bom. 1177 

• — — Minor— Purchase from — 

See Panmiox Suit 

I L. R. 45 Bom. 983 

Reference to arbitration after suit 

without intervention of Court — 

See Civil Procedure Code 1008, O 
XXin B 5,0 vnr, rb 8 AND 0 and 
S en II, TARAS 1 TO 17. 20 AMDit 

L L. R. 45 Bom. 245 

■' Claim by a Pars! wife for Costs— 

See Presidency Small Cause Courts 
Act (XV or 1882) 

I. L. R. 45 Bom. 318 
— — ■ Consent order for extension of 

time — 


See Arbitration 

I. L. R. 45 Bom. 1071 

— Decree— Application to set aside 

sale by Collector— 

See Bombay Hioji Court Civil Cir- 
culars, v 100 r 17 

I L. R 45 Bom 1132 
Inherent powers of Court to re- 
admit appeals — 

See Civil PnocrDi-ag Cope, 1908, 8 151, 
ARD O XU R 19 

I LE 45 Bom. 648 

Mistake— Discovery of— when first 

Court’s decree was passed— 

See Limitation Act 1908, 8m I, Art 

96 . L L. R. 45 Bom. 582 
Preliminary Issue — 

See Civir Procedure Code. 1008 ss 

97 and 2 LLB. 45 Bom, 627 

Summons case — Magistrate to 

examine accused— 

See Criminal Procedure Code (Act V 
or 1898) s 342 

1 L. R. 45 Bom 672 

Trial of an offence with the aid ol 

assessors — 


Third party proceedings (Summons 

tot directions) — 

See Letters Patent. 186 • ci. 15 

I L. R. 45 Bom. 428 

— ~ Filing objections to aibitratlon 

award— 

See CniL Procedure Coop (Act V of 
. 1908) e 115 Sch II TAB* lf> 

L, L. R. 45 Bom. 832 

• " ■ — Summary eviction lor Breach ot 

condition ot the grant— 

See Bombay Land Hevrvue Code (Bom. 

Act V or 1879) bs. 68 794 

L L. R. 45 Bom. 920 


See Criminal Procedure Code (Act V 
OF 1898) s 238. 

t, L. R. 45 Bom. 619 

1. Analogous appeals Two »n»lo- 

gou s appeals were preferred tt^a nst tne decisions 
of the Subordinate Judge snd the 1> strict Judge 
te*p»ctivAly to. rmnaTuling the eases the High 
Court dincted both eases to be tried by the Dis 
tuct Judge Mafixudpin Sabdar t Abctosit 
CnuMBBumf (1910) 14 C. W. N. 352 

2. ■ Arbitration — Order of Judge re 
fusing to ieeiie I chrther arbitrator* urn going fcry jnd 
tcojK of the ir authority — Judgment — Appeal — Con 
elruehon of submission to arbitration — l near ante 
against fire — Inability of Company for further lost 
—letter* Patent 1S65, el IS fho fact that a 
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petition by nineteen different Companies w»t not 
•ignt<l by nil the nineteen Companies and that 
tho appeal from the oritur of the Judge dismissing 
the petition nt fcs but one of the nineteen Com- 
panies, and the other Companies were not portlet 
to it. would hare required serious consideration 
If the Court had to revoke the submission to 
arbitration hot when the order which the Coart 
purees it only an intimation to the arbitral ora 
of Its opinion on the qni-etion of tberr Jurisdiction 
it ie immaterial whether ell or romo of (ha 0>m- 
panlee are formally pertlee to the proceeding* 
in appeal A* to the oljeetion that ertn ao far 
aa trio petition ia by one Company, it S* alpned 
by one of Its officer* without any authoeisation 
a* repaired by taw, the defect ie a mere Irregularity 
which can 1» cured. If neee»Mry. by tha Com- 
pany putting In a power of attorney showing 
the authority pi ten to a signatory A rue 
A»«nU9CB 0>writrr, Ln c AnutDaiiOT Had 
on or (IW) Bom. 1 


e/wfiil/y aaltonred ih Hat btlalf — Ike 
o/coeipremia* — Drrrrt nt and, In the course of * 
amt, a compromise »*i | resented which war 
signed by the defendant*' pleader who wa* not 
specially antboriaed in that behalf The Court 
pawn I a decree in term* of tho compromise rhe 
defendant then applied to the Court to eet atlde 
tho decree on the ground that he dnl net engage 
tho pleader and that he had nor authorised the 
pleader to eompromiee tho auit The Own act 
snide the decree anil act down tho auit for hearing 
lltli that it ia the inherent power of eeery Court 
to correct lla own proceeding* where it bat been 
misled. Held also, that, under the clrcnnuUnee*. 
tho compromise wu not bin ling open tho defend- 
ant and the decree pawed upon it wa* void at 
to him lUsatOcrwna r CiimrmauuaowrD* 
<>3W) U.R.3t Bom. «0$ 

4, Decree, amendment ol— Drer** 

woteoe/urmaAK to uAat Uw Court intended— InArees* 
ponce of Court* is l*J ia — XHa-in*l, «Mi«( *eii 
vf—Shmff't right to Ponndag* — Cirri I’roctdtrt 
lode (Art T of 1991), * 152 The Coart* In India 
bare an inherent power to amend or wary decrees 
<o a* to bring them into accordance with the 
Judgment*, alter they ars rigord be the Judge*. 
CTfn if they do not (all within a 152 of the Civil 
Proeednta Cod* (Act V ol 1903). Ia r# Swift, 
to CA. V ISO, referred to A.ieicortA y ITiWrag, 
1/195] 1 CA 57 J, distinguished. The Shcnfl is 
only entitled to poundage on nm leyied t ao 
whore a acirore i* wrongful and ia withdrawn 
by direction of law, the ‘Sheriff recei *e* no pound 
age itortmer* y Crop;. 3 C. P. P SIS. I a re 
Lndmore, 13 Q B D SIS. and 1* rt Tlamar. 
11833} IQS 360. followed Bsunvrsw > 
JaTjraaaix (1010) . L L. R. 37 Cslfl 643 

5 - — ■ <■' Dnxtt. modi jfc« 

lioti of (Ac ternu of, after appeal — /sriediefic* — • 
J pprlioU Court, fomri of — Cirri Pnadott Code 
•{Act F of 1001). • US S US of the tied lbo. 
•cedoro Code, 1908, cannot he taken to giro any 
Coort power to interfere with or modify it* decree 
after there ha< been an appeal filed against the 
(Ucroe. Tho only Oort tbit could, after an appeal 
tad been preferred, modify the term* ol tha 
-decree*, or extend the lime fixed in the decree 

dot ita execution, or mspend the order made ra 
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the decree, would bet! ... .. 

(rtDlUn K»rr*»i»b«o Ilor (IW9) 

L D. Q. 37 Cain. 643 
j, — Plaint, amcojmaflt ol — Soil 

ago, net iff r iota’ll on pruned irAurA foiled ant to 
he rbreft-d o» oeotArr ffroveA— . Apjdnsiioa/w Item 
to am ml pirns! after arynm/alr AeW i» appeal 
i.raUomJ~Her ftditolo. A auit brought againit 
the defemlanti on one ground which fall* should 
it l>e decreed again*! them on another ground 


convert a auli of one character into a auit of a 
substantially different character 11 filed a anil 
in 10*11 again*! A and J, tha drawer and indnrtnt 
respocti rely of two bundle*. At the time of fi’irig 
the auit J wa* d a-L II obtained a decree sgsinrt 
both defendant*, wbleh deer re remained unssti*. 
fire! In I90S // filed a toil sjptlnrl the heir* of 
J un the uni two bundle*. It, Id. that Ih* 
earlier anil having hern filed again*! the firm of J 
anil not agalnel J |ier»ooallj, wa* a bar to the 
later tuit iUYatxt r lla/I N’oo* SUnowio 

(190#) . . I I* It 34 Bom. 244 

7, . — — Rcftreon un!ar Dersl Pricti- 

tloDcrt’ Ad— ^yordirtica— Irpul prwW^wi' 
Art (A l IK *i »?*). **. tS. H— IHv*«aw BeaeA, 
fir, , dict-on of, to Ace/ rrfmnrt a a Ary He Alt 
from sutnrdiaele Chart*. According to a long and 
underrating tours* ol practice, which m»y to 
regarded a* the law of th* Court, a Ui virion Bench 
appointed in d rpoee of the cinl hu*lnea* arising 
out ol a particular group, ha* power to hrar and 
di*p*s*e of a reference, under a 14 of th* lecil 
Practitioner*' Act, by the Preeld oy Officer el a 
Court within that Croup. Annus if Cftawct* 
Stoires, /* re (1909) X, L. R. 87 Cala. X73 

8. ~ St me Irtntactlon ■ •— Ci oil IVocc. 

dan Coif (Act r of 1J0\\. U l.r 3,0 n, r 3— 

Crndft of —err at d'fmdaotf la One rail — “ Sums 
aftortronrarhoa " — ‘‘ Strut of aelt or tromartiona " 
In Trail ng O 1, f S, of the Ciid Procedure Code 
(Act V o( 1303), it room* quite ohnou* that the 
word “earn*" which precede* the ward* “act* 
or tran*rallon " govern* aUo th* word* “ senes 
of acts or transaction* " and must l« read before 
those word* also. Tha 6rrt condition to be fut- 
filirel before Joining aereral person* as oo-dofrad- 
ant* in the *ame suit it that th* right to relief 
•ought hi tb* enit mo»t arise againstall tho defend- 
ant* from the w« act or transaction or from 
tha tarn aene* of act* or transactions. Tho 
#econd condition to be fulfilled under tho ruio 

law shoal.! arise against tho delcriAanV* 11 scinintB 
anita were brought against rnch perrons, before 
a plaintiff e*n join several defendant* in the 
tame *uit both the conriitioa* laid down in the 
role must be fulfilled, frit, the rebel ron-dit against 
tho defendant* whether Jointly, *e Totally or in 
the attcmaliro, mo*t arise from the name act or 
transaction or the same aene* of act* or transac- 
tions. And, secondly, there must ante between 
the plaintiff and all the defendant* some common 
question of law or fad, Tho plaintiff may in 
one action unite several cause* of action againrt 
several defendants provided that atl such defend 
ant* are “ Jointly fiahSo in respect ot each and 
all of such cause* of action” and that tho COB 

dition precedent to tha plaintiff being aOowed to 
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join several can sea of action against several de- 
fendants is that each defendants must all “ have 
a joint interest in the mam question raised by 
the litigation” and that causes of action joined 
>n one avnt ai-a'nst several defendants must l» 
causes of action in which “the defendants are 
all jointly interested.” It « not necessary that 
every defendant should, be interested as to all 
the reliefs claimed In the suit hot it u necessary 
that there must be a cause of action in winch 
all the defendants are more or less interested 
although the relief asked against them may vary 
Usubs: r BhaO ISalwist (1903) 

I. L. E, 3t Born. 358 
9. , Third-party procedure — Direc- 

tions, refusal to give — Discretion The general 
principle on which a Court will issue third party 
directions is s — (i) that there mu«t bo a clear case 
of contribution or indemnity from the third party. 
(11) that all the d spates arising out of a transao 
tion as between the plaintiff and the defendant 
and between the defendant and a third party can 
be tried and settled in one nut. and (iu) that in 
cases of contract and sub-contract it must appear 
that the contract between the plaintiff and the 
defendant has been imported into the contract 
between the defendant and the third party 
Under the rules now m force, the third party cannot 
bo cited eo as to be bonnd by the trial of One 

C rtlcular question which is identical as between 
plaintiff and the defendant and as between 
the defendant and the third party Baxter r 
Trance (Ao 2). (IS9S) 1 Q B 591. followed. 
W & A. Basils* & Co, e Ch carta t, Uskiuix. 
£ Co (1009) . L L. B. 34 Bom. 423 

10 Valll t right to appear be- 

fore a Judge nttxng on the Original Bide of 
the High Court — Application to file warrant 
<if attorney — Extraordinary Cinl Jnrud chon— 
Civil Traced are Code [Jet SIT of 7533), s. 635 — 
Ci til Procedure Code (Act T of IMS) « 119. 
129 A vakil of the High Court applied before a 
Judge sitting on the “Original Side of the Court, 
claiming a right to filo a warrant of attorney in 
respect of a suit pending before the Midnapore 
Dirt.net Court, in which a rule bad been issued 
calling upon the plaintiffs trs show cause why 
the suit should not be transferred to the High 
Court in its Extraordinary Original Ci»U Jurud'c 
tion Held, that having regard to the Jong-con 
tinned course of practice during which cable 
never appeared on the hearing of such applica 
lions, the present appl cation should be refused. 
!ir/d 'raljui-., *toi. *hli, <S*vL V-rocvfanv Idrii if. 
I90S has nothing to do with a matter governed 
by old Tale* in force before WW I»n A Vim * 
Arruatio* (1910) I L. B. 37 Calc. 853 

II. ■ Raising of Issues. The prae 

tice of raising a number of issues which do not 
slate the main questions in the suit but only vari 
«ns subsidiary matters of fact upon which there i» 
not agreement between the parties ia very ember 
rasaing lasuee should be confined to questions of 
law arising on the pleadings and such questions 
■of fact as it would be nece*wry for the judge to 
frame for decision fcy i he jury in a jnrv trial at 
mat pn«* in England. t\ esr Evo IV *vc* Co* 
tast * Ben vs \\atcu CowrsRT (1910) 

I. L. R. 35 Bom. 423 

12. BcSemjHca nil— #«•* 

alt ejectment— JUe judicata — Court — -ftewfios — 


PRACTICE— could. 

ejectment suit a decree for redemption can be pasted 
— Civil Procedure Cod' (Act V of 1903). » 11 
Ezpl IT. It is the practice of the Bombay 
High Court to pass a decree for redemption in a 
case ns which the plaintiff has toed in ejectment 
That is purely in the exercise of the Court s dia 
cretionary power , and it can hardly be main 
tamed that the plaintiff failing in an ejectment 
suit ought to pray for the alternative relief by 
way of redemption, when the Court is not bound 
to grant it as a matter of right. Mahokbp Ibbi 
hu r Sheikh Hamja (1911) 

L L, B. 25 Bom. 507 

13. — Local Inspection— Subordinate 

Judge — Personal ref in of disputed premises — Ap- 
preciation of evidence based on the personal reeic 
The plaintiff, in a suit to establish easement of 
passing his rain water over the defendant ■ field, 
tried to make out his right by the evidence of his 
witnesses who deposed that the passage for tho 
rain water bad all along existed and was still 
visible to the eye The Subordinate Judge vi&ited 
the spot m question at the request of both parties, 
to test the veracity of the witnesses , but, finding 
that there was no passage at the spot, he dis 
believed the witnesses and dismissed the suit. 
On appeal it was contended that the Subordinate 
Judge had wrongly decided the case, because he 
bad disposed of it not by appreciating the eri 
dence, but by the fight of his own view of the pass- 
age Held that there was no error In the proce 
dure adopted by the Subordinate Judge Ltuct 
Has Khtsbai. v Bbaiji Hhcshal (1911) 

I U E. 35 Bom. 31 

14. Security for cart — Infant 

plaintiff — Cl rtf Procedure Code ( Act V of 1908), 
6ek. 1 O IIT r 1 It is not des rable to run 
snv risk of stopping a suit filed on bebalf of an 
infant, which may be a proper suit to bring merely 
because of some inability on the part of the next 
friend to give security for costs. BuiiSHsXXBit 
Ahbsskavkzb r Mrui Asha as* (1910) 

L L. B. 35 Bom. 339 

15 Sentence — Magistrate pasting 

no n-appe alnhle sentence — Adding to sentence to 
malt it appralaUe— Appeal to Sessions Judge — 
The Sessions Judge to entertain the appeal and 
to decide if on merits — Criminal Procedure Code 
(Art 1 of 133S). s 13 The Magistrate trying a 
case passed at first a non-app-alablo sentence 
on the accused, but at the request of the accused, 
made *n addition to the sentence passed so as 
to mate it appealable When the accused 
appealed to the Sessions Judge hrt anneal was 
d unlsaed on the groan 1 that no appeal lay inas 
much as the sentence first jiassrd by the Jfagis 
Irate was not appealable and the add tion to the 
a»nlenc« could not bo made legally In revi 
sion Held, that *tbo Sessions Judge had eons 
mined an error m bolding that be had no junsdic 
tion to bear the appeal , lor though the Magistrate 
had no Jurisdiction to alter the senlrr.ee once 
passed by him. yet for the purpose* of the fWsitns 
Judge* jurisdiction, so far a* the appeal was 
concerned that *« the very mistake which to 
was called upon to correct by way of appeal 
When the appeal was heard again by the Briwions 
Judge he s.rncfc out tho addition made by the 
Magistrate u the Sentence, and baneg done that, 
dismissed the appeal on the ground list the 
scnircce appealed from va* not abatable In 
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revision Held, that ■whoa the Magistrate had 
pasted a sentence beyond one month, an appeal 
lay to the Session* Judge, under a. 413 of tbo 
Criminal Procedure Code whether that sentence 
was passed legally or illegally ileld also, that 
the Sessions Judge being once Belied o( the appeal 
the wholo appeal became open to his Court, oven 
on manta Ehfiror r kisuvut VtacHAirn 
(MU) L L. R. 35 Bon, 418 

16. . ■ Service ol aumraons —Proee 

dirt — Civil Procedure Code (Ad V of ISM), 0 l 
r 25— .Service of eammoiw by registered poet on 
defendant residing out of British Indis— S»mnOM 
returned marled "Refuted to tale — Ventral 
Clause, Act ( X of MS?) a 2? A summons was 
sent by registered post addressed to tho free 
defendant at Navalgaih in the State ot Jaipur 
and purported to be aont in accordance with tho 
provisions of 0 V T 25 ol tho Civil Procedure 
Code (Act V of 1908) Tho cover was returned 
with an endorsement »n tha vernacular which 
was translated as follows — Refused to take 
Tho handwnttmg of Chun dal, postman. Held, 
that, aa it appeared that the covet waa properly 
addressed to the first defendant and hill hern 
registered, duly stamped and posted the Court 
was entitled to draw the inference in ligated 
In a, 27 of the General Clnusoa Act and to hold 
that there was sufficient service Per Curium 
Tho only rule if it can bo called a rule to bo laid 
down, is that the Court must bo got led In each 
case by its special circumstances aa to how far it 
will giro effect to » return of a cover eniorsrd 
‘refused or words to the bko effect Jojan 
nalh BralMau V J E Sassoon l U R 18 
Bom. 60S d stinguishrd BiLuaiM iUsntissrv 
» PaMNabai (1910) L L. R. 35 Bom. 213 


17 Setting aside consent decree 

A consent decree once duly obtained cannot be 
net aside by a rule, but if it is sought to Impeach 
it upon grounds ol fraud, that must be done in a 
regular auit The only alternative which the 
law allows is an application for review of judgment 
Fatuabai v Sohbai (1911) 

l L. R 38 Bam, 77 

18, Appellate Court, doty of— 

Defective iudgmcnt~Vmiericn to ea under the defence 
evidence. »n a bad livelihood tone — Criminal Proct 
dure Cods (Act Y oj IS9S), ts 110 IIS JST u«d 
421 It IS the duty of the Appellate Court, on 
an appeal from an order under as 110 and 118 
of tho Criminal Procedure Code, to look Into the 
evidence tor tho defence, and after dealing with 
it to come to a decision thereon, notwithstanding 
that the counsel for tho appellant has practically 
ignored it during his argument! Pidoi Hoasaiv 
t Eurrioa (1912) LL B 19 Calc 378 

19, Criminal Froceedingi — Special 

Lcav* tn Awe*!— £«"• -• *- ~ 


i appeal frt 


iona and sentences on the 

■Ucged irregular conduct of the pro 
"* ‘ _ 1 the jury, end miareeep 


readings i.. ... 

tlon of evidence refused, t_. „ 

withio the principle as laid down in In re DiUtt, 
i*-A*P Cat ‘ ii0 CurrOBO c, Kmo Empbbp* 
. . . L. R. 40 I A. 241 

- Magistrate cannot invite Dia- 

opinion While a Mag>s 

taao, a question arose whether 

-menahlo to Ins (urisd etion 


Irict Magialrate’* 
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Tbs Magistrate felt himself doubtful on the ques 
tion and ho referred it to the District Magistrate 
for opinion On receipt of the opinion ho directed 
the trial to proceed before him Held, that it 
waa not competent to the Magistrate to seek 
the opinion of the District Magistrate ul tbs way 
ha did, but that be should finish the inquiry and. 
complete the record by tho reception of all e vl 
donee of relevant facta including the facts which 
bear upon tho question of the accused’s amen 
ability to a British Court’s jurisdiction, and then 
eonstdor for himself the question of law arising 
on those facta Exrinoa c Abdui. RaniWAW 
(1912) . ■ L L B 37 Bom 144 

Cl Evidence— Defendant t nyAi to 

offer evidence. Where the defendant appears end. 
the plaintiff does not appear or offers no evidence 
when a auit is catled on for bearing, the Court has 
no jurisdiction except to dismiss the amt for want 
of prosecution the defendant is not entitled 
to have hiS evidence beard before the suit is 
dismissed. Ex parte Jacobean, L. JR 12, CK. D 
Sit, distinguished Kesri Champ r National 

Jtrrn Mills Co (1912) I l R. 40 Cale 119 

22 ______ Chose o! action— Promissory 

hole — Consideration for Role — Separate Causes 
of Action — Ceylon Civu Procedure Code 'Ordinance 
II of ISS9 ), t St 8 34 of the Ceylon Civil Pro 
ccdnrn Code, 16S9 (which is tn the same terms 
aa the Indian Codo of Civil Procedure, 19og, 

O ?, r 2), provides that every action shall include 
tha whole of tho claim which the plaint Iffis entitled 
to make in reap'd of the cause of action, and that 
a plaintiff cannot afterwards sue for a part of tho 
claim omitted from an actum, or (without leave) 
for another remedy for the tame causo of notion. 
The respondent eucj upon promissory notes, but 
tho action failed owing to a material aliention in 
the notea ffa a/tcrwaida sued to recover a part 
of the consideration for which tho promissory 
notes had been given He Id, that although th* 

claims in the two actions arose out of tho same 
transaction, they were in respect of different 
causes of action, and that, consequently, the 
second action was not brought contrary to a 3 1 of 
the Code and could be maintained Tatai**. 
Rmi Bjxhitsis « Put last PtUsuru 
(19)3) L R 41 I. A. 142 

18 C W N 617 


23. Withdrawal o! nit — Ilatcnat 

serefidanty — Revision — High Court, power of — 
Ciml Procedure Code (Act F of 1903), a 113—Ihgh 
Court, Ad, 1*61, , IS In a suit to set aside 
a revenue aale tho ovidence on both rides 
had bee a heard, the plaint amended during such 
evidence the arguments of both parties com 

pletcd, the case closed and the judgment reserved. 

Tha plaintiffs then applied for leave to withdraw 
the auit with liberty to ki ‘ — * -■ -* — 


1 oi i 


turn This 




granted on the ground of format'defects 

plaintiff*, subsequently, instituted a fresh amt 

Thereupon, the defendant moved the High Court 
to eet aside the order and obtsmed a Rule Held, 
that the High Court had no power to deal with 
this cssq under a 115 of the Code of Civil Pro- 
eedn re KlardaCo ,IA.r Outgo Charon Cla ndra . 
I1C L J 45, Dtcl v Dirt, I L R 15 All 163, 
and Tirupnti v Multv 1 L. R. II Herd 33!, 
diatingu shed. Bassi Braon r Kivms Lall 
Thakc* (1913) . . IJ.S 41 Cain 632 
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PRACTICE-— eonfd 

24- Admission o! freak evidence — 

Apvdlatc Court — Civil Procedure Code (Ad V of 
19 IS), O XU, r 27 mere an Appellate Court 
desires to admit fresh papers in evidence, under 
T 27 of O XLI o! the Civil Procedure Code (Act 
V of 1903), jt must record its reasons in writing 
fordoing bo and admit them formally in evidence 
Daji Babajj v Sakhabau Ksisnsi (1914) 

, I L. R. 33 Bom. 685 

25, - ...- . previous conviction — Jftfwoncy 

of prenova conviction for the purpose of determining 
extent of lenience — Indian Penal Code (Act XL V 
of I860 ), a 15 — Indian Evidence Act (I of 1872), 
*e 51, ICS Tho proof of a previous conviction 
not contemplated by * 75 of tho Indian Penal 
Code may be adduced after the accused is found 
guilty, as an element to be taken into considers 
tion m awarding punishment Per Shah, J — 
The proof a previous conviction not contemplated 
by s 75 of tho Indian Penal Code may be adduced 
provided the previous conviction is relevant 
under the to/Uan Evidence Ant Tho whole 
question, therefore, is whether the previous con 
viction in question is relevant under the Act 
It is certainly relevant with reference to the 
question whether the provisions of t 5G2 of the 
Code of Criminal Procedure would apply to this 
•*»», and it seems to mo to bo otherwise relevant 
on the question of punishment UsmcR c 
Isilllt Ali Huai (1914) I. L R. 39 Bom. 328 

2e Reference for Assessment ol 

damages— A reference should be directed by the 
Court to assess damages only when the enquiry 
would involve questions of detail which it would 
be wasting tbo timo of the Court to investigate 
Walt ie v Sayers, 6 T L R 3 56, referred to 
D N Chose 4 Bbos v Ponr Nabajv Bbos 
(19151 . I. L H 42 Calc. 819 

27. Execution of decree — Cml 

Procedure Code (Act 1 of 1008 ) O XXI, r 41— 
J ttdgmt nt-d, btor, examination of — Application by 
judgment-debtor to hate order for f rumination 
eel aside. An. application under O TXI, t 41, 
of the (iviI Procedure Code, 190S, made ex parti 
on a verified tabular statement, is in order The 
judgment-debtor is entitled to be heard to have 
such order act aside, but he should apply on aum 
mons The object of O XXI, r 41 is to obtain 
discovery for purpose* of execution to avoid 
unnecessary trouble in obtaining satisfaction 
of money decrees Although an order for personal 
examination la likely to operate harshly and 
cause unnecessary harassment and obviously 
ought not to be made unless the Court is satisfied 
about tho bona Jides of tho applicatoa and If* 
urgent necessity, atill such applications may bo 
usefully encouraged to prevent unduly dilatory, 
troublesome and expensive execution proceedings 
In re Premjt Tniumdai, I L P 17 Bom 514 , 
referred to Natiovai. Bixs or Txdia. Lr> v 
A K. OmrtTAVi (1915) L t E 43 Calc 235 
28 — • — Charga to inry — SluJirtciion 
— Omiwo* to direct jury on points tilling in 
accused'! favour — lltgS Court — Interference— State 
word made by accused before Committing M ajm 
irate — Admissibility— Criminal Procedure Code (Act 
1* of 1S3S), * 237 — Indian Evidence Act (/ of 
7872), « 24 — Person in authority — Police Paid 
arrciung the accuvd. The High Court will inter 
fere in those case* where it is made to a pear that 
the Sessions Judge has prejudice-1 the accused 
VOl~ II 


PR ACTICE— <o ntd 

by omitting from his chargo to tho jury points of 
capital importance telling in accused s favour 
The phraso * a person m authority " Ins 24 of 
tho Indian Evidence Act would include the Polico 
Patil who arrest* one of tho persons accused of 
the offence Quart Whether the statement 
made by an accused before the, Committing JIagis 
trate is governed by s 287 of the Criminal Proce 
dare Code or by s 24 of the Indian Evidence 
Act EufEBWt r Faxdu Arrva (1915) 

I. U R. 40 Bom. 229 

29 . --■■■ Partition Suit Parliei— 

Bevicw—Cinl Procedure Code (Act V of 1908), 
« 152, O XLVII, r 1 — Partition of undivided 

» hare — Fvoiufu.'eul representation Where the 

mortgagees of the plaintiff s share in a partition 
suit applied (0 to bo added as parties to the *ait, 
*nd (ii) for revocation of an order made by another 
Judge directing a solo of the one-fourth share of 
certain premises which is one of the properties 
to be partitioned in tbo suit on the ground that 
the conduct of the mottgagow and. their attor- 
neys was fraudulent and that the said older was 
made without jurisdiction Held, that one 
Judge cannot set aside an order made by another 
Judge, even though tho order be wrong The 
remedy lies in review on the ground set out in 
O XLVII, r 1 Sharup Chan l Mala v Pat 
Dance I L 8 14 Calc 627, Jalra Mohan Sen 
v Aulhil Chandra Chowdhury, 1 L It 24 Calc 
331, referred to Basa-vta Kckajb Das r Kcsom 
X tTMABt Dasi (1016) L L. R 44 Calc 23 

30 — Suit filed by an agent oh 

behalf of aa absent plaintiff— Objection raised 
as to authority of agent — Duty of Court tn winch 
plaint t* prtetuiid In. tho case ol a suit filed 
by an agent on behalf of »n absent plaintiff, 
where the authority of the plaintiff to have a 
suit brought at all and to allow his name to bo 
used aa a plaintiff in the case is seriously quea 
tioned, that is a matter of principle which it i* 
a Court’* duty to decide , and unless it is shown 
that the plaintiff has ill fact authorized tho suit, 
either expressly or impliedly, a Court ought not 
to grant a decree In his favour But where 
authority haa been given by tho plaintiff in soino 
form or another, and the question is whether 
the agcDt has complied with the rules as laid 
down in the Code of Civil Procedure, that is not 
a question of pnnciplo at ail, but a question of 
practice and procedure It is tbo first Court’s 
business to see that the mica are complied with 
and it should not JoaTe tho investigation of that 
question to the Appellate Court But a suit 
should not be dismissed without tho party who 
has failed to comply with the rules of procedure 
being given an opportunity of correcting the 
defect to procedure, if there be any IUui» 
Lajui V Gokui. STathm (1917) 

I L E- S9 All 343 

31 - Modification of Order— Order 
of Judge on Original &- le of the High Court — Juris 
diction to modify order brfon formally drawing 
up the order A Judge 00 the Original Side d the 
High Court has jurisdiction to modify the minute* 
of an order before the formal order is drawn up 
JfAHBOOT Bi c Shebjva Bt (1018) 

LI B 42 Mad. 238 
- Jadgment containing remarks 
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PRE-EMPTION— could. 

See Court Fees Act (VII or 1870), s 7' 
CIS (v) AND (vi) 

Set HtsDc Law— Joint Family 

L L. R. 35 AIL 581 
See Letters Patent, b 10 

L L. R. 34 AIL 13 
See Limitation Act (IX of 100S) 8. 4 
L L. R 41 AIL 47 
See Mabojiedan Law — Fee emttiox 
Set Fbadrav 

5 Pat L. J. 740 
See Transfer of Phopbrty Act, 1882 
8 65 . . L L. B. 43 AIL 314 

— decree lor — 

See Civil Procedure Code 1882 s. 368, 
I. L. R 32 AIL 301 
, , mpeel ol sale effected by com- 

promise In a suit lor land — 

UR.1 Lab.' 109 
Extension ol time lor payment ol 
purchase money— 

See Civn. Procedure Code, 1908, 
ss 104 A 148 

I. L. R. 35 AIL 682 
0 XX. n U .1 pat L. ]. 82 

* right of— 

See Limitation Act (IX of 1908) Sen I, 
Art 120 L L. R. 38 Mad. 67 
See ilAHOMIDAN Law —The EMFTION 

L L. R. 38 Bom. 183 
~rr — Registration— Whether sale 


PRE-EMPTION— <o* Id 

CUSTOM— conld, 

plaintiffs claimed a right, based i pon contract 
or custom, to pro empt a sale of cammdari pro- 
perty The property was situato in ono of .he 
three mafaals of a village named Suratn The 
plaintiffs wero not co slutrers with tho vendors in 
that malial tho vendees were strangers In 1873 
the village Suram consisted of a smglo mahal 
and tho village wajtb ul art of that date con' 
tamed the following reference to pre emption •— 

1 la future if any pattidar wishes to transfer 
his share by safe to a stronger 

, . first, tho sharers in the qatulhai, 

then pathdars in tho Ihot, and then d gar 
pathdaran deh shall have a right to purchase * 
In 1883 perfeot partition took place, and the 
village was divided into three separate mahals 
A fresh tzvyifi i tl art was drawn np for each of 
the new raabals but in each the provisions regard 
ing pro emption were copied rerfcofim from tho 
vajio-ul arz of 1873 Held (l) that tho plaintiff# 
had failed to establish any right of pre eruption 
based on contract, (n) that the oral evidence 
was worthless as supporting the custom Bet up 
bv tho plaintiffs , and (m) that the evidence 
afforded by the icagib ul arzes of 1873 and 1883 
wasquite insufficient to establish the right claimed 
by the plaintiffs If such right was to be regarded 
as one based on an alleged custom Dalgangan 
Singh v Kalla Singh, I L R 22 All 1, referred 
to AtMtn Lai v Sam Dhagan Lai I L S 
27 All 602, and Sariar Singh v Igaz Ilueam 
Khan l L S 28 All Cli, discussed Gakca 
Sinoh t Chedi Lal (1911) 

„ L L. R. 33 AIL 605 


ir<yi6 ul at 


CONTRACT 

: Rule against Perpetuities— Promisor, 

hetre of, not enforceable against— Perpetuities, rule 
of, applicable to Hindu lav also A contract of 
?”™5 t,cn reference to sale of lands), 

m iin-n witbm which the agreement 


which fixe 


against tho heirs of tho person who entered into 
the contract as it infringes the rule against per 
petuilies The rule of perpetuities is applicable 
to Hindus also Satin Chandra Soot y Kabab 
Ah Sariar SC IF A 313, followed Kolathu 
A rras v Ranoa \adbyau (19121 

I. L. R 38 Mad. 114 
~ ’ — -r—Htld, tl at an option 

to anee on any intended sale or other abcnaticn 
a subject to the rule against perpetuities Nahin 


CUSTOM 

See Pre emption— .Wajib ul-arz 
See Custom 


required to tstabl th a custom of pre-emption Tho 


Custom or contract— Construction of document— 
Regulation VII of 1882 In a suit for pre 
emption wajib ul antes of 1830 and 1869 were 
produced Tho preamble to tl o former was 
worded thus — Having well understood the 
following matters we willingly accept them. 
It then dealt with the right of pre emption in 
tho following terms * — Jlodo of sale or transfer 
of whole or part of share giving the right of 
pre emption to co sharers as against strangers 
and concluded with the words therefore wc 
write this i qrarnama so that it may be of use 
Mi future ’ The wajib ul an of 1869 provided 
that “ near co sharers and other patt dara would 
have the right of pic emption Preference 
amongst them would be according to degreea of 
nearness* —lit Id (Stanley, C J, dissenting 
that tho wajib ul snei contained tho record of 
custom and not of contract Per Stanley, 
C J * — A custom to bo binding must bo unaltered, 
uniform constant and definite If the settlement 
of 1833 recorded a custom then the co sharers 
in the vdlago at the time of the later settlement 
of 1869 must be deemed to have abrogated it 
and to have adopted by agreement the right of 
pro emption which is recorded in the later wajib 
ui arz as more suitable to the then existing eon 
ditions The variance in tho rights as defined 
in two wanb ul atzes leads to tho conclusion 
that tho right recorded in 1869, cannot bo treated 
as a right existing by custom Ptr Knox and 
Chastise JJ — Tho word iqrar does not necen 
sanlv mean a contract It means ratification or 
assent Retusaji Bubals, c Pamalwar Ehaoat 
(1910) . . . L L. R 33 AIL 198 

2p2 
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PRE-EMPTION — canid 

CUSTOM — tandi 

Hindus in Ahmed&bad. Mottxal Davabhai r 
IUstlai. JUQAStir. . L L E 41 Bom. 696 

15 Beld, that in 

tbo diatnot o* Bulaar -when the ll&nafi School 
ol Mahomedan Law prevails, neighboars have 
equal right to pre-empt and there is nothing which 
ia contrary to the principles of justice, eqoity 
and good conscience in aDowing two neighbours 
who have equal rights of pre-emption to exercise 
them Qoltaldae v Par lab (1916), IS, Bom L 
R 693, net followed Yrkaldas Kahashas v 
jAMEtnAK , . I, L R. 44 Bom. 887 

Iff — ' ■ Custom — TTojtb 

w£-ort — PortiSion of riiJaje — Old custom adopted 
»n new mahaU — Right of pre empt ion net nrnt 
ins/ as between the. new mahale The Wajib ol arz 
of an undivided village afforded evidenco of 
tho eristenoe of a custom of pre-emption In the 
Village between co-sharers Subsequently (ho 
village was divided by perfect partition into 
several mahala and each of tho new mahala adopt 
ed the old custom Held, that no right of pro 
emption survived as between the different new 
mahala Oanga Singh v Chcdi Lai I L R 
33 AH 605. referred to Diomsasba-h r Mautab 
Pai (1910) . L *L R. 41 AD. 426 

FORMALITIES. 

1 ■ Mahomedan late 

— Talab i-irhtishhad Util, that a Mahomedan 
pre-«mptor cannot validly make the talab ( tsh- 
tishhad by letter when he is in a position to do ao 
in person MonamiAD Rhaiji. r Muhammad 
iBBAniM (1916) I L. R. 38 All 201 

2 — - Smt by Hindu 

— Mahomedan law of tale whether applicable — Sale 
complete, when — Ceremonies necessary before p re 
emption compliance with — S 3T, Act Nil o/ 
1SS7 Per Moijjcb, J There being special 
custom pleaded a case where pre emption is 
claimed by a Hindu must bo tried on the principles 
o! joatlco equity and good conscience under s 37, 
Act XII of 1887 A* a sale is not complete till 
legal ownership passes no matter whether there 
has been payment and delivery tho pre emptors 
tiUa in the case of a property worth more than 
Its 100 docs not accrue till after registration It 
vivdil Vs. ntguj}. it. xo/utef-, yutf.vst and. prrel. vw. 
cieoea to apply in each a case the Mahomedan 
law of salo which ia no longer in force and to attach 
to a m*re contract for sale an incident which the 
Mahom / >dsn lawyers Intended to attach only to 
an actual Bale The p-rforToance ol Do two 
formaht cs talab i mawaeibat and talab i ulliehod 
s&n be combioed but it is essential that the talab * 
ishUshnd should refer expressly to the talab • 
Bvsuwt Sot as having been duly made 

Sara v Afaib All Kh an 1 L P £S Alt 3/3 
Jantt v Oitjadal, 1 L It 7 All 4V> Regum r 
Muhammad TaM J L R IS AU 311 Jadu 
Lai Sahtt v Jaat > Koer , 1 L II 35 Cob- 57S 
and Baiba i Sirdar v SonouUah ilirdha /$ 

C L J 60/ ,i e IS C II A 399 referred to- 
It OK, J —The test to apply In tl ere cases Is was 
the sale in the eyes of tho contracting parlies 
and tha pre-emptor, complete If it was it was 
pot necessary for the pre-emptor to wart till 


PRE-EMPTION— could 

TOR JLALATI ES — eo n Id, 

registration before performing the certmemy of 
moicoilbot IvSETALI BaOSAD V llAZABCl. A1C41 
(1916) 20 c W. N. 1048 

3 — ■ Mahomedan lato 

— Talab i isht thhad and talab i inuuas bat — 
Obsertai ce ol loth tglnbs necessary Beld, that 
the performance of the talab t ir/itishhad is an 
mdispensibtft preliminary to the enforcement 
of e right of pre emptied according to the Mihcice 
dan Law Uciiamad Abuad Said Lean t 
Madho Ibasad (1916) H E SMI 133 

MORTGAGE 

1 - ■ " ■■■ “ ■ Mortgage of pro 

perty prior to the pasting of Act 2\o J> of 2Sh . — 
Government retenve paid by mortgagee — Liability 
0/ pre-emptor to pay the amount of the revenue as a 
condition precedent to obtaimig possession of fro 
-perty Under a mortgage deed the mortgagor 
was Liable to pay the Government revenue, and if 
I e failed to do so, the mortgagee was to pay It 
and wa» entitled to recover the eutn from tie 
mortgagor and his other property The ruort 
gagor failed to pay the revenue which accordingly 
was paid by tho mortgagee Subsequently the 
property was sold to the mortgagee lor the amount 
of the mortgage plus the amount of the revenue 
paid by the mortgagee In a suit (o pre empt 
this sale held, that the pre emptor was bound to 
pay the amount paid bj the mortgagee for tie 
revenue as a condition precedent to hia obtaining 
possession of the property as well as the amount 
ol the mortgage Bbos Raj v Raw IsABais 
(1910) L L. R. 38 AIL 630 

2 ■ ■ Transfer — Meet 

gage — Let of the term tnakbuta not evf/Seiirt 
to constitute a mortgage llie material put cn 
of a document executed by the borrowera fo 
secure a loan was as follows ■ — We agree (hat 
sc shall pay annually tho interest and in deftu t 
of payment of Interest for tuo years the credltci* 
shall have the right without waiting for the expiry 
of the time fixed to flc suit ird fo recover their 
dues from the property mortgaged (maUvui) 
and if the creditors male delay in real imp tie 
principal and interest lien the aforesaid ocuitcis 
shall not bo entitled to recover tl eir dues under 
tho deed from any other property of myacll except 
ing the property mortgaged (makbura) ” A claim 
for pro emption was brought baeed upon this 
document which was claimed to te a safe or at 
least a mortgage Held, bj TicnAEDS C J , that 
It wa* Terr d fficutt to distinguish (he transaction 
evidenced b) the document in que«tlon from what 
u ordinarily called a t tnpie mortgage " On 
a construction however, cf the wajib-ul srr it 
waa held not to include mortgages wbub did net 
involve a cl ange of possession Held, by TcPEaia 
J , that the document under consideration did 
not amount to a mortgage, but at most ccn 
*t toted a charge on tlmiropcrty referred to there 
In Zfolxp Visffb v Eohadur Ram, I L. T £4 
All #76 r el erred to KnrTsnzti Au r ABnrt 
Mane (1016) . . L L. R 38 AIL 361 

POSSESSION. 

— — — Decree for prt tmflttn 

— Purchaser s possession ard t>glt to rente and 
profile continuer until full p~t empt ox price it 
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PRE-EUPTIOH~«»H 

rOSSESSION-«o»tf. 

piU — Oiril Procedure Code, iSSl, t SU— Slahome 
dan lam of pre emphon — Chang* of poMer-von 
u nltt decree II » claim to pro rmption bo dis 
p ited, end a amt must bo brought, the rights 
of tho parties are regulated by s 211 of the Code 
of Civil Procedure, which in thia respect embodies 
tho prmclplo of tho Mahomedsn Law That 
section enacts that “ When the suit is to enforce 
a right ol pro eruption in respect ot 4 particular 
sals of property, and tho Court finds for tho plain 
tiff. If tho amount of purchase money has not 
been paid into Court tho decree shall specify a 
day on or before which it shall bo so paid, and 
shall declare that on payment of such porchaoe 
money, together with the costs (if any) decreed 
against him tho plaintiff shall obtain possession 
of tho property, but that if auch money and costa 
are not so paid the salt shall stand dismissed with 
costa " It is therefore only on payment of the 
purchase money on the specified date that the 
plaintiff obtains possession of the property, and 
until that time the original vendee retains fonts 
sicm, and Is entitled to the rents and profits 
Deoiiaamian v ffr> Ham, I L Ii 11 All tU, 
approved In the present ease the decree under 
which possession was given to the pre-emptor 
(appellant) was msdo on Slat March 1900 by 
tbo Snbord onto Judge who found that the pre 
emptiv* price was Rs 37,000 and on payment 
of that aum the pre emptor was put Into posses 
aion- The High Coon reversed that decree and 
d smissed the aoit hut found that the price w*a 
Rs 44 850 as ststed in tho doed of sale On 
2nd July 1901 the or zinal pnrehaser was pot 
into possession. On 25th January 1908 the 
Envy Council set aside the decree of the ITigh 
Court and restored that of the Subordinate Judge 
except as to the pre-emptive price which was 
fixed aa being R» 41 850 and the additional 
sum mating up that amount having been d» 
pisited possession was again given to the pro 
emptor on 19th January 1909 In proceedings 
in which each party claimed mesne profits from 
the other the original vendee from the pre-emptor 
from 1900 to 1904 an 1 the pre emptor from tie 
vendee from 1904 to 1909 « Held, that the poesca 

sion of the vendee continued until 19th January 

1909 t and the pre-emptor only obtained posses 
son withm the meaning ol a. 511 of the Civil 
Procedure Code, 1882, on the date. No mesne 
Orofita thereafter were due to him bnt he was 
liable to the vendee for mesne profits from 1900 
to 1904 for which period he was fn possession 

without title Drovawnaw raasAD Srwon t 

RiMonani ChowdUhi (1918) 

L L. B. 41 Calc 675 


PRE-EMPTION— tontj 

PRE-M 0RTG AG L — eon 'i, 
secured by the deed of further charge which was 
a eeperate and independent transaction, but were 
entitled to pre mortgage upon paying each amount 
of the mortgage debt ea waa proportionate to the 
share of the said mortgagor Kalla r IIabgu* 
(1912) . L L. R. 34 AIL 418 

price 

Drercs for pre- 
emption — Pries Jot pre emphon directed to be 
deposited icithm one month — Decree hedde r * t appli- 
cation [or extension of time granted — D-pottl mode 
trill m rzl ended time — C\e3 Procedure Code ( Act 
V of 190/t), O XX, r US UX, Carat Procedure 
Code — Court" i jurisdiction — S. US On the last 
day fixed for the deposit ot money by a decree of 
pre-emption, the decree holder applied for oaten 
aion of time to mshe the deposit end be deposited 
the amount within the extended time granted 
to him (rr ports) by the Court Held, that the 
Court had jurisdiction to extend the time. The 
High Court declined to interfere Under • 116 of 
the Civil Procedure Codo. A*V MoeasMaD 
Mia* v M recur PrxTir Nuun (IfllB) 

20 C. W. N. 800 

- Payment of prt-emp 

lion price into Court— eUrrt by one rupee— deerrt. 
holder entitled to Rs 19 10-0 at costs — vhether 
euch payment is tuff first compliance i nth the 
feme of the decree The appellants obtained * 
pre-emption decree in their favour by which 
they were entitled to get possession of the pro- 
perty on paying into Court the sum of Rs 99, 
by the 30th ol April 1918, and they were »'»o 
entitled to Rs 19 10 0 as cost of the suit By 
the date fixed they paid into Court Rs 98, i.e 
one rupca short of Rs 99 Subsequently they 
took possession of the property and realised the 
full amount of their costs Held, that aa the 
decree holders were entitled to deduct their 
costs from the decretal amount, tbo payment 
of Rs OS was really in excess of what thev bad 
to psy and the terms o! the decree were there- 
fore satisfied It le Immaterial what the decree- 
holders ini ended to do, t be only res) test Is w hether 

they have sufficiently complied with the terms 

of the docree Lethal kmqhy Bham\ Bath 

(10 In lian cases 454), followed. Karpni* Man e 

Wajj Muhammad , I. L. R. 2 Lab. 234 


RIGHT OF PRE EMPTION 
See I'BS xmwtiov— W ajin Cl A 
- Mortgage — Pre-emption 


right 


mortgage) — Joint usufructuary mortgage — Further 
tuple, mortgage on thare of one mortgagor in favour 
of came mortgage I — T That amount the claimant* 
of the right to pre-mortgage are liable la pay Certain 
persons made a join* oeufmctuaiy mortgage of 
their property Ou the same day one of them 
executed a deed by way of a further charge, or 
simple mortgage, ot his share in favour of the 
w!Tti,T 0rt i e -®!vi In * 5 n,t tOT Pro-mortgage of 

ma Share tn this second mortgagor it waa held 
that the plaintiffs were not liable to pey the sum 


of tutihlulion. not of re purchase. — Je« 

petent to mortgage property holla to J*e eruption so 

ae to bind pre emptor The right of pre eruption 
\*nig w r/tfift vAvthafrtMfnun Wilier than a figtlc 
of re purchase, tho vendee of property which is 
subject to a right of pre-emption cannot defeat the 
pre-emptive right by subsequently mortgaging 
the property and thus force the pre-emptor to 
take the property eubjoct to a mortgage ao created, 
Gcbmd Dayal v Inayatultah, I L ft 7 AH 77 S, 
referred to Serb Hal r flubtun Singh. ILL 
SO AIL JOO.Aaromv Ported 81*3)1. 1 L. & 23 
AH Sf7, and Thro Lksl v Ram Autar, I D. ft S 
AU. SOS, distinguished. Kawta PbaSAD e. MonAH 
Bmaoat (1809) . . L L. R. 32 AO. 45 


DIGEST OP CASES 


{ 3312 ) 


PRE-EMPTION — eonfii 


PRE-EMPTION— could 


RIGHT OP PRE EMPTION' — contd. 


2. - 


a aftersale tut before 6. 


fiecree— Muhammadan loir — Effect on euit Tbe 
plaintiff sued for prc emption of zanundan pro 
perty, basing his claim upon the Sfnbammadan 
law and the fact that he was a co sharer in the 
property *old After the suit, but before decree, 
the property was partitioned and the plaintiff 
and the vendors became owners of different 
Mahals Vdd, that tbe plaintiff was no longer, 
after the partition had been completed, entitled to 
a decree for pee emption. TavaKcl Htnurv c 
Thax Srsair (1010) . L I. R. 32 AIL 587 

S. Covenant In deed of parti- 

tion — Proper salt price , meaning of A right of 
pre-emption reserved in a partition deed is valid 
as between the co-owners themselves The 
ekramauiah contained tbe following clause — Any 
one of the parties desirous of selling 
shall sell the same to tho other party willing to 
buy the samo at the propor sale price Held, that 
the proper sale pace would be tho market value 
KauMCDDCf Buurax v Rsazoddcc Ahmep 
(>9<») • • • 14 C W E 235 


—Suit in respect of both tales — Joinder of undoes 
as defendants Of the four owners of undivided 
sham in immoveable property three sold their 
interest in the property, and tho fourth sold his 
interest separately at a later dato to the same 
vendee A pro emptor sued for pre-emption on 
tbe basis ol Voth these transitions. Impleading 
as defendants the vendors end rival pre emptor 
as wol! os tho vendee Held, that the suit was not 
b«I for misjoinder of cither causes of action or 
parties Ehajxatt P ratal Gir v Binitshn Gir, 
I L R G All 106 dissented from Kalaian 
Singh v Our Vagal, I L R 4 All ’163, referred 
to Held, also, that the vendor is not a necessary 
party to w suit for pro emption. Hires I/ifl y 
Ram Jas, I L R 6 All 57, Lot Singh v Balwan 
Singh, AU W \ (1003) 230, and Ram Samp 
v Sital Prarad, I L R 26 All 519 referred to 
Ujmbsvs Txwaei v Tots. Sure (1903) 

I U R 32 AIL 14 


of tale bv n eo-sAarrr of Am. portion to an outsider 
— Frt emption— Construction — Court tale — Prohibi 
lion Hat tff-chce. An sward under which family 
property was divided among co-sharers pro 
vided that in case of a aalo by any of the co- 
sharers of his portion of the house of residence ho 
should sell it to hu co sharer for a certain sum and 
that he should not Bell it to an outsider until the 
expiration of two months from the date of a notice 
fn writing saying that they (co sharers) wero not 
willing to buy it. Subsequently » portion of tho 
house belonging to one co sharer having boon told 
m execution of a decree against him St was pur 
chased by an outsider The sons of one ol tho 
other- eo-sbarero, thereupon having brOugl t a 
suit for a declaration that the Court tale was not 
bmdiag upon them Held, that the term of pre- 
emption in tho award ws* contemplated to attach 
to tabs made private It and willingly and not 
to attaihment and nates «» sanfuos tho judgment • 
del tor ,Timu Asm** v ilaacrt Iiajutav 
(1910) . • L U E. 34 Bom 507 


P1GHT OF PRE EMPTION — contd 

Suit instituted after decrees 


passed in lavour ol other yre-emptors— Plaint ff 
no parly to former suits — Suit maintainable. Held, 
that where » pre emptor having a superior right 
of pro emption brings his suit within limitation, 
the fact that decrees have been mado in favour 
of other pro-cinptors, the plaintiff not being 
a party to tho suits in which such decrees were 
passed, will bo no obstacle to the success of the 
suit Abdur Razzah v 2 larrJaz Husain, I L R 
25 At! 33 f, distinguished Serh Mai v Uuiatn 
Singh, 1 L R 20 All 100, AUahadad Khan, v 
Abdul Halim, S A Ao 721 of 1996, decided 
April 12th, 1907, and Muhammad Lahf v Qovtnd 
Singh, I L P. 5 All 332, referred to Itij 
Naeayav Rai c Dirvu Tatoe (1910) 

L L. R. 32 AIL 348 

7 — — Suit for pre-emption — Act 

Ao XI n I of 1876 (Oudk Laics Act), t 9, (It 
(/) and (2) and pronto at to drawing lots — Act 
Ho XVII of IS16 ( Oudh Land Revenue Act)— 
■ Mahal ’ definition of— “ Co-sharer tn subdivi- 
sion of tenure tn which property tn suit was com 
prised ‘ Co sharer in whole mahal " At the 
summary settlement of Oudh the taluq in which 
the property in auit (three villages and two pittis 
or parts of villages) was comprised was settled 
with tho father of tho first respondent as taluqdar, 
but st the regular settlement in 1864 ho came to a 
compromise with too other claimants by which 
he took half tho taluq as superior proprietor, and 
the other half was assigned in equal shares to 
the other claimants, who wero his relatives, in 
under proprietary right-, they paying the Govern 
ment revenuo plus 10 per cont to tho taluqdar 
and being jointly liable to him In respect of tba 
same as rent One of theso two died childless 
and hi* share devolved upon tho other ono, and 
on the doth of the latter both shares descended 
to the appellant (lua son) and tho second re* 
pondent (his grandson) Between these two in 
189$ a j artitioa took place under which tho 
three villages and tho two pattra were assigned 
to tbe second respondent, and a doc roe and 
mutation of name* was mado in accordance with 
the partition but no separate engagement was 
mado for payment of the Government revenue 
in respect of tl o property go assigned In 1003 
the second respondent sold the. property in ones 
tion to the first respondent, who had succeeded 
his father as taluqdar In a suit by the apyel 
font against the respondents claiming the right 
of pre emption under a 0 of the Oadh E*ws Act 
(XI III of 1876) Held (affirming tho decision 
of tho majority of the court of the Judicial Com 
tawaioncr), that the meaning attributed to the 
term mahal * in the judgment of the officiating 
Judicial Commissioner (Jtr Chamfer), namely, 
“any jrarcel of parcels of land which have been 
separately assessed to, or are held under* separate 
engagement for, the revenue, »n<l lor which a 
separate record or right has been prepared, was 
the proper meaning of the word in the Undh 
Laws Act, and therefore, although the second 
respondent and tbe appellant may have been 
jointly liable to the first respondent for the Govern 
ment revenue plus mahkana as the rent of the 
Tillages and pattra assigned un let the com promise 
of fbto, they were not at tbe date of tbe *ate to 
the first rwpon lent co sharer* in »nv sub-division 



{ 33)3 ) 


DIGEST OP CASES 


( 8344 ) 


PRE-EKPTIOK— 

RIGHT Or PRE EMPTIOtf — eonti 
of the tenure in which tie property in suit was 

comprised louder cl lota ft), or the wholetnalal 
(under cl 2 of that section) fho Apj-ellato Court 
in Jndin found that the appellant «nd the Cut 
respondent had an equal right to pre-einption 
of the two pattn, and that under the proviso to 
a 8 they must draw lota to determine which 
of them should bo entitled to exercise the right. 
Thie lasing done the right to purchase fell to the 
first respondent, and the appellant consequently 
lost tie right to pro-empt SueoraJ Kckwar 
r IIimuak lUunsB Saon (1910) 

L L. R 32 AIL 351 

8 Wajib-ul-arz— Kotice of tale 

given to member of a joint Hindu family — 

l.ffcet o/ mtek notice — ffftet e>f conditional reply 
disputing amount of alleg'd consideration 11 rid, 
that » person having a right of pre eruption duel 
not loan it by refusing to purchase the property 
' ■’ — it which ft is ofiered to him because 


ia that such pm 


he bcliv , , — 

price, where such belief f« entertained 
p reeled in good faith IV here the pre emptor 
and his brothers were member* of a Joint Hindu 
family and the vendor addressed « notice to him 
and his brother* Jointly, to which the pre emptor a 
brother #rnt a reply Held, that tb* plaintiff 
pre-emptor was entitled to claim the benefit 
of this reply as it bad been aent by himself Zoya 
Prated yiebi Pramd, 1 L B 2 All 220, Amir 
Char’d v Ifhar Dae, All ITeeltq l\olct (ISS2) 
136, Melt Z'ili v Fahmn Bibt, All Veekly kola 
(1SS2) 10 sod Aamu Bokhth v Khuda HaViih, 
J l. R IB An 247, follow ed. Shi Kj«uay Smob 
r IUcucha Payd* (1911) L L. R. 33 AIL 637 

0 Claim ol pre-etaplof bused on 

purchase by him ol another share la the same 
mahal— Ctiiin mode brjort coi/emolioe of talc 
' intiff » f atone — CicilProcrdure Code, HtSlr 


* nr 


. Held with reference. to a 316 o! the 

Code of Ciril Procedure, 1SR2, that a pnrehaserat 
etion aala in execotion of a decree of a share In 
mindari property does not become a co-sharer in 
o mshxl in which such property Is situate until 
a sale has boen confirmed In his favour ITasAK 
J« SfUK Jaw Knafr (1910) 

L L. B 33 AIL 45 


10 • 


PRE-ESlPTtCm— «mfi 

RIGHT OF HIE EMIT10N— eonhf 

12 Mahometan law-TaUh-I- 

ntroulbaV — V. here a parson immediately on 
hearing of the sale of a house exclaimed t»<r# 
hat ela/a ioi ‘ and without any delay took the 
price and brought it to the vendee and claimed 

. the house field, that the expression* used bv 
him coupled with the circumsianere constituted 
a sufficient Erst demand Ilvhamvtod Atdvl 
Rahman khan v. Mohammad Khan, S AIL 
L J 270, distinguished JIcbaHMad EaiIr Khas 
e Makbdd* UsKusn (1911) I. Is R. 34 A& 83 

13 • Wiz!b-ul-arx — Custom — effect 

of Joining in tie purchase o co-sharer laninp on 
injenor right The vendee in a suit for pre 
eroptlon having equal rights with the pre emptor, 
disables himself from resitting a suit for pre- 
emption a* much by associating with himself 
In the purchase another co-sharer wbc.ie rights 
are inferior to those of the pre emptor as by 
associating with himself a stranger. Gbeteswa* 
R*K r Ravi Esiskya Ravi (1912) 

I. L. B. Si AH 542 

14 — — Conditional decree — Decretal 

amount deposited ,n Court-Decree enhanced <« 
appeal — Additional payment made not eorcrisg 
amount tnlhdram at eoeti A successful plalntitt 
pre -emptor deposited in Court the amount of 
the decree In his favour, tot subsequently with 
drew therefrom the amount of the costs derreid 
In his favour On the amount payable being 
enhanced on appeal he psid into Cooit the differ 
enee between the original end appellate decreee 
Held, that the decree bad been folly complied 
with Copal Caron v Jrhr,, ) L. K 0 All Ml, 
lialmuland v Poneham l L 71 JO All 400, 
Parmanand Root v Gobardhan Sahai, ILK 
2S All 610, and Bechai Singh y Sham i Rath, 
3 All, L J A ole t, f 2’, followed Au IfcsAin 
v Aotiv ctiAH (1912) . I L. R. 34 AIL 595 

15 — . Second tale — Svlfect-maUcr of 

mire eold at advanced price — Second tale tvbject 
to right of preemption in rerpect of the frit A 
house In the City of Benares subject to a eusfo 
mavy tight of pre-emption was aolil lor R« 1,150 
The vendee resold it shortly afterwards fo tie 
defendant for iJs < 000 licU, on suit brought 
to pre-empt the property at the original price 
** T '* ' ISO, that the aecood tale we* tuhjcct 


Right — Personal — Trantfet — to the right of pre-emption 


little r of Property Act (/ V cl 1362) 
r*).ht ot pre-emption is a purely personal right 
-which cannot be transferred to any one except 
tho owner of the property affected Hereby 
Jas Unis v Saxbaeaji Ga*e«r (1911) 

1 ER.S6 Bom 139 

21 Mshomedan law — Demand 

tn&ds “on fhe premises — Deminrf made «n 
the abaJi lohich tent part of the premises sold 
Where n person claiming pre-emption in respect 
ot a ccrta n tem ndarl share proved that he had 
made the demand with w tneasce while titling 
on hi* chahutra io the abad i which formed part 
of the premises sold, it waa held that tho demand 

the premises within the meaning of the Mahome" 
dvn law Kvlreai Btbi v Fan,, Mohammad 
Khan l L It 18 AIL 203, followed Muram 
witVlmv v Knuxxtn About. Chaetk (19U) 
t U R. 34 AIL 1 


it ' 


the sobaequent vendee a petty tt ... 
to bend him by the proceeding* Kc« 

V Motion B hagai, J D R 22 All 4S, »««rni .u 
KHirraa Ciuvnx* Basu lliuu r >AWw Kali 
Dim (1913) . . . t L. R. 35 AIL SS3 

18 — Bight ot pre-emptor to pot 

vendor fo proof ot title— Aertmusi be for entire 
property told Held, that a pre-emptor It net 
entitled in a pre emption suit to put the vendor 
on proof of hi* title to the property which be 
purports to cell The principle of pre-emption 
■a substitution A pre emptor i* therefore bourd 
to take the title which the Tcndee w«a reedy to 
t»he Further, that a {-re -emptor cannot sue to 
pre-empt only a portion of the property sold 
Sabosra Em v Eaoeshwabi Bwon (1015) 

L U R. 37 AIL 529 

L“- — — Effect of perfect partitfoQ 

00—5 o fresh iru;it rl-arz prepared at or alter 


DIGEST OF CASES. 


( 3316 ) 


( 3345 ) 


PRE-EMPTION— could 

RIGHT OF FRE DMPTIOJ,— «mW 


PRE-EMPTION — contj 

RIGHT OF PRE EMPTION — canti 


partition — Bight oj o sharer in new tnahal after 
partition to pre empt property *n another new mahal 
»r» which he icas not a sharer at date oj salt — Value 
of trojiJ ul arz as evidence — PVtnia facie evidence 
of custom oj pre emplion without prooj oj instances 
of custom being enforced In this appeal, which 
was one arising out of a suit by the appellant, one 
of tho co-sharers in a stanza, for pre-emption 
after there had been a partition of the rnauza 
w which the land sold was situated, and no fresh 
wajib ul arz had been prepared after the partition 
had taken place, their Lordships of the Judicial 
Committee (affirming the deciaon of the High 
Court) were of opinion that the clamcg relating 
to pre-emption contained m wajib nl arzea of 
1S6J and 1870 proved that prior to the partition 
the right of pro emption had existed in the mauza, 
but that the appellant bad not thown either on 
the construction of tho wajib ul arzes, or by other 
evidence, that tho custom of pre-emption which 
obtained in the unpartitioned maoza survived 
the partition, «o as to give the appellant, a abater 
in ono of the new mahals, a right to pre empt 
property in another of those mahals m which he 
was not a sharer at the date of the sale Tbcir 
Lordships did not dissent from the view expreseed 
by Bahebji, J , in the full bench cate of Dalganjon 
i'mjA v Aorta Singh, I L R Z2 AU 1, tbat 
where a fresh wajib ul arz has not been pre 
pared at partition, it does not follow as a matter 
of law or prmciplo that the custom of contract 
in force before partition is no longer to Lave effect 
or operation,” and wero of opinion thatthoquest ion 
must depend upon tbe circumstances of each 
case and the inferences which may legitimately 
be drawn from the evidence A wajib id arz is 
by itself good prtmd facte evidence of a custom 
of pre emption stated in it without rorrobora 
turn by evidence of instances in which the custom 
has been enforced. The evidence as to a custom 
of pre emption afforded by a wajib ul arz may of 
courso be rebutted by other evidence Dioambsk 
Sikoh t> Aiium Sizd Kb ak (1914) 

I. L. E. 37 AU. 129 


18 Wajtb-nl-arz — Owners of 

resumed moaft land— 1/ rid, that the owners of a 
plot of resumed mvafi land assessed to revenue 
separately from tho rest of the village, wl icb 
constituted ono 10 anna mahal, was not a co 
sharer with tho owners of the mahal, so as to give 
him a right of pre emption on sale of the mahal, 
under tho term* of the wajib ul arz which declared 
a right of pro emption to exist, on a sale by a 
co sharer, in favour of other co-sharers in Ihe 
village KalUan Val v iladan Mohan, ! L B 17 
AH 447, Laram Do* v Ban Saran Das I L R 
17 All 419 Raghvnath rratad v Kanhoya Lai, 
AU- IF S ,1902 65, AAmadAfi v Jiajam on rusa 
2 Alt L J US, and Battu M r JShola A ail 19 
Indian Cases 119, referred to h arain J rasad 
v SlunnaLaLJ h B 30 All 329. not followed 
MinaDeo Prasad v Jaoar Dto Grn (1916) 

I L. R 38 AIL 200 

13 , — — — Partition— after msiiUfum of 

suit but before decree — Plaintiff, if entitled to decree 
— Court, if should tote notice of matters which some 
into existence after suit — Talab • mvasibat erroneous 
statement as to price »* if invalidates — Renew on 
ground not before tain, when allowed-Sittls 


Valuation Act ( III of 1S87), s 11- — Valuation — 
Appeal— Jurisdiction 8akdeb*OK, C J , and 

Mooxxkjee, J — The right of the plaintiff to get 
pre emption must exiet not only at tho time of 
the sale, but also at the time of the institution 
of tbe suit, and finally up to and at tbe date of 
the decree of the trial Court A judgment passed 
by the High Court on second appeal was reviewed 
on a gTound not taken at any previous stage of 
tbe proceeding, when the ground raised a pule 
question of law which did not depend fonts deter 
ruination upon the investigation of new facta 
and when the alleged error was apparent on the 
face of the record Connecticut Fire Insurance 
Co v Kavai nagh, {1892) A C. 473 at p 4SV, 
referred to Per MooxeMee, J . — The decree 
in a suit should ordinarily confo m to the lights 
of tho panics »s thev Bleed at the date of ita ins. 
Ututicn But the e a.e cases when it fa meumtent 
upon a Court of Justice to take notice of events 
which have happened sinco the institution of 
tho suit and to mould Ha decree accord ng to the 
circumstances as fl ey stand at the time the decree 
is made This principle will le applied whcie 
it is shown that the original relief claimed has, 
by reason ef subsequent change of circumstances, 
become inappropriate or tl at It is necessary to 
base tbe decision of tho Court on the ottered cir 
curostances in order to shorten litigation or to 
do complete juslico between the parties Per 
Shabiciidin and Tor JJ —For the peifcimscce 
of the total i i-mvattlal what fa necessary is an 
expression by the pre emptor m clear and explicit 
terms that the demands to make tbe purchase 
and it is not necessary that ho should, at the 
time of the perfoimanco of the ceremony, male 
any mention of the price Where in perform 
mg the talab tho claimant owing to mistaken 
information understated the price, though the 
ceremonies required 1 y law were fully pcrioimcd 
1/eld that the talan was mildly perfoinied J'lain 
tiff suing for preemption lalued bis Suit at 
P» 4 6C0 the price for v hich, according to his 
information the property had been sold to tho 
defends nl The suit was dismissed by tho Sub 
ordinate Ji dge but decreed on appeal by tbo 
District Judge who however, found that the 
real value of the property u 08 over Ps 6 000 
On second appeal it was urged that having regard 
to the Tilue of property as found by the District 
Judp« appeal lay to tho High Court and not to 
the D strict Judge, tut tbe po.nt was not taken 
in. tbe memorandum of appeal Held per ^dae. 
ruDDDcandPos JJ That Ibis objection should 
Le overruled in view of a 1 1 of tl c Suits 4 rlua 
tion Act, and that the decision in Pa) IflWni 
Dasec v A alyayant Done, 1 L It 38 Calc C3 
was distinguishable frem the present case aa in 
that case tho suit was intentionally and grossly 
undervalued AfBi Mian t Ambica Sivoh 
(1916) 10 C, W. N 1029 

29 Wajib rl are—' Intiqual — 

Mortgage ty conditional sale — Came oj other 
Tbo wajib ul arz of a village in recording an entry 
as to the right of pre-eruption referred to traus 
ten (infijoi) and pros idea for" the mode in which 
tbs first offer was to be made r Held, that this 
provision applied to a mortgage by way of con 
ditlonal sale and that tbe pre emptor s cause 
of aetion arose upon tl e execution of tl e deed ©C 
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DIGEST OF CASES 


( 33** ) 


PR£-EMPTIOS-cv«W 

right of ihl emi*tio\— <o» u. 

mortgage an I not when ■ foreclosure J«iw *aa 
passed or when tho mortgagee ot tainod poase* 
•ion thereunder (it 14 Mi a it s Mansart Vrxou 
*111171 LLB 29 AIL Ml 

21 Sale by co-tktnr to SJifco 

media ft Hindi- — ((» t*s ostempfieia that t Uw 

co-tharert irerr la hare lit rijhl to p.rr tropl — 

RigM of j >rt tmptto » of fuller — Vendor if may 
prttCTlbt tptcml cotJihar, ncl imposed by lair — 
Ijrimnl of to U usjerrtixsf by pdilut at an J 
rtprttenKd to bt talc— tuna l of rvtfil of pr« 
smpiw* — Trattfir of Properly Act (/F of 1031) 
t St, if diltminrt dalr of tale Where in pro- 
perl y owned by Mahomcdana co owner* tnlill 
e* Vo * fourth share agreed Vo toll vbtlr share Vo 
certain persona who sen* lUnilai, and In pur 
euance of the egret ment, the vendors Intimated 
to the remaining co sharer that they bad ••'Id 
their ihare aa aforesaid and gave the latter two 

preemption Held, that at all tie |*rtlee had 
■considered that there wee a law ol treeinptlon 
which applied between the van lore and their 
-co-sharer and that It was spjJSesble to the par 
chasers. who too had satmied to that view it 
*ii not iwcosaacy to enquire whether there was 
n local custom of ore emptlon or wletler It 
could bo enforced bjr a Jfabomedan against a 
Hindu purehator 1 he Transfer of I ropertjr 
Act *»i not intended to wtler to Mahomcdan 
law of pro emptlon Hrraaau Ilnairnio Dasu 
«nn e Brno Juvl Hum K new (PC) 
28 C. W. H 221 
WAJIB trt AltZ 

Set l'n tatmos—flioiiT o» md Ccs. 


C'Hlotn 


contract — The 


ssajill u! are of a village in the q*herinpur aln 
triet contained the following declaration on the 
p»TV ol the ro-sharar* — - Where** a new settle 
ment of oor village from Jufv 18C0 to 18*11) for 

of Fa **l anooally tl creforo the agrei mcot of os, 
proprletota amt larahenlare la that till the term ot 
this settlement an 1 in future til) the completion 


FBE-OtFTJOK-watf 

UAJIB UL.AR7-eon« 

partitions diflered ir.hr tt it to their condition 
relative to pre emptlon //«/<*, that there wa» 
erilrnco only r>{ a contract far tire emotion, which, 
eo far aa th» two last formed mabalt were con 
corned, had cease I to cilst ere a before the ciplry 
of tho ti rrn of lb" aeftlement Pjrajf Such r 
hALW Raw <1910} I D. R. 32 AIL 281 
3 — ■ ■ CnitomorConlr/ct— Tbewajib- 

ul are of an undivided Tillage gave a right of pro 
emotion firat la a rear co aharer (fiaisi far la'll) 
and then to a co-aharer in the Tillage (httada' 
ill) fnbarrjoetiltj the Tillage waa divided by 
perfect jarillion No new wajib »] are waa framed 
lToia-rty altuatrd In ono of the new mahala waa 
•old to a attenger and a suit (or pre-emption was 
brought 1.T aharcra in one of the other mohala, 
claiming a* hi„adaram del Held, per ETasirr. 
( J that the pivintifl waa rntltlrd to pre empt 
notwithstanding the partition, and that too words 
ImoJ.ir del, aa n»ed In the wajib nl art. meant 
a sharer in the Tillage Dalgatfai gttyl w A alto 
Aitjl, l L. R £2 All 1, distinguished AoAiJ 
Ah t Fall map ti. / /_ 11 3i, AIL bi. It ill* /of T 
Mtlneomnd Ahmad laid A*o-. All 11. A. IIS90) 
10 UdtUlai v Aeiu.V.ap*. 1 L A- SO AIL 02, 

Mate. Bair Jt.iamai Oolite, B P A , B IF. P, 

I of /, SOS Col, I S.ayl t Jfi.u Lai 1 /_ It 

TAIL lit Alloa Ah v <7A»Arei ,W., AH If A. 

(ft)/) 1ST, 3 tala pin r Jlalr.l Pratad, AIL 
H A (ISIS) l«0 Bom Ore v FoUoe fungi, 

J L R SI AH SS3 At ten Lai T Bam llhajan 
lot, / L. R XT At) Mi tad Gonad tam T Motel 
id A ha,, I L, B SO AH SOS, teferred to. 
f/etl. p*t Ranrut. J , that tlia ptunttB pre 
entptor could not preempt after tha partition 
of tl* village aa. although he waa a aharer in the 
village, he waa not a ro-aharer of the vendor, and 
that the words hi render i/l a a used lo the wajib* 
ul are meant a co aharer of the undivided tillage 
for which the wajib ul art had been prepared 
V dyatjat Siagl r A alia biagl, / L.ILSS AIL 
1 followed Jarh T Bam 1 ortop. I L. R 2$ 
All 2S3, anj AbJtl Itai T Asia Sit 0 l. I I~ R 
SO All 9S, retorted to. Hoar r Jrwas Halt 
(1910) 1 L. R 32 AH. 283 


settle ru 


ie reference inten led being 
lent clauses of the document 

* of liJu Vasli the parties 


-of 

and curry oi 
^reaumahl v t 

•stated — * 1 
•of the Tillage the w*Jib ul »n of 1207 Tasli should 
be referred to Held, that the wajib ul art 
•of 1207 Faall recordn I a contract and not a diatom, 
an 1 that contract had or pi rod with the settle 
ment for which it w*» entered Into St and A 
Hum.* t jrai a Ah, III II A (1)37) 2J3 o"<f 
Radi Sityk v Carol Jteu, I L. R 30 HL SI l, 

followed dja Hair e Kitnttn Lit (W Of 

L L K. 32 AIL 399 
2 Partition of vilaro — .Sejvtrofr 

trajib tl artft— Clatye in th- taoy.ap At31 

age Originally undivlddl was flrvl partluoned 
**' , ?,.**T* t ** mabala with * aepnrate aettlement 
■waSIb-n 1 are for each Subsequently one of three 
S*i^. W ** * u . WlTi ^ into two and fresh waflb- 
'™ v m , for tbMe ‘wo mahals. One 
ot tbew new m*b»V» waa i n i arn divided into two 

•The wm&r.TS 1 »h« framed! 

4U« want, „! trees framed at the first and second 


Irarl The pre empires e1»use_ of » wajib ul-ar* 
ran aa follows i — lijusia jttrl rallna raicaj 
tbafa la lam ho isss.w iei J/ild on • con*- 
traction of the vrsjib-u! art. that it denoted • 
record of custom and not of contract Tatndduq 
Jl.tam Rina v Ah Htta * A'Ao» \tt IF A' 
(1003) 121 distinguished Hstuti Lai. r Deads 
I*asan(1009) L L, B. 32 AIL 187 


5 Perfect partition— "Malkin 

ibe. — -Tha detarir.'nation ot an alleged Tight 
of pre-emption must depend upon the particular 

eircurastaooei of each rase and the eridi nec ad 

duced in support of the pro emptive right A 
Tillage waa divided by poifect psrtitl on Intorov end 
mahals, hut no new wajib ul are was prep* rod 

The wajib-nl-ara framed before partition waa 

beaded ‘Haiti htiadaran balltdla rights 
of co-sharers it Ur ti ’ and glso the right cf pre 
eruption (I) to co aharer* in tbo Halo , (u) to the 
proprietors of the path , and (in) to the proprie 
tor* of the Tillage (mail tea dtk) Flalntlfi waa 
a eo aharer in a different mahal from that ta 

which the vendor wae a eo-sbarer Held, that 

tbs heading of the wajib ul-ars limited the mean 
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PRE-EMPTION — contd 

vr 4 JIB UL ARZ — coatd 

tng of the expression tnahXan dek to proprie 
tors wl o were co sharers with a vendor between 
whom and the vendor a common bond sab isted 
and as the plaintiff was not a co sharer m the 
same mahal with the vendor she had no right of 
j re eruption Janl , v Pam Partap Smgh l L.P 
28 All 286 Sardar Singh v Ijaz /Imam Khan 
I L If 23 AH- 614 and Oovuui Sant v Jfai h 
i Hah K/an I l. H 29 611 295 dutingu shed 
Dalganjan Sit gh v KelLa Singh 1 L P 2’ All 
1 followed Sahib Ali v Fatima Bibi (1009) 

I L R 3’ All 63 

8 . Partition of village — 'em 

icnjih ul arzel prtpared after partition The a ajib 
ul-arz of a Tillage before partition provided for 
pre emption in the following way — Rights of 
co sharers as among themselves on the has s of 
c istom or agreement The custom of pre emption 
obtains In case of sale of property by a co 
sharer another co sharer in the raoura can bring 
a suit for pie emption If ho olTers a low price 
then the vendor can sell tho property to a stranger * 
The village was divided by perfect partition 
into threo mtihals New wajib-ul-arzes were 
drawn op after partition and tho condition as 
to pre emption in each run as follows — Rights 
of co-ah»rers tiler at based on custom cr agree 
ment Tho custom of pre-emption prevails 
In this case one co sharer sells his share (baf-iat) 
another co-sharer in the village {hiaandar thank 
mari-a) can claim pre-emption If he offers a 
smaller pr ce the seller can sell it to a stranger * 
The plaintiff pre eraptor was a co sharer in a 
different mahal from that in which the property 
eold was situate The vendee was a stranger to 
tho viUsge Tho entire body of co sharers in the 
village were Muhammadans of the earns stocL 
and continued so up to the time of partition 
Held upon a construction of the language of tho 
wajib ul arz and the circumstances of the caso, 
that the pro e raptor m ist succeed as sgainst the 
stranger vendee notwitbstand ng that a parti 
tion had t»Len place Jonkv v Knm Portnb 
Singl 1 L P 28 All 286 referred to CnEPBcn 
t Abdul Hakim (1010) I L. R 33 AIL 296 

7 Contract or custom — Presump 

lion u absence of eadenee that the record it one 
of euston Where it is not apparent either 
from tho language of tl e wajib ul arz itself or 
'i-iurn tftW Vfrfrern.il, Vint Vue -pre-enqVitni vVauso 
of a wajib ul aiz ia merely tie recorl of a new 
contract between the co sharers tho presumption 
( s that it is the record of a pro -enisling custom 
J/<y dan Eibi v Shailh Hajalan AH Weekly 
yotes (1597) 3 followed The pre-emptive clause 
-of a wa j b ul arz w as headed Paint ng to the 
right of pre-emption and ran as follows — If a 
co si arer has to sell and mortgage his haqial— 
then at the tune of transfer it will bo incumbent 
that he should after giving information sell and 
mortgage for * proper price etc etc Held, 
that this in the absence of evidence to the contrary 
indicated a pre-existing custom of pre emption 
rather than a contract Barn Sen V Mem Raw 
< 1910) L L. R 33 All 85 

8 ■ — Initial — Pirpelval 

lease U eld that the word In tial used in the 
pre-emptive causo of a wajib ul arz a as wide enough 
to in elude a perpetual lease Jogadem Sohai 
V ilahabtr Fratad, I / F 28 AH 60, and Ahmad 


PRE-EMPTION — con’d 

IV AJIB UE-\RZ— cowfi. 

AH Khan r Ahmed IK If P 101 referred to 
Laui Miss r Jag off Tewari (1910) 

I L. R 33 AIL 104 

9 “ Apua shafl ’ — • ^lahomedan taw 

A wajib ul arz provided that if anv co aharer 
of a path m tho Khalisa wished to sell his share, 
be would do so paying due respect to his own 
pre emplor (aparui shaji] and if the latter 
refused and all the other pro emptora of the village 
(our tub thafian deh) refused then ho might sell to 
a stranger I/d!, that the expression apna thafi 
connoted nearness in space an i not a blood rela 
tionsl Ip and therefore where tho vendor and pre 
emptor were co sharers in the same prill the 
vendee being n co sharer in a different pjll the 
co sharer* in tho aamo path had a preferential 
right Lakttax Scsoh v Bis hat Nath (1010) 

I L R 33 AIL 299 

10 ■ — Partition of village Into — 

teceral mohals — Dastur del l relating to whole 
village — Su l Ly co aharer of one mahal againet 
to sharer of another mahal on ground of nearness 
in relationship to vendor The dastur dehi of 
a village divided into several mahals but 
which nevertheless was held to ho applicable 
to the whole village, and to represent an arrange 
ment come to hy the co sharers In the village 
amongst themselves provided as to pre emptiOD, 
as follows — If a co sharer wants to sell hi# 
share he must sell first to neir co sharer* then 
in the pit! then in tho mahal then in the village ’ 
Held that the effoct of this clause was to give 
to a co sharer in one manal who was a relation 
of the vendor a preferential right of pre-empt on 
over a co aharer in another mahal who was not 
a relation \ad Ram v Chtoa Lai (1013) 

H.R 35 AIL 478 

11 Co-sharer in pattl— and co 

thar rt in mahal — Fict tious conveyance of thart 
»n pain to latter — Alleged precious offer to pi at tiff 
— II it nesses fa nd to ha ie d posed falsely at to 
part if to be helwoerl as to clker%gneU — Party not 
eoonny forward to eon rodicl positne evidence of 
opponent is to matters within bis personol knowl- 
edge if mat t cceed Plaint ff being a co sharer 
in the palti sued for pre emption and tho defend 
ants who were only co sharers in tie thok or 
tnabnf resisted h » claim on tl o grounds (t) that 
thev had by a pr or conveyance acquired a ahare 
fn a path and (n that the plaintiff bad refused 
the offer of the defendants vendor to sell tho 
property to him Held that tho reasons given 
by tho High Conrt for hold ng in reversal of the 
firat Court that the prior conveyance did not 
represent a gen une transaction and was fabrl 
cated with a view to defeat the cla m for j re 
emption which- tho plaintiff was about to bring 
were cogeDt and decisive The High Court aieo 
disbelieved the evidence adduced by tho defend 
ants to prove plaintiff s refusal of the offer 
to h m of the property hy the defendant a vendor 
on the ground that the witnesses were tho same 
who spoke to the prior conveyance and one 
part of whose evidence had been found to bo 
distinctly false Held that it was open to the 
High Court to take tlia v ew although there 
wraa one witness who did not depose to the deed 
and neither plaintiff nor ot! er persona Sa whoso 
presence tho offer was stated to have been made 
had come forward to contradict the defendant* 



DJCLST OF CASES 


PRE-EMPTION— <»*«. 

1VAJIB UL ARZ — eonli 

witnesses Tho judge cot of the JTIgh Court 
should not be t rested id a piecemeal manner, 
»nd taken as a whole was correct Waiecra 
T'kasad V EnAiKH hltaiAHiiAD (IB12) 

17 C W N SSI 
12. — — Incidents of custom no* 

recorded — llahomtian Law A amt for pre-crop 
tlon was brought both under the custom recorded 
la tho wajib ul arc and Maboniedan Law, hut 
the incidents of the custom were not recorded 
in the wajib nl-orz Held, that (he rights were 
co-extensivo Jagdam Sakai t Hahabir Sakai, 

l L K 23 ill 6", followed. 2axm Ahmad v 
Abdul Eazaq (1915) U B 37 AIL 472 
13 — Wajib nl-a r — Partition o* 

tallage Bight of co-sharers d fferent in mahals — 
to preempt inter te A certain milage prior to 
18-3 consisted of one mabnl which was sub- 
Tbs wajib nl an of 


PRE-EMPTION— con ti 

WAJIB UL-ARZ — anti 

wajib ul an, is that where a co-eharer wishes 
to sell hi# property be most first offer it to another 
co sharer and if tbo co sharer refusca to purchase 
he is entitled to go to a stranger Where the 
cuctom prosed is of tlua nature, if tho co-sharer 
(vendor) ofTeie tho property to another co sharer 
and auch co sharer refuses to purchase on iba 
ground that to has no money or i» unwilling for 
any other reajen to pnrebase, the owner of the 
property 11 entitled to go ami sell it to a stranger 
and be la not obliged after he has made a definite 
agreement with the stranger to return and offer 
the property a second time to tho co-sharer, 
AonmAof Singh ▼ Sam Saltan I, L S SO AO 
127, and .WAi Lai t Ilham Rim, 15 A L. J 
315, followed Jfuaauur llitstitn V, Khaim 
Aft 5 A L J 331 and Kanha » Zof ▼ Kollo 
Fraiai, 1 L S 27 All C70, not followed. SbAh 
EH EE StVQD V PlABI DAT (1018) 
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PBE-EMPTIOS-csa/i 


PRE-EMPTION — contd 


WAJIB tX ARZ —conoid 

20. Resale ol property during 

pre-emption suit to person with a preferential 
right — but after the extinction of hie right to jot 
tni.pl by teuton o f limitation ■ During tho pendency 
of a suit for pre-emption under the provision of 
tbe villa go wojib ul arz, the vendee resold the 
property in suit to a person who originally had 
a pre-emptive right superior to that of the plain 
tiff, but who at tba date of the sslo, was barred 
by limitation from enforcing it field, that 
the plaintiff’s claim wae not defeated by such 
sale Monpot v Shaib Sam, I L It 27 All 
5U, Janii Prasad v Ithar Doe, I L R 21 All 
371, and flam Copal v J’lan Lot, I L It 21 
AU HI, distinguished Kaiita Pkasad v Past 
Jaq (1913) . . . L L. R, 38 AIL 60 

21. .. — .... Custom— Effect ol confisca- 
tion Ol part Ol village— ‘Aanii tea Han. 
dam" Jn a village comprising two eight anna 
links a custom of pro emption was recorded as 
prevailing in tvyo wajib nl arses of IS33 and 
I860 and in tho cantimn Miami of I8S4, the date 
of the last settlement Held, that the custom 
bo recorded was in no way modified bv tho fact 
that a lour anna undivided share in the village 
had been confiscated by the Government after 
the mutiny and re granted to other proprietors 
field, also, that » person related to a vendor 
through the female line only and twelve degrees 
removed from him could not bo considered as 
falling within the description in tho wajib nl arz 
of 4 iarili «ra khandani." Dubga Pbasad Pasdb 
v Fateh Bahadur SrtroH (1914) 

LLB 36 AIL 451 

22. — .... — Claim bated on 

relationship to Tender — Death of plaintiff pending 
••ul! — Son-i of fdninliff not enWled to kite advantage 
of the relationship of their father The plaintiff 
in a suit for pre-empt ion had a preferential right 
over tho vendee on the gronnd of his nearer rela 
tionship to the vendor but the plaintiff's sons 
had not Held, that the plaintiff’s sons could 
not, on tho death of their father pending the suit, 
claim to take advantage of the relationship in 
which their father had stood to the vendor Pas 
tab Srvon e Daulat (1013) 

I L B 38 AIL 63 

MISCELLANEOUS 

Y. 'SaXClffttA vA taaWre-BtUWfai 

amount deposited but part taken out of Court by 
a creditor of the decree bolder, lit* decree for pre- 
emption having been set aside — Restoration of 
decree on appeal — Position of decree holder A 
decree for pre-emption conditional on the plaintiff 
pre-cmptoT depositing in Court by a certain 
date Its 2 009 was duly complied with Bat 
on appeal bv the vendee the decree was set 
aside, and thereafter a portion of tho monev 
depceited by tho pre-raptor wsa attached and 
drown out of Court by a creditor who had 
obtained o money decree against him. The 
decree was, however, restored as the result of an 
appeal to the High Court If rid, that tho pUmtifi 
via cntitfed to execute hfs decree upon Disking 
good the amount which had been removed by 
hia creditor. Held, also, that the Court of first 
Instance ought not to have permitted any part 
jjl the money deposited to be withdrawn until 


MISCELLANEOUS — contd 
tho pre emption suit had been finally decided. 
Abdus Salam r 15 i layal AU AH 1 Ttelly holes 
11807) 31, distinguished. Soeo Gopad o Kura 
Khak (1911) L L. R. 33 AIL 398 

2. — Pleadings — Alternative claims 

under custom and Mahomedan law There is 
nothing to prevent a plaintiff m a suit for pro 
emption basing bis claim In tho alternative, on 
contract, enstom or Mahomedan law But where 
there is an established custom of pre emption 
and the pro-emptor fails to bring himself within 
that custom, bo cannot fall back on the Maho- 
Blfdan law Muhammad Salim v Sadar u d-d in 
Reg, 7 AU L J C60 distinguished. McnAStvAD 
Ausascelah v 8 Aus uv vmsa Btsi (1914) 

L U R 30 AIL 458 

3. Dispute u to true sale consi- 

deration — Evidence — Burden of p roof— Payment 
before Sub Registrar In a suit for pre-emp- 
tion where it is alleged that the sale price is ficti- 
tious and put into the deed for tho purpose of 
defeating pre emption, it is open to the pre- 
emptor to give evidence to show that tho market 
pnee is far below that stated in the sale deed. 
If ho gives such evidence to the satiafsetion of the 
Court, the latter is quite justified in aermog at 
its own conclusion as to what was tho real consl 
deration, and this notwithstanding that it is 
proved that the amount stated in tho deed was 
paid before tho Sub- Registrar Abdul Majid 
v Amdak, 1 L. P 29 AU 618, referred to 
O Conor v Qhulam Haidar I L R 28 All 017 
not foltowed Bam Sabut Patic r Kabahuleaix 
Kham (1914) L L. R. 38 All 404 

4- Practice — Alternative claims— 

Claim for poseession as owner joined with alterna- 
tive claim for pre emption. There is nothing in 
law to prevent a plaintiff in a suit for pre-emption 
also setting up * claim for possession of the pro 
perty as owner and his suit ought not to bo dis 
missed on tho ground that be has put ins ease 
m the alternative Bhaowati SaBav Max Tiwabi 
c Pabhessab Das (1914) I L R 30 All 478 


5 MabonWan law — Vendor a 

Shu i and pre emplor a Sunni — Stls law to 6e 
applied In a suit for pre emption tho vendor 
was a Shia Mahomedan, tho vendees Hindus, and 
the pre emptor a Sunni Tho claim was laid 
in the alternative either on custom or on tho 
Mahomedan law The custom Set ud was not 
proved. Held, that tho Mahomedan law appli 
cohls was that of tba vendor, namely tho Shut 
law, and that the pre-eirtptor had no ease Jog 
Deb Singh v Mahomed A feat / L, R 32 
Calc 982, not followed. Abbas AU v Maya 
Ram, 1 L R 12 AU 229 Qurlean Hurain v 
Chote, I L. It 2 2 All 102, and Cobind Dayal ▼ 
InayaUnllah I L. R 1 AU 775, referred to 
Pib Nnas v Faitaz Hpaatv (1914) 

I X R 36 AD 488 

6 Time for payment of— mm 

dec eed— Pee emptier price enhanced on appeal 
by the vendee but no time feed for payment — 
Prurlite Tba appellate Court hi a pre emption 
suit enhanced the amount decreed to bo ply a hie 
by tha pre eoiptlon in tho first Court, but omitted 
to fix any time within which the enhanced amount 
should he pavahte Held, that the plaintiff pro 
emptor was entitled to a reasonable time wiihin 
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which to pay in the amount decreed, and hating 
regard to the enhanced amount (P.s 801) the time 
within which >t was m fact paid (one month and 
one day after the decree) woe reaeonable, and 
the plaintiff waa entitled to execute h>a decree 
Desi Saras Truant u Girt an Ttwir.1 (1914) 

L L. B. 39 All S19 

7. . pleadings — Mahomedaa Law — 

Custom — Amendment of plaint — Discretion of Court 
Tbe plaintiff In » auit for pre-emption based bia 
claim upon the Mahomedan law At a somewhat 
late stage in the case the plaintiff asked leave 
to amend his plaint by adding an alternative 
claim based on cop tom as endonccd by tbe wsjib 
ul-ari , but this was refused, and the Court not 
withstanding that it Sound that, according to the 
wajib nl-nrr, a custom of pro emptloo existed, 
dismissed the suit Held, that the Court ought 
to have permitted the plaint to he amended, 
and, even without amending the plaint, was com 
petent to decteo the claim on the basis of the 
wajib ul aiz Abbul IUvid p Jlasrr nnit 
(1912) l L. R. 38 AIL 873 

8. Applicability of Mahomedan 

law — tn the cost of a <« It of tamindan property 
lhe Mahomedan law of pro emption applies to 
zamindan property and is not restricted to houses, 

S ardinia and small plots of land J lunna Lai v 
of ira Jan I L R 33 All 23 followed Fsial 
Absiad v Tasaddtq Hcsatx (1819) 

I L R 41 AIL 428 


, , Custom— lFoy» 

vt ors — Partition of ullage — Old custom adopted 
«n new mahnh— Right of pre emplton not jvmnsj 
os between the nru. vahalt The wapb ul arx of 
an undivided village afforded evidence of tbe 
existence of a custom of pre-emption in tho Tillage 
between to-lharere. Subsequent!; , tbe village was 
divided by perfect partition into several mabals 
end each of tho new mahala adopted the old 
custom Held, thst no ngl t of pro emption 
survived as between the different new mahalf 
Oanga Singh r Chedi Lai, J L T 33 Alt 305 
referred to Dxokixasdak r Mahtad Rai 
(19l») . I L. R 41 AIL 428 


. 10 ‘ 
it had pre eruptive 


■ Sale 


to stranger — Plaintiff, 

vrmalt trio tcere not strangers 
ighl, nfa* r to thnts In a 


who hive different rights 

forfeit thetr rights Gupteshvar Pam v Rat, 
Krishna Ram, 1 L R 34 All 542, distinguished 
Bhzokaj Bikoh p Naik Birch Suui (1910) 

ILK 41 AIL 423 
11. - — — - Terpelmty Rule when appli- 

cable to — Pre emption, right of, tnM regard 
to immoveable property Covenant for unlimited to 
point of time ef valve A Hindu transferred certain 
immoveable property to his son in law reserving 
a condition that if the transferee or his successor 
II the property ho i 


st heirs e 


might sell it 

a specified pi 

■old tbe property 


The e 


ir bis nephew 


it ot pre-emption Held, that an option 
on any intended sale or other part mlai 
alienation is subject to the tiffs sgsirst 


PBE-EMfrlOir— Conti 

MISCELLAL EOUS-emttf 
nerpetntice unless the right la conferred by statute 
a'asis Cbasdiu. Babsia v Rajas i iCbasdsa 
CnAsp.ArABri . , 25 C W. N. 802 

12 — Conditional decree— H iM cosit 

to the plaintiff— Amount paid by the plaintiff less 
than the sum warned in the decree, I si more than 
the decretal amount Jess the plaintiff t reels Tho 
decree in a pre emption suit ordved tho plaintiffs 
to pay its 100 within a certain time and alro 
awarded costs amounting to It" 0, anna* 8, to 
the plaintiffs The plaintiffs deposited in court 
within the tima allowed Re 09 Held, that there 
was a sufficient compliance with tie decree 
Dechai Singh v £Xamt Rath, 3 A L J {Rotes) 
p 27, and Af» Husain T A min-ulhh, l L It SI 
All SOS, referred to East Laoah Pavdk r 
Mohammad Ishaq Ivitat L I- 42 AIL 181 

13. . — - ■ Mahomadan law — Zamindan 

village — Jmper/eet partition ' of mahat into 
several pattis — A o rights or property hit in common 
—\o right o/ pre emption amongst owners of 
different pattis intereo Where tho Muhammadan 
law of pro emption is applicable there fs ordinsn y 
no right ol pro emption as between owner* of 
different foftie of a mahal divided by imperfect 
partition Slunna Lai v Ha )ira Jan, I L R 
33 AU 23, referred to. Mawicba Prasad i 
IIabseo Baeikh Bison I. 1. R. 42 All 477 

14 8ala ot family property.' by 

tha lathar of a joint Hindu family— An >f by 

son, to preempt tale — Anil not siaintainale 
Utld, that the sous in a joint Hindu familv cannot 
maintain a suit to pre empt a isle of jo nt family 
property made by the fethcr as manager and fer 
legal necessity Rajhvnath v Jltteorntral I ah el 
Rcgnm 3 A t J SI], and Coniharp Singh v 
Sahib Singh, 1 L R 7 All 134, followed Featae 
Larais Bison r Snuu Lab 

I L. R. « AU.* 264 

15 Vendeo becoming's co-sharer 

pending the salt— During tho pendency of a 
suit for pre emption of a share In xamindan 
property the defendant vendee acquired by gift 
a share in village, which put him as regards pro 
emption on tho same level with the plaintiff pie 
emptor Held, thst Hi these citvnmetsncra the 
suit must be dismissed The principle of -Tam 
Copal v Pian Lai, 1 L. R 21 A« 441, appbed 
Bihari Lab t Monot Bison 

I. L R 42 AIL 283 

18 Valuation ot property tho 

(abject of s claim for pre-emption— Property 
sub/eet to a mortgage — Pel ronal remedy barred ard 
mortgage debt in excel, of market mine Where 
lhe personal remedy of tbe mortgagee baa breen a 
batted, and the mortgage debt exceed* tbe vwiev 
of properly mortgaged the vafno cl the property 
from the point of view of a claimant for pre 
emption i* tho market value simply Jacat 
Bison t IUldeo Prasad 

L U R- 43 AIL 137 

17. Kbandeah Dixlrtct — Pule of 

pre emption does not exirt in the Jibaudteh Cliti nt 
— Bombay Regulation 1\ of 1327, el 56 In tbe 
District of Jvhandeih in the Etmley FresuJcrir 
the rule cf pre emption does not exist till er ■■ a 
rule of law or as a rule of justice, equity and gc<d 
conscience Mahobid Bra Amis r Narayar 
Meohaai (1M5) . . I L R 40 Bom 3J8 
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PRE-EMPTION—confd 

MEjCELLAN EOCS — tonti 

18 Bala toy Mahometan to SlnSu 

— Vo-tharer t claim to pre emjAion—Laic spit 
caUe^lnlcnUon of forties One of two Mabo 
medan co sharers in two village^ in the rt««weney 
of Bombay agreed to sell his abate to a Hindu, 
tha agreement toeing made subject to a right 
in the co eharer to pre-empt, and as a complete 
and immediate sale although part of the purebaao 
price was to be paid later and a sale deed executed 
The vendor informed his co-sharer that he had 
sold, and invited lnm to pre-empt the share sold 
The co sharer thereupon performed the cere 
monies of pro emption and claimed at pre-emptor 
to recover the share from the purchaser Held, 
that the co-sharer had a right of pre emption In 
accordance with the intention of the parties, 
wh ch had to be looked at to determine what 
system of law was to apply, and what was to be 
taken as the date of the sale with reference to 
which the ceremonies were performed Jndg 
meat of the High Court affirmed Sitarah 
Boa CHAO r JlACl, IfASAX Sibajcl Khan (I9SIJ 
L K. 48 X. A. 475 
I L. R. 45 Bom. 1050 

10. Shafi-I-Khalit right of— 

Partition o] estate into separate matoals— sale of 
separate tours number— -whet ktr owner of oat 
of the maliab Ln a typht to pre emption On 

e tilion property was divided Into soieral mahols. 
Joint between the parties were left a well 
certain roads a tank, ft number of brahmolfof and 
fakirana holdings, and two occopancv holdings 
A separate touxv number formed by this partition 
was .sold, and the owner of one of the malah Into 
which the parent estate had been dn idcit claimed 
a rlsJit at preemption over the ton » number 
which had been sold Held (7) that the existence 
of the undivided hoi lings did not give him a right 
of pre emption . (2) that 1 e had l o right of pre 
emption as shaft t Ihald , as the roads, well tank, 
etc, were not appurtenances X eshjb Stxort r 
B A\st Sinou 4 Pat L. J. 420 


20. - 


- Adhlapl transaction— IPAer/«r 


tale, vhen no money conanferofioi # 

Transfer of Property Act, XI of 1SS2, t SI One 
T. R In 1007 entered Into an Adhlapi transaction 
with O, SI in the Alipu/Tahsil of the Mazaffargarh 
District by which the latter was to sink a well 
and clear the land attached to it within a period 
of 4 years and on hu carrying out his undertaking 
O Jf was to get poaaession of one third of the 
land as proprietor 0 SI apparently carried out 
hit part of the undertaking and on 18th June 
1913 his name was entered In the mnfation register 
as owner of one third of the land attscled to the 
well Tho present plaintiff then brought a suit 
fo* pre emption In respect ol the tale of the one- 
third share In tho land, an 1 it was objected that 
the transaction was not a sale Held, that the 
creation of the A dilap i tenure in the present 
e*» di 1 not amount to a Mb, as no money con 
alteration passed at at], and the defendant became 
proprietor of one third of the land only because 
he sank a well a n d brought the land attached 
to it under cultivation- fcnth a transaction did 
not give rr»e to any pghtt of pre-emption J7»7 
Ciand r. Jfoasu fan {1ST P E if S3) distin- 
guished. Vie Ran r BoUrli (75 J* R ]$$!, 
T 36, eoK), and deed ram v Chtnta Hal {13 


PRE-EMPTION— concW. 

AHSCELLAJf EOUS— eoneM 
P R 79131, referred to OnrrLAii M-ohaviiah 
p Tek Cha*,» . I. X. R. 2 Lah. JS9 

21. Waiver — Pre emptor echo re- 

fused to purchase except at a price much leltno tie 
value U , a member of an agricultural trbfe, 
applied to the Deputy Commissioner for permis- 
sion to tell liia land lbs application was for- 
warded to the Taheildar, who went to the village 
to make inquiries and on 8th January 1913 vendee 
offered to purchase the land for J'a 1,600 srd 
tho house for Ra. 400 On 19th January the 
plaintiffs, collaterals of H- stated that they were 
not prepared to pay more than P« 0£0 or Be 910 
or both the properties and declined to bay them 
for more than that sum The properties were 
then sold to the vendee Held, that the conduct 
of the plaintiffs amounted to a waiver and that 
they could not enforce their right of pre emption 
Indraj v Brother Clement {1 L R 37 Ml 262), 
refereed to, also Sn Aiaben Singh v Rachel a 
Pande (7 L R 33 All 637) Karam Chand v. 
CiuCam /fassan (74 P P 1915], distinguished. 
Held, also, that plaintlffa had no reasonable gToucd 
for entertaining the belief that Its 2,000 was An 
excessive price Mckh Ram v Habjab 

1. L. Jt. 1 Lah. 51 

PRE-EMPTION DECREE— 

■ ' — ■ - Whether IraneftralU 

—On 17th June 1018, M*hr Xban, appellant, 
obtained » pre-emption decree on payment of 
J’.s 1,500 within one month On Gtn July 1018 
Mehr Khan sold his rights jn the decree to Shah 
Din, »P1 client, and on 8th July 1016 they tolh 
presented a joint application for execution ard 
deposited Rs 1 rCO, the fact ol the talc being 
recited ih the application On Otto August 101 tv 
Mebr Khan stated m Court tl at as he had sold his 
nghta to phab Pm he wished jostessicn under 
the decree to be given to him Held, following 
Rameaha iv Goya (7 t R 7 Ml 107, 111) that a 
decree for pre emption la not capable of trantfer, 
*o as to enable the transferee to obtain jcsicmioi 
of the pee emplional property in execution and 
that consequently Phan Din could not get poaree- 
sion under the decree in favour of Mehr Khan 
LaaJIari J/ fl | v lthar Singh {94 P R 1902), 
referred to, Mehb Kiiah t> Ghvlak Rasul 

H, K 2 Lah 251 

PRE-EMPTOR. 

right^ot, to pot vendor to proot ol 

title — 

See Put Em mow I L R 37 AIL 529 
PREFERENCE 

Set Dxuron awd CtTnnoB 

I L. R 43 Calc 521 

PREFERENCE SHAREHOLDERS 

See CoHrs*\ L L. R. 42 Rom. 679 

PREFERENTIAL CLAIM. 

Set Mctawalu I L. R. 43 Calc. 407 

PREFERENTIAL HEIR. 

See liner LAW— Frrriaeiov 

L L. R. 58 Mad. 45, 
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PREJUDICE 

ee Charge I L R 41 Calc 63 
ft Crl ival Pro bbi re f pi (Act V 


I UR U Cale 299 

Sft CaLSE IsrOBJMTIO 

t L R 43 Cale 1~3 
See 1 opal Inspection 

II R. 39 Calc 4"6 
4c LiRKixa nor«r TRFSrar 

I. L. R. 44 Calc 356 

PRELIMINARY DECREE 

S Appeal I U R 42 Calc 914 
I t R 48 Calc 1036 
See Poibiv Rcoclat os (II op 18°7) 

5 I Ik R 37 Bom 303 

Set Cl?n- Procedure Cope 190S — 
as « and 91 O XWI an. 11 1» 
I I* R. 33 Bom. 393 
L L. R 39 Bom. 422 
s 47 O XX« ft. 10 

I L. B 39 Mad. 433 
8 07 L Ik R 30 Bom. 538 

L L ft 37 Bom. 430 
I. L. R 38 Bom. 331 
L L. R. 39 Bom. 339 
I L. R 4 j Bom. 627 

0 \X r 18 L U R 35 All 159 
Sit Court Fees Act III op 18 O— 

Son ir ols 3 4 

L Ik R 32 AIL 617 

1 7il«) L L. R. 39 Mad. 725 

Ace ITjNDO LaTP — PARTITION 

I Ik R. 42 Bom 535 
See Mobtoao* I. L. ft. S3 Cede. 913 
See MonroAox Dscrkt 

II R.39 Mad. 544 


See TRAK5FEB 07 pROPTATT ACT (IV OF 
188J) as- 83 39 

L L B 40 Bom 321 

la taTonr ol puisaa mortgagee — 

See Cm Procedure Com (1903) 0 

XXXIV nit 

L L. R 3S AIL 398 


PRELIMINARY DECREE— eosW 
t! e dee * on on each o( lho«e issues wae therefore. 
eolT ent to crnetltuto a prel m nary decree Pi' 
Ct-RUU It u tie duty of the Const where U 
is apj! cd to after the pese ng of a prel m nary 
decree to hare the decree drawn upaoas to enable 
the party aggrieved to sppeeL 1 ai /J tali v 
&M Vt hnab ilanordae J L P 34 Pern IS* 
referred to Piduakatii 1)i ovm fv t Oakxfh 
Cosisd (191*) I L. R 37 Bom 60 

Find a tint a mil .1 

not res jud ca ». A dec a on tl at a matter ia not 
rea j di ala ' not a prel m nary decree Cion 
mofairtim) t Can'jaJl'arapf-a I B 30 Fcm. 
330 followe 1 Bnaa ta tin SrtniArPA r I!iuwa 
qavda (1911) L L. R. 39 Bom. 421 


pending against a prrf m oary decree in a suit 
for paetn on the pausing of the fnal decree does 
not render the appeal untenable Per Goarf 
cddix J — A prel rrilnary deereo retA na Its force 
as auch even after tho past ■ g of the final decree 
A preliminary deereo la not e*t net after the 
pa*, ng of tho final deereo and the final deereo 
nsteaj of extinguish ng the prelim nary decree 
V »ea effect to it BJ8I ft AniDnr»H8A r Deep 
Nasaix Prasad 1 Pit. L. 1 408 

PRELIMINARY INQUIRY 

See CtnoLATVr Disyissal of 

I L. R. 40 Calc 444 
See Court i faeirci of 

L Ik ft 37 Calc. 642 
S„ riRjcRT I Ik R 42 Calc 240 
- ■■ ■■■ - by an Assistant Settlement Officer — 
S e Judicial Proceeding 

L L. R. 37 Calc. 52 


PRELIMINARY ORDER 

defectlTe effect Of — 

Vee CrBsiral Procedure Code 1898 
ss 145, 435 to 43<1 

L L. R 36 Had. 275 

PRELIMINARY POINT 

See Cl -JL Procedure Code (1908) O 
XL1 r ”3 L L. R. 39 AIL 165 
7 e Rexasd L I. R. 43 Calc. 148 


gularttij {n dtel i* ng ia do to A Sdbord nat« 
Jodge In trying a suit gave hla decia on on issues 
retat ng to misjoinder hraltat on and jur sd etion 
and directed the part es to adduce evidence relit 
log to account* Ha was asked to draw np a 
prel mloary decree lit accordance with h * find Bgs 
on the Issue* and having declined to do eo : Util 
that the Subord nate Judge comm Ued a material 
Irregular ty In the exerc se of hla juried etion 
The deoU on »t the issnes eonclueirely determ ned 
the r ghte ol the pasta* regard ng some matter* 
in eoutrovarey so far at bte Court wae concerned. 
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PHE3cRipno*e. 

Stf EiitMEST L L. R. 42 Calc. 164 
I. D. R. 45 Bom. 1027 
See Ease*e-vt Act (\ or 1SS2), s J5 
I. L. R. S3 Mad. SOI 

non-riparian owner — 

See Evscwcvts Act {V or 1 882), »». 2 
Atn> 17 («> . L L. E. 42 Bom. CSS 

Prescription, ptool of acquisition 

Ol t\Ue Vi— A ts nutttary to prora prtfetipitrt 
njV or truetca of tank — hu'K right not acqmml 
bj n't* ol conservancy, mdiatotatag and repatnaj. 
ttf A prescnptiTO right a* trustee of * tank, 
th» common property of a tillage, cannot to 
by performing acts of conMrrancy, clear 
ing am) maintaining the tank, building Eight* of 
steps, finer*, etc., eojojing the fruit* of tree* in 
tlio bund, eelling withered tree* and similar acta. 
JJ»<lovvo y Sitaranutn, I L X 6 Had 229, 
followed .hi corn man Chatty * Jfetloyyaa Cbetty, 
/. t R IS Mad, 211, 21 *, followed kara-fHax 
Chett* v Kauxcthax (1010) 

L L. R. 34 3U4. 323 

— Water-rights —Neeereair in onotfier'e 

Ala Serf pfint eight to take ruler by defined 

(bnnnth — Lcsuroir fed by tttrfoce wafer — i’/eara 
tio* by enrner affecting supply c/ nr/oce tenter, i/ 
actionable The defendant* had by pre*crf) tion 
acquired the right to tako water for tbs Irrigation 
of their lamia by two defined channel* nstuog 
westward from an nknr or rriertolr In plaintiff* 1 
tnourah and fed by water coming to ft 1 y a defired 
channel from the north west and aoriace water 
from the north, aonth and east HtU, that the 
plaintiff* had every right to eut In their own 
moatah a pyie ot channel which In no way inter 
fered with the ramage of water to the nfiar through 
tho channel from tho north we«t, although It 
might mult In drawing off the *up{ly of •nrfaee 
water to the «Vir to auch an extent •< would 
diminish the quantity of water amiable to the 
de'eolanta for Imiatin* their lamlwO Ivokbjit 
P rJivav Bahaovr ban e Katrina Day as, Gtw 
(1010) 1< a W. X 825 

PRESENTATION. 

,Vn CinertatxT . I. L. R. 42 Calc. 29 
Set l.gmrraanoH ACT (III or 1877), 
• 32 , . I. L. R. 34 AIL 355 

See r.MTmurrov Act (XVI or l«W>- 
» 32 . L I. B. 35 AIL 72. 134 

a*. 32.33 71.73. 75. 87. 8>» 

L U R. 40 AIL 434 


YRCIDEXCY BARKS ACT (XI OT IS765 

X2 -'lev,., to* Ceti.i .lei (1 // 

«’ fUrt. „ ft a ,,t I? -ti,t.i**di c Avre 
»<t l< pavl to ll< pm >» (tliiaiae i>icu>o« 
r**'< Irate —7 ran rtf* «/ #*«»»»» Is tie fid lee of ter h 
f ate or 1 a < *j< noted ‘or efin."i tf 

(o»t_CW pfocejir* t wit (1r/ I of /JolT). 
t i^wlo AAAI l TU nrovUIma ct , M 
< f the preeAt*ney Ranks Art tf 1*>?6 «!a tv t jvrvee* 
ibi flask* from aweptin;: t^e rweM<vw mt|. 
fy ate r - *®*' t anhv th» 'vetu « Cts* t««*s 
4'C. Y*» e-Tt'le*!* *"sHi fall iiwh-m*'!' to 
*‘I l*» pt*WM who are I aide en tf* ee.ufitwa 
♦p'S'wftr.l f-i t'e frertfie* e a * ftftras «!l d»*L»r« 
tn f-sod fa'tb la Ttejec of te'b twewi*^* IteJ. 


PRESIDENCY BANKS ACT (XI OF 1876)— 
eontli 

■ •• — - i. 32 — coitcl l 

accordingly, the Bank* will not bo contra vtnirg 
the pronnons of the Act if they pay tho dividends 
ea the lharc* in the Banks to the jwraon oltamirg 
tho certificate, and on fcls mjumtion transfer 

the *aid ah a re* to him or hi* nominee ItiMlT 

airoHJt r Tnc Jlat* or lion car (1020) 

I. L. R. 45 Bora. 133 
- ■ as. 36, 37 — Director/ lending em tie 
unauthorized tecattUtt (e g ), mortgage of unraorat U 
property, not ultra virca of lit tool Tfco pro 
visions of s. 37 of the I’reoidency Banks Act (A I 
of 1870) prohibiting the director* of such larka 
from entering into certain kind* of transaction* 
therein mentioned such at taking mortgage* ot 
immovable properties are only dirrctcrj and nit 
mandatory #nd they prohibit enl) the director* 
and not the bank* front entering into tletn 
and If aneb transactions are actually entered 
into by the director*, on behalf of tie bank they 
are not ultra tire t of the bank The d rector* 
are only agents ol tha tank and If In entering into 
auch tran*actlr>na tfey exceed tho power* gittn 
to thrm by the Act, the l ank c*n ratify them imI 
enforew them . and an auigntc (»a in this tan) 
from the bank of it* neht* under «orh tranrac 
tlons, it equally en tilled to enforec thrm I>A*o 
car SnasnoavE c Rawa Row (I81 r ) 

1. L. R. 39 Mad. 1C1 


PRESIDENCY MACISTEATES. 


See PiscrwRat. Tjitai. 

I, L. R. 42 Calc- 313 

|orii diction of— 

See CowraxT . I. U R. 45 Calc. 430 

potea of flcpoilllonj— 

See Conrt lb C. W. S. 770 


. ■ court* pt— jvriadietvm of Inter «« 

Tea*‘jer, Ilojk lout! boa power of free* fen ft 

of Chief i're nieney Jlogufrtftr to to*rt o) onotter 
Pelt tdetey Ifagutratt — Criminal f roeidrit Cede 
( lei f el 1SJ1), . H, el (f) , S!C, <1 (iiL CbvUe 
Act (f«J) • IS Thn Court of the fine f I*re»l- 
den'-y Magirtrato and th<»e cf the otler lYeti. 
d<mey M**i«tr»le* anr “Court* of equal jarlrj c 
tion *' within tbantenlrgcf* a;tl.cL(ii), inmlrrl 
rrorodur* fmle (Act l Icl 18'>*lt 7hc illrh 
Court M* i-iarr to transfer a cat* Item tha 6le 
of the-CViif IVoiderify Vagl»tr*te to th»t el 
uanfSeirt YxvA '.cve.’j V’.%VAtxv\» I*. *x Xa'vW.ws.. 
stvaaa ‘»*«'T*t (191?) 1. L E M Had. 7?9 


— .f 

t*e ifjU I- 


- Jorfrdlelfaa wf'hln Port of Calrtilfa 


t fie IU l w 


eat t * 


nr>*i* 


g Cewrl 


Aft \ firry, HI tf 
htejr S’ • ’ ‘ 


at rti t>«»e ly « d'I< •' 

— ( .«•/.’/ j filaue/ 1‘rcnfe’r 
/V3»), e- .f *!'- t eletl'o I rti 

/••“H a* /)* IS' A I Teel . 
ha* rurMi tk« r.n ’»» a. S'* el tie < sif-'esl I7«- 
ecilrv for, r»* t » *5i a f S7> ef tlv Calcutta 
Irrt A » (ivt.* Ill »f J s*VL i<? »*y CO e'etsca. 
exdrr ♦ *t «'<**■ t't « certs fed <at»««fa tla 
l IT 1 if U»t «r Ut *11 r tiers «f t*T peel 
if CaLr'ta. Rlere a til )l*i«aet w*A pnwevt 
in «‘e «f a 2**/ ri»»U wfcc had jacittfaas’y 
iVs’t *!■) tfet* e t'e W iMlsl it »wM 


Vf!, IJ. 


iq 
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PRESIDENCY MAGISTKATES-<o»cM 
be beard by him but it was takes up and d,a 
missed. tinder a 217 of the Code, by the Chief 
Presidency Magistrate, without the knowledge 
of tho complainant — Held, that the order of 
acquittal under a 217 ought in the circumstances 
of the casts to be set aside \\ J Coottr Gz^jkt 
nil Kheu*» ( 1919) ILB-47 Calc 147 


PRESIDENCY SHALL CAUSE COURT 
— ■ ' — judgment of— 

Set Arrest LLE 41 Calc 323 

Role* of- 
fice pB*Sn>IKCY SMALL ClCSI Cot-BTS 

Act (XV o» f982j, as 9 aso 38 

t Is B. 38 Mad. 823 


PRESIDENCY SMALL CAUSE COTOT-eawM. 
exercise the power if a question of law arises 
Sassoon r Hurry Das Bhvkvt, I L It 54 Calc 
455, referred to Jokax Sj-tdt c Ram Pjiavad 
( 1911) L L. R. 38 Calc 425 

PRESIDENCY SMALL CAUSE COURTS ACT 
(XV OP 1882)- 

■ ■ — Jurisdiction cl Preei 

deucy Small Cause Courts— Claim It, a Pares ir./e 
to recorer costs incurred by her is a matrimonial 
suit — Arrears of maintenance at the rate fired by 
arbitrators — Award — Practice and ptecedutr h 
suit by a Tarsi wife to leeovtr costs incurred by 
her in a matrimonial nut and to recorer arrears 
of maintenance at a rate fixed b» arbitrators 
in their award, la one cognizable by the Presi 
dency Court ol Small Causes ERAcnsHAtv r 
DrxBtt (7920) . L L. R 45 Bom. 318 


■ nit In— 

See Sasotios fob Pbos*cctiox 

LLE tl Calc 816 

— *• ' • — Junsieehon — Fraud 

Where s decree was passed by the Presidency 
Small Cause Court and a amt was Sn»t Voted in 
tho Court of a Massif to set aside the decree on 
the ground of tread Reid, that the joriadio 
tlon to entertain sneb suits most be determined 
by the Civil Procedure Coda, and the auit must 
be brought either in the Conrt within whose 
jnrlsdietion the fraud was perpetrated: or within 
whose local jurisdiction the defen iant ordinarily 
resides and personally worki for gain. A ifmoacy 
Bara Kk v Pu l la tochan Chakrabutt / 5 IP R 
Act T 50 referred to. It'll, further that tie 
suit was maintainable in the Mnnsifa Coart, end 
the junsdi tlon of the Presidency Small Cause 
Court to vacate its own decree when the same 
has been obtamel by fraud is not sufficient 
to oust that of another Court to set asldo the 
decree Sarthakram Mailt w If undo Ram Haiti, 
II C IF W 579 referred to Tho plaintiff In 
each a suit must allege fraud by which he waa 
prevented from placing his case before the original 
Court He cannot bring a fresh action by merely 
alleging that the decree wss obtained by the 
perjury of the person in wliotc favour It was 
given dfod-rnW Oolah v Mahomed SaBiman, 
I L H ft Cak 61°, retorted 1 1 Asnsst, lloq 
Cnoworniv p Annut Hirer (1910) 

14 C 17. N 695 

— ■■■• ■ ■ A«o Trull — Potters of 

B'tch sillily on application for nets trial — Jure s 
diction — Practice — Questions of fact and o) lav — 
Preiolctiey Small Cause Courts Art (Y7 of MIS) 
»s VoniSh— ImmdmeH A<t(I of IWS) t 13— 
Civil Prase lure Cotie ( Act V of 19(3) . Ilo The 
Second Jalgo or the Presidency ^mall Cause 
Court having dismissed a auit after trial the 
plaintiff a applied an dec a- S3 of tho Presidency 
Small Cause Court* Act for * nrw tnaL end the 
Jo ! es (the Chief and tho Second) on rich appli 
ration set aside the order of dismissal and tran-s 
J vve-t the lull to the Third. Jndse to be tried 
b* hi* On * motion to tho High Court by the 

defen lants to »-t auric the order for new trial 

Util that s 39 of the Troll toner 5 malt Car 


Sec Anr.iL . I L. R. 41 Cole. 323 


Sec Hew Txial. 

L t. B. 47 Calc. 783 

- New trial, apphea 

teon lor— Right of a party to apply — Presidency 
Small Cause Court Rulre, 0 XU r 5, ultra Tire* — 
High Court, fetter o\ to make rules — Matters 0/ 
practice ec procedure — Night of a forty to of fly, 
not a matter oj practice or procedure The rules 
of the Presidency Small Cause Court are made 
by tho High Court under the powers conferred 
by s 9 ol the Presidency Small Cause Courts 
Act of I8S2, »t amended by the Act of 1695 
That section only empowers the High Court to 
make rolea with reference to matters of practice 
or procedure amt not matters of substantive 
right On a true construction of a. 39 of the Act 
tho power given to the Court la really » right 
given to a patty to apply for a new ttial tnch 
right like the right of orpcsl la not S matter of 
practice or procedure O XLT, r 2 of the Fre- 
•idency Small Cause Court Roles which requires 
at the time of presenting an application for new 
trial, either the deposit In Conrt of the decree 
amount or the giving of scconty for the due 
performance of the decree la inconsistent with 
the statutory right given by • 39 of the Presi 
dency Small Caneo Courts Act and is vitro n ret 
Attorney General T StUen, II R R 1500, s t. 
10 H Is. C 701 referred to Colonial Sugar 
Refining Company t Irting (1905) A C SCO, 
referred to Afinmsi Pillai v Muthc Cnxrrr 
(1914) . I L. R 33 Mad. 828 


x Art w 


> IH C 




» I* 


ties of the Small Cause Court Suit t 
atones forming part of a well end said io nare 
been wrongfully removed bv tj e defendant, or 
tl eir tsIuc Is cog cirsl le by the Pres ricrej Email 
Cauro Court in spite of the fact that it is neces 
(try to determine the question of title to tho 
well. Futtanaoieada v hilkauth Halo Peer and e 

(7975) 1 I R 37 Peon fi"J followed Jrivrat 

Rajx v Piano** haju (1*07) I 1 P SO Had 
745 considered and d wtingnlalvd Kexsxa* 
MlfllAXT r hoMUVWl (10*0} 

L L, p. 41 Mad. 90S 
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PRESIDENCY SMALL CAUSE COURTS ACT 
(XV OF IS 82) — cop Id 

1 19, cl (a)— Juried chon — Unsuccess 

ful claim proceedings — Suit to recover mo table 
proper! j attached by the Pnsdencg Small Cause 
Court or for payment of its value — Vo! a suit for a 
mere declaraho i — The Small Cause Court Rules — 
Claim p*t lions— Ctnl Procedure Cote [Act I of 
1908) A amt by the unsuccessful party in claim 
proceeding* to recover movable property attached 
by the Pres dency Small Cause Court or for the 
payment of its value »e not excluded from the 
junsdict on of tho Pres doncy S nal) Cn se Court 
under s 19 cl. (») of the Vet as a suit for a declara 
toiy decree The statutory su t to establish his 
right g von to the unsuccessful party m claim 
proceedings under the Code involve* m every 
case a prayer for the setting as de of a summary 
order of a Civil Court this being so such a tut 
cannot bo regarded as a suit for a mere declara 
tion. Phulhiman v Oaneh jam Jfuwa I I R 
35 Calc 29 35 followed The Small Cause 

Court rules reproduce the pro ns ons of the Civil 
Procedure Code as to claim petitions and cases 
under them mnst bo governed by the same con 
uderations Rajawmal t Narayavasamt Luo 
see (1915) I L K 1J Mad 219 

■ * 22 - 

See Costs I L R 43 Calc 190 

t 31 cl (b}— 

See Execution or Decbse 

I I*. R 37 Calc 674 

ss 37 33— 

See CftmnTAi, Procedure Code i 105 
I L R 34 Bom 313 
■ — . ■ - Sanction to prosecute — 

Order granted by single Judge — Power a of Pull 
Court to mole the sanction— Ft U Court not an 
Appellate Court Where a eanct on to prosecute 
has been granted by a Judge of the 1 residency 
Small Causes Court at Bombay a Full Court 
of that Court has no power to revoke the sanction 
Per Chandavabkak, J — Tho language used in 
os. 37 and 38 of tho Pres dency Court of Small 
Causes Act (XV of 1882) does not appear to bo 
appropriate for the purpose of conferring appet 
late jurisdiction upon the Full Court Per 
Batchelor J — The jurisdiction conferred by s 
38 of tho Act is not appellate but re ns onal only 
SltrvLAl# Padma, In re (1909) 

I LB 34 Bom 316 

• S3 37 88- 

See i'BESIHIXOY SsMALL t’ADSZ tXUTBT 
1 L R 38 Calc 425 

s 38— 

See a. 9 I L R 38 Mad. 823 
I L It 47 Calc 783 

Via Inal p oarer of 

Court la order — Jvlgment ago nsi weight of elide ce, 
S 3S of tl e Presidency Small Cause Courts Act 
(XV of 188*) j la es no 1 nutat on upon tho power 
ol the Court to order new tr al in a matter when 
the jud^me t is mamfcrtlr against tie weght 
of evidence efloh power is not restricted to 
quevtroia of law o iv Sassoon r Ilurrj Dass 
III jlul 1CV V 41 relied on ‘‘•nror v IUst 
Pso«AD (1011) 18 C W N 25 

Full Bench of the Small 

Corses Court no power to decide fails Held 


PRESIDENCY SMALL CAUSE COURTS ACT 
(XV OF 1882)— ton W 

by the Full Bench that a Full Bench of the Pre 
aidcncy Small Cause Court sitting under 8 38 
of Act XV of 1882 has no jurisdiction to decido 
question* of fact whether they are raised generally 
or in consequence of Its fin ling on another ques 
tion of fact or law Sadaiook (lamb r Chund v 
Aanna jija I L R 19 Had 98 and SrinUMd 
Charht v Bnlflji Rau I h S 21 Mad “hS* 
approved, ltamasan y Aiyar v The Madras 
Tir es Lin tied 30 Mad L J 207 overruled. 

SAI a IXAHOAR RoWTHER V GHOOSESIOIJIDIN 

Marabatab (I91G) I L R 40 Mad 355 
• - ■ New (rial — Full Court 
— Difference of opinion on question! of fact — Powers 
of interference — Powers not restricted to questions 
of law only — Jurisdiction S and D filed cross 
suits in tho Presidency Small Cause Court. The 
tnal Judge allowed S s suit and d amused that of 
D D obtained a Rule for new trial and the same 
coming up for argument before the Chief Judge 
and the trial Judge there was a d (Terence of 
opinion between the learned Judge* on questions 
of fact In this division the order of the Chief 
Judge prevailed with the result that D s claim 
was wholly allowed and that of S disallowed 
Agamst this order S applied In revision to the 
High Court contending that under c 38 of the 
Presidency Small Cause Courts Act 1882 tho 
Full Court had no jurisdiction to make the order 
becauso they had no appellate powers on a quea 
tion of fact and upon *uch questions their powers 
of interference wero limited to cases where the 
judgment of tnal Court was manifestly against 
the weght of evidence Held that the Full 
Court hud junsdict on as the powers conferred 
under s 38 of the Presidency ^msl! Cause Courts 
Act 18S2 were not restricted to interference 
on quest ons of law only rer BitoheLOr 
Acoto C / There is nothing m tho wording 
of the section which suggests that the Legislature 
intended to confine the powers thus generally 
granted to particular cases where questions of 
law are involved, nor can it bo accurately said 
that the powers of u terference are only to bo 
used where tho or ginal judgment is manifestly 
against the weight of the evidence SovOO 
Narayav v Diykar Jaoakhath (1917) 

I L. R 42 Bom 80 

5 41— 

Bee Apceal I L R 41 Calc 323 


ss 41—49 and Ch TO— 

fit*. Reset (IJ. i.H. 

Act (No U ot 1018) — ^ 
as. 0 ai»d 10 L L R 45 Bom S28 1048 


of decree or order passed under Ch. \ II— Pent 
(Mar Bedrid on*) Ad (E. m. Ad II of 1318) 
s a On the 21st January 19*0 a d Crec for 
possession was made m favour of the pet t oner 
by the Presidency Small Cause Court on the, 
ground that the premises were reasonably and 
bond fie required and the opponent was ordered 
to varate by tho 21st June 19*0 On the I51I1 
June 10*0 the opponent applied for farther 
2 Q 2 
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PRESIDENCY SHALL CAUSE COURTS ACT 
(XV OF 1882) — contl 
— (. 43 — condi 

time and was granted time t31 ths 9th July 
Thereafter on a further application by the oppo 
nent the Court atayeil execution till the .tilth 
October 1820 The petitioner haring applied 
to the High Court under its reviaional jurisdic 
lion — Beld aettuig aside the order, that the 
Small Cause Court had no juriediotion to alter 
or amend the terms of a decree or order for po*ses 
no a once paused under s 43 of tha Presidency 
Small Cause Courts Act, 1832, nor was there 
anything in ths Rent Act which gave the Small 
Cause Court any power to alter ita orders for 
possession made In due course JaMshedji 
Hoioiasji v Goudbawuas Ookcldas (1820) 

1 L R 45 Bom 1043 


48 — Orders made ■ 


proceedin' 


PRESIDENCY SHALL CAUSE COURTS ACT 
(XV OF 1882 h-etmcU. 

sufficient compliance with the section Joehi 
Bhai Btanio' r R" 1 Fartuli, / L It 26 Bom 
2f6. dasMu* t Jam Phono i L ft 28 Bom. 
•>(.-> an ri I/uHl Pa! muttuUa r Cortrjt 

BA ila I L’ P 23 Calc SIS followed Seals V 
Srihoyn I L. P 7 Und 55, and Elloppo v 
Aneamalai, 1 L It 7 Mad 76, distinguished 
Lood (jorltooss Kbishkadoss t Rismahi 
Bai (1813) I L. K 38 Mad. 433 


renew lie order — Cmtl Procedure Code (Ad V of 
19 S ). AS s lit and 0 XLPJI Tho Preeldoncy 
Small Cause Court has uo jurisdiction to reviow 
its decision in a proceeding under Cb til of the 
Preadency Smslt Couso Courts Act 1882 Per 
l&vwsjfcw.C 4 — % 4A Rut*d«M ftaaS, 
Causa Courts Act, 1882, means that in the pro- 
ceedings themselves under Ch. VII, the provi 


renews apply, would not be warrant 
words of tho section. * Per Fawcett J ’ — The 
expression ' proceedings under Ch. VII should 
be construed ss referring simply to ths proceedings 
for the actual hearing of the case on ita menu 
which are terminated by an order either refusing 
the application or granting poaseasion It u 
a further stage and m reality a separata pro 
ceeding, when tho Court after passing such an 
order is ashed to renew that order ‘ Fkakboz 
Dosabhai v Damdthbuai Fulchand (1020) 
I. L. R 4$ Bom. 872 


14 C. W. N 695 


PRESIDENCY SMALL CAUSE COURTS 
(AMENDMENT) ACT (I OF 1895) 


TOWNS INSOLVENCY ACT (III 


t Ixsovtixt L L. It 45 Bom ( 


See Catos o» Aottos 

I L R 41 Calc 825 
Sen PissraEwcT Towss Ivjolvevcy Aot 
(III o» 1009), s, II 

U R 39 Had 839 
— — — — — - — LnnlCutum Act (IX 

cl 1 90S) r m 20 proi » AO— .pari payment o/ 
principal— Literate debtor —Part pa pamt tignrj 
bat wit written by Aim whether toffetent compliance 
leitAin me prone 1 } When two or more Judges 
of tho Small Caus- Court aro silt ng together 
for the purpose of exercising the Jurisdiction 
conferred by s. 33 of the Presidency Small Cause 
Courts Act (XV of IS82), they are fitting ‘in 
a suit” within the meaning of thc*e words in 
a. fl ) and If a reference is made to the High " 
under Its provisions, such 
23 ot tho Em 




rahj S 


a Act requires that in tha 

-- - !•••* (■—.<" -ur of the pnnrlpal of a debt, 
the entry rorordinz the payment should be written 
by the pwson who mahe. the payment, when 
such perajn knows how to write , his mere signa- 
ture to the entry written by another i, pot a 


oftke indlOf 0*d of the reprrt—JumdiCtion of 
tie Regutrd' *» Iruolvency — Validity of a mort 
gage, whether could be decided by the Pegietrar — 
Content when infant a ore concerned, effect of Under 
a. 101 of fhe presidency Towns Insolvency Act, 
1809, tbe period of limitation for an appeal from 
the order of the Registrar in Insolvency u twenty 
days lrom the time when the report is signed by 
tho Registrar sad the matter is thereby completed 
and not from the time when the findings of the 
Registrar *<° *‘gaed or filed The Registrar in 
Insolvenov h“ no jurisdiction to deal with the 
question of validity or otherwise of a mortgage 
alleged to b avo boon exeooted by the Insolvent, 
re iiroinafu Shah 26 C W. N 631 

M. 6, 8. 25, 38, 29 (2) — (a) (»), («), 

(i). (/). (jy-Protection order— Appeal lice agalnei 
a protcctio* ordfT— Opposing creditor, though not 
a dune halM a pinon aggrieved by the l protection 
order— Protection order a pnml’ge la be granted 
or 14 UhkeU, anor.iing Ia the character and otrevm- 
r tine re of the imoterney — Jit«oftrn( guilty of mat 
practice r n°t entitled to protection Lnder s 8, 
cl (2) (5) of tho Presidency Towns Insolvency 
Act (III of I'-fW) «" apfcal lies from a protection 
order mad* hv a lodge in tho exercise of tie 

insolvency Jarisdiition It does not appear from 
a 8 of tb e Pro* dener Towns Insolvency Act 

that the l-smlatnrc wished to put any limitation 

upon sppvsfe mode from original orders of a 
Judge eicir* perhaps orders regulating procc 
dure The expression any person aggrieved" 
In cl 2 of fbe last mentioned sect on Is not to be 
limited to • creditor who baa ol tamed decrees 
against tb* Insolvent I- very application for 
protection *Rtr refusal or suspension of discharge 
must be judged on its merits If the insolvent 
las acted recMvtely and dishonestly the fact that 
he exnnot P*V. I* no reason for depriving the 
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PRESIDENCY TOWNS INSOLVENCY ACT (HI 
OF 1938 ) — tohU 

— ts- 6, 8, 25, 33, 39 <2V— *»*«W 

c ‘editor of the power of punishing him bj attach 
m»nt and imprisonment to the extent the law 
allow* A protection order is a pfinJeee to be 
granted or withheld as the Court m 't« ducre 
lion may determine In exercising that discie 
turn, it la relevant and proper for the Court to 
bare regard to the character and circumstances 
ol the insolvency Where a Court finds tl at tho 
insolvency is of a flagrantly culpable Itfrd, being 
the result of gross extravagance accompanied by 
grave in slprac ticca and a total disregard of 
the creditor# whose money t»x* squandered, 
protection ought to te refused Jfnrri* v Ingram, 
11 Ch fl 133. an 1 7a re Gent Graf Dona v 
77am* in Ch D 100,195 referrcllo Majiomed 
H ut Esssck v SitsrK A»s>vt, P.»W»»s (1916) 
t L. R. 4® Bom. 481 
" M. 8. 27, 38. XZX—lni a* I—ithtne# 

Act (II «t- 12 Fsct, c SI) a 3~ V inlay Intel, 
rency rule* under Indian Iruolrtney Act , r 37 — 
OjJEeer appointed fry (h« Chief JutUce «« d*r * f «/ 
the Preridcnry Towns /sWitsrjl Act — A ttorneyi 
Tight of and tnce Tho petitioner complained 
that in certain proceedings before the officer 
appointed under a. 0 of the Presidency Towns 
Insolvency Act. namely, on the bolding of the 
public examination of insolvent* under a 27 of 
the Act and the examination of person* eoramoaed 
t>) tho Court tinder a 0> such i semination* had 
been oondnclref lis solicitors. The petitioner 
au bmitted that, for reasons act forth in the peti 
tlon, solicitors had no right of #u lienee before 
the Mid oflieer, and petitioned the Clnf Justice 
of the Bombay High Court to form a ‘>p-cial 
Bench for the determination of tb» question 
whether any I gal practitioner except counsel 
had the right to audience before thi officer so 
appointed. Held, that atlorners ol lie High 
Court have a right of audience befoix tin oflieer 
appointed by Iho ( hlcf Justice i*» •*>« ciereiee 
of the powers conferred upon him unJcr a 0 
of tho iVesil. ncy Towns In*o!r»nCV Act I» rr 
ApvocaTK Oesmal or Bonair (l**!®) 

I. L. R. 37 Bom. 484 


- u. 8. 101 j Scb tt A 18- 


flt* I>a(*Lx-»xcT L L. K. 47 CaJc. 721 

**. 7. 30 «ai 90—11 *ad 12 Viet, 

cap. 21, a. ZB-lMiCinrtcU- )» petty e '»*»' mi* 

Aid* lx at f unite of ordm icy original nnl jur u 
d Chon of Ihjh Court— ISrint' an <* Ut’e—Juru 
diftiOn of High Court i« i«cJrt»cy *> de-cdr— 
Aemnviry pnxedure, uhen—LelUrr Patent, ef IS 
and IS— hwbrspj-ydct(« A 17 Fief., tan 61 
of /fill t IPS Lnd-r a. 7 nf Ih* presidency 
Town# Imolwncv A*t (HI of the High 

Court of Uxdr»s tit tl e eimise nf ft« InteArentJ 
jurisdiction, has Jur diet Ion to adjudicate on 
claims relating to Immoveable properly aite»‘e 
ootiUc delimit* rl ill ordinary original eml 
Innwl rtlans the juried ction with vxl.'ed under 
t. S3 of II A IS Vltt . tap. 2t, fc*» not bren rul 
town by the Fresi lenev Town* lirelvTOcy Act. 
TV Jinwllttioa conferred by a. 7 of ale Aft l* 
of a d a-ft tionafy character and It t* aeUsni 
that the Insolvency Court will deem it expolirnt 
to trv A Bicult quiwtiMi* of title j tho Judge in 
a«eh ’v*w* would orlmsnlv »«h tt" ODmaJ 
Ah jjmee m IfHolvrecy to vdoVt'i'i M* * tl* 4» an 


PRESIDENCY TOWNS INSOLVENCY ACT (HI 
OF 1008) — could 

*s 7, 36 and SO-U and 12 Viet , 

cap 21 , s. 28— coneW 

ordinary Civil Court S. 38 ol tho Act does not 
control the Jauguago of s 7 hut provides a special 
and aummurj procedure in certain eases, tior 
docs a SO riirt ad the jiin»diction otherwise tier- 
enable Ly the Insolvmey Court Decisions on 
the Bankruptcy Act (46 A 47 \ let cap 52 of 
18S7) a. 102, correjporulipg to a 7 of the Indian 
Art 111 of UOy, are relevant and (liouM be 
followed Cl 12 of the Lctt<r« Fatint docs not 
control tho provision* of cl IS thereof so as to 
limit tho insolvency jun*diction of the Court 
Et parte Zhetin In r, Tollard L It 8 Ch D 
377, 37 S lx parte brown In rr Into, L R 
11 Ch D US follow ret J IcuU r Dire* In Tt 
Motion, L J? 9 Ch Apr 732 210, In rr Local, 
1 L It 12 Calf 109 Canohdat Paiolal In re 
R D Scthna v R b D fhpra l 7- R 32 Tom 
19S Alan Sahib Banqx A Id til K ad ho' Sal lb V 
The Ofieuil A/rgntt, II Jf/trf L T 61, referred to, 
Abocl h n* £>en r Iue OrsiciAL Asskjvke or 
Madbas ( 1010 ) I L. R. 40 Mad, 810 

- 1 -■ If 7, 86— official A u>gn<c — Third 

perron t property lair* in cvrtody by O/fcial Auiantt 
— Ah if fry Ttrangrr—t ml Court — bight of tuil 
W hero the Official Assignee tales into his posces 
aion property as belonging to the insolvent whiih 
a tlinxl party claims as his own tho lattircan Inng 
a suit tic OflicUt Assigiue in a r >\il < ourt 

to estal.|i«h hi* right NacimaI Tin uui i 

Tier OrruiiL Assn \ee (1911) 

L L. R 35 Bom 473 

i. 8- 

Ste a. 6 ILK. 40 Bom 481 

see |xsi>LVE«y I L. R 43 Calc 218 
— ■ - ■ u 8, 35 — Ryler ItaUntt* ) under /Vr 
tidtnry Toumt Inrolrenej Art, rr 17, It, 19 
and SO — Riparlr order for trim nation of a far ran, 
if could If made— Power vf the Regitt'ar is I nr he Key 
to male tuck an order — 1 roctdnre vhen the wifS'ca 
rtfiieer lo antin' gutiUcnt— Appeal fetm an ctdtr 
of Judga ,u InitJrenej Ap(licaUon Under a. 
38 (1) of the rresnieney Towna Insolvency Art, 
1P1P, couhl he, and ate intended to be made ra 
parte To such «n application ( 30 of tfc* vu'ea 
framed by tho High Court under t 112 of the 
Art a) plies and not rr 17 13 and 19 In rt 
Kiltory Mohan Fay. 1. L 11 41 Calc 2*0, 

# e 28 C U N 1IM (lOiry. followed 
under s. 0 (rf) and (aj of tb* Act tie Feg!»tr»r 
In Insolvency hi* irfwer to flea] with such an aj f)i 
cation. An application to «t e Court to act a» !« 
an order made by tin Registrar In In* fvrney ander 
a 38 (I) in not an appeal under vL (2) of 
a. 3 bul an applleatlon under »I (1) for tt* 
review of an crparf< order Th* course tn Iw 
adoptc.I If tho j»n n aucio one I U ad need Cot to 
answer qaevtions pul to Hm indleatrd Ft 

At_»l*X V Ct-W SIUI AX A l’ At b-lULAl, hill A*l 

BaMAbta r TiirOrn fai Aa*icv*rorC*Wtrr* 
C5 C. R*. h. 769 

*. B (J) m- 1 W« on jxv.r tn 

far, r*»* ro«U a— f«* l nmtnJ, win. u hr 
fier-u 4 fxililr-n for a fjwJ ,**io», ui WAni|tcy 
•Oejol tb»* the lidlCfl «* I r\ { *f‘ fr* Bi l! etf 
place «f hn» or*i a A r" Jiex. u-A are rsvtrtfnj 
lhem*i,vr> wi a* to d-prere tf *>• e* d «<r» ef th* 
tic*** of twsutt r*t ag wi-a tlem wliwfev j«ir 
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ISS01VI ™ f a" in. 


security, was m the position of a mortgagor who 
had sold thn mortgaged property ami was m 
possession of tho sale proceeds, that until the 
claim of tho mortgagee had born satisfied tins 


i, 17, 22 and 51 — eontld. 


^ , ?, daU tban ‘h 0 ’ 8 “I«>n ah Hi the prfor 
adjudication was made tthero it is found con- 
nirnt that tho estate should be administered 


by the Court in which the later adjudication 

. .. — - — --- — — e ...« — — > »>gm> made, steps e- *-» . - 

the proceeds of the decree and that tho ■ -cured adjudication 


T - , - - 51 of tho Presidency Towns 

Insolvency Art (HI ot 1009) wh.ch enacts tho 
doctnno o rebt.cn bach, is intended to enable 
the Official Assignee to recover property in the 
han_a of third parties and has not tho effect of 
rn.Tr S propfrty vosted m n „ Official Assignee 
under a prior abdication Ex jnrto Ocddes, 
la re 21 a teal, 1 0 d> J 4U, followed An order 
of " " h ? n, ‘, 1 , P wsf y ,Ilc proci«i acts 

of insolvency on which it is mode, as tho inso! 
vency relates back to tho date of tho acts of 
7 h ’ ch ,re /ound t0 *>*«• been proved 
Madras t OmciAL 


creditor in such * caso might file a suit to obtain 
payment of his cb.m out of tho amount so re 
cos. red by the Oflioial Assignee without obtaining 
the leave of the Court under s 17 of tho Prcm 
dency Towns Insolvency Act as the proviso to s 
17 covered a suit by a mortgagee io realise his 
s'cunty Li vo r UrmiXABiui Iavtiui (1013) 

LLB. 38 Bom. 359 

<S«ll iy creditor * 

ogamst on adjidica'ed iKiohent—Suit commenced 
without the Irate of Me Court — Application for 
lean after the isstUid on of the emt — Application 
refuted Tlio leave contemplated under a 17 
ol tho Presidency Towns insolvency Act (III 
of 1909) is leave which ought to be obteinrd brfore 
tl c commencement of a suit, and cannot be granted 
after the same is fded In re I)w auk a pas Tkj 
buasius (1915) . I. L. R. 40 Bom. 235 

“ — Decree of Preside neV 

Smalt Cause Court — Judgment del tor, adjudicate * 
tnsohenl subsepient to decree — Adjudication fy 
the High Court— Avil cation for execution by arreit 
ta the Presidency Small Cause Court— leave of the 
High Court, not obtained— release tf judgment 
debtor on security — A’on appearance, effect of — 

Security bond ra l d<ty of— Jurisdiction — ICaner — 

Presidency Smalt Cause Carts Act (JV of ISG2), 

», G3 Where a dccreo wai passed by tho rresi 
dency Email Cause Court against a person who 
was subsequently adjudicated en insolvent by 
the High ‘Court in the exerciso of its insolvency 
jurisdiction, tho former Court Led no jurisdiction 
without tho leave of the High Court to entertain 
anj application for execution of tho decree against 
tho insolvent undcT a 17 of tho Insolvency Act III 
of 1909 Consequently a security bond, executed 
to tho Court bj a third party for the apjoaranco 
of the Judgment-debtor in tho course of the exo 
cation proceedings carried on without the leave 
of tho High Court, was obtained without juris 
diction and was void in law A refcrenco to the 
High Coart under i- 69 of the Presidency Email , 

Cause Courts Act should state clearly the point* Bjiat (1910) . r r r q* t.-_ Qn ~ 

ou whioh there is a difference of opinion among 33 Bom - 63 

the Judges of tho Small Cause Court. Easwaka 
V GOVTVDAKAJCI.lT NaIDW (1915) 


L L. R. 39 Mad. 639 

BS. 17, 22 and 51 — Adjudication by 

different Courts — Later adjudication based on 
earlier acts of insolvency — Vesting of property 
under prior adjudication — Official Assignee whether 
di reeled by later adjudication — Cowtcnienee of 
al ministration of assets by one Court— Annulment 
of adjudication, in Ue other, necessity for— Order 
of adjudication— Specificatto - — * ' ’ 


Orricui. Assign.... VJ(ll 
Assiowex or Ranooon (1018) 

I. L. R. 42 Mad. 121 
— — — IS. 17, 103 and 104— Adjudged moot 
aaa,ntl M * insolvent— 
I trial Cede (Act XU of IS60), » 42 1— Sanction of 
Insolvency Court not obtaincd-Junsd.ction It 

fiuVlahn !t“r ° M "| **•* rrocccd.ng?’ 
interpretation of A person in inaolnnt eireum 

lt an rT,t‘. PP r ’, ho ^ D, °Ivcnt Debtors* Court 
at Bombay for relief under tho provisions of the 
Presidtac, Towns Insolvency Act, 1909° «d w„ 
adjudicated an insohcnt Ten days later a 
creditor of the insolvent, without haring obtained 
any sanction from the Insolvtnt Debtors Court, 
filed a complaint against tho insolvent in the 
Presidency Magistrates Court for an offence 
rurushabl, under a 421 ol the Indian Ion.l Code! 
1869 It was contended that the Magistrate 
M V!'lJ C u '? entertain the complaint 
Ilcld that tho Magistrates junsdiction to trv 
the msoli ent for an offence under s 421 of tho 
Indian Penal Code, I860, was not taken away 
by anj thing contained .n the Prcs.denoy Towns 
Insol vrnoy Act. 1909 Tbo expression ‘ or other 
legal proceeding ' in s 17 of the Presidency Towns 
InMiycncy Act. 1909, coming after the word 
suit, a word of more limited application, must 
It° ?" I h f prm , e,pl ° of vasdem generis 

It, therefore, includes only proceedings of a cinl 
nature. Lwrison r MuLsnAKKAn Habwakd 


- BS. 17, 123— 

See Insolvency L L. R. 40 Calc. 78 
— - B. 18 (3) Suit on a promissory note 

against ait adjudged insolvent— Proceedings against 
an insolvtnt may It stayed although not pending 
at the time of the order of adjudication— Proceedings 
against an insolvent stayed, although leave to sue 
mu obtained under s 17— Discretion of the trial 
Court in staying proceedings not to be interfered 
with, where interference would involve abuse of 


°[^'‘dicahon— Specification of acts of insolitncy judicial proceedings Tho wording of s 18 (3) of 
’ j in, necessity for Where there are successive tho Presidency Towns Insolvency Act IH of lflflQ 

adjudications in Jnsolvenoy by two Courts, aU is wide jnough^ to justify a stay of proceedings 
**“ *"**■ t pending at the time 


the property of the insolvent vests in the Official 
Assignee appointed by the Court in which the 

£ io* adjudication was made and it will not be 
vested from him by the subsequent adjudica 
tion tf tho other Court, even if tho later adjudica 
tion he based on acts of insolvency committed 


action which w 

of the order of adjudication *8 10 of the Enniiah 
Bankruptcy Act, and Erouynscombe v Fair 5$ 
L T SS, referred to Mahomed ITajt Essack n 
Abdul IUswav (1916) 

I. L. R. 41 Bom, 312 
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PRESIDENCY TOWNS INSOLVENCY ACT (III 
OF 1909)— fO"W 
S. 30 — conctd 

being by operation of law and not bj act of the 
creditor, the surety would not be discharged from 
bis obligation to the creditor under b 13’ of the 
Indian Contract Act Ex parte Jacob t In re 
Jacobs (1875) 10 Ch App 211, followed On 
the question whether the fact that the creditor 
bad given receipts m full settlement of the debt, 
without waiting until the composition waa sane 
ticned by tha Court discharged the creditor 

UtU, by SXSHMHM A YYJ.V,, J (VTiLLIS C J , 

not deciding tba point) that where after notice 
to the surety the composition was accepted by 
the Court it became an act of (ho Court and the 
surety was not discharged from liability Bombay 
Company , Ltd o OmcuL Assmnee or Ma»ta» 
(1021) I L. R. 44 Mad 381 

1 X* 33 — 

See Insolvency I. l. R 47 Cate 56 

■ w 33 to 37, 43— 

See Insolvency I. L. R. 44 Calc 374 

See s. 7 . . 25 C W. N 750 


See a 5 . . 26 C.W. N 631 

See b C . . 1. L. R. 37 Bom 464 

See a 7 . . t L. R. 40 Mad. 810 

See Costs . I. L. R. 46 Calc. 795 

Set Insolvency L L. R. 42 Calc- 109 

I. L. R 44 Calc 286, 374 
I. L. R. 48 Calc 1089 
Set Insolvent L L. R. 40 Calc 996 


Application under, tf 

may be made ex parte — Calcutta iltgh Court I Kiel 
veney rr 17, IS, 19 and 30 Applications under 
t 30 (I) of the Presidency Towns Insolvency Act 
for examination of persona thereunder are intended 
to be mode tx parte under the roles fra Died by the 
Calcutta High Court under s 712 of the Act To 
such applications t 30 applies and not rr 17, 18 
and 19, and this new is supported by the English 
Bankruptcy Act (1914), 4 & 0, George 4 , Ch 59, 
and the roles thereunder. In re Ki’soRT Motun 
Roy (1916) . 20 0. Vf. N. 1155 


Order under e/etionuhen 

can be properly made — Admission o / proof of debt 
by Official Assignee a condition precedent The 
word* in a 30 “ any creditor who has proved 
Jus debt 1 moan not merely a creditor who has 
lodged proof of his debt but a creditor whoso 
proof has l*en admitted by the Official Assignee 
and unless this h»s been done no order con be 
made nnder the section The mere fact that a 
creditor’* namo was Included in the schedule filed 
by tho insolvent and that so far his claim has 
not been challenged does not assist him if bu 
debt has not been admitted by the Official Assignee 
to that he becomes a creditor who h** r roved 
his dflbt within tho meaning of t 30 of tba Act. 
Re Abdcl Sauap . . 20 C. VV. N. 741 


8 33 (4X5)— 

Proper proceed mge 

under », 38 (4) and (S) (or discovery of vneolrcnt t 
property — Practice — Co/te, order for, egamit Ope el 


PRESIDENCY TOWNS INSOLVENCY ACT (III 
OF 1909) — co«frf 
• ( 86 (4) (5 ) — conld 

Aee vgnee — Indemnity If the Official Aeeigre® 
desires to proceed under a 3C, (4) and (5) of tLe- 
Presidency Towns Insolvency Act (III of 1CC0) 
for discovery of an insolrent’a property known 
or suspected to bo in possession of anj person,- 
the only way he can do that is to fate the evarni 
nation of such person by itself and ask the Court 
for an order that he is justified, by the admis- 
sions made or evidence given by such person 
end without looking to an} further evidence at 
all, to have the order In such cases the prtyer 
procedure is not for the Official Assignee to I re 
sent a petition and obtain from Court a rule in 
bankruptcy against such person to show cause 
There are two courses oren to the Official Assignee 
in such cases The one is to start an action and 
the other is to proceed against the respondent 
by notice of motion in insolvency But it is dis- 
cretionary with the Court in the latter case to 
direct at the hearing of the motion tl at the mutter 
be dealt with bv an action In the case of motion, 
a notice of motion has to be sent to the respond 
ent stating the grounds of tho application sup- 
ported by an affidavit giving the evidence relied 
upon The rule was discharged on the merits 
with liberty to tbo Official Assignee to proceed 
by motion on proper materials or by action if he 
ao desired If the Official Assignee brings an 
unsuccessful motion, howover careful he mar 
have been the order that tho Court would make 
generally would be that he is to pay the respond 
ent a coat* and he will have the right of Indem 
mtv given him bv the previous order of the Court 
Or ho may obtain an indemnity from the creditor 
or other person in whose interest tho motion is 
brought before ho starts proceeding The order 
for costs should not he directed to fe limited to 
tho assets in tho hands of the Cfleial Assigns- 
when the respondent is not m anv wav in deftulf 
for which ho may be partially mulcted in costs 
Re Soresh Ciiaydra Gootbi (1018) 

23 C W. N. 431 
Framinaticn by credi- 
tor of a mortgagee under < 36 — Costs of mortgagee 
appearing by counsel, if recoverable from creditor 
A mortgagee of an insolvent (applicant) wa» 
examined under a 3G of the presidency Towns 
Insolvency Act, 1909, at the instance of a creditor 
(tha respondents) who "hallcngcd tho validity 
of the mortgage At the examination counsel 
and attorney appeared foT the mortgagee Subse- 
quently the respondents did not fake any step 
to have the mortgage declared void Tl erei pm 
the applicant made the prevent application srklng 
for costs of attending by solicitor and toirrrt 
upon his own mmnmatif n against the rrrfr rd 
ent* Held, that tho applicant was not entitled 
to tho order asked for In re I Vadd'l, 6 Ch 1> 
32S(171T) andlnr Appleton French and Soaf'en, 
Ltd (1305) I C* 743 tefvrted to Inyke V< m*P 
or Avene Pbokash Cncwts 24 C Vf. N. 6?3 
— - m Ecote cl order— A* order 

under the ercliotv chon Id rot be made in eircumetaree’ 
juetifying the tnitituhcn of a regular evil One 
P obtained a decree against J, and Co for 
the recovery of the value of certain shares w] ich 
according to him had been made over t oJ and 
Co. in pursuance of an agreement cf sale. The 
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PRESIDENCY TOWNS INSOLVENCY ACT (HI 
OF 1809) — cokU ' 

- ' s 33 — Conti 

not neceeiary The plaintiff was adjudicated 
insolvent on the 2Cth of September 1911 when 
an order was made vesting lii3 estato m the Official 
Assignee The plaintiff having subsequently 
applied for his discharge an order was made on 
the 2nd ol October 1912 m the following terms — 
** It is ordered that the insolvent’s discharge 
be with protoc'ion suspended for one year and 
that ho be discharged as from the 2nd day of 
October 1913 ” la 1916 and 1917 the plaintiff 
acquired property in tbo nature of a business. 
No final order of discharge having been made, 
the Official Assignee on the 22nd of January 
1918 took possession of the plaintiff's stock in 
trade and then restored possession to the plaintiff 
on condition ol bis making payments for the 
beneGt of his scheduled creditors On the 7th 
of March 1918, the Official Assignee threatened 
to re take possession and orv the fo 1 lowing day 
the plaintiff filed the amt (1) to recover the sums 
paid to the Official Assignee together with damages 
for the trespass already committed and {2) to 
restratn the Official Assignee by an injunction 
from committing the threatened titspa's The 
defenlant contended, infer aha, that the suit was 
not maintainable as the plaintiff bad not given 
notice as required by s 80 of the Civil Procedure 
Code and further, that until a final order of dia 
charge was made at tho expiration of the period 
mentioned in the order suspending discharge 
the jiropertv acquired by the plaintiff became 
divisible amongst the plaintiff"# creditors under 
*• 52 (2) (a) of tho Presidency Towns Insolvency 
Act In support of the latter contention the 
defenlant relied upon the practieo of the High 
Court to require tho Insolvent whose discharge 
has been suspended to appear and obtain tbo 
finel and absolute discharge after the expiry of 
the period of suspension. At tho trial, the plain 
tiff abandoned his claim on the first cause of action 
and elected to proceed only on the injunction in 
respect of tbo second cause of action • — Held, 
(1) that the auit waa maintainable In respect of 
the injunction to restrain the threatened and 
Imminent injury to tbo plaintifTi property in 
epite of the fact that no notice was given under 
a. SO of tho Civil Procedure Code, (2) that tho 
order of 2nd October 1912 though suspending 
discharge for one year expTcssly provided that 
tbo plaintiff "be discharged as freru tho 2nd 
dlv of October 1913," and that the said order 
having operated as a discharge under the Act 
from the in 1 of October 1013 the Official Assignee 
could not proceed against the property ol the 
plaintiff acquired by him after that date, (3) 
that the practice of tho High Court to require 
tho insolvent whose discharge hai been suspended 
to appear an 1 obti a tho final and absolute tin 
cha'go alter the expin of the period of suspensi n 
being m contravention of the L>w was unlawful 
and ought not to be given effect to SogiuM 
Chun ,M r. The Ofetal Aunjnee Jioml-ay (191!) 
37 Corn !tJ, fol owed though doubted, fa re 
D"re (fvjf) 97 Ck. t> 6ST. referred to Per 
Crow i— The weeds of s. 3<i (b) of the Presi- 
dency Towra Insolvency let (III of l^CO) imply 
that the discluiree Is glinted though itv oj<- ration 
is suspend'd. It Is net the making of the order 
that in suspended bat the operation ol the coder 
-made The Act wakes no further proreed-nga 


PRESIDENCY TOWNS INSOLVENCY ACT (III 
OF 1909 }— could 
—• ■ — s 38 — eoncld 

necessary after an order of suspension under s 33 
has beeu pa«ed Mve-ahally Smxitr r B 2E 
La vc (1919) I. L. R. 44 Bom 655 

I 39— 

See s 6 1. L. R. 49 Bom 461 

’ f 43 — • 

See Insolvency I. L. R 44 Calc. 374 

s. 51— 

Nee 5 17 I. L. R. 42 Mai 121 

52, 62. 64— 

Nee Sale or Goons 

I. L. R 40 Calc. 523 

S3. 53 (I), 103. 109- 

See I\«t>LYxvcY I. L R 41 Cal C. 1016 

t 55— 

Nee > 30 . 22 a W. N. 335 

— . .. — ... ■ Pronnciaf InnActrey 

Act (III of 1907), t ZG — il origin c tnlhin two 
yean of iiro'ie’cy of mortgagor — Good faith and 
co’ieidfra'wn for mortgage— Onu of proof on mort- 
gagee — Ilortgagee admitted to proof by Official 
Aengnte— indication by Official At fig nee to ex- 
punge proof of mortgage,— O nut of proof Lndcr 
a 53 of the Prcmdcuo Towns Insolvency Act, 
as under t 36 of tho Provincial Insolvency Act, 
a mortgagee setting up a mortgage executed within 
two year* of the insolvency of tho mortgagor, 
baa the onus cast on him to ahow that the trana 
action was one executed m good faith and for 
consideration The fact that the Official Assignee 
la moving to expun£° a proof which he has ad- 
mitted under a 26 ot the former Act does not 
shift the burden of proof from tho mortgagee 
to the Official Assignee The Of exit Ifignte r 
A fi rap* ran”* mat (19 J 3) 90 / < , 901 folioaed 
An adnimion of proof by tho Official Assignee 
is in no sense an adjudication and It ii open to 
him at well «a to other creditor* to have an ad- 
judication by tho Court on notice, and in such 
adjudication the matter has to be decided with 
reference to the Ordinary legal presumption j which 
arise OmcUL A**iosee or Mannas t Sasc 
da* da Mcdiuab (1920) L L. R. 43 Mai 739 

IX. 55, b&—Tra**fer of property fa/ 

debtor to a creditor — fraud, lent preference — •" iFttt 
a neve of fill"? f reference,' mtaneg of— Eighth 
IUtnl-ruetey id, 1SS3. t 4S—Con*trictian adopted 
is Lnglith cose*, oj fh enbihfy of, to the Indian 
Art. A trader. Wing in very cmWrasecl tii 
cuiratancea and unal lo to meet LI» obligations as 
they fell due, sold to one of hjs crt.litor«, for 
• hat was fain 1 to be » fair price, a large quantile 
of diamond* pledged by him with certain oth*r 
crobtora an! therehj paid off the debts due to 
the utter and the ror-haiing creditor, tho 
balance * as paul to the det toe who lej t his 
losmnis going by paving off o'! cf prrwum: emll 
tors with that amount Tie d-btor was adjudged 
an iDAoIvmt on a [* tilion prow-t'd within three 
months of this transaction On an app'uation 
b\ tie Official A**gnee fievi before * Jud-e of 
tW High Court tr. Inoclven-y to d«cUr* t* « trans- 
fer void nndrv w. 53 and 66 of tho rrr«ld— i-y 
Towns Icso’seney Aitt VtU, that the trsas 
actual wav cot vo-J «a a fraudulent preference 
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.PRESIDENCY TOWNS INSOLVENCY ACT (III 

OF ISO 9> — fo«» 1 

ss 103, J04— cokcM 

See 8 38 . . 21 C. W K 425 

See IssoLvrsT I LB 47 Calc. 234 
— — — — ' — Offence underlie I used. 
terry Act — Trial of offence — So! ice of charge and 
He chargee framed whether mml agree — !■ *4 it pref 
erence where the creditor w not admit let at inch 

— Undue preference whether mail be made fra ida. 
ltntly — CnminU proceeding! when to be taken A 
charge framed order s 103 of the Presidency 
Towns Insolvency Act, 1000 must bo in pursit 
ancs of the notice required (o be issued under 
e 101 When the Insolvent was charged with 
hiving withheld the production of tbs cash book 
or books for e certain period and the notice made 
no reference to the books Ilel l — That tho charge 
was not framed in pursuance of the notice and 
coal 1 not be maintained To establish a charge 
that book* are being purposely withheld, it must 
ba shown that they exist and have not been dcs 
troyed The Insolvent was also charged that on 
or about January or February 1912 the Insolvent 
for the purpose of giving undue preference to 
one of his alleged oreditof to writ A, made away 
with a stook of Shellac Held — Tho charge won 

bod inasmuch as It woe not alleged that the making 
Awar was done fraudulently as was required by 
s 103 (6) of the Insolvency Act UtU alio— 
That tho charge was bad os the creditor was not 
Admitted as such by the Official Aosiguoe l‘er 
Jtxtlvs, C J —Though no universal rule can 
be laid down, it Is ordinarily undesirable to 
Institute criminal proceedings until determination 
v>f civil proceedings in which the same issue* are 
involved It is too well known to need elibora 
tion that criminal proceedings lond themselves to 
tho unscrupulous application ol Improper prra«ire 
with A view to influencing tho courso of the oivll 
proceedings , and beyond that there Is the mis- 
chief of criminal proceedings being instituted with 
an imperfect appreciation of tho facta where Vow 
have not been ascertained in the more searching 
investigation et * Civil Court J M Lucas v 
Oman Assrovae or Bzvait 

24 C. W. N. 418 
— — . — - — — Offence under the In- 

solvency Act — Trial of offence— Notice of charge 
and chargee framed if toast agree Ste Head cote 
under Insolrmoy In the Civil Index J M 
Lolas v OrrtclAt. Assiaser of Besosl. Josern 
Fruit* c Orncufc Assiiscb or iJtcrrra 

24 C W. V 423 

— (. 103— 

See Lttrtas or CowictstRATtot 

15 C. W. K. 350 

— ~ — t 113 — 1 mount* of Off Ml 1«si/*ce 

from elamp rf«./y, whether argdienbU la but aftov*ev 
-.\«inlnl’ai (iillw whether b-mlm — J.ooaj 
lowed o» o t witlanl d'tont of good* — t nlry in 
** vn* stioj-sS — Lasker * La*. -o* •£ovb* ft* ssssval 
Jrbifi of ocean* i — Indian < attract I t (IX of 
KJf) • 17 1 An aUoroer repte-wnUnj tie t*Pt 
cLI Assignee i» entitled to the Ms* imnleg>-a a* 
to «*»uip dole •* the latter has unlee * M3 ot 
the 1 re» leney liwjw Iiwolvtsiey Att Con re. 
queutlv, the iltwwt ne*.i i ot pay tramp duty 
lor a enpv it the order |us«l 1 v * J nlji* of Its 
lli k h twirl in the <a*vti*e tf lt» ms. fvenev juris 
did k el 1» 1" JvrfccUv general IcowWge, And It 


PRESIDENCY TOWNS INSOLVENCY ACT (III 
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5 115 — cancld 

has been recognised in judicial decisions that 
Nattukkottai ChoUis are the Indian bankers of 
this part of the country I tlUtyappa Ckctltar v 
UniM main Aeh» (1918) St)), 6S? and Anna 
mail Cl till v innamalai Chelti (1919) 10 L IF, 
67, referred to Tho garnishee, a Jvattnkkottal 
Chetti hod, in addition to moucj lending business, 
customers who deposited moaej with hiro, kept 
pass books and went with them and drew money, 
and bo paid interest on the deposits and bought 
and sola handies and lent money on securities. 
Held, the garni slim was a banker It appeared that 
diamonds wore dejiosiied bv a customer with the 
garnishee from time to time And advances made 
thereon and the diamond* were redeemed from 
tirre to time but also that Ioahs wore made 1 y 
him without deposit of diamonds and entered m 
tho aanie account Held, cm the insolvency of 
the customer that under s 171 Indian Contract 
Aet the garnishta eaVfttad as a banker to 
retain the deposits as security for his general 
balance of account with tho insolvent, and that 
no contract to the contrary hod been proved m 
the case Official Asai ohk* or Madras c 
Ramaswamt Cum* (1920) 

X L. It 43 Msd. 747 


See s 0 I. L. R 37 Bom. 484 

*. 126— 

See Issoittvct Jf L. R 33 Calc 542 
I U R 40 Calc 78 

Sch n— 

See a 21 20C. W. N 993 

See Ibsolvevct L L. R. 47 Calc. 721 


PRESIDING OFFICER. 

— — - Absence of— 

Ste vt Exicctiov or Dam re 
„ ILB 59 Calc. 28 

PRESS 


keeping a. whether a “licensed 

culling or common law right”— 

5m Fats* Act (I or 1910), • 3 l|), 
raovrso LLB.59 Kad. 1164 

memten of Ihe — 

Set Unn. I. U E 41 Calc 1023 


PRESS ACT (X OF 1910). 

Art 1 stvrtva FuKsve* asd Nninms 
ter (LAY or 1S67) 

• — ■ - *. 3 —Printing Pren — Order la null* 
depo’it — failure to mil dtpoiil — /u37 ty — /Vo 
;«!»! to If node Kilim na*>rmt L l>m« The 
_r.UvrmDirnt of Ilo »Ur, on the IJth biptembsr 
Vhl i , La the ayyAveoat % vaW tailing nyotL 
lun tinier * 3, sub-* (t) ot the Indian 1 iei 
Ae* 19 10 to d* petit with t!« lh*tov.t Mij li- 
tre** i f Kalra t-wunty to the amount of It* 3 f*») 
It bm fnel on the applu-«nt on the aftereora 
of the ?1th Sipt-trbrr t»n lU 3 Fh i fen, which 
was a MwU) the apjVart seat off tv pout 
letter* to J’ia rirt’Ifftcj the t ottmer and to 
the fn*!ra*t Mj; Prate of Kara *fa(inc lUt h* 
tad cl ** I down tbs pnvA. 0 a the 2 u 1 O tohcr 
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WGI3T 01 CVsEs 
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TRESS ACT (I OF lttO>-ci»*f 

- *3 e ml 

tie apfl cent mil tl e | tn> and bad hit tlsclat* 
t on in reaped c! ILe j rrsa cancelled tl>e nest 
<i y On ti 0 6ih October proceed ngs vers token 
a/a nat tl e a | pllcsst, under a ”3 (/> of the Set, 
for keeping It e pres* a it hoot leak in » the deposit 
lie »ts convicted of tl e off* c* The apllicant 
having apt 1 «l to the IT gb Lrairt lltU tl at no 
lmlt of « me baaing Ken glsen to tha ajpleant 
llenoa-t ordered the 
— ■— M Art 1^10 
t tha dcpoe t 


PRESS ACT (I OF J510)-rr» 

• ■ — — ■ 3 rontfJ 

_ "“vy; 

found in 1i a nl o pit visa at that wHtli waViet 
make an order dlspent ni 


dispensing u 


oi at mnt In inel 1 




ntceanl* 3 of the Ind i . 
touat be cnntlnird at mran ng 
ordered aha* Id bo oiada within i 
lltld also, that tl e Interval which flafeil between 
the afternoon of iho *Sth fffteinler and the 3rd 
October tould not be mkoned aa an unreasonable 
t me ijarxaoa c itbriaxt itxycn (talk) 

L L. R. 37 Bom. (S3 

— On] ml order of ilajutnle Jitjrnnrf vtlA 
tern y— Iknand of imrtly ly il"J dnlt l*m 
after legal ly of — f’cerrenr"! of Irdm tef (f / 5 
Cm 1) my 81 h IOC a*i UT— * rinaonl Pro- 
cedure t oil {Act i of 113S\ a ill — II j* Ctr.fi 
jwinr of to uni iml of eerlionri «»<f r to to ml 
J/ayiWrutc a order — Hayittrole demand >j geetnly 
rot a CMtt tat rrerulne offrer— tl nl of err 
Ivor art ickce roe le u«*nb~- Judicial tfl * what 

ie— Indian 1 run Ut (I of 1310) • ?- u*«lKr 

a tor to •<«« of vnt of cut cron — Pronto 
cljret of— keeping a fnu elf ter a hrtnttJ 
calling 1 or Comma* tnr njU Fir Allies ttimu 
Off) C J and Stsiuorni Arra* J (WUxo 
J not d aacnllng) Tl a Cllef l residency Mejia 
trato Being onler a. 3 (/) of the Indian I'rro* 
Act la not a Court lint it only aa raecotWe 
off cor rntraa^d w U the perfarioanro of rertalo 
admin atrativo dul re, whom drtaLU are Wt en 
t rely to hi. dieerct on I cnee an order I J hfm 
inj unng eccunty Irani Ibe keeper o! a I rear 
ever if m Herat of bin rowrra it not capable of 
being reriaed be the II gl Court r ther by meant 
of a writ of certiorari Issued ur ier aa 100 and 107 
of the Government of India Act (3 and 8 Geo 
V ) eap Gl or bv the eserclae of rrvuinnal powrr* 
aa provided bv a. 433 Criminal lVocodure Code 
(Act \ of ISOS). P rujomi drii s o 

lyyor / L It 27 Hod !S9 Plotter Samp r 
Mtyoilol I L H "3 111 J 13 Hl-atel r S-bra 
moe y a I L. B 11 Ha i SO and T min 

FUa* V Tbtaga Toys Cbetl 1 L II SS Ha.1 SSI 
applod. Ier AluVB Rinm f ff] C J and 
Szsitaom Artaa J Ikhcthrr an act it Judicial 
or not dependa on tl e natuto of the power* con 
furred by tha legialature the character of the 
act aonght to be qnaahed a«l the nature and 
eltent of Ihe d ecret on vnlol * th tfo anti onty 
and other attn lar cor aiderat oi a Per (Vwx — 
Every keeper of a pr ntieg rreaa who n akea • 
dcclarat on nder a 4 of tbe I ret* and Iteg ttrn 
hon of Book# Act (XXV of l«a~) after tbe com 
menccmcnt of the Ind an I ‘row Act (I of 1910) 
m aimuUancctialy JiabU to depoait mch aernntv 
aa the Magistrate demands ond re 3 (J) of the 
Indian krw* Act e»cn tho*gh Iho jrcse and the 
newspapeta pull ,bc I there n were Jn ex atence 
t efore the paaang of tie ITesa Act Hut the 
Magialrate may under the pror to W a. 3 (1) 
toake an order diapma ng with a security Per 
Abocts IUm» OJfo C J and S is aotnt Am* 
j j*™* j eo»Iro)—If OI ce a Mag strut* dia 
' rt thcicaltcr cancel 


Ilf) A pruilao apjwi ded t< 

tlon of tf * ■ -c« « It does rot a ! I to or enlarge 
the kojw of the ace kin li »«f hrrly t awe r 
Mitropol as 1 ft i»iuss * A truly (107) t t 
617 rcfcirrsl to per JiTUto J. — 'Hie enUtanee 
ami i ot Ihe form must b* looked at and that 
which it ut form a j ti »!#o may in au balance he 
a fr*ah enactment ad 1 ng to and not merely 
i) af fy i g that whl h goea Kfore i an I th a pro* 
vrao It really such a one Pit A a urn Pant* 
Off) t J anlSlsr taint Arran J Tbo Supreme 
CXiT.tt ot Madras ha .1 tl « right la ittue wriuof 
Cfdcmn aa (be Kings Iicncb in England and 
that rig! t has been preaervml to the High Court 
hy the Clarter* of ISfll an f l An the letter* 
1 atent of 1SG3 an J the Ciortromenl of India 
Act of 10)3 an I no Act of any b gialelure’ h»» 
taken away Ibla right. i«M» lol Pott * 
Tic Corporation for the Tarn of Coke tin / 


* 3. »nb-« (/) and * 4 nbu. (!) 

Expl S n. IT and 82 Vnirr e/ Hag toils rue* 
till nj per* out order dupr ‘1 n) onlh tec only if 
fed not or admiitrlml t eerier — I over to rm*t tr) 
Ctrl ornn — Povrr tcbrllrr tulcc* oieuy — II g\ Court) 
as J*<M povet le ss»«a irntr of cert erar* wkrn 
trtre mile— Order of Mr tort ty /xml Gotten 
mtrt—PhUieol on w -itA *»(<•! to exult haired tk 
— /a/*»t Aouj erl U eke. 1 — .If uefs «poa erkoel of 
op non ard floss dirt ry*irlrd~OvTertmt*t of 
Ido let 19 IS •• 659 IOC arj 107~£ SS 
Prru t cl If sirs t res — AbifoCc m/erprflal on of 
Pro us Under a 3 nl. a (f)o(the Freaa 
Act of 1010 the Ma lalrale baa M»n 10 cancel 
a preT nua order diapeoa ng with aecnrity the 
oceceaary ronti»)arne« of which will la that 
aeearily wifi bare to be depot led accord ng to 
the wmmint thereupon final hy him wilb a the 
1 n Hi praenhed aa w<ml 1 be done in normal 
eourao on the Erst making of a declaration There 
ia no magic In the words of the pros no and the 
rlalo meaning jnnat la given to the norda of 
the Leg [ala tare Tbe act on of the Magistrate in 
increaaing or d min abl g wlthdraeing or impos- 
ing the dep oa t of security under the I rcaa Act 
is » is re matter of admlnlatra jt» tl scretion not 
a ind ms! onler t>]en to elimination bv » Court 
of law of m penor Jur ad t on In th© only caae 
in which hsUtt retort Via tease®* Vho cAjcok 
of record og them ia for Ihe Morn nl on of Ins 
a prr,ar s In the Go cramrnt Where a Ma„ta 
lute canoe Hoi ha pre loot order dls|en»mg » th 
tho depoait of accur ty w thout glrtna tbo ov.net 
of the jti t ng press an oppor n tv to be heart I 
Held that though it n pnt bare been a w ter 
exerc aa of the Mag slrnte • discrct on to have 
given ths owner each an opportunity t w&» not 
1 be a col demnat on in vf toh c«so justice requires 
.ondemsed el wild bo first 




pauses with a aecnrity in c 


l of the Magistrate atm „ 

■wal o! a pr rlleg* wl Ich need neve 
inted and the order would be irrr 
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PRESS ACT (I OF 1810)~«m *1 

- *.3 sub-*. (I) and t . 4, tut-i. (I), 

Exjl 8, ss. 17 *.ad 22— «"cM 
Term bio cither upon proem of ttriwan or by 
way of revision, MMmmg that tho ordet was 
open to such examination JJtlJ, further, that if 
It were a judicial order, it would bo open to ex* 
animation by way of a revision to that there 
being a more suitable remedy arailablo a writ of 
Ctrhoran would bo excluded and that if It were 
Ao order of that quasi judicial kind to which 
certiorari has sometimes been applied in I ogland 
or in India, the Press Act may qmte reasonably 
have intended to take It away AwMB Hes*sr 
r Tub Aovoevre CIexerau or Mantua (1910) 
I, t R. 43 Mad. 146 
23 0 . W. N- 880 

a. 3 <1). 4 «), 17. 19. 20 and 22— 

Demand of fee ur tty by Magistrate under prorwo to 
I 3 (I), legality of — Order In Ootcrnmtnl wader 
e 4 (I) forfeiting stevnty aid copies of newspaper, 
legality of—Juristhclion of High Court under $ 17, 
txiertl of — " II ords . . . irAicA art Uhe'y or 
may hare a tendency, directly or tt directly whether 
by interference , suggestion, aliuno*. metaphor, lm- 
plication, or otherwise" in t. 4 (/), meaning of — 
* Hatred , or " contempt" and “ Coi ernment enlab- 
llehed by law tn British India,” in. $ 4 (1), meaning 
of— Intention of t enter whether essential under s 4 
(fl — Onus under » * (I), whether on applicant— 
u In aid of the proof of the nature of or tendency 
of the words " in s 20. effect of— Be 4 and 22 
whether ultra iires of the Imperial Legislat ire of 
India as contraremny s 13 of 3 <b 4 IS ill, IV, 
cop 85 or » 22 t f 24 & 25 Fret . top Cf , or a 65 
of the Government of India Act 5 <fc 6 Geo f , cap 
6/. The petitioner in this caso who was tho 
keeper of a printing press and publisher of a nowa 
paper therein made his application to tho High 
Court under a. 17 of the Indian Press Act (f of 
191(ij for cancellation of (a) sn order of the Chief 
Presidency Magistrate of Madras, demanding from 
her under s 3 (7) ol tho Act security lor two 
thousand rupees m supcnie*sion of a previous 
order made by him dispensing with security and 
(i) an order of the GOTemor in Council, Madras, 
dee la ring under s 4 (1) the soeunty of tho two 
thousand rupees so deposited and all copies ot the 
newspapers wherever found, to bo forfeited to His 
Majesty In dismissing tho application on tbs 
ground that some of tho specified articlo* (herein 
after called extracts) of tho newspapers were of 
the objectionable nature deecnhed in s 4 (ft of 
tbo Tress Act, their Lordships of the Special 
Bench, held, »s follows : — In an application, made 
under s 17 of the Indian Press Act, the only 
question which the Spociol Bench of the High Court 
con determine is whether the extracts complained 
of did not contain any words of the nature de 
scribed in s 4 (7) and the Court has no jurisdiction 
to determine any other question, such as, (rt) 
wl ether the particular order of tho Magistrate 
demanding eecurlti was beyond his powers or 
(6) whether s 4 or 22 of tbo Frets Act is «I Ira 
vires of the powers of the I to penal Legislature 
of India as contravening any Act of Parliament, 
or (c) whether the order of forfeiture was legally 
made. In re Alahomed Al<, I I, It 41 Cole 466, 
referred to Advocating, “Homo Rule” for 
India Is not pee re objectionable But such ad* 
vocacy must not offend against existing laws 
•‘Hatred” and “contempt' towards “the Gov- 
ernment” occurring mi i may be created by 


PRESS ACT (I OF lBW>-oonid 

~ con " t > /— M 3{1) * 4 W* 17 * l9 « 20 22— 

articles imputing to tho Go> ernment base, dis. 
honourable corrupt or malicious motives in the 
discharge of its duties,’’ or by articles unjustly 
“ accusing the Government of hostility or indiffer- 
ence Vo tho welfare of the people” Though tho 
operative or enacting portion of s 4 (7) (e) docs 
not mnko tho intention or motive of the writer of 
tho articles com plain ml of material m considering 
whether tho words are not of tho nature desenboa 
In s 4 (7) Explanation 2 thereto requires that tho 
writer must inter d to excite hatred, contempt or 
disaffection if his writings sro to bo brought within 
cl (c), the intention being dolucible mainly from 
tho words used The words “ the Government 
established by law ot India, * occurring in a 4 
•re not to ho construed as indicating only the 
supremacy of the British Grown, over India nod 
the British connection with it, os opposed to 
independence Mrs Bje<unt t Ehpzkor (1010 
t L. R. 39 Mad. 1085) 

See I OHXEITl RL 

I. L. R. 42 Calc. 730 

— — — Interpretation of Statute 

— “ Government established by law in British Indio" 
meaning o/ — S 4 o/ Act Ao 1 of J910 net ultra 
vires of the Indian Legislature Held that a 4 
of the Indian Frc»a Act, 1010, is not ultra tires 
o! the Inti ten Legislature, lfesant v Advocate 
General of Madras, I L R S3 Had 146, referred 
to In cl (l) (e) of that section, tbs expression 
‘ Government established by law in British India ’ 
means the established authority which governs 
tho country and administers its public affairs 
and includes the represents tires to whom (be 
task of government is entrusted The word 
Government in ss 2 and 4, of the Act is equivalent 
to Government established by law in British 
India Beaani v King Emperor, I L R 39 Had 
10SS, referred to In an application under r 17 
of the Indian Tress Act, 1910, against an order 
under s 4 forfeiting the applicant’s security, 
tho Court, on a consideration of the articles opon 
which the order complained of was based, found 
that they were auch as would convey to nn 
ordmaiy person that the rules of thfs country 
*'in addition to incompetence, cowardice and 
heartlcssness, were guilty of the slaughter of 
innocent people in. order to tertorue them into 
subjection, nnd to crush ont all kinds of political 
movements and national aspirations, and further 
that they were perfidious enough to pervert and 
misapply tho Defence of India Act with the like 
object and to invent the ‘ Row [alt Act ’ for a 
similar purpose ’ The Court accordingly held 
that the order for forfeiture of the applicant’s 
security was completely justlfiid In the matter 
of the petition of SoiniAR Dsn 

L L E 42 All, 233 

t. 4, (7), Cl (e), Expl. n. S3 17. 21. 

23— Ground for setting aside forfeiture of security 
defect in notice, if — Seditious intent, proof of, if 
•necessary to justify forfeiture under s 4 (7) («)— 
Intention how jar mot! rial — ‘‘ IntsnPon ” and 
“ tendency ” distinguished — Truth of facts alleged, 
if justification — What evidence admissible under 
s 20— Extrinsic evidence of intension, if admit 
sible when meaning of writing plain — Evidence Act 
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ras33 act <i of i9io>— «>»«/ 

l 4 (I), cL (•), ExjL II, M 17 2L 


23- 




,1 / /! 2} s t 4 03 an! li— Eg ct on pruha’lt 
rati rr i/ m-ry 6« camultrci — Ordtr of /orfoltrc 
kit far csiefiirire — Clam of proof on an op pitta 
In a 4 £' r , i — ftoreraiweol trluhlirllld by lata 
IV f li sh Infix wanin') «f — C !.;<?. ttiereirrs 
,>/ (A< Imhh Sirctcet recruited m Ftjland 1 1 a 
Far CobiaM — Opon an sppl cation under * 17 
»f the Indian Trees Kit I of 1910 to ret as le sn 
ird r of forfeiture of security deposited by a 
newspaper the Court has to see ah ether thesrti ]e 






is ol s 


» A-t. Defect iq the 

nnler a 4 subs (1) l» no ground lor »Uttt! 
.xi de the order of forfeiture It is onh Expin. 11 
> «. 4 which see rd n-* to the dccriioi of tie 
f U 1 Clsl Committee in 4a*ie BtMot t Tf>r Adto 
ol General of Pit Gorrnxmml of 1 tadrai SS T 
I P 600 i r fit II % etff imports considers 
on of the writers intention The explanation 
docs not eorcr ell the cases loroprehended in 
1. (e) Tlio explanation docs not sj pK where 
the words used have a tendency to bring Into 
hatred or contempt or excite liMflectinn tnwsr Is 
the Oorernmeot eatahl «Bcd bx law In British 
Julia cr whore the word* used tend to bring into 
hatred or contempt a clew or section of H s 
Majesty* subjects in British India to the 
oH ers of tho Government rocnnled in hnglsnd 
itr tt oODSorri J (FLXTcnKB, J agreeing)— 
The question of lateutiotl is only material if the 
Court has to deal with coinmenta on tl e measures 
(meaning thereby leglilatlre measures) or action 
of the (loreroment cr the administration of jw 
tico These comments again are not protected 
if they in fact excite cr attempt to excite I stred 
contempt or H saffect on, but are protected if 
tb» <1 "appro* nj comments on the measures of 
t.overnmrnt are mode with a slew to obtain 
their alteration by lawlul means or >! they ara 
ins !e on the aet ons of Oorernment or adraims 
tration of joJUce and il In both oases there Is 
no attempt to exiito hatred. contempt or d;s 
aScctlon Ptr Mooaxajxg J — Comments of the 
bsrseter mentioned in Expln II to • 4 of the 
Aet msy be perm asiblc eren though they are 
I fcely or rosy hare a ten lener to produce the 
correspond ng result mentioned in cl (e> but they 

hatred, contempt or disaffection *The term 
measures lu the explanation was Meedret to 
apply to legislative measures Ptr If nopaorrr 
/ (FtercHx* J v T rel n 8)— An offence nnler 
lh» Press Ket U not sedition af such but 11 a print 
ln>. or j illlsMng of miller of the nature an I 
tai lency mcnliriic 1 in a 4 whi h altrseta to Itself 
the penalty ol forfeiture Pir MooitUXT J — 
Itbelher the olendmg artble } Jst Hess eons lc! ion 
n 'er a I24A of the Penal Coda ts no test if the 
*»1 d tv of an order of forfe lure order • 4 of the 
Press Act An article may well bo ben nd the 
bo mis ol tl » I toil Code and jet ho drawn into 
th* aet < f tl e 1 ud sn Pr«*« Act } ,r C nux •— 
fh* troth ot the facts alleged la the article Is no 
ground f r taking the «« oat of the rperst on 
vl a 4 ol the 1 rear tet end erbienc* Is not ad 
to (wore their truth. Doth tin- Crown 
end the »e uerd may un ler s SO r f tl « Preu 
gsta^la ^atMene* other copies of tl* news 

nature and tendency 


TRESS ACT (I OF 1910)— rercW 
( 4 (I), cl (el, Esjl n, sj 17, 21. 

23— coscld 

of the ml ter contained in tho offend ng artLIo 
Ptr WoonsorrE, J (Flitches, J , agreeing) — 
8 SO applies where if the offen ling article stood 
alone there might be doubt or ambiguity a> to 
th* character nature or tendency ol the words 
used and not where the meaning of the article 
■a apparent on its face. Othrr articles which 
appeared in the newspaper cannot be put in to 
prove its policy In tic nntttr of Hit Aligns 
Bxxxa Pamirs Press, Ld (1919) 

23 C W. 17 1037 

•*. 4, 12, 17. 19 22— 

fee FoMEntm* L L. B. 41 Calc. 466 
X. L. B. 47 Calc. 190 

m 4(1), 17 and 13— Forjmur. c J 

sif pamphltl — affiliation to rel unde foe* 
grow It for A notlfcation under a 4 (2) 


c publish* 

la aid cf tb* j 


| 3 d . . . .. - 

of the rre*s Act 1910. forfeiting the 
deposited under a 3 (/) ean onls he challenged 
by means of an aj plication nnler a 17 and in 
order to succeed the appl ant must si oxr lhat 
the newspaper booh or other document in respect 
ot which acti m u> taken is net ol the nature des- 
cribed in s 4 Pir Miser, J — Tho lligb 
Court ha» to look to tho reasonable possible 
effect* which the word* complained of may 
produce VTiere there is a particular enactment 
and a general enactment in tf e aaroe Statute 
and the biter taken in its most comprchcrunre 
sense, would overrule the former the particular 
enactment roust be operative. Pcboscttcm 
\ iitix \awni r Cirtxr Bjcrbtabt *o 
aorra-mrsT or Bins* iXD Obl""i 

: £.4 Pal L. J 174 

as. 17. 19. 20 and 22- 

f'«! 3 L L. R 39 Mad. 1035 

PRESUMPTION 

Set AcqnxjotxcE 

L L. R. 37 AU 412 
S • Aoveaxt roxirv-im 

I. L R 33 AIL 229 
Tre Aojl* TlSiRCr Act (II Or 1901) 
f m 1M, 201 L L. E 34 AIL £50 

a- 201 L U B. 83 AIL 799 

(\T1I or 
Calc. 651 

St, CTsrnw I. Za R. 33 AIL 257 
a e litres mere L X- R, 45 Calc. 823 
Fit Errorxcx Air (I or IS"*)— a. !0d 
«ce lorrsm-»i L L H ti Cide. 190 
S s Ilixnr Law— \oomn' 

I. L. B. 37 Mai 829 
LLK.C Bom. 277 
S e Ilrivr Law— .loixt J-smilv 

L L. It. S3 AIL 977 
LLR 31 Bom. 2'5 
Ott llixor IjW — M aamaox. 

L L. R. 33 C»5o. 7W 
Are llptr law— Paarrnow 

t L. IL 38 Bom. 378 
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PRESUMPTION- eontJ 


PRESUMPTION— twifrf 


Set Landlord ami Tenant (line \ 
1. L. B. 33 AH 757 
1. Pat L. 3 . 601 


Sea Madras Peculation, XXV or 1802, 
a4 . . I. L. R. 33 Mad. 620 


Set Mahouedan Law — Power 

I L. R. 33 All. 291 


See Mahomedax Law— LEO irnucr. 

I. L. B. 48 Calc. 856 
See Mahomedax Law— Mark iage 

I. L. R. 32 AIL 345 

See Malabar Law 

I. L. R. 39 Mad. 317 
See Mortgage (Priority) 

I U R. 34 AIL 102 
See Fexa U Cod* (Act XLV or I860)— 
ss 82 atd 81 I. L. R. 37 All. 187 
8 76 . . I L. B. 32 AIL 451 

Set Possession .1 L. E. 37 All. 203 
See Public Gambling Act (III or 1807), 
as 3, 4 L L. P.. 35 All 1 

See Registration Act (III or 1877), 
a 32 . L L. R. 34 AIL 253.331 

#ee Second Aeeeal 

I. L. R. 38 All. 122 
See Standard or Pitoor 

L L. R. 40 Calc. 898 
See Transfer or Property Act (IV or 
1882). a. 101 L L. R. 34 AIL 868 
See Will . I. L. R. 47 Calc. 1043 
L L. R 45 Bom. 90S 
— — - — —As to ancient document applied to 
copy— 

Sea Evidence Act. tS72, « 05 

I L R 41 AIL 592 

ancient and uninterrupted user — 

See Easements Act (\ or 1882). Ss 2 
(c) and 17 (e) L L, R. 42 Bom 288 

Difference between— Vatan and 

Xnam and Saranjam grants — 

See Bombay Hereditary Ornctns Act 
(Boa Act or 1814) g 15 

I. L. R. 44 Bom. 237 


Record-oI-Righla — entries In — 

St". Bo 'Rvj Land Revenue. Code, \%1ft, 
s. 13o 1. L. R 44 Bom 214 


nature o! — 

See Evidexce Act (I or 1872) ss 107, 
108 . . I L E. 37 Mad. 440 

ol commission ol offence. 

See Grtnn, illegal possession or.* 

I. L. R. 37 Calc 24 

— — ol detail — 

See Evidence Act, 1872, • 108 

See Practice . I. L- R- 40 Bom. 220 

ol annual tenancy — 

See Bombay Lard P. even we Code (Boa 
Act V or 1879). s 83 

I. L. R. 45 Bom 350 


o! ptnnanent tenancy— 

See Bombay Land Revenue Code (Bom. 

Act 1 or 1879), s 83 

I. L. R. 45 Bom 303, 350 

Property which has descended item 

one granthi to another— 

See Customs 1. L. R 1 Lah 540 

— In favour ol continuance ol life — 

See Hindu Law — Succession 

L L. B. 1 Lah 554 

■ — — ol Right wising Irom occupation— 

See Ejectment, suit tor 

1. L. R. 38 Bom. 240 

PREVAILING RATE. 

See Landlord and Tenant 

I. L. R 37 Calc. 742 
L L. R, 45 Caic. 930 

PREVENTION OF CRUELTY TO ANIMALS 
ACT (XI OF 1890). 

See Bombay District Police Act (Bom 
Act IV or 1890), s 02 

I. L. R. 45 Bom. 203 

— — - s. 3— 

. .. — . - , II Aether the offence revet 

6* committed tctlinn tight of ony person — Frtpara 
lion of * pin i bje from eotc't unne Where it was 
found that the petitioner tortured his cows by 
depriving them of water and these cows were tied 
np where the sufferings of the animals could be 
witnessed by persons Irom the lane on which 
the house of the petitioner was situated Held, 
that the offence comes within the pnrtiew of 
• 3 of the Prevention of Cruelty to Animals Act 
(XI of 1890) Mjski Corse Abdul Lativ (1912) 
17 C. W. H. 332 

Omtr turning out 

horn *nU> street to atarve Accused abandoned 
his horse by turning it out into the street and 
somo days after it was found in a starving condi 
tlon and accused wss charged under s 3 Held, 
that accosed could not be convicted under tbe 
section aa he roust in fact be able to eiercise 
control over the animal at the time of ill treat- 
ment Emperor r Habib Warm 

I. L. R. 44 Bom. 159 

a. 3, cL (b) — Cruelty to animals — 

Cranes having their eyes teoled up — Carnage by 
railway fn that condition The accosed purchased 
at Indore certain cranea (aaros) which had their 
eyes Scaled up He was carrying them In that 
condition by rail from Indore to Kolhapur At 
Poona, an intermediate station, it was found that 
the bird’s eye* were bleeding from the stitchee 
He was therefore convicted of an offence punish 
able under s 3, cl (5) of the Prevention of Crueltv 
to Animals Act, 1890 c Held, that the accused 
had committed no offence under the section, for 
the cruelty, if tnv, was caused by the antecedent 
stitching up of too *y«« and not by the manner 
or position in which the birds were earned in the 
tram. Emperor v IsRAimi Mees Shikari (1917) 

I. L. B. 41 Bom. 654 
PREVENTION OF GAMBLING ACT. 

See Bombay Prevention or Gambling 
Act, 1887. 


VOL. II. 
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PREVIOUS ACQUITTAL. 

Stt AcQvmih t L B 37 Calc. 6 SO 
See Cawrtix. Fbocedttbs Code b. 403 
L L. R. 37 AIL 107 
1. It. R. 40 Bon 07 

PREVIOUS CONVICTION 

Stt Ctunos • I Ik R. 47 Cals. 151 
Stt Cbeccsai. Pbooedum Code * *13 
L L. R 39 AD. 293 
Set Practice L L. R. 39 Bom. 323 

— proof of— 

Stt Stcoam roa Good Besatioor 

L Ik H 43 Clio. 1123 

when passed In a Native State— 

Set VrtJLh Coo* e 75 

1. Ik R 45 AIL 138 

— ■ i. i Belonging fo a Gang cl 

Th tea-jin') l—Evaitne* ol AoJ t — Aimuahl ly 
ol tv tenet ol free out eonvielton* ol offence* ago ml 
j> op I'J and ol ha l l othkood— Penal Code {del 
XtV ol 1 ISO) t 101 Whe s the other e» dence 
in a case onier • 401 of tl e Penal Code estab 
I ehes assoc at on for the purpose of hab tually 
committing theft, evidence of prer om eonvie 
t one of o9ene»t *g» net property and of had 
1 eel hool t adolss hie to prove hah t and lot 
th * parpose conv ctloas of bed livelihood are 
mere oojent than those ol Isolated thefts Em 
j> in v iVala Isasr Patna t 1 C IP N I IS 
Usher Al So ha» V Emp ror (Cf App 711 of 
199 J) declJod 20th Me ch 1901 by Parssrr 
and Ifttt, J] > (ooreported) Uad\* Dhari v 
Bmp ro (Cr App 58" ol 1003 decided 28th 
Jaly 1903 by Ramoti and Mooeebjee JJ ) 
(onreported) XVinlo Xansrl t Emperor (Cr 
App 78 of 1909 dec ded 23th January 1909 by 
Holskvood and Rtv*3 JJ J (nore ported) (Toiar 
iha 1 V Emperor (Cr App 838 ol 1910 dec ded 
Slat November 1910 by HotMwoOD and Fin 
CgBit, JJ ) (nnreported) relerred to. Honiara 
Pan v Queen Emp eat 1 L R 27 Calc 139 
doahted and eipla ned Bhota v Emfesor 
( 1911) L Ik R 33 Calc 493 

A finger mark expert 

was called as a w tnoss who compered certa a 
finger pr ntj of the acensad taken n Court w th 
eo-ne other finger j>r nts on a paper wh eh eon 
ta noJ a record of certa n convict ons wb ch 
parporte.1 to be the convict ons of the a ceased 
and proa canoed them to bo t m tir Th * was 
taken as prool of the previous eonvicl one of 
the accused t [Jell that the previous convie 
tlons were not properly proved Ram Das 8 vow 
v Kwo EetehoR (1918) SIC W J 489 

PREVIOUS DEPOSITIONS 

See An MIS 510’ 


PRICE — 

of foods sold, "tit for— 

See Costs act Act bs 39 73 1"Q 

I Ik R. 34 Bom. 193 

PRIEST 

Paaehai prevailing he ediary 

prfji from giving his minist ationj— 

See Verm I Ik R. 45 Bom. 234 
PRIMARY COURT 

Jurisdiction of— 

See Er tarts Decree 


PREVIOUS ENJOYMENT 
Set Easement 


L L. R S3 Cite. { 


— oral a freemen l as to— 


L L. R. 43 Calc. 153 


See II y 

See IlrvDD Law — Inheritance 

I L. R 34 AIL 65 
I L. R 42 Cato. 11"9 
Set HtsDD Law — Succession 

18 C. W n 55 
I L R 43 Calc 997 


St* Ocdh EjtatbS Aot (I of 1889)— 
n 8 10 I U R 33 AH. 652 
as 8 and 22 icrs * (77) 

L L. R. 32 AIL 699 
as U 15 aid ■» 

L L. R 43 AIL 24S 
Stt Taioooaii Estate 

I L R 43 All 297 

UPAL. 

See Rmror aort on 

L Ik R 49 Calo 093 
See UsorscuJSED P« icitad. 

death of — 

8 e PaiMOrrAt, and Aoent 

I Ik R. 43 Calc 243 

liability of— 

See raiwcrrAi, and Aoint 

HCW» 414 
L L. R 43 Calc. 611 


Vct (XT o 




L L. R 41 Calc. 801 


Small Cause Cocet* 
88") s 69 

LLR 88 Kid. 433 
suit by for money received by 

PnrsctrAL a: 


L L. R. 41 AD. 254 

PRINCIPAL AND AOENT 

Set Account 15 C W R 930 

L L. R. 40 Calc 108 
L L. R 41 Calc. 1 
See Crvn raocEDUKE Coo* 1882 83 
215 A AND 216 L Ik H. 32 AIL 6*5 
■Set Cint Procedc** Code 1908 t O o 
M I L R 34 AIL 49 
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PRINCIPAL AND AGENT— n>n« 

See Cootant . t L. E, S6 Bom. 564 
See Contract Act (IT or 1872) — 
ss 178, 170 . I. L. R. 42 Bora. 205 
a 233 . . I. L. R. 34 AIL 168 

ss 182 TO 237 
See COTTBACT WtB EvEWY 

L L. R. 44 Bom. 631 
See Costs . J. L. R. 43 Calc 190 
Set iJurrAnoN Act (IT OF 1908) Sen 
I, Art 113 . J. L. R. 39 All. 81 

Art. 116 . . L L. R- 39 AIL 355 

See Oates Act (K of 1878), es 8, 9, 10 
LLB 33 AIL 131 

Stt Practice (30) 

See Salk of Goods 

ILR.42 Calc. 1050 
I. L. R 42 Bom. 16 

— — Agent t power ia disposing of land— 

See Estoppel . 2 Pat L I. 600 

• — Ageht’s power to reter dispute to 

arbitration— 

See JoBisDicnof I. Zb R. 34 Bom. 13 
■■■■ Lambardar no) agent ior co- 
sharers — 

See Agra Tetavot Act, 1001 s 194 
L L. R. 31 All 89 

— salt for negligence occasioning 

loss— 

Set Omt rsocKorsc Cod*. 1DOS s 20 
L L. R. 34 AIL 49 


Accomrrs .... 3397 

Acthohitt of Aotirr , 3401 

FBATOtTLKIT REFnESETTAIIOTS 

bt Aoevt 3103 

Liability or Aoett . . 3103 

Liability or ParactrAL . . 3«M 

None* 3105 

Misobixateocs . . 3106 

ACCOUNTS 


1 Limjfn'ion Jel 

(X r of is 77), Seh. II, Arts 89, 115, IIS— iccounts 
t til for, against tone of gomastha — Covenant to 
furnish annual account* — \rghet to Jo to, if re 
/mat — Sa»f by to-ahartr for accounts of his a hare 
tf hea A mm for mon-y found d le on sn account 
and a suit for An account are really one and the 
same thing SAii Chandra v Chandra \arain, 
I C L. J 232 I L. R 32 Calc, 719, followed 
Such a euit lies on the death of an agent against 
his legal representatives LaicUrs v The Calcutta 
Landing and Shipping Co . Ld . / L R 7 Calc 
027, JogtaK Chandra V Benoit Lai Ray 14 C 
If H 23 followed. Held (Cox* J , dvbtfcants), 
that a suit for accounts not against the agent 
personally hut against his legal rep resent it ire, 
is governed by Art 115 or Art US of the Limits 
tion Act and not by Art 89 The objection that 
a 00 sharer cannot ene the gomaitha of all the 
co sharers for the accounts of his share only dees 
not apply where the remaining co-sharers have 
-been made parties defendants and a decree passed 


PRINCIPAL AND AGENT— coni*. 

ACCOL NTS — canid, 

for an account ©{ the whole agency Quaere * 
Whether, when there Ss a covenant by the agent 
to fnrmsh accounts year by year, the neglect on 
tho part of the agent to furnish tho account* 
in respect ol any particular year amounts to 
“refusal to render accounts” within the mean- 
ing of Art 89 Q tare Whether, whero thero 
is such a covenant, a suit against an agent for 
accounts of particular years when tlio agent 
has neglected to furni'h accounts, or for the 
sum found duo thereon, can be regarded ss a 
auit for compensation for the breach of a contract 
as contemplated by Arts 115 and 116 of the 
Limitation Act OnAirAjjjixr«SA Bm i Bait a 
Send ah i CnOTOirtritAjn (1912) 

16 C. W. N. 1043 

2 - Agent’i death — 

Liability of legal representatives to render accounts 
— Liability of agent a assets — Lclicdy of principal 
— ShiI for damage/— Onus — Limitation — Limitation 
Act (/X of 1908) S’ch I, Art) 89, 115, 120 The 
legal representatives ol an agent cannot be called 
upon to rcnlv-r accounts to the principal in the 
same sense as the agent himself, as they cannot 
be required to explain matters of which they have 
no personal knowledge and to as ist tho principal 
tn tbo Invest gat ion of the management of hi* 
estate of which they nro ignorant The estato of 
the agent however continues to bo liable And the 
remedy of the principal is to sue the Tepresenta 
tire* for any loss he may have suffered by reason 
of the nogligenee or mscoaduct, misfeasance or 
malfeasance of h s agent. The maxim actio per 
eonahs montur persona would he no bar to an 
action where the act complained of was not a 
mere tort but was a breach of a yviw-contract, 
where the claim was founded on a breach of a 
fiduciary relation or on failure to perform A doty. 
Conchr r ifttmeta, 40 Ch D 543, Philips v 
llomfray, 24 Ch D 439 relied on A claim by 
tho principal against tho legal representative of 
tho agent lor money misappropriated by the agent 
and for damages lor loss suffered by resson of tho 
agent’s negligence or misconduct is therefore main- 
tainable— tho suit being one not for accounts 
strict Ij so called bat for monev payable to the 
principal by the representatives of the agent out 
of the assets in their hands llanmolhonath Bote 
v Batonto K inner Bose, l L R 22 AIL 332, relied 
on In such » suit, the burden will bo on the 
plaintiff to prove his case Such a suit Is not 
governed by Art 89 of the Limitation Act but 
by either Art 115 or Art 120 Laiclets v 
Calcutta LAS Co ,1 L R 7 Calc 027, Ilarender 
v Administrator Central, I L R 12 Calc 357, 
Rindraban v Jamuna 1 L R 25 41L 5, referred 
to Kuweda Chap. ah Bau. « Asotosb Cbatto 
PAD8AYA (1912) . . . 17 C. W. N. 5 

3 . DenlA of agent — 

Suit for accounts if lies or may le continued against 
htirs A suit for accounts brought against an 
agent may be continued, on his death pending 
emt, against bis legal representatives Semite . 

A suit for accounts lies against the heirs of a 
deceased agent 3/anmotl a Rath Bose SIullicl v 
Bosanta Burner Pose MvlhcA I I R 22 All 332, 
doubted Kumeda Cloran v Aslulorh ,16 C L J 
28 •>, referred to Bahiucs Sitob v Basest! 
Kcmar Rot (1913) . . 17 C. W. N 695 
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DIGEST 


PRINCIPAL AND AGENT— <o»U. 

ACCOUNTS— could. 

10. ■■ — ■ ■!- — — ■ — — . Obligation of 

agent not only to submit accounts but to explain 
account papers The obligation of an agent to- 
wards his principal does not terminate merely 
by submission of account papers He is bound 
to explain those papers and if on accounts taken 
it is found that he had in his hands money which 
belongs to his principal he U bound to pay that 
earn Maphcsdddan Sen u R a krai. Chaudra 
Das Basak (1915) . . 19 C. W. N. 1070 

AUTHORITY OF AGENT 

1 — . i •• i — ■ — ■ - Lease bp agent— 

Apparent authority — Ratijfeatum — Knowledge of 
principal, if necessary for rafijfcafion Every act 
done by an agent in the course of his employment 
ori behalf of'lus principal and within the apparent 
'Scope of his authority binds the principal, unless 
agent is in fact unauthorised to do the particular 
act and the person dealing with him has notice 
tbit in doing so he is exceeding his authority 
The grantees in this case were entitled to pre 
aume that the agent who bed admittedly authority 
to grant reclamation leases had acted with 
regularity and within the scope of hia authority 
Where ratification is established as to a part, 
it operates as a confirmation of the whole of that 
particular transaction by the agent Before tho 
principal can be held bound by ratification he 
mist bn proved to have had full knowledge or 
at any rato means of knowledge of all the essen 
tial fact* of the transaction into which hia agent 
ha 1 entered on his behalf Katya yani Deb* v 
Pom Can vino and LaSd Improvement Co 

(1914) 19 C. W- N 58 

9 i — ■ -- . — Construction of 

Power of Attorney— Denial of asthortt’j of agent — 
Ch-lty money tending firm, business of—Foicer 
imphel from nature o/ tiuisoi scinch could not be 
earned on without it— Proof of simitar previous 
transactions with objection by principal— Account 
books, presumption to be drawn from — Evidence Act 
(I of 1372). -1 Ilf The defendant was a Chetty 
and had a large money tending b mines* in Rangoon 
which ho carried on by an agent to whom be gave 
a power of attorney for the general management 
of hfs business in which he stated the duties and 
powers entrusted to him as being “ to transact, 
conduct and manage all affairs, concerns, matters 
and things " in which he “ mav be in anywise 
interested and concerned,’* and for that purpose 
** fji umi on anfp. m v uamn. tn. sjlv dArumfJii. nr. 
writing whatsoever , to borrow money from any 
bank or banks, firm or firm*, person or persons 
either with or without pledge of securities for 
money advanced to vanons persons,” and “to 
make, draw, sign, accept, endorse, negotiate and 
transfer all and every or any bills of exchange, 
promissory notes, hundics, cheques, drafts, bftta 
of lading and all other negotiable securities what«o 
ever which my signature or endorsement may be 
required or which my aald attorney may in his 
absolute discretion think fit to make, draw, aigu, 
accept, endorse, negotiate and transfer in my 
name and in nr behalf.” Under thu power the 
agent pledged the firms credit with the pUmttff 
Bank to enable a client who applied to him for 
financial assistance to have a rash credit account 
opened in his name and obtain from the Bank 
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PRINCIPAL AND AGENT— 

AUTH miK OF AGENT — coald 
advances to secure due repayment of which be 
executed a promissory note in favour of defend 
ant’s firm which the agent endorsed over to the 
Bank in conformity with the provisions of tlio 
Presidency Banks Act (XI of 1876), s 37, cl (r) 
the agent at the same time giving tho Bank e 
letter of guarantee on behalf of bis firm. The 
client, after drawing large sums of money on the 
cash credit account thus opened, having become 
insolvent, the Bank brought an action for the 
amount duo, to which the defence was a denial 
of authority on the psrt of the agent to enter Into 
the transactions so as to bind the defendant’* 
firm Held (reversing the decision of an Appellate 
Bench of the Chief Court), that applying the prin- 
ciples of construction of powers of attorney laid 
down ms Bryant Fmcss and Bryant v La Banyue 
du Peuptc, (1S93) A C 170, the authority to enter 
into transactions of the nature lu dispute m the 
present case, was to be found in the document 
itself by necessary implication from the nature of 
the business with the general management of which 
the agent was entrusted without such authority 
it would hardly have been possible to carry on 
the business of a money lender and financier 
On the evidence, moreover, it was proved that 
amongst such Chetty money lending firms it was 
tho practice lot tho agent to pledge the credit of 
the firm , and that for a considerable time similar 
transactions bad been entered into previously by 
the agent without this authority being questioned 
The mere fact that the defendant did not receive 
any benefit on the transaction woull not fii it 
were the case) relieve him of liability, if the 
authority ol tho agent was established , but the 
defendant's books of accounts wbicb were called 
for and not produced, would presumably have 
shown such transactions, and tho receipt of com 
mission on them Bane of Bevoai. r Rama 
kathaic Cirerrr (1915) I L. R. 43 CbIc. J2? 

— Limited authority of 

loiter known to thud parly — ‘ Voiding out," prin- 
ciple of, if applies — Eetoppel — Negligent or i mproptr 
act of principal apparently uu-fluuj the agent Wlh 
extended authority, not prosed — Misdirections A 
person who deals with an agent whose authority he 
knows to be limited docs so at his pen!, in this 
sense, that should the agent bo found to have 
exceeded his authority the principal cannot be 
made responsible In order that the principle of 
“ holding out ” should, in any given case of agency, 
apply to the act done by the agent and relied upon 
fithinitthn V3nniqnJ.,mn,'t.h«-an,vJw«if. *.W. •jar. 
ticular class of acta, which the agent ia held out as 
having a general authority on hehslf of bis princi- 
pal to do But if the agent be held ou t a* having a 
limited authority to do on behalf of bis principal 
acta ol a particular elass, then tbs j rincipal la not 
bound by an act done outside that authority, even 
though It bo au act of that particular clave, Mctsie 
the authority being thus represented to be so 
limited, the party prejudiced has notice, and tbonhl 
ascertain whether or not the act ia authorised 
Where the principal did dot by any negligent or 
improper act allow the agent to he apparently In- 
vested with an authority beyond or greater than 
the limited authority which the customer hr«w 
him to possess, there could not he any estoppel as 
against the principal in respect of any cf the step* 
in a transaction whereby the customer was deceived 
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PRINCIPAL A HD AQEHT— «■>*£. 

AUTHORITY OP AGEKT— contf 
by tbs agent acting beyond his authority Tn* 
Itcaso Cnurta* Has* » Lx kap Saw {ItW) 

14 C. W- H. 331 


i .. Fnwijul and iljoil— 

Brits or ee<rel t!tr«miiiwii accepted by Ajt»t a/ter 
fravtvefid* tnmjfdal — Contra rlt obtained by fraud 
POiduV* but Ml raid— I mlhlton Ad (XI of /WJ 
Sck. II, Art 93 Th* plaintiff Inilituted » suit 
against the drfen Unit within tl ret yrm from the 
dele when the fraud *4 allege.] In the suit became 
6r»t known to Mm though he had euapitlcma e! 
the (rend prior to tho threo years. Tie »uit w»» 
for setting aeide a Icaw which the plaintiff alleged 
be had been Induced to grant to the defendant 
No. I under frau lul-nt representations made tn 
tho plaintiff by the defendant No. 2 who wtllst 
purporting to act aa the plaintiff • aerrant or 
agent, recited after tho I aae had been duly 
drawn op executed ami registered the nun of 
Ra. 500 from the defendant No l aa a tribe or 
secret commission by way of patment lor the 
tvrricev tendered to the latter in connection -with 
tho malting of the arrangements for tho execution 
of the lotto i Hrll, that mere suspleion la not 
knowledge ami the suit was not birred by llmlta 
tlon ll(Ui lurther that a tnbe la nevertheless 
• bribo because Its paymoDt It postponed. When 
a bribo has been given, it Is immaterial to la 
quire what, if anv effect the bribe had on th» 
in nd of the renter and whether be was influenced 
thereby to recommend to tho plaintiff an arrange- 
ment with the appellant which he would 
otherwuo hare recommended ffuriwtoii v 
Yutona Cranny Dart Company L. It 3 Q B D 
619, and flilpwoy v Proaluood (JJJJ) I Q D 
569, roferred to. IUU further, that a contract 
Induced by fraud l» only eo’nUllr, and the remedy 
by rescission la open only so long as tho parties 
can be restored to the relative position which 
they originally occupied Uryuharl r Ilaepicr 
son 7, J1 3 App. Cot S3I followed. Ctaujl r 
London and Sorth Writer* Aoilieny Company, 
L It 7 Er 26 referred to. I.»Dit» him Rana 
J*« « Room (1609) I LB 91 Cale. 81 
LIABILITY OP AGENT 
* ; SDlcOnffncI— A}nl enti tree 

weaor* ovtAerily may la removed J or wiucoedsct— 
A air osatcmanl ef In every contract of aervioe 
there la an imp!, el eond tlon that if lbs aerricea 
pe not faitlifully performed the emj lover is en 
titled to pul an end to tbs contract j and an Ires 
Tooabln contract of ag-ncy la no exception to this 
r JVa~ Id. vgvtf, V]q«|irftvh imAcr an lrreroca'c'ie 
contract of ageney may bo removed If he Is guilty 
Of misconduct 1„ the performance of h.a duties. 
The above principle will apply whether the pereon 
employed be a aerrant or agent or a person occupy, 
log a fiduciary position A suit brought against 
5“*/“ V CB f , ,or * ls wraoral and for recovering 
th^ .Wh” * tU l ? l * COT,<1 nel does not abate with 

OTtrimNare .’ n s h * 80nt - MoTtt Kott1 Kto 
otoxsi Nam * SuBBasravux Parras (16091 

1 L. S. S3 Kad. 162 
. — r\ Construction ol Contract— 
fndisn Contract del (7£ of 2571), „ 


rnmcirAL and Aam-wif 

UAiiiun or a a ENT- we (d. 

Ajtnt appointed to self yoode baying Urn on lit 
ovn account tl S10 id tho Indian Contract Art 
la merely enabling and confers upon the principal 
the right to claim from Lla agent the twncflt of 
the transaction to which the ageney business 
related where the spent, without the knowledge 
o( the principal hat uealt with the butlncu on bia 
own account. Instead of oo account of the latter 
Tie principal la frea to exercise that right or rot 
The law is that where a ] arty electa to adopt a 
transaction be most take its Vr r.rf.t with Its 
burden. lla cannot, aa is said, ■* both approbate 
and reprobate ” Bui both the benefit and the 
burden must, for that { urpoae be attached to and 


price buys them en bit own account without the 
previous consent of the latter It It competent for 
the principal either to repudiate the transaction 
osdrr tie rirematancea mcntlonrd in a 215 of 
lbs Lonlrarl Act or to afhnn It 11 be rice's to 
affirm, the principal will be liable to pay to the 
agent aoch charges only aa are Incident's of tl * 
transaction of purchase, that U, such as the reoduf 
tinder the contract would have been liable to pay 
to the j urebaser. because what la aCrmcd la the 
relation ot vendor and purchaser But if those 
charges ate annexed by the terms of the contract 
to lie agency so aa to regulate the relat on of 
principal aoJ agent »a distinguished fr cm tie 
relation of vendor and purchaser, the agent is 
not entitled U> recover them. Sofcmowa v feeder 
i ll rt C 659, tod Anderses v Eameay A Co , 


LIABILITY OFrHNClRAL. 

■ Contract Act (fX s/ 

IS72) a 233— iAoUUty of principal and open I — 
Principal if Acs may b t cud — Jijdutlc I mini 
menu Act (XXI / of 1331). as / III (5) and 23 


incurred Where an agent la perrenafly 1 able for 
a debt the creditor has the option to proceed cither 
against the principal or the agent It here It did 
not »rp»ar that In lending the money, the lender 
(who knew that the money was being borrowed 
on behalf of certain principals) looked exclusively 
to tl e agent for repayment UilJ that ho could 
proceed to realise the money from the principals 
He matte t of tie Canute Eicon Tea Co , Id , 
I l It IS Calc SI 56 rater eon y Canda terry,. 
IS Dart 62 , Thornton V Da ten port, t It d. C 7S 
referred to Aa the authority to the agent conteej. 
plated a joint end reciprocal Inbibty of all the 
principals Held, that the list lity could not be 
distributed no aa to hold, each of the principals 
table for Ms own apportioned thar* of the debt 
Where an agent took loans upon note* of hand 
under letters of authority In order to pay the 
Government revenue In respect of certain proper 
ilea and It w&l found aa a fact that in ono ot tht» 
properties defendant No. 2 had no lotereat and 
that he had not given any power-of attorney for 
raising loan to meet dues in respect of that pro- 
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DIGEST OF CASES. 


PRINCIPAL AND AGENT— e<wtf 


PRINCIPAL AND AG ENT— eon U 


LIABILITY OF PEINCirAL-wUi, 


NOTICE — tontd 


perty, bat that agent was authorised by defend- 
ant No 2 generally to raise money for the 
management ol the state. Held, that the defend- 
ant No 2 was liable for the entire debt. 5 ATT A 
Pbita Ghosai. v Goboda Mourn Rot Chow. 
Bhot (1009) . . . 14 C. W. N. 414 

— — — — — Ixlilily of principal 
for fraudulent conduct of the agent — Scope of (he 
agent s or eermnt'e employment — Unauthorised acts 
—■•Scope of agency Tort The principal la liable 
to third persons In a civil suit for the frauds, 
deceits, concealments, misrepresentations, torts, 
negligence and other malfeasances or misfeasances 
and omissions of duty of bis agent In the course 
of hja employment although the principal did not 
authorise or justify or participate in, or, indeed, 
know of such miscondact or even if he forbade 
the acts or disapproved of them The principal 
is not liable for the torts or negligences of his 
agent in any matter beyond the scope of tbe 
agency unless ho has expressly authorised them 
to be done, or he has subsequently adopted them 
for his own osn and benefit McGowan v Dyer, 
Z R 8 Q B D Ul, Hern v Nichols, 1 SaUcld 
2S9, National Eithangt Co v Drew, 2 Macj 
H L 103, Broeklesby v Temperance P B Society, 

( 1835) A C 173, Pearson y Pearson r liubhn 
Corporation, ( 1907)A 0 831, Citizen’s Lift Assur- 
ance Co v Brown, ( 1901 ) A C 423, Glasgow 
Corporation v Lonmtr, (1911) A C 209, Bowles 
v Stewart, 1 Seh A Lef 209. FilJdimons y 
Duncan, SIR 4S3, Sult/an Bibi r Sanalulla, 
3 B L R 413, Morrison, y Vertehoyle, 6 C IV 
N 429, Inmr Chunder V Satish Chunder, 1 L R 
30 Calc. 207, Gopal Chandra ▼ Secretary of State, 
1 L> R 35 Calc 617, Motilal y Conndram, I L 
R 30 Bom. VJ, British M B Co r Cham mod 
Forest By Co , 18 Q P D 714, ilaclay ▼ Com 
mereial Bank, L R 5 P C 394, Swire y Francis, 
SAC 106, Houldsworth v City of Glasgow, SAC, 
317, referred to Lloyd ▼ Grace, (1912) A C 716, 
and Rubens v Great Fingall, (1906) A C 439 
followed Bafwick y English Joint Stock Bank, 
L R 2 Ex 25 9, and Burma Trading Corporation 
y M>rza Mahomed Ally, / L R 4 Calc 116, 
explained Acts of fraud by the agent, committed 
vq the course and scope el his employment, form 
no exception to the rule whereby the principal 
la held liable for the torts of bis agent even though 
he did not m fact authorise the commission of the 
fraudulent act. This rule ol liability la based 
lupin, qjwuida. of ipiWic ljolirv It s rant roam 
reasonable that where one of the two innocent 
persons must sutler from the wrongfnl act of a 
third person the principal who has employed and 
retained a dishonest agent and has placed him in 
a position of trust and confidence, should suffer 
for his misdeed rather than a stranger Shtej*w 
Khat v AmrooDi (ISIS) 

I L. B. 43 Calc. 511 


NOTICE. 

• - ■ Agent paying debts 

awed to principal from money belonging to a third 
person — Fnncipnl if affected with notice of trust — 
Payment by ehegue drawn by person eon nee ted isirt 
the third person’* business, if amounts to such notice 
— Sub-agency— Pririty soft principal absent — Con 
tract Act, s 194 V, a servant of a Banking 


Company, was also the sole agent of tbe Texas 
Oil Company for sale of the latter’s oiL Tbe 
Banking Company having pressed V to pay 
moneys owed to it by V, V discharged some 
of his debts to the Bank by a cheque drawn in 
its favour on another Bank by 21 who was the 
head clerk and manager of Y’a agency for 
tbe Oil Company “per pro V, sole agent for 
Bengal and United Provinces ” Some of this 
money might presumably be money held by F 
in trust for the Oil Company t Held, that there 
was nothing on tho face of the cheque that would 
lead the Bank to doubt that V was perfectly 
entitled to deal with the moneys to which they 
related in whatever manner he thought fit To 
affect a Bank with knowledge of the ownership 
of moneys paid Into tbe accounts of their cos* 
tomers by the mere form of the signature on the 
negotiable documents by which such moneys are 
transferred is to proceed far beyond the recognised 
limits of the doctrine of notice, and such a doc- 
trine, if accepted, would create a serious em- 
barrassment to the conduct of Linking business 
Coleman y Bucks (1897) 2 Ch 243 and Cray v 
Johnston, 1 Z. R 3 11 LI (1868), referred to 
Held, further, that the fact that F was a servant 
or agent of tbe Banking Company did not affect 
it with notice of the trust Knowledge torn 
mur.icatcd to an agent of a fact which it was 
not the agents interest to disclose and which 
he did not disclose to tho principal cannot bo 
imputed to the principal. V had appointed 
tub agents for **I« of the Texas Oil Company's 
Oils on terms similar to those which hound him 
to tbe Company i Held, on tbe Jaeta, that no 
privity was established between the Company 
and the sub agents Tbe Texas CoMtaxi r 
The Boutat Bawscio Company} 

L R 481 A. 250 
I L. B. 44 Bom. 180 
24 C. W. H. 489 
MISCELLANEOUS 

Claim and cross-elawt 

— Business of principal Compony transferred to 
another Company set vp by former and closely 
identified with it, but business conducted as before 
by former — Latter Company if may sue without 
reference to set off claimed by the agent A A Co. 
were entitled to receive from the respondents the 
price of sugar purporting to have been sold ly the 
latter on their behalf, and tbe respondents had a 
larger sum of money in deposit with A & Co 
as bankers A & Co ■ it appeared had incor- 
porated another Company called tbe Mysore Sugsr 
Company which as to personnel and otherwise 
was closely identified with A. & Co and com- 
pletely controlled by them, the object being that 
the Mysore Sugar Company would take over tho 
eager factory of A A Co , and though this was 
technically done, the factory continued to be run 
and maintained in the same way as before and tbe 
respondents never knew of what bed happened. 
The Official Trustee in wY.om the asset* ol the 
Mysore Sugar Company vested upon Insolvency 
having sned the respondents for the price of 
sugar sold out of the factory without reference to 
the Moes-clelm and set off cl the respondents 
sgamst A. ft Co Held, that If the Mysore 
Sugar Company could bring actions for sums due 
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PRINCIPAL AND AOENT— mntl 

1IISCKLLANEO US— « tld. 

from the respondent* to res pert ot sales of sugar. 


PRINCIPAL AND SURETF— roah/. 

purporting to make the guarantee end where the 
said promissory note wee onacoompanieil by any 
writing re* (reining or postponing the right to 


•not* m the hands of A. 4 Co Till Omelet. 
TS03TKI or MiDRiS V A S UtDAeAHOBTHI 
Nmutt 24 C. W. K. 1004 

... - Coalrorl — t/sdieclooed 
p- m , pal— Coxtraet Act (IX of 1372) *> S30 (2). 
Sit To enable en agent to >ue on ■ contract 
under • 230 (2) of the Contract Act there must 
In tact here been a principal though andisclwd, 
for woom he was noting in entering into the con 
trait. Where s person in entering into a contract 
purported to a-t as agent for an undisclosed prin 
cipsl, bet in (act no su-h principal existed and 

oo nt h> is dstnrrsJ front smug on the contract 
by e iH o' thi Contra t Act Kom Den r 
Jengi Dee ( 1812 ) . ! I> S 39 Cain 802 

— — — . — 8«tf far (frcinratioa of 

hilt to Iht benefit of <1 d'.ree — If-iictjian’ifi/y of 
/As *mi Where an agent entered, into a < ontra t 
in hie own nvni with a third pirlr and brought 
ft « lit. to re over d images for breach of tbe same 
ant oh awtsl a dn tee thereon a amt i ihte 
noen f ly brought by tho prmolpal against the a»ent 
for declaration of title to the decree was not 
mi ntnlmble Tns p insipnl before tbe euit was 
b oil'll by his agent mgit hire atop e| the 
eon r»'t mail be tb- latter ant *oe l on it but 
If hi d d •) he was bund to a iept the contract 
<«m pairs Ui'll y m-rto* 1 ff * V jy», 
anlBarticr irii/mve 911 L C 331 app-oved 
ft) n;i aisi hi» n mened at any stage in 
Vhs S3 IJI w i h hit bun him ei by HI* 
agsit Seller y L ,jh t Camp 19 5 approved 
Ojjitvavu e JuusutrLt. Puiua (1912) 

L L It 43 Cats 315 


log to make the guarantee i Hell, also, that the 
promissory note was a present debt payable with- 
out demand, that the liability of tbo surety on 
tbe goarsntee accrued flora the date of tho pro- 
missory note, that the statute of Limitation 
begin to run in favour of the surety from the 
date of the note, end that fir the purposes of 


PBIS0IPAL AND isrzjsir. 

Set Aooouvr 

I L R 41 Hit 97J 
Sc* Dgainte \o»rn cure arsis’ ItsLixr 
Acr (Wit or 1873) 

lb. R 31 Bjm 831 
See LiuetitiO's Act (ft or 1393) Airs 
J32 axn 75 I L R 3) Mad 831 


Set Hnsr Law — J oint Pahilt. 

1 Fat L. J. 487 

» demiai— 7o,m,tahon — Payment of 
scijmf— .AckneieltdjTfteal of debt — Lwilulily 
^Contract of jrontee— LmiXadea del ff. 


» Elhm, 2 31 J. IF it!, Hove y Yo nay. 2 End 
A B.«7 JSJ Haiti/ y JfurreJL, S 11 A K. SIS, 
In re (.corye, U Ch D 627, Prnmal Ayyan y 
Utpuuam . Itha MvnUar. f f« R ffl Had US, 
Jlol' y llalley 2 A4 At EL 7SS, Cole,* y Buekle. 
S3! I If Sid Snrutlh Boy r Peary ilchan 
Mooktr/ee SSL I. J 91 anri Dioarka Am Gorar. 
dhana Don v fAiroiofa Arithnntya, 21 3lal L. J 
IS 7, referred in Where payment of interest on 
an oi s demand promissory note wss made by the 
principal debtor with the knowledge and consent 
tf the enretv and eren at his request, but where 
there wae no efidenoe that it was made on behalf 
ol arich aurety ll/U, that the fresh period of 
limitation created under a 20 of the Limitation 
Vet by the payment ot lal*teil by the principal 
debtor could be only In respect of the debt upon 
which the luterost was paid, «» , the debt of tbo 
principal debtor Tho feet tbit tbo Interest was 
paid with the koowle ige and consent of tho aurefy 
and oven at hi* request made no diSeceoce, unless 
the circumstance* eonld be said to render tbe pay- 
ment ono on behalf of the suroty Dam, Lai 
Saha y Boston Doha/, 1 L B 33 Cafe I27S, 
l* rt Fewer*. litd-ell y Ph,ll,pe, 30 Ch D 291. 
In rs Tristy 4J Ck D 106, Lews* v WffsoO. 
It App Cat 639 distinguished Krlthto Kuhort 
Chowlkrau, y Baiba Pomun MtntU, I L. K 
12 Cole 3S0, Uajnriaial y Krnhnorae ILK 
S Bam. 917. Coopt v CretveU, L. R 2 Eq 100, 
tforpsa y ftoirlin-I* L. R 7 Q B 49 J, Green » 
Humphrey, is Ch D HI, l* re Botwell. (1910) 
J Ch 339, Arlbar, y Aetbury (1S9S\ 2 Ch 111, 
I » rs The c,late o/ ir-f/em Stayer, 3 Jur B S 
111 . 26 L J Ch S'19 sod Gardner r Brooke, 
21 Tt 6 referred to PeeMoocMitg, J — Though 
the liabilities of the debtor end the surety 
arise out of the same transaction, the liabilities of 
the two persons ere distinct for the purposes of 
the application of s 20 of the Limitation Act 
Copal Do/, Suite V Ocpol bi* Sana Bail, l.LR 
23 Bom. 213, and Sri*,vtua Varadaeharm y 
Echammal 21 3tod L J 4SS followed Tho 
surety, under tbo terras of tbe contract. Is either 
Jointly or separately liable, along with the prin 
tips) debtor i if tbe debts are deemed }oint, a 23 
(2) of tho Limitation Act shows that tbe pevmenC 
by one of them (the debtor) docs not extend the 
time , on tbe other hand if the debts ars deemed 
distinct, the seme result follows upon a true con- 
etrucUan of « 20 itself 8 V29 of tbe Contract 
Act which makes 
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IRINCIPAL AND SURETY— ton id. 
of the Statute of Limitation A payment by one 
person cannot Veep alive the remedy against 
another, unless the circumstances are auch that 
payment by the one may bo regarded as a pay 
meat tor the other* There Is nothing in the 
relation of principal aDd surety itself which makes 
payment by the principal binding as a payment 
by the surety Locl-nll v Sparks, 1 11 A, C 
693 , 130 li R 739, Re Wolmerhauscn, 62 L T 
611, and Hen ton v l’addtso*, 63 L T 405, re 
ferred to BiursvDBA Kisuoue Roy (.HOWBncjnr 
e IIitocsTAV Co OrmaTtvE Issituhce Society, 
Ld (1917) L L. R. 44 Calc. 978 

PRINCIPAL CONTRACT. 

See Costbact . L L. R. 43 Calc. 831 

PRINTER AND PUBLISHER. 

See CoiTEJirr 15 C W. N 771 

I. L. R. 45 Calc 169 

See Storms 

I L. U. 31 Calc. 227, 213 

PRINTING! PRESS 

See Pa ess Act (I or 1910) 

1 * ■ " Veicipaper," defint 

ftoa o / — Paper not containing p rioiticaUy public 
ttetn or comment* thereon— -Onus of proof of charactec 
of th* paper~-Tonn.il proof of news /hi per and offtrul 
%n 9 Matter— ' Incitement * to murder ant act* of 
violence— Ute of seditious language — Sews pa pen 
jlncitement to offence*) Act{l 11 of 130S ) *• 1 (1) 
<»)i 3 — Power of third Judge on difference of opinion 
between Judge* of the Court of Appeal, to deal with 
the ichoU eat against an accused — Criminal Proce 
dors Code (tel V of 1S9S) • 423 The definition 
■of a '* newspaper "Ins 5 (/) (b) of Act VII of 1908 
must be read as a whole. It refer* to a work 
which publishes periodically public news or com 
ments thereon It (a not enough to take ■ * ogle 
Jaiue of It, and to pick out an isolated aenteoce 
or a paragraih therein which lmebl by stretch 
of language be interpreted to contain public 
new* or comment* thereon When It la divj uted 
whether a work it a ‘ newtpaper ’ the pro»«ution 
•oaght to titlblnH Its alleged character by prool 
of Ih* content* ol more than on* Issue To bn O’ 
• caw onfer » 3 (/> of the Act the character of 
th» ofieniing paper u a “newspaper” has to be 
first established, and thin rosy not always be 
possible be th« production and proof of the con 
tents of ooe Issue only In a proceeding under 
a- 3 ol the Act the newspaper anl tho attending 
matter must be regularly proved In irach ease# 
It is eaicntial that the proceedings shout 1 be 
regularly canine ted sod tbe forms of law observed 
J* 1 {W cuofer* very tiro He,! powers of 

forfeiture an 1 applies only to the eases of presses 
B»e 1 for the printing of newspaper e which contain 
•n Incitement to tho particular crime* or clase of 
crime* iiwiM tberein The word “ incitement “ 
chart? iniphes the Idea cl rousing to action, in- 
stigation or stimulation Tbe o»e of seditions 
language, sufficient to bring the rase under s. 124A 
of the Penal Code, is not equivalent to an Incite 
jnrnt to ofienctra mentioned In a. 3 (1) of Act k If 
of 1908. A thfnfj veiled glorification of rebellion 
Implying A dedre on the part ef tl e writer that 
there should be a *uceetsfal rebclbon. though ft 


PRINTING PRESS— could, 
may amount to sedition under s 124A ol the 
Penal Code, is not sufficient to bring tbe esse 
withm a. 3 (f) of the Act There must be some* 
thing more direct and specific for that purpose. 
In the case of two prisoners, regarding the guilt 
of one of whom only the Judges of tho Appellate 
Court are divided in opinion, it may be that what 
has to be laid before another Judge Is the case 
of such prisoner alone But where they are 
equally divided as to the guilt of one accused, 
though la certain aspects they may be agreed, the 
whole care as regards the accused is laid before 
tbe third Judge, and not merely the point or points 
on which there is a difference of opinion, and it is 
his duty to consider all the points involved before 
delivering his opinion upon the case. Sabat 
Cuandba Mrriu e Evpehor (1910) 

I. L. K. 33 Calc. 202 

PRINTING PRESSES AND NEWSPAPERS 
ACT (XXV OF 18S7)— 

— ■ «■ ....... — Indian Press Act (/ of 

1910 ) * 3, tub * (1)— Control ol press owner*— 
Deposit of security, poirtr of Magistrate to dispense 
uith — Order for deposit male after dispensing with 
*(— Declaration* node by keeper of printing presses 
— Publishing ob/echonable Matter »n newspaper or 
other penothcal— Order bq Coiernor in Council for 
felting security and aeiespaper icith all copit* 
ichcrei’r found and annulling declaration* made— 
Petition * by owner of pres* to set attic or rent* 
orders of Magistrate and (lonraor «n Council — 
Articles in newspaiwr bringing Cooeruu ent into 
hatred ami contempt— Criminal 1 roccdurr Code, 
1398, * 415 — II rit of certiorari— Appeal in tnmi 
nat ease— Practice ta Pray Council — Indian Press 
Act (/ of 1910) »• 3. nb s (f) 4 sub * <f) 17 and 
22 Unler tbo Printing l’mirs and Newapapeit 
Act (\\V of lbG7) ■ 4, any |»r*<n who keep* 
a printing pres* In hi* puwonnon nail male and 
subwnle a declaration before a Magistrate stat 
log that he has a press for printing and where 
it is situated , and by s 3 no minted newspaper* 
or other periodical ahall he published without ihn 
printer of publisher making a declaration that bo 
u the printer or publisher the name of tl e period! 
eal, and the place where the prntmg is conducted 
Un ler the In linn Tress Act (l ol 1910 if the Gov 
eminent of India) a. 3, sub-* (f), the pci ton 
making such declaration I* required to drprsit 
before a Magistrate a sum of money or other 
aeminty not le*s than ft* WO but not more than 
Its. 2,000 as the Magistrate think* fit to require 
The Mazistrale however may fir #j>cci»l rrasona 
dispense with the deposit, an 1 has rcrlaln powers 
of cancelling or varying «ay order made under 
this eub-antlou By a. 4 sub s {/), tha Local 
Government, In case of anything rhjecllonatlc 
appearing in the p«!*r. may hr notice In writing 
ad 1 reseed to the owner of the I'Ve**, declare the 
aeeurity deposil. the i»ew*p«i*cr in wlmh tie ib 
jnctlonable mailer appears and alt copies of II 
wherever fount, to be ion*l Jfred forfeited to tho 
(Viva and the declsralion made •• above by 
the keeper of the press anrulled. 17 and 18 
give power to anr |*r»n interested In any pro- 
perty *o forfeited to make an application to a 
special Bench of the ft eh Coart to *»t aside mrh 
order, on the grown 1 that the cvwinaper did sot 
contain aarthrg of an cbjectionsbw ml are such 
at Is drwri W in » 4, tab a. (f) Th* appellant 
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PRINTING PRESSES AND NEWSPAPERS PRINTING PRESSES AND NEWSPAPERS 
ACT (XXV OP 1887 Hmtf. ACT (XXV OF 18G7>— conti 


■was Ik* owner sail keeper oi a printing pren. 
and printed and published a newspaper celled 
“New India” end on 2nd December 1914 eh» 
bad undo all the declaration* repaired end hsd 

duty observed ell the proceedings (exerp' * 

to nuJ , r 

tho newspaper On 28th Hey 1916, howe 
aha received o notice (tom the" Magistrate. det«<l 
22nd May 191#, m winch he bed. under sub ». (/) 
ol > 3 of Act I of 1910 cancelled hie order die 
pending with the security end repaired her within 
fourteen days to deposit Its 2,000 ss security , 
end in accordance with that order the appellant 
deposited the amount, but under potest On 
28th August 1910 she was served with an order, 
dated 25th August 1910 made by tl e Governor 
of Madras In Conned reeding that twenty Ms* 
egos pnblishel in tho newspaper “New India” 
and Identified in the order were of tho nature 
described in anb a. (7) of a 4 of Act I of 1910, 
and declaring that the security which the appel. 
lent had deposited and all copies of the newspaper 

tho passages appeared » 1 

jrfeited to the Crosrn 

r — presented two petition- 

Benoh of tho IJigh Court, ooe a Criminal Revision 
Petition under as. 106 and 107 ol the Govern 
ment of India Act (3 and 6 Goo V, Sc 01) and 
e 435 ol tho Code ol Criminal Procedure ISO#, 
against tho order ol tho Magistrate requiring 
security and praying that it might he set aside > 
and the other under e 17 of Act I of 1910 against 
the otdrr ol forfeiture made by the GoT*rnot in 
Conncil praying that It might be revised and set 
asllo. The application against tha order of tbo 
Magistrate was described m the course ol the 
proceedings as an application for a writ of Certio 
rare Both applications were hesrd by a Special 
Bench and both were dismissed. In the peti 
tion e 17 of ActI of 1910 tha Special Bench unan 
imously held that three article. (2), (If) and 
(/J) wore within tho terms of s. 4 anb a. (I) cL (c) 
a majority, AsiionlUaiv Offs C J . and AyUwo. 
J . thought article. (I), («) (10) and (12) obnoxious 
to cL (e) i Avtrvo J thought the tame of articles 
(9) nnd (I 1) , end Stsnsoiat Aryan, J , of article 
(J) Atlixo, J , w*s of opinion that article (7) 
was obnoxious to cl (r) and Sksdsotbi Arran, 
3 ■ thought the same ol article (21) Application* 
to the High Court for leave to appeal to Hti 
Majesty In Council were refused, but the appel- 
lant obtained special leave to do *o Held with 
regard to tho petition to set aside the order of 
the Magistrate that on the construction of e 3 
eub i. (() of Act t of 1910 tha Magutreto bad 
power to cancel hi* order dispens ng with sorority 
that the order cancelling tho dispensation wee 
not a judicial act, but one done m the exercise 
of administrative functions , that the omission 
to hear the appellant before making it was only 
an irregularity which eonld not be reviewed at 


it of o 


and not a 


revision under the Code of Criminal Procedure 
Tho provisions of e 433 ol the Code ol Criminal 
Procedure, and ot a 115 cl the Code o! CSvU 
l rocedore are not exhaustive and there may be 
r * t8 ease* which might not fall under either of 

— *■— — - * 'vr those eases the powers of 






nary or extra ordinary Jurisdiction ol the Supreme 
Court to Issue writs of certiorari cannot be said 
to have been taken away i though It is taken sway 
lti ordinary eases by the above sections of the 
Civil and Criminal Procedure Codes. And situat- 
ing tbo power to Issue writ* of certiorate rro efrv 
notwithstanding the existence ol later procedure 
by war of revision, In the present the procedure 
by certiorari would bo precluded by s 22 of Act 
I ot 1910 BtU with respect to the petition tinder 
e 17 to set slide the forfeiture, the question wse 
ss to whether the passages Cited from the articles 
published in the newspaper came within s 4, 
subs (J) of the Act and tho Judicial Committee 
found that due weight had been given bp tho 
Special Bench to the several portions of the sec- 
tion and that It had not been misconstrued on 
aov matters of law Their Lordships acting on 
their usual practice would not with regard to 
appeals In Criminal esses. Interfere on the merits 
with the conclusions of the Court below Dal 
Singk v Xing Emperor (2927). / A P it Calf. 
STS L R il J A. 137 and Dal Cangodlur Tilnl 
v Qaetn Emptier (/Mr), 1 l E 22 Eon. S2S , 
L R !S 1 A 1, were referred to EiSskt t 
AuvoCiT* Gsvsa.it. or JlaDxaa (1920) 

L L. R. 43 JB*d. (PC\ 146 

is. 4. 5-Press Act (XX r ot 1SS7 

ss t and S— Declaration made bp owner vka took 
no part >n managing a printing press— Publication 
of a .edit k>ws bool at tie met— renal Code (Art 
(XI I oft SCO) , lUA—Scd,tu>n~lntent,o*. The 
secosed made a declaration under Act XXV of 
1867, a. 4, that ho was tho owner of a press called 
“The At marmot Press ” Beyond this, he took 
no port In the management of tho press, which 
wo» earned on by another perron. A book styled 
“ Ek Shlokl 0iU” was printed at this press. 
It was • book that dealt to a large extent with 
metaphysics, philosophy and religion It also 
contained seditious passages Scattered among 
discussions of religious matters It was not shown 
that the accused ever read the hook or was aysro 
of the seditious passages ft contained The ac- 
cused was convicted of the offence punnheble 
nniler e 124A of tho Indian Penal Code, I860, 
as publisher of the book On appeal ■ Held, by 
CiMsnavastaa, J , that the cumulative effect 
of the surrounding circumstances was tech sa 
to make it improbable that the accused had read 
the hook or that he had known its seditious object ; 
and that the evidence having thus been evenly 
balanced and eqmvocat a reasonable doubt arose 
as to the guilt of the accused, tho benefit of which 
should be given to him iff id. by IT as tow, J , 
that before the eecnsed could be convicted under 

> 124A of the Indian Penal Code It must be fonnd 

that he had an intention of exciting disaffection ; 
and that tha evidence fell very short of proving 
the intention. Per Cnajrnirisxan, J. — A <fe 
deration made under * 4 of the Press Act is 
Intended by the legislator* to have s certain effect, 
namely, that of fastening responsibility for the 
coudnct of the press on a person deetarmg la 
respect of matters where public interests are 
involved Hence where a book eotnpitined of aa 
red tious or libellous fs printed In a press, the 

Court pertonnSng the functions oi a jury may 

presume that the owner had a hand m the printing 
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FEINTING PRESSES AND NEWSPAPERS 
ACT (XXV OF 1857) — coftd. 

as, 4, 5— eontd. 

and was Mato cl Ibe contents and character el 
the book. Bat whether each a presumption is 
warranted in any individual case mu8t depend 
upon Its own {arts and circumstances The pre- 
sumption, however, is not conclusive j it is not 
one of law, but of fact, and it is open to the ac 
cosed to rebnt it Empxbob c Shaiixab Sbei- 
kewhsa Dxv (1910) . L L. E. 35 Eom- 65 

17. £ 

See Srnmos 

L L. B. 38 Calc. 227, 263 
FKIOR MORTGAGE. 

See ClTO Peocedcbe Code, 18S2, ss 13, 
43 . . L L R. 32 AD. 219 

See Civil Procedure Com, 1908 a 11 
L L- R. 35 AH 1H 

See IfoBTtua*. 

See Tranbxer or PBOrenTT Act (TV or 
1882), fl. 74 . I. L. R. S2 AIL 138 
Bet ScniiOaaTiov I. L- R. 43 Calc. e9 
- extinguishment of — 

See lIonToaoB . L L. R. 39 Calc. 527 

right ot— 

Set Mortoaqb . L L. R. 37 Calc. 282 


PRIOR RIGHT. 

See Hrvtio Law — Anorrios 

I. L. R. 38 Calc. 694 

PRIOR SALE. 

See Ptmtt Tain* 

I. L. R. 48 Calc. 454 

PRIORITY. 

See Co ormarivE Sochtim Act *#.10, 
20 . . L L. R. 42 Calc. 877 

See Etactrriov or Decree 

L L. B. 44 Calc. 1072 
See MoBToaoB I. L. R. 43 Calc. 1052 
See Reoistsatios Act (III or 1877), 
b 60 . . I. L. R. 84 AIL 631 

See Rioisthatiov Act (XVI or 1908). 
b 60 . . I. L. R. 35 AIL 271 

Of attachment — 

See Czva, Peocspna Cods, 0 XXI, r 62 
1. L. R. 44 Mai. 100 

PRIORITY OF TITLE. 

See Title . L L. R. 37 Calc. 239 

Customary right ol ia Gujarat 

See Eisevivt I. L. R. 44 Bom. 498 


PRIVATE AWARD. 

See A weal . L L. R. £3 Calc. 143 
See AasrnuTtos . 19 C. W. X. 948 


PRIVATE COMMON DRAIN. 

See Desist . L L. R. 83 Calc. £63 


PRIVATE DEFENCE. 

See Evidzsce Act (I or 1872), s 10a 
L L. R. 40 AIL 284 
Set Frias. Cobb as 96 to 106 
See Picbt or Private Detei.cz. 

Rioting— Pennt Code (Art XLV of 

I860), Se 141, 147 and 148 — Hoit\le icttntee 
Where a person in possession of prep city tees an 
actus) invasion of his rights to that property, if 
thst invasion amounts to an offence under the 
Penal Code, he ia entitled to assert bis right by 
force, and to collect for that purpose such num- 
bers and such arms ss may be absolutely neces- 
sary for this purpose provided only that there 
is no time to haTC recourse to the protection of 
the police authorities The right ot private de 
fence extends to a 141 of the Code, end eulte- 
quest sections just as much as it extends to any 
other offence pnnishablo under the Code, and 
exists even where the consequence is a not. A 
statement made by a prosecution witness in 
favour of tbe defence ia not necessarily a hostile 
act Before a undoes*. can, be. declared, to&ute 
it must be shown that there is good ground fer 
believing that the statement he baa made in favour 
of the defenco is due to enmity to the prosecuticn 
Focxpaa Rai c Tiie Chows . 3 Pat. L. 3. 41P 

— Assessors Penal Code (Act XLV of 

1860), •• 09, 147, US and J2fl— Assessors, duty 
of Judge «» putting guethohi to S, finding that 
the opposite party were cutting the etopa from 
his field, remonstrated with them They there 
upon threatened him and he retired lie sent A 
messenger to the Thana to lodge information of 
what was occomng, then returned to hn field 
accompanied by hu son and three others lie 
asked the leader of the opposite party why the 
field was being looted, and the latter thereupon 
assaulted him A fraeae occurred in which one 
person was killed and several injured on tbe side 
of tbe accused, and rno man was injured on the 
opposite side S was convicted under »*. 148 
and 328 of the renal Code, and sentenced to three 
years’ rigorous Imprisonment under « 326 The 
remaining accused person* were convicted and 
sentenced under a 147 * Held, setting aside the 
convictions and sentences, that S was justified 
in collecting his men and arming them sufficiently 
to present the crops being removed from his field 
in the event ol the police not arriving in time 
In caeca where the possession of the accused le 
admitted, and where the right of private defence 
is pleaded it Is not sufficient for tbe Pcs* ions 
Judge to put the assessor* such general questions 
as . " Are any of the accnsed person* guilty of 
any offence t " “ I* tbe offence of rioting proved 
against any of tbe accused t ” Aimuoii being 
laymen who are not familiar with niceties of the 
law of private defence it is the duty of the Ses- 
sions Judge to asri't them by putting specific 

J uestlpn* concerning the facts upon which Ilia 
iw will torn Scwpeb Brxsn Swan «r In* 
boo Ewrnos . . ,3 P*t- L. 3. 653 

- — Robbery — • fmued tAargti tn/1 hfo 

offtecti — Erideuee regarding one egentt found %n. 
nl tolls, winter the viols irtdiure thould le die- 
credited— Indian Penal Code (AO XLV of I860), 
ee 1H, US, 876 end 370. Rettery by v talents 
may be resisted by violence sufficient to overtome 
the force employed tv the attsrVrr. ard It, 1 b 
the course ol such resistance dcsth f* caused. It 
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PRIVATE DEFENCE— coi Id. 

may ba justified if tbe right of aelf defence was 

mere scd reasonably and properly, but tbe me a 
sura of self defence must always be proportionate 
to tbe ywinfiim of force used by the attacker and 
which it is necessary to repel A Court should 
not ocnvict where it finds that the prosecution 
case is, in the main, untrue but each case must 
depend npon its own facts ss to tho applicability 
of this general principle. Where the prosecution 
case u found to be substantially nntruc but there 
is a residinui of evidence with regsrd to some 
oth«' charge incidental to the main charge, which, 
after careful judicial enquiry i» found to be true 
anil trustworthy, the accused may be convicted 
on inch incidental charge Ram Prasad It niton 
e Into Eiiraaon 4 Pat. fa J. 283 

• — • — . ■ ■ liy/ht of, whether may 

8« pleaded m (Ac alternative An seen Bed person 
n not debarred from denying that he committed 
the set of which be Is accused and at the same 
tfmo pleading thoright of private defence Facth 

Keot e Tup. Kino Euerao* 5 Pat. fa J. 64 


PRIVATE KNOWLEDGE. 

o! facts by Judge — 

See EiTorwc-c 1. fa 12. 2d Mai. 183 

PRIVATE LAND. 

Sea Matiuas Estatzs Laud Act (l O* 
1908). ss 3,8 akd 185 

L fa R. 39 Mad. 341 


I fa B. 43 Calc. 103 

PRIVATE PATHWAY. 

See Mcjhcjmlity 

L fa B- 43 Calc. 130 

PRIVATE REFERENCE. 

See Abbitbatiow I fa R. 37 Calc- 63 
PRIVATE SALE. 

See Attacmmbkt beeobe Jcdokekt 

I fa R. 45 Calc. 780 

PRIVATE STREET. 

Set Bombay City JIymicitAl Act (Bom 
Act III ot 1889) ss 805 


fi !e» of ueeated propriety ol- . „ 

vntus oj— Certified copy of flabolnn admissibility 
ol The petitioner, a fisherman, was convicted 
tinder e 3 of the rnvate Fisheries Act for having 
fished in a river » was in dispute whetler tho 
river appertained to a Xhas Slahal or to a monrah 
belonging to the zemindar* under the orders of 
whose ijaraclars the petitioner acted Tbe com 
plainant, the Ijaradar under Government, jvoduced 
a Government purcha or extract from a record of 
rights prepared under the Bengal Tenancy Act snd 
the defence produced a certified copy of a Rubs 
hurl issued by the Commissioner containing »n sd 
ju licatlon of the disputed boundary Jletd, that 
in tho absence of ■ determination of the trno 
boundary of the fishery And the bond fdet of the 
P"t tionor the conviction wss not proper That 
tho extrAct from the record of right* at moat raised 
» rebuttable presumption »n favour of tbe eom 
piamant That the Magistrate > order that tbe 
Kubakarl woa Inadmissible in evidence on the 
ground that a certified copy not the original 
order woa produced was wrong RaeKayath 
Kaibabta r Emperor (1917) 32 C. W. N. 742 

PRIVATE INTERNATIONAL LAW. 

St* Forziov Jcooyhyt spit or 

L fa P. 37 Msd 183 
* '* 1 J nrvdicrtoi*— Foietr of 

Fortlgn Court to tell dill witch hat aruen ta BntiJi 
liolia — la loti rn tliat Where a pledge of niov 
able property or of a debt is allowed by the law 
ot the territory where the transaction took place, 
the Court of that territory haa Jurisdiction to sell 
tbe property In ejecution ol its decree «o » to 
T*“ * vah t title to it, *v»n It the property in 
w "* i^rlsdictlim Chanethamlat 


W. N. 201 

PRIVILEGE. 

Set Detaacatior L fa R. 48 Calc. 388 
L fa R. 33 Mid. 67 
Su Detahatiok — Statement by Ac. 

ctiiD L fa R- 40 Calc. 433 

St* Entora Act (I or _I B72 ) t 


Set Fa ib 


w BAaaWi. 1 L. Jt S Bom tty. distinguished 
DCorrna » Assay Kerne flBis) 

L fa R. 88 Msd. 1 


I. fa E. 41 All. 125 
E EvrUEKCE 

I fa R 37 Calc. 878 
Set Inti . . I fa R 40 AIL 841 

L fa R. 39 AIL 681 
L fa R 48 Calc. 304 
Set LrtnTATio* I. fa R. 40 Calc. 898 

See MauctOYS pBosycmoie 

I fa R 38 Cole. 830 
See pEMAt Code g 499. 

See Bycbetaby or State tor Ikdia. 

I. fa R. 39 Mad. 781 

i gains l Court- 

Nee ISSTUCOTIOS* TO CoORSEI. 

L L B. 40 Calc. 898 

lor atatement fn complaint toMagla- 

Set Pima 


PRIVILEGE OP COUNSEL. 

See Usutatioi . L fa R. 40 Calc. 893 
PRIVILEGE OP WITNESS. 

re Eyidixci Act (I • 

L 

- between parties— 



t am ) 


( ana ) 


PRIVITY— ton if 

meaning o! — 

See Tbaisver or Fnorznr Act (IV or 
1682 ), s tOS(fl 

L L, R. 40 Mad. 1111 

PRIVITY OF CONTRACT. 

See Contract . I. L. R. 87 AD. 115 
PRIVITY OF CONTRACT AND ESTATE. 

See JuBtSDICTTON 

I. Ik R. 39 Calc. 739 

PRIVITY OF ESTATE. 

See Lessor and Lessee 

I. U R. 37 Calc. 6S3 

PRIVY COUNCIL. 

See Arrsau to His Majestic re 
Council. 

See A M EATS to Psivt Couttca 
See Civil. Procedure Code, 1908— 
s 13 . . I. L- R. 40 Mad. 112 

ss 103, 10S, 109 , 0 XLI, b 23 

I. L. R. 33 AIL 391 
a 110 . . I. L. R. 40 Bom. 477 

I. L. R. 42 All. 445 
I. L. R. 44 Bom. 104 
0 XLV. b 15 I. L. R. 37 AIL 667 
See Costs , L X* R. 47 Calc. 415 
See Coubt Martial. 

25 C W. N 95 
See Land Acquisition Act (1 or ISM), 
a M . . L L. R. 37 Bom. 608 

See Leave to ArriAi to Pair* Council. 
See Pbactice 

I. L. R. 48 Calc. 994 

See Pkivt Council appeals 

appeal to against conviction by 

- Conit Martial Commissioners — 

See Criminal Law . 25 C. W. N. "01 

■ Certificate ol High Court. 

See Procedure 

I. L R. 44 Mad 293 

— decision ol — 

See Bill op Ladiwo 

I. L. R. 38 Mad 941 
See Wake, or Validitto 


1. L. R. 43 Calc. 158 


- judgment ol— 


See Hindu Law — Will. 

I. L. R. 38 Calc. 188 
order ol His Majesty In — 


- order oL transmitted to the original 


See Civil Procedure Code (Act Y or 
1909), O XLV, BR 15 and 16 

I. L. R. 88 Mad. 832 
• — — — Restoration o! property alienated 
pending appeal — 

See Crni Procedure Code, 1908, O 
XLV, n 15 . I. L. R. 37 AD. 5B7 


PRIVY COUNCIL— ««M. 

• — ■■ ■ ■ whether new point may he taken 
on appeal to — 

See Com eao wise I. L. R. 42 Mad 581 
See Privy Council, Pbactice or 

I. L. R. 34 All. 67 

When will Interfere in Criminal cases— 

See Penal Code s 89. 

25 C W N. 514 

1. ■ — ■ .. w New case — Practice. The hear- 
ing of the appeal being *z parte, the Judi- 
cial Committee refused to depart from the eetab 
listed practice of not allowing the appellant to 
make a new esse based on grounds winch were 
not urged in the Courts in India, were not specified 
in the petition to the High Couit Iot leave to 
appeal, and were not suggested in the reasons 
contained in the case for the appellant Sovr 
Ram t Xakuaita Lal (1013) 

I L. R. 35 AIL 227 
17 C W N 605 

2. — Decision, inconsistent with 

former one — Striding character The fact of a 
decision of the Judicial Committee not being 
consistent with an earlier one, cannot affect its 
binding character and the High Cornt la bound 
to follow it Maduu Sudan Mondal t Raphika 
Pbasamno Das (1012) 

17 C. W. N. 873 

3. Valuation — Application for 

leave to appeal — Appealable valve — Decision in 
directly xavolurg amount Defendant* who were 
co aharera of the plaintiff m the zemindari having 
purchased certain holding from the tenants, the 
plaintiff sued them for their ahare of the rent due 
from one auch bolding, amounting to Ra 230 The 
High Court reversing the decree of the lower Court 
dismissed the suit on the g-round that aa there wos 
no contract of tenancy between the parties there- 
waa no relation of landlord and tenant between 
them The plaintiff in applying for leave to appeal 
to the Privy Council proved that there were Other 
holdings similarly purchased by the defendants 
and that the decision of the High Cqjirt would 
have the effect of depriving him of rente of all 
auch holding amounting to Its 600 a year, which 
capitalized came up to over Ps 10,000 field, 
that the decision indirectly involved a claim or 
question to or respecting property of the value 
of Rs 10,000 or upwards and leave ought to be- 
granted Shikath Pal Chowduury t Girindra. 
Chandba Pal Cnowdiichy (19O6) 

14 C. W. N 651 

4 Lean to appeal — 

Appealable value — right of parly to prove value of 
evbject matte r contrary to valuation in plaint or 
memo of appeal — it eerie profit a pending mil if to 
be aided The valuation made in conformity with 
the stamp law do not prevent a party from 
obtaining leave to , peal by provmg that the real 
value of the subject matter does not fall short of 
the appealable amount But a defendant who had 
previously adopted the value given in the plaint 
for the purpose of an appeal preferred by him 
should not be allowed to contest that variation 
on the principle that a party cannot both appro- 
bate and reprobate In a suit for recovery of 
possession of immovable property with mesne 
profits, the subject matter to be valued would 
include mesne profits claimable from the institu 
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PRIVY COUNCIL, APPEAL TO— mnU. 

— Final Order — Interlocutory order—* 

Order nettling an application f or bunging on record 
the legal rtpreeenWives of a deceased party to o 
pending appeal — A mended Letters Potent, el* 39— 
Cirri procedure Cad* {Act V of MS), ss 103, 110. 


applied to havo hie name brought on the record 
The High Court disallowed the application and 
ordered the names of tho heirs ol the deceased to 
bo substituted The applicant applied {or leave 
to appeal to His Majesty in Couocil from the order 
rejecting ibo application ; II ill, that the order 
having been passed on an application in a pending 
appeal, was not a final, but an interlocutory, 
order , and that no appeal lay from it to Hi* 
Majesty in Council under tho provision* ot el 39 
of the Amended Lettora l'atent Gatqaita 

KEVAKSHIDAITA •> OAXOAPfA MALESHAtTA 

(1914) . . . L L. It. 33 Horn. 421 

PRIVY COUNCIL, PRACTICE OF. 

See Adoption . I. L. R. 40 Calc. 879 
See Contract . 1. L. R. 39 M&4. 509 


Stt Hindu Law— Expo wisest 

1- E. R 39 Calc. 528 
t L. R. 40 Mad. 709 
See Hrvotf Law— lurAimgtE Estate. 

L L. R. 37 Mad. 199 
See Limitation Act (XV or 1877)— 
s 4, Sea II, Art 179 (2) 

I. L. R. 38 AIL 284 
8 19, Sen II, Art 143 

L L. R. 35 All. 227 
See Mortgage . L L. R. 41 Calc 383 
See Practice 

I. L. It. 48 Calc 094 
See Privy Council. 

See Sale tor Arrears or Revenue 

I. L. R. 44 Calc. 573 


1 . - 


- Alteration ot decree appealed 


■from in respondents’ favour without cross-appeal 
by them. In a amt on a promissory note lor 
Rs 18 CM2 principal, and interest at IJ per cent 
per mensem, nod also for interest, ** on the decree 
from the date of the institution of the salt until 
realisation,” the first Court passed a dectea for 
only Rs 500 "with Interest as prayed." The 
Chief Court of Lower Burma ordered that “ the 
decree of the Original Court bo altered to a decree 
for tho foil amount claimed.” and said nothing 
about interest The plaintiffs (respondents) 
applied by petition, to the Chief Court to amend 
Its decree by adding a specific statement that 
“interest aa prayed for in the plaint” was pay 
able on the decretal amount, bnt the appbcation 
was dismissed The defendant appealed to the 
Privy Council, and shortly before tho case came 
on for hearing, the respondents petitioned for 
special leave to enter a cross appeal so far as the 
decree of the Chief Court had failed to include 
interest after the institution oi the suit A con 
sent order in Council was made on 6th March 1910 
that the respondents should ha-ve leavo on the 
-hearing to appeal on the question raised In their 


PRIVY COUNCIL, PRACTICE OF — contd. 
petition, and the’* Lordships, while dismissing 
the appeal, altered the decree of tho Chief Court 
as prayed m the jictition, without a cross appeal 
being entered Cassih Armed Jewa r Narai*cAW 
Chewy (1910) . I. I* It- 37 Calc. 623 

2. Stay of execution — of deem 

pending appeal— rover of High Court where appeal 
Jar been admitted by special leart— Ctml Procedure 
Code {Act V of 130S). O XLl, r 13 , (Act XIV 
of 1SS3), e COS The High Court has power, 
under r 13 of O XLV of tho Civil Procedure Code 
(Act V of 1908), to stay execution of a decree 
pending an appeal to His Majesty in Council, in o 
cue where tho appeal has been admitted by rpecial 
leave Njtya Mosi Dassi t Moonc 6ri)AN Sen 
( 1011) . I. L. R. 38 Calc. 335 

3. — — New point of law as a ground 
ol appeal which, bad not teen dealt with by the 
Courts below — Appeal heard ex parte It is con- 
trary to tho practice of tho Judicial Committee 
to allow s point to bo raised on appeal before them 
which had not been discussed in the Court! below, 
and on which their Lordships have not got thn 
assistance ol those Courts Jrc Rtsuir v Makara* 

Snoir (1911) . • . I L. R. 34 AIL 67 

4. Appeal In criminal cases — Cate 

where tome tubutantial and grave injustice hat been 
dont—Connclum on partly mndroissiU*, and un 
reliable evidence— Principles governing interference 
leilh Ttrdiel of Criminal Court in India — Cotta 
where appeal of aecuted per/on tuccefdt Special 
lsavo to appeal in a criminal ease may bo granted 
where “by some disregard of the forma ol legal 
process, or by some violation of tho principles of 
natural Justice, or otherwise, aome substantia! 
and gtavo injustice baa been done ” In re Ddlct, 
L. R 12 A C 459. per Lord Watson, followed 
In this case in which the appellant had been 
tried with others and convicted of abetment of 
murder, and sentenced to death, their Lordships 
in allowing tho appeal, wero of opinion that in- 
justice of the kind above mentioned bad been 
done, Inasmuch as a vast body of inadmissible 
evidence, hearsay and other, had been admitted ; 
that when admitted it had been used to the grave 
prejudico of the appellant ; and that at the end of 
tha heating before the Judge of first Instance 
there did not exist any reliable evidence upon 
which a capital conviction could be safely or Justly 
hosed Held that under these circumstances 
whatever doubts their Lordships might have of 
the appellant’s innocence, or whatever suspi 
eionstbey might entertain of hisgmit, orbowever 
great might le their reluctance to interfere with 
or overrule the decisions of the Indian Courts in 
Criminal matters, the conviction should not be 
allowed to stand. Held, also, that this case was 
not one of disturbing the verdict of the Judge of a 
Criminal Court in India, who having seen and heard 
the witnesses h*d believed them and founded hrs 
decision on their testimony ; it was the reverse 
of that, because In this case the Judge who saw 
and heard the witness upon whose evidence the 
conviction wag mainly based, did not tfmlc his 
evidence so reliable that he could act upon it 
alone and had, therefore ordered the discharge 
of the other accused implicated by it Costs of n 
successful appeal were not allowed as against the 
Crown John ton v Rex (1504), A C S17, 824, 
followed VATmTSATBA Fillai » Ktnc FirpSROR 
0913) . • • . I. L. R, 88 Ms a. 601 
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DRIVE council* PRACTICE 0 T—tonfi 

Jf. — . . In Criminal tone — Groxndt (or 

refusing special have lo appeal la this case the 
mwa gto-.ittds of appeal were that tho Jadge had, 
daring tbo trial, wrongly amended the charge to 
the prejudice of the petitioners , improper »dmi» 
sioo of evIJenca , misdirection , and that the 
sentences contravened the provisions of a 71 of 
the Renal Code (Act XLV of W») But their 
Lordships were of opinion that in what had 
been done there was nothing grossly contrary 
to tho forms of ja«ticc nor any violation o’f 
fundamental principles, and therefore refused to 
grant spocial lease to appeal to Ilia Majesty in 
Council on tho ground that they had no power 
to interfere DilM, In re, Z X IS A C 453, 
followed Currono r Ki.ro > urgRon (1313) 

I L. E. 41 Cult. 555 

e Of newspaper for publication of 

criminal libel t — Penal Code Met XLV of IStfl), i 
i 09, Exceptions 1,2 3 and a 52 — Position of 
raemhev* o/lh* Press and of Judge* — Libel on 
Magistrate i» respect of conduct of criminal trial— 
Charge to Jury — Misdirection— Parers and functions 
of judicial Committce^m criminal eases No hind 
of privilege attache# td the profession of the Press 
as distinguished from the members ot the public 
The freedom of the joomalistisan ordinary part of 
the freodom of the subject, and to whatever length 
the subject in general may go, so also may the 
Journalist, bat apart from statute law hia privilege 
is no othor and no higher The responsibilities 
which attach to his power of dissemination of 
printed coulter may, and in the case ol a cooscieati 
oua Journalist do, make him more careful , but the 
Tange of hts assertions, hia criticism*, or hw com- 
ment* is as wide as and no wider than, that of 
any other subject No privilege attaches to hia 
position Nor does any privilege or protection 
attach to tho public acts of a Judge which exempts 
bun. In regard to these, from free and advene 
Comment He is not above criticism, hia conduct 
and utterances may demand it Freedom would 
be seriously impaired if tho Judicial tribunals were 
outside of the tange of auch comment. The appel- 
lant, the Editor of the Burma Critic, a newspaper 
published in Rangoon, sra* charged trader a <93 
of the Tenal Code with having in certain articles 
entitlod “ A Mockery of British Justice ” defamed 
a Dwtnot Magistrate with reference to his alleged 
conduct In tlio trial ol a easa in which a European 
equated on charges of 

‘ f U or 12 


PRIVY COUNCIL, PRACTICE OF— ctwftf 
defence, and his belief that the libel* were tree, 
had been put forward for the appellant; and for 

the respondent a case was made which wa* also . 
fair and statable, so that there was material before 
the jury on both sides, and the determination was 
on a subject peculiarly within the jury 1 * province. 
The case was not improperly withdrawn from the 
jury’s domain on fact, and they were not mia 
directed in fan- A charge to a jury must bo read 
as a whole If there are salient proposit Ons of 
law in it, these will of coarse be the subject of 
separate analysis But in a protected narrative 
ol lact, the determination of which is ultimately 
left to the jury, jt must needs bo that the view 
of tha Judge may not ccutsi&a with the new ol 
others who look upon the whole proceedings in 
black type It would, however, not be in accord 
ance with usual or good practice to treat such 
cases as cases of misdirection if ( upon the general 
view taken, the case has been fairlv left Within 
the juiy 1 * province But m any case in the region 
of fact their Lordship* of the Judicial Committee 
would cot interfere unless something gross amount- 
ing to a complete misdescription of the Whole 
bearing of the evidence has occurred The appel 
lent’* defence being aa aboTC, and involving an 
admission that tho libel* were Jalse, his counsel 
at tha Inal bv statement* and innuendoes which 
wrre reiterated throughout the case, endeavoured 
to withdraw the pleaded defence and to persuade 
the jury that what was atated m tha defamatory 
articles was true Held, that it could not he con 
aldered misdirection tor tho Judge in charging the 
J ary to pat before them » cam (ire ol the real 
fact* of tha case aa disclosed by tho evidence, 
showing what *H in accordance with the pleaded 
defence, namely, the falsity of the libels, and tho 
consequent innocence of the Magistrate on tho 
charges against him The letter* put in evidence 
aa to the charges that the Magistrate had conspired 
suddenly leave the complainant* in the abduo- 
tion and repo case without an advocate, and to 
furnish them with a false interpreter, though not 
before the appellant when he wrote the defamatory 
articles, were before him In the coarao of hie trial , 
cred that they were not 
stake on » matter ot laett 
5cls should not have been 
: the mistake should have 
an apology tendered | in 
vs* conducted to its Close- 
unstated defence was tho 
•- ‘but hII the libels 


( S*23 ) 


DIGEST OF CASES 


( 3428 ) 


PRIVY COUNCIL, PRACTICE ©F-towfl 
Tho views expressed by Dr Lushington in The 
Queen t Joyhten Mookerjee, J Moo PONS 
272, and the principle and practice laid down ly 
Lord Kingadown In The Fall land Islands Company 
r. The Qneen, 2 Moo P C M S 200, *tUI remain 
those which are toll owed by the Judicial Com 
zuittee In appeals in criminal matters The prut 
ciplo laid down in Tt Dittet, L it 12 A C 239 
that the course of criminal proceedings will not 
bo reviewed or interfered with cy the Pnvy Connell 
“ unices it Is shown that by a disregard of the 
forms of legal process, os by sotae violation of 
the principles of natural justice, or Otherwise 
substantial or grave injustice has been done," 
is not to bo interpreted in tho tense that where 
ever there bad been a misdirection fn any criminal 
caao leaving it uncertain whether that miedircc 
tion did or did not affect the jury’s mind, that 
then in such cara a miscarriage of justice could 
be afl'iined or assumed The Judicial Committee 
ia not a Court of Criminal Appeal In general 
Its practice is to the following effect It will 
not interfere with the course of criminal law un- 
less there has been auch an interference with tho 
elementary right of an accused as haa placed him 
ontaido of the pale of the regular law, or within 
that ytile there has betn a violation of the natural 
principle of juatice so demonstratively manifest 
as to convince their Lordships ,frtl »l at tho result 
arrived at was opposite to the result which they 
themselves would have reached , and, secondly, that 
the same opposite result wcuhi Lave been reached 
bv the local tribunal also if the alleged defect or 
misdirection had teen avoided Malm r. 
Attorney General for bun Sruth irate’. (1692) A C 
67, TaUhinatha Filial v The Amy Km per or, J l 
I ' 36 Mad 601. L R 401 A 193. and lanur v 
The King, (1S11)A C 221, distinguished It must 
be established demonstratively that justice itself 
in its very foundations has been subverted, and 
that it is therefore a matter of general Imperial 
concern that by way of an appeal to the King it 
ran be restored to its rightful position in that r«rt 
of tho Empire T1 e authority of decisions of the 
Court of Criminal Appeal in England which apply 
to » different system, a d ffeient procedure, and a 
different structure of principle trust stand cut of 
the reckoning of any tody of authority in the 
matter ot the procedure of the Judicial Ccmmlttee 
in advising Ilia Majesty Clifford v The king 
Emperor 1 L It 41 Cnfe 668 TP. 40 1 A 211, 
approved Asaoiri r Krxr Evprnoit (1914) 

\ Is ft VaVc. WPi 

7 Criminal cow— apufication/or — Pets 

tioners sentenced to death — Slay of execution oftenten 
eet pending hearing of petition, refusal of — ? (ridering 
ad we at lo exercise cf king t Prerogative of Pardon 
On an apibcation for special leave to appeal in a 
casein which the pcti’icnera had teen sentenced to 
dcatl their Lordships of the Judicial Committee, 
not being a Court of Criminal Appeal, declined to 
interfere with regard to staying execution of tha 
sentences pending tie bearing or to expires any 
opinion as to whether they ought to bo auspendcu 
The tendering of advice to Hie Majesty as to tha 
exercise of His Prerogative of pardon ts a matter 
for tho Executive Government, and is outside 
their Lordships’ province Dalstokcwd v Kiwd 
Eiu-eeob (1015) I. L. 8 42 Calc 729 

8 , — — — — Invasion of l Hrrly andjustriglhc/ 
a eitt^n— Entlt'tltmenl— Criminal end CieU 

VOL II, 


PRIVY COUNCIL, PRACTICE OF — could 

ftaMt'y duti nefion brtireen — Costa against Crown 
In criminal appeal Tho appellant, who was a 
member of a firm, was authorised by tho guaidian 
o! two minors by a power-oi attorney to act for the 
guardian in colicctirg and Investing tho minora’ 
property Actmg under this autbonty, funds were 
received end remittances made from 'time to time 
by the appellant a firm with whom an account was 
opened in the name of tho minors A certain 
amount duo to the minora from a creditor was paid 
by him in the shape of crediting it to the appel- 
lant's firm In tbeit account with there batilera 
which account was overdrawn The rumors’ ac 
count with the appellant’s firm was duly credited 
with that amount The appellant being thereafter 
asked to give a guarantee for the funds of tho 
minor in bis hand gave security to the satisfact on 
of the authorities. Thereafter criminal proceed 
mgs were instituted against the appellant who 
was tried by the Chief Justice without a jury and 
convicted ol having embezzled the minor a money 
Held, that the facta did not on any just or legal 
view ol them warrant a conviction, and the pounds 
of distinction between the categories of liability in 
a civil ** distinguished from a criminal twit appear 
ed in the present cate to have teen left out of 
judicial view That the Judctal Committee of 
the Privy Council does not lightly Interfere fn 
criminal casea but in the present case, although 
the procccdmga taken were unobjectionable in 
form, justice had gravely and mjunouslv mfa 
earned and the sentence pronounced against the 
appellant formed such an invasion of liberty erd 
such denial of bis just rights as a citizen tbit their 
Lordship* felt called ujon to interfere Having 
regard to the exceptional nature of the case their 
Lordships directed the Crown to pay to the arpel 
lant tho costs of the appeal. Lasix* o Tee Kiso 
(1013) . 18 C. W. N 08 

9 Tie gereral principle is ealab 

lisled that the King in Council does cot act 
in erercite of h s prerogative to review in 
criminal case* in the free faihion of a folly constf 
luted Court of Criminal Appeal He ejecta 
of the prerogative tatra place only where it is 
shown that injustice of a tencut erd substantial 
character haa occurred A mere mistake on tho 
part of the Court bc'ow, aa for example, in tLe 
adnusicn of improper evidence, will not suffice 
If it has not led to injustice of a grave character 
Nor do the Judicial Committee advi e interference 
merely tecauso tl ey fhemeelves would haTe taken 
a different view ot evidence abrmrted hmi'n que* 
tiona are, as a general nile, treated a* be ng for the 
final decision ol iho Courts below Under s 1"2 
of the Criminal Procedure Code (Act \ of 1598), 
every police off etc making an investigation ia to 
enter his proceedings in a diary which may ho 
used at the trial or inquiry not as evidenco fn ffe 
ease but to aid the Court in auch Inquiry or trial 
And by s 374 when I he Court of cession pastes 
sentence of death the pnocccdicga are to be sub 
milled to the High Court for confirmation, snd 
tho sentence la not to be executed unless it Is 
confirmed by that Court In this case which was 
one of muzder tho accused was convicted by tho 
Sessions Judge and sentenced to death and that 
sentence was substantially tn every material piatti 
culat confirmed by the Court of tho Judicial Com- 
missioner (aa tha High Court) on appeal After 
confirming the sentence, the High Court of Appeal 
book into consideration the pof cc diary, made 
28 
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dtA g the preparation of the coa* for Ihe tmt 
ptwn lI idling Ibo cr*slibUI»y of aoroe of tie 
witm-mw for (to defence and treated (ho rulnne 
tl a •• lx* t>z rrld-crw In tlte «m dlrcreJlHnj 
them Melt I r the Judicial lummltlre th*t th« 
l*' r* wae dearly wrong In *» treating (to wtrlce 
In lie poHre diary In a runner »Urh ■*» I .ron 
•tltcrt with the prerfeireia of « t73c,|th» tMmIn»l 
rnvnlin Colo. {>» »j r It ants, / [ 

P If AS 3S, epirev»J Pot > if U improper 

admlanftn of endepcw wa» :: < t r »1fb-nt 
why Ihrlr lem'ah’pe aiooM trranra'ii I Intrrfrr 
moo wl b l\-e jo tgment end e-ntenrei. The on U. 
tlone Of t o Colo a a t Jur«ada t km IjJ term tom 
piled »ilh| (ho Court of Ap;*wl La! l*f -re tt 
CTldeiuW on which it ilaoal re area and rn which 
It cooLI prorarly bare baaed |ta a(5mat*e and mi 
£ mutton of the rout ton An error In fere-cl ,-» 
Clay be of In gram n character aa to warrant It* 
IMerfrreoce of (to ftnrerelgn aa for ioaunea If It 
da] rirrd an acr-oard of a on ilnthnul it alatn 
tory «U‘t to U> trlc-I by J ry Or by a.m jnrtl 
rular tribunal i <jt It may hara Urn nmnl to 
au.-h an aitent aa (o cane* I La nirone of |L« 
|iroeooJinra to In pontrarr to fundamental prtnei 
ploa which }ua «• reiulree la be tWml Ev«n 
If their EorWhlp* thought the ae-cranl |nl t» they 
would tv t heaiute (o rtwm9-ii 1 1 ho a Ton lae o f lh« 
p— rogatWe arena au b w *« IU e*»e put Ure t' e 
error emulated only in th* fart that frlljct* h»d 
hem fmp*o[>et , y admllU .1 which waa not orer.tul 
to a reeult which mlgl t ham t*vn coma to who It 
independently of It. 5uU merit } i.Uee had bom 
Aloe, and flat Iwlng an it would be contrary t.. 
thn r“* ■*— “ - ‘-a- •> 


10 - 


■ ■ ■ The King In 

Connell la not a Court o* CrHlnal Appeal anl 
the power of t! • Soeerrlgii torn er*»'a ai perata of 
this character thou' l only l* amir land wbe-» 
them la a groaa dun! a! of mwterl tl Joallcr Mrncoa 
CocTDtn r Kith rwrinoa Cl C. W h 87 

11 Diaat tnl o! appeal foe wan I o’ 

proteeaUoo — A o JoAkuiI rfre.uee of lua—Unaa 
lion Art fil c/ IS71) Set II, A*' r 9 IS7— 
Arjlte than Jar trJcr nt tdtlr far tali u rotor fnu- 
frr e / pnptriy Irt ffl of JTIT, c S3 __r eof 
dtrrf or order et Ayr'S t Court An order of 
It a Majrrly In toorvll d an 1»* ne an apimt for 
want of Ion dorn not deal Jednially « ih 

the mitirr of the aim. anl ran in tin wm lo 

tryardod u an onlrr adopting or ronnrmine IL« 

doc *ioai appeshxt from It merely rrroan r«l 
aathoritatlrrly that lie apjw iant £aa not tom 
piled arilh the tondltljrj under tl! h the appeal 
wa* open to Um ao \ that theref re le !• In tl e 
aamo pea tlon aa if be had cot appro led at alL 
Ttherr, therefore in a m l to rnfnrve a Cioritatr 
a preliminary derrm for role m c nde In- tie 
Sntord n»le Ju ipo on the l"ih of May 1S00, 
which ««• eon firmed lr tie It jh fourt on (be 
6th of April 1163 anl an appeal to I he IT ry 
Gnroeit was admitted Ut era cl <n rm! for .ant 
of ptwenlon on lie I3th of Way IPClt H<A 
J“ T , CT jJ*Z ‘fcj »lona of tl e Courta in Indrat 
that the period of limitation for an anlicatkn 

wSiax-ixS 

TUrnttatl^t* m r 7 A w ° f Ec ^ 11 i* fh* 
A79 and UmK.Ucm i^ . b ,'” * lndo ’ Art. 

ran not Irom the dUmurat of 


PRIVY COUKCIL, PRACTICE OP—c<“« 
t*^» appeal f r e-ant of j re wctti I'm lot frost the 
or>W of tl»» m,h Iwrt rtmfmlnj; tU dorree 
*thhwa*“lUf alo-deroft A[ ttnrrt 
and dhl tint Ire Or i« tn-nred H tl a order of t.j) 

I*nTy CouftrfL Sre I u»r el t l*"*' Dj*i 
fUrii IS -a The r e t t» » 'eree Ue 
Ax rea la I ll err 'ore lawn I xro -1 1^1 « thn I«M 
Ingo'llet'ltll liwl re C-xle I*v>S (nroer Vh 
tie preaecl ajilhaihm |" r|«rt 1 tl l«i ID»U1, 
r.rd no , rrn, « of t-M A t tre^r, ! tn rrrim 
It A*, ri Mu c t Janatrij. 1 at (IfiH) 

i l. r~ as ar. aio 

12 In e»*« o! easMrrtaV fiaf an 

b? lot.tr courts— I' irri i i on *« c "vorreni 
Co 111 ,.cf «! e louria Wo* tn an l»* r «,f fact tie 
Ju I 1.1 rv, nmlllee aerrt ta tl w t ml n t on ree ft 
la eataUlalod lliat lb" * of tie (Toirt* 

U ov are Larlr wn mr Amt tvf- 

Corny mp. It i C IV refetml !«• «< *J» Ka«A 
Acniur* r Saaat lna»i*a I "» C'ro-rpntntT 

,i*h, is c. vr k mi 

13 C-Tnpromlj* •» rh fwraoar 

. nlrr i lahJ If ore r nrnrtd ayr 1 «* c" f r ap 
pro -tl of >iolU l< tnotti Uf -rn ll' III,' («'* 
tn I rl a in tla .adne < Inal tiwra »Vre 

Iv U dea red to hind pern na und't dUaUl tT by » 
eo-ipromtae which la propoaed to ho entenxl in o 
la ana; pea) t-anding l-efure (he JtJ«*i Comm!* 
tea. It 1* of the trim ret fmponanee that there 
aboull be a a »ar aipmaaloa of o,In K Iv the 

lat ovi'?of three p'reuna. Surli a quc-aliem 
la eaaenl ally an 1 n-reeaarily Ihe I rarer J*«» 
fat eon"Ueratlon of ihe Comte in Ind a who are 
in a poaitlaa tn Itulltule the fniuirlce. to ail the 
a e».j via and to obtain the infrroa ion which 
mnat always lx rm, aired Wire tan ctlunln* proceed 
Ince on he ha f of pera mt who are ona’ e I > aawnt 
for thomaclTwe. tnl though the Jed elil Com- 
mitten m.T in rare care* In tl elr d-el-e to arotJ 
the ns It lirallon or i retonjajon ef rroeced «5* 
fauna -l In lh" firet initanre an app' cation to 

d«hi ?y\c7»ErSt3i 1 «i u tvrrr*- 

t-not ournu. Jinir. 

ii Omlrelou ta srpenl ta Ollh 

Court- fee V" ef n r« -r J an < tu*ri w« »»t- 
nitatj f» ff«» ConH-rVnl (sir* fa %***' V 
opyrzl ta UkK Court lut nU r eMti -Port yon,., 
appeal from .xr-rfreUor* i cij*o» earJ oppegf from 
/r£ d4rrr It U a tel! ret l Wd rule tl r«ri*» of 
thn Jol ciat Oommliloe that •"»««'* 
ini up lie actual decree of the II pb IVurt lor 
itt row a Lull not bn allowed to eaV Him It »c» 
aahln on th* cround that U hoe wrenclT ««rpled 
a deem on of tU euhofdlu.ln Court if Jre MmeU 
iiaa neret broughl that detlaion before the Ilich 
Court for Ite Ccmridcreiloc^ Purh awqoM* VOuU 

tb/fevnJ aprra W ao. Tfe ll E h Court ought not 
to 1* 1 ablo to hare lu Wmi lne-.w otttuIo] 
p txjji mutter naTt» ol-mltlol to It The Jknrd 
OMht cot to 1* called cm to a Ijod-cet* finally upon 
nutters where they h Tt not the *d remap* of 
knouti g and welphlnp the slew Ulen ty the 
foamed Jodpc* of the Ill^h Court Thu had no. 
(hire to do with waltirg to qncrlmn an rn»etu*a 
tory dcei.vm until an a, peal i. taken from a roo- 
(Mqcmt final decree The aoree r le eppltea where, 
on appeal to the High Court lb" point waa men 
Ironed n the entice of appeat, but the jo igmant 
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of the High Cocrfc says of it that the appellants’ 
advocate 'stated that ho did not desire to press 
it,” and bo no tdoto >a said about xt Kalyas 
Das v JIaQbto Aqmad (19IS) 

J. L. B. 40 AIL 497 

15. Directions — application for-— 

AU applications for directions for the preparation 
of psjwr books In Privy Council appeals should 
be mads to tho Bench taking Privy Council business. 
Soxva I’n os ad Suras v Rani PraYao Kc 

MAUI DEM. 

20 C W N. 843 

PRIZE. 

St* Confiscation I. L. R, 42 Calc. 334 

PRIZE COURT. 

1 adjudication by — 

Set Sale or Goons 

L I* R. 45 Calc. 28 
i ■ • - ■ — Scimat of «Jnp as pt»-« 

— Claimant a Persian tubject — Commercial domicile 
of the claimant in enemy territory — Claimant Jailing 
to eetalluh intention of removing domicile to a 
neutral country — Declaration of London, Article 67, 
effect cf— Condemnation of ship as laxeful pnze On 
the Cth November 1914, war was declared between 
Great Britain and Turkey On the 13th Kovem 
ber 1914, the S 8 Karadeni’, then lying In Bombay 
Harbour, waa captured as an enemy vessel under 
Government Orders On tho 19th November 1314, 
tho shlp’a papers were lodged in Court with the 
mmol affidavit On tho 21ai November 1914, tho 
writ was issued against the ahip and tbe goods 
laden therein for tho condemnation thereof aa 
lawful prize On tho 15th January 1015, the 
claimant filed his claim to the ship Bis petition 
in support of bit claim alleged that Le was a Persian 
subject end had purchased tho ship on the 15th 
August 1914 from a Turkish Company at Constant! 
nopie whore he resided and earned on bnamese, 
that the sale had been completed tbe isme day, 
that the ship on its arrival in Bombay on tho 
19th August 1914, was not permitted to leave tho 
Port bv the Port Officer at Bombay and that at 
tho time of its capture or at any other times 
material to the matter In cause, no subject of the 
Turkish Government or enemy of Great Britain, 
had any share, right, title or interest In tho said 
Chip. He prayed for the restitution of tho ship 
arid da mures for ber detention Held, that tbo 
ship must be condemned a« lawful prize, inasmuch 
aa on tho outbreak of war the claimant had his 
commercial domicile in Turkey, and that at the 
time of the capture and for months sfter he had 
no Intention of removing that domicile to a neutral 
country and proven* mg the ship from reaching 
enemy territory. Decisions of the English and 
American Pnze Courts, referred to Effect of 
Art 57 of tbo Declaration of London considered 
10 viow of the dor Is ons in The Zamora (1916) 2 
A O. 77 and The Proton (191$) A C. S7$ The 
“ Kabadehiz” (1910) . I. L. R, 44 Bom. 61 

PROBATE. 

Set Co tot Fee* Act, 1970 — 

8. 19 (e) . . 5 Pat. L. 3. 38 

S3. 19 and 1191, Bro I and ILL 

I. U R 49 All 279 
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See Eiecutob . 14 C. W. N. 256 
Set Guard jaw . I. L. R. 42 Calc. 053 
See Hindu Law— Strjdhan 

I. L. E. 40 Calc. 82 
Set Hindu Wins Act (XXI os 1870), 
S3 2 and 6 I. L. R. 34 Bom. 508 
See Is am Lauds L L. R. 33 Bom. 272 
See Joint Pbouate 

Bit Limitation L. R. 43 I. A. 113 
20 C. W. N. 830 
See Limitation Aot (XV or 1877), 83. 5 
ASD 7 I. L. R. 34 Bom. G89 

See Limitation Aot, 1808, s. 17 

I. L. R. 37 Mid. 175 

Sen I, Aut 83 

I. L. R. 37 Bom. 158 
Aw Mauouedan Law — W at. 

I. L. R. 37 Calc. 839 
See OmcuL Trustee 

I. L. R. 33 Calc. 53 

See pRUTlcs (33) 

At* Pbosate and Administration Act. 
Set Probate Pbocksdinqs 
Set Second Probate 

I. L. P. 43 Cafe 625 
See Succession Aot (X or ISOS), 8 2ii 
L Ik R. 35 AU. 443 
See Wnx . I. L. R. 33 CalC. 8B7 

— aa evidence o! right— 

Set Succession Aw (X or 1S65), 8 187. 

I. Ik R. 33 Mad. 083 

— conditional order lor grant of— 

See Succession Act (X or 1805), e 187. 

I. L. R. 38 Mad 033 

dismissal of application, for 

default — 

Sn ill . - 14 C. W. E. 924 

. — obtained by one executor — 

Sit Hindu Law — W in, 

LLR S3 Mad. 363 
tut to revoke — 


will signed by 3rd party in presence 

and by direction of Testator — 

See Succession Act, 1S63, s 50 

I. L. R. 45 Bom. 0S9 

1 . ■ Jurisdiction of High Court— 

Utters ef Administration— Itijh Court and Ih it net 
Court MnafKiios cf— Concurrent lurudulion — lto- 
tala and AJminufraliisn tict (V e/ f SSI), M 2, 61, 
66, 87-r-“ 11*}!' Court," meaning of, in # 57— 
peuaicc'-Sidr 7 tO cf the High Courl Jtules and 
Order, The High Ccurt ha* jurisdiction to Brant 
probate and letters of administration, on the urigi 
nal Side, la *ny cs«o which could have been brought 
before any District Juige in either of tbe two 
Province* of Bengal. “High Court" mentioned 
in s. 87 of •ha Probate and Administration Aoj 

2 s 2 
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{V of 1881) U not merely confined to tho A] potato 
Jurisdiction of (bo Court, but it m'ludet us Ongi 
nol Jurisdiction In the gn> d-t of Alakendra \«rnm 
Roy, JCIf i 377, referred to B 87 of tho 
Probate and A (ministration Act docs not require 
that any portion o( tho property shoot 1 bo iriihin 
tho limits of tho Original Jurisdiction of tho High 
Court, and Rule 710 of tlio High Court cannot 
overrule tl s os press [ revisions of tills section 
giving tho High Court concurrent Jurisdiction tilth 
tho District Coart NackxdrABai.a Desi v 
Kisarcan Cuoudhby (1909) 

I L R 37 Calc 221 
2 — - ... — — Jurisdiction — Trainmen 1 iry and 
1 n testate Jurisdiction o/ High Court — f/ rotation — 
Probate and AdminulraMn Act(\l of 733/) a SO 
—Ifrcal Truitee of Penqol—01fc\al Trnetee t Act 
(XI// of l$Gi) where » Ju ign exeremlng the 
origins! testamcntsry and Intestate jun«d etion o! 
the High Court granted probate to tho Official 
Trustee of Bengal the probate being expressed to 
b" grants 1 to tho Official Trustee of Bengal for 
the t mo being assuming tho ordrr to have leen 
e roneous it cannot be said that tho Jndge aeted 
without jurisdiction so as to bring the matter 
within tho scope of a 50 of the Probate and Ad 
ministration Act OrriclAt. Tbistsf or Besoil 
» Kcurorvi Daat ((910) I. L R 37 C&Ie. 387 
3 Grant o! probile on compro- 

mise, If may be revoked— fcreon* "■>< t u,r1 '" hut 
eojntfinl of grant t / bound — 7"/ 1 <» I / bound— 
Acquiescence — D'lejo lion of poirtn b I Dielncl 
Jut] a to Dufncl Delegate— Prol ate and id min it 
trnhon Act (I of MSI), * 3’ Proceedings )n a 

Court of probate are proceedings qnaet tn rem 
and a probate granted in solemn lorm Is binding 
not only on the parties who hove appearel or 
hare boon formally cited but also on ] rides i e , 
persons srho bring cognisant of the proceedings 
and basing an opportunity to intervene have 
vhosen not to do so. Nsiiell v Week* 2 Ph.llim 
Ml JlyfcAcrfry v Audctoe. I it 2 F & D 
d'7 To mg v Itolhu-ny (153.5) P 37, relied on 
It may bo taken as settled law that In a conten- 
tious proceeding probate mav bo granted In 
common form In consequence of a compromise 
between tho disputants resulting In the with. 

drawal of opposition and that it cannot afterwards 

bo revoked except on proof of fraud or circntn 
volition practue 1 either upon the Court or upon 
the parties XtOJ y Aalrm 2 SIoo P C C S3. 
foil >ircd When a probate is granted m common 
form by reason of a compromise between the 
part ea the terms of the compromise cannot be 
erabod id in the order, lot the reason that a Court 
of Probate cannot in many instances eoforco tbe 
terms. EVan. y Savndert SO l J P Jl <fc A 
m Poaloiqht v Carter, 3 Sir ,{ Tr U , Carr, It 
v Chnat an L 7? 2 P d. D l SI, referred to But 
thev mav bo enforced by an action if otherwise 
unobjectionable But though a probate obtained 
In common form as the result of a compromise is 
biading upon tho psrtle* to the compromise it fs 
not b almg upon those who are not parties to it, 
evmi though they hare been cogn aunt of the 
rermar proceedings II vtcl'rlei/y Andrcvt, L J! 
f. f * v 327, refereed to When the terms of 
no compromise are agreed to b\ the parties »1 o 
. „ Probste sriU not mate 

pfQ f r n 8 infants to il e terms of the eom, 
promise. A emu a r Strain* L R C P D SIS, 


PROBATE— eonW 

referred to Put though an infant has a right Bt 
such cases to apply after he comes of ego for res o- 
cation of probate obtained by consent jet he may- 
be barred by acquiescence and delay for a long • 
time or by the subsequent ratification of tho dis 
positions of tho will from putting tl e executor to 
the proof of the will in solemn form or from con- 
testing its genuineness Ilaffmaa v Aoret*, S 
Philhm 230 note Mohnn v Prong), Ion (1900) P 
St, relief on Where the caveators having by 
reason of a compromise, withdrew!] tlfir opj-osl 
lion the District Jndgc sent Ihe esse to tho Du 
trict Del, gate for enquiry so 1 report • Held that 
the District Judge hsl acted within tbe power* 
conferred on him by a 02 of the Probate and 
Administration Act Kttvja Lab Cuowtuiwi v 
Kail ASH ClUXDRA CHOtVDHBY (1910) 

14 C. W. N. 1088 
4 — — ■ ■ . Bequest to Idol —Probate and 
Jdmxniatration Act( I of 785/)— fchela t appointed 
erect lor lg implication — Lithrt of eidnnvietrolicn 
with will annexed it thovl! be rr rated and prelate 
ordered to issue Blire tho le-tator having le- 
qneathed bis estate to an idol the ilebatt who was 
opposed by the testator a heir* was granted letters 
of administration with the will annexed i — Held , 
that although the appbeant might probably lave 
been granted probate as being executor by Impli- 
cation tho estate being verv small and letters of 
administration having been actually issued and 
tho objector who apjiesled having no sort of 
Interest in the matter, the order of the District 
Judge should be maintained Jlropo v Kaf Kumar, 

6 C H it 310, referred to Kair Cnanaw 
THAErn r Axxaxoa Kaxta JlnATTAriixrjFE 
(1910) 15 C W. N. 1 

4 («) Mahometan Will— It is not 

necessary to take oat probate to a Mahometan 
Will which may be tendered In evidences nd proved 
In any proceeding although no Probate has been 
taken out In respect of it Bi*r*A Bibek r 

15 C W. N. 185 
6 Party entitled to chlect io 

grant Ot— Attaching creditor hoeielereit evfiicmt to 
oppore grant Where an application Is made for 
tbe grant of probate of the will of A, a Judgmi 


creditor ol A'e son who in execution I 

tho son’i Interest In the property of his deceased 

father baa an Interest sufficient to Justify h m In 
opposing the grsnt Ararai. Ba*tijk A*s*r r 

Aarayasa Ann (1910) I L. R 34 Mad 405 

6 Standard of SrOof — Tcetarrentar Jr 

capacity — Ttndtnccac to execution — Prceumpt cn— 
Pjperl evidence rtlccaney and ought of — Practice 
—Svrcution Act (T of 1S65) «• dr 4<t CO— 
r»i ience Act (/ of 7S72) te 3 10, 43 101 1SS 
The standard of proof to eslnllish a will requ red 
by tbe Indian Statutes is that of the prudent 
man and not an absolute or conclusive one Tbe 
doctrine in Tyrrell v Pointon (1(14) p HI, 
and Parry v Dvthn, 2 Moo P C 4(0 dwirsrcd. 
Bhtma Churn Kui dv v Khitrcmoni Dnsi IIP 

27 Calc Cil L R 27 I A 10, refereed to Tl e 
presumption against misconduct exists in a Civ I 
case, though It mav be rebutted by a lower standard 
of proof than that in a criminal tiisL Cooper v 
Slide, 61/ L Cat 7/5, and Deri"* y IF iln n 10 
SIoo P C SOn, referred to The tdm ssibi'itj , 

rrlevanej and weig! t of (be evidence of exp eric. 
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PROBATE— <o«W 

discussed Ptr Wood Boms, J — If the crow 
examining counsel, el ter putting » paper Into the 
hands of a witness, merely aeks him some question 
as to It* general nature ct identity , hie adversary 
will hare no right to see the document, but if 
the paper he used for the purpose of refreshing 
the memory of the witness, or if any question be 
put respecting its contents or as to tho hand 
wilting mi which it f* written, a tight of it may 
then be demanded by the opposite counsel F/ei 
v Feet, 21 L T It 670, referred to Jakat 
Kujiahi Da«si y BmsEsstjR Pitt (1011) 

I. L- R. 39 Calc. 245 

7. » — — Caveat— •/ may he enured ly 

leafjie of a predeceased ton — Maintenance of v-idoia 
of prerfttKMCil ion, if moy It agtcUd tv proto (t 
pmeetdiMijs— OWijn/ion of the heir — Stiff cient is 
tire*! "I he widow of a predeceased son of the 
testator has in fact bo interest sufficient to enable 
her to appear on probate proceedings Her right 
to maintenance will not bo affected by anything 
that may take place on the heating of an applies- 
lion for probate Bn i Parbati v Tarvadi holitt 
ram, 1 B 11 25 Bom 263, dissented from 
Yamuttbai v Manvbat, 1 L P 23 Lorn CO f. 
approved Pusijninninl v Eelnmmal, ILF 
22 31 ad 305, followed Suldeehury Dam » v 
Janardan Barlar, 1 L B 20 C ale 557 Jf 11 
N 530, referred to In Me poods of Oovjvda 
■CnAi.n«A Babajze (1013) . 17 C. W. H. 1141 

8. Limitation— £mtihj'ioa Act (IX 

of 1903), t 16 J— Its applicability to probate fro 
tee liny* — j'rohule and A<f/ni»Mtrnlion Act (V of 
1531), t 83 S 164 of the limitation Act does 
not apply to the ease of one who is not a defendant 
in a probate proceeding Merely citing a person 
fn a probate application does not make him a 
defendant Under a 83 of the rrohatc and Ad 
ministration Act the caso must be contentious and 
the person cited mnst appear to oppose tho grant 
before ho becomes a defendant The limitation 
lal 1 down in Art 101 of the Limitation Act applies 
to tho case of a defendant as understood by s 83 
•of the Probate and Administration Act Bat 

'lantlbat y Manel/i KavMft, 1 L 12 7 Bom 
21?, Tvlaefc Sinflh v Furaofein Pro tad. 1 L. Jl 
22 Calc 021, Fahmat Karim r Abdul Kanm, 
1 L It 31 Calc 672, referred to SahoJa Sovdabi 
BasaK v. Arnor Chaba'i Basak (1914) 

1. L. R. 41 Calc. 819 

9. Joint Hindu family, Ancestral 

•property — JF»B — Payment of full probate duty 
*In a case where there was admittedly a joint 
Hindu family consisting of a father and a minor 
Bon, the father made a will in effect bequeathing 
the whole property to his minor son It was 
not disputed that the property covered by the 
will «s joint family property The executor* 
contended that the deceased testator had no bene 
licial interest in any part of the property devised, 
and therefore they were exempted from the pay- 
ment of any probate duty Held, that where the 
matter in question was probate, the parties claim 
ing under the will could not go behind its terms, 
or claim any exemption whatsoever upon allega- 
tions utterly inconsistent not only with the fact 
of the will Itself, hut with tho express statements 
made therein and that the executors must pay 
full probate duty upon the will CoBcctor of 
JZaira v Cfrnntlal, 1. L R 29 Bom 161, distm- 


PROBATE — could 

guiehed Ka«itNath FARSJtAnijr i Goran a- 
dai (1014) . . . I. L. R 39 Bom. 245 

10 , Revocation— ITiK, validity of — 

Proof in common form — Kumilcdge — A'.gvutcence 
— Delay — Probate and Admniftraticm Act ( V of 
JSif) < 50 It does not matter by what facts 
knowledge of the grant of i rotate and acquica 
cence in it are established, for neither knowledge 
nor acquiescence, nor lapse of time are of them- 
selves operative as a bar to the proceeding which 
every person interested In the estate of the testator 
has a right to bring, if he was not made a party 
in the rrobate proceeding His application must 
bo bon d fde and he must give sonic reasonable 
and true ei] lunation of the delay Hoffman v. 
AcrrM, 2 Pbdlna 230 , lletrijjcathrr v Turner, 
3 Curt 502, and Ktin/a lal Chovdhvry v Kailach 
Chan Ira Chovdb my, 11 C Tl V I OSS, referred 
to 'Mavorava Oiiowphcravi v Shiva SrsDABi 
MozrwDAR (1014) I L. K. 42 Calc. 480 

jl Revocation — Probole or Itlftra 

o/ adfituiwtraiioii , revocation of — Effect on dura- 
tion under rciclril grant — I o>d or t oidallc grant — 
Moetjage to pay off debt due by estate, i / euleists 
after revocation A purchaser of property sold 
under a grant of probate or letter* of admimatra 
tion, subsequently revoked, in order to discharge 
a debt winch the true executor or administrator 
was compellable tu pay, acquires an mdrfe«*)tle 
title There has been a divergence uf Judicial 
opinion on the question of the effect of revocation 
of a probate or letters of administration, the effect 
being made to depend upon whetler the grant 
was void or voidai le A new mote favourable 
tu the rights of a loi d fide transferee for value 
without notlco has been taken m tecent decisiort 
where grants have been treated as operative until 
revoked even when obtained by fraud and hr 
••oppression of the fact that the deceased hsd 
left a will Debet drn Kalb Putt v Admimstra 
tor Central of Bengal L. It 35 I A 109 * c. 

1 L R 35 Calc S55 12 C IJ 3 502, referred to 
Where a co proprietor of tho executor having 
satisfied the entire Government revenue obtained v 
decree for contribution against him, and in exe- 
cution thereof a property belonging to the estate 
was sold at an inadequate pTice, and meanwhile 
the probate having been revoked administrators 
appointed in hi* place with the Court * sanction 
mortgaged the properly to procure money which 
they applied in setting aside the sale under e 31 OA 
of the Civil Procedure Code of 188?, and subse- 
quently tin appeal by the executor, tho tatter was 
restored to office and the letters of administration 
were cancelled Hiltl, that the mortgage held 
good 8ailaja Proud CwattrpjEk t Japo 
Kath Bose (1914) 19 C. W. N. 240 

12. Succession duty — Court Feet 

Act (l if of 1670), s 19 (c) a* owe urftrf ly Ad Kill 
of 1STS, t 19 (e)— Death of the fret executrix— 
Application for teccnd probate — Duty payable, if 
any, on teeoni prolate When an executor, to 
whom probate has been granted, dies leaving a 
part of the testator’s eststa unadmJnistered, and 
a new representative is appointed for the purpose 
of completing the administration there being no 
new succession and no new devolution of the 
estate, no fresh succession dntv should be levied 
What the legislature appears to have intended fs 
that where the full fee, chargeable under the Court 
Tee* Act on a probate, at the time it fa granted. 
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PROBATE— co»cM. 


although in such a ca»e the Court was bound to 
scra'miic the evidence very careful!?, there was 
no rale of the law of evidence that loch a will was 
Incapable of being proved I'lvoruvl Dfbta * 
Uriti ay Nath Gjtosal (1817) 23 C. W. N. 424 
19 -- . Account! — Prohats and Ad- 

mimltrahon (Act 1 of 1881}, e SO, clave 5 of the 
explanation a»d t 9S,eubs (1) — Liability to tub 
nil accouit), if periodical— Incorrect account* 
for period unlecedt ni lo the /not grant of probate, if 
just cause for molts; the jrobate The statute 
contemplates the submission of one account only 
and tho executors are under no liability to submit 
accounts periodically. Untrue accounts sub 
nutted for tho period antecedent to the final grant 
of probato is not a just cau«e for revoking the 
probate under clause S of the explanation to s 
60 of tho Probato and Administration Act 
Chandra Kumar Coakbavarti v Pbasanna 
KvMAtt CmmTtsnltUU 

X. L R. 43 Calc. 1051 


PROBATE AND ADMINISTRATION ACT (V 
OF 1881). 

See IIivdb Law— W i u_ 

See Limit vtion Act 

I. L. R. 07 Mad. 175 
See Receiver J. L. R. 37 Calc. 754 

— Sab by executor before probate— 

Set Executor, sale in 

I L R 36 Mad. 575 

whether obtaining of Probate neces- 

my before Executor can sue— 

See Limitation Act (IN or 1508) 

UR 37 Mai. 175 
• " is. 2 and 4 — 


S-e Hrtno Law — Will 

I. L. R 39 Med. 385 

is. 2, 51. 68, 87. 

See Probate L L. R 37 Cafe 224 
S- 3— 

Set ttnt I. L. R. 43 Bom. 641 
ss 3. 51, 53— 


Set Tbansieb 


1. 1 E 42 Calc 842 


See Fieoctoh, salt f\ 

L L R. 30 Mad. 575 
See Hrvnu Law — Will. 

I. L. R 38 Mad. 363 
Set liurrATlov Act, 1808 

L L. E. 37 Had 175 
See Mahoubdan Law — Pbobatf 

L L. R. 37 Calc. 839 
Bit SrrTLvjriNT by a Hindu Woman 
on Trusts I. L. R. 40 Bom. 341 

— ■■ — - — s . ponied in 

Court," meaning o ) — IT ill provd «» French Court and 
kept with Kolary «/ deposit wW.i* the meaning q] 
section — Copy gum ly A clary, ij authenticated copy 
icitf.in the m-iHiivj of section. A I teach subject of 


PROBATE AND ADMINISTRATION ACT (V 
OF 188I>-corW. 

• — — — - 1. 5 — Wild 

Chandernigore executed & mystic will according to 
tho provisions of the French Code On hia death 
a general legatee applied to the Court at Chander. 
nagorc for having the mil deposited according to 
the French law. After the usual proceedings were 
taken the Trench Court recognieed tie will and 
made it over to a Notary with jowtr to five cfpie« 
to the parties The trustees under the will applied 
to the District Ju ’ge of Jfcghly for letters of 
administration with a copy of the will annexed 
Held, that a 6 of the Probato and Administration 
Act does not require that the wilt ibould have 
been deposited once and remain in Court for all 
time The fact that the will was deposited in 
the Trench Court and the Court had before it tbe 
original will at tbe time It made a judicial pro- 
nouncement aa to tlio validity of the wilt nnder 
the French law was a sufficient deposit within 
the meaning of a 6 That the French Court 
having so provided, a copy authenticated by the 
notarial teal was a pt<jy*rly a-atlwo-Ucated. copy 
within the meaning of n S Scshilabala Dassi 
r. Anukcl Chandra CltOODIlURT (1918) 

22 C. W. N. 713 

ax 5, 59, 62, 64 and 76— Prolate 

valuation for— 

. See Tbobate Dun. 8 Pat U J.411 
is. 10, 19. 31, 33 and 41— “ legal 

guardian" — disjvatifie l proprietor u h ether entitled 
to grant — Procedure when grant opphtd for by 
minor'* gvardion—Statutory ptrten fovert of— 
Court of U arde, whether manager of, t* entitled to 
grant Tbe worda “legal guardian" in a 31 of 
the Probate and Adminiitration Act, 1881, meal* 
a guardian appointed nnder the authority ol law, 
i(,i guardian appointed under the Guardian and 
Ward* Act S 10 does not deprive a dieqnal fell 
proprietor from obtaining a grant of letters of 
administration provided such proprietor is net a 
rumor or a lunatic Letters of administration 
cannot l>e granted to a minor tint under a. 31 
thej may be granted to the legal guardian of 
minor if the minor Is the role residuary legatee, 
and under s 33 they may be granted to the person 
to whom the care of tbe minor’s estate has been 
committed bv competent authority if the minor 
la the sole universal or residuary legatee or a 
person who would bo aolely entitled to the estate 
of the intestate When an application is made 
under s 31 or 33 it must be made on behalf of the 
guardian and not on behalf of the minor through 
the guardian, and the guardian mast m the first 
place apply to be appointed the minor's guardian 
lor the purpose of enabling him to obtain letters 
of administration for the use and benefit of the 
minor Until he has obtained an order of the 
Court appointing him guardian he cannot be con 
aidcred a legal guardian within the meaning of 
a 31 or a person to whom the care of the minor’s 
estate has been committed by a competent authority 
within the meaning of* 33 Although the granting 
of letters of administration is discretionary thedis 
cretion must be exercised in accordance with rnlea 
formulated and acted upon fn the courts for many 
years The mam object ol a grant being the 
protection and benefit of the estate the court 1 as 
a discretion to refuse the grant to the person 
having the (argest interest U it consider* that in 
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^OF B 18^^Sj. ADMINISTRATI 0N ACTtV PRO? ATE AND^ ADMWISTB ATIOK ACT {V 

— f. SO-coaid s tfy-conui 

aneSro£ t nnl!~u e w I1 ‘ he fI 00nd . th u at j n l COnse at the t,mB of tis deatb -*» “<ereat acquired 
i^mnosaiblo m, ^ een | them lt . h,d b « C0IEe subsequently by purchase of a part of the estate 

Shad m V ° admlc,stratl0 “ ‘be .a sufficient \Vhcre A having appl.ed for probate 

CJ * become “operative and use of a will, caused citation to be issued on £ his 

the grant , S s eron 2 d for I eT0kJce ,ither * ho bat for ,he »« u would inherit a port.on 
Sgyr C ' !iNDRi 3“ r gsBAT Bcxdabi of the estate, but the not.ee was served on B a 
' ' • %'n ™ 50 wee k after £ had assigned his interests to C, but 

10 C. W N 883 neither B nor A, who presumably knew of the 
. „ , ‘ ~ ' - — • Grant, revocation transfer by £, brought the fact of the assignment 

(mil! i i*. r, 9'‘ts to contest II til propounded in to the Court s notice, and probate waa granted 
fraud o/ creditors— Order holding applicant his right, without the assignees getting any notice of the 
J«°? pt ?,A~~ I ,,° culor y orilT Where eight proceeding* Held, that the proceeding if not 
y i r ®, , Br the death of B one of his sons L ob defective in substance was bad because the grant 
lainea letters Of administration with a copy annex was obtained fraudulently by making a false 
r*J£*P alleged will left by B which if genuine, suggestion or by conccabng from the Court some 
ouiil deprive another son S who had meanwhile thing material to the case JIoehadayim Dassi 
oeeome heavily involved In debt, of a very large 1 Karsaduab Manual (1914) 
share of his inheritance Held, that the creditor* 10 C. W. N. 1108 

ii 2I ere cn,ltIed *0 apply for revocation of the 

will, their application being based on the ground T Application for rctoca 

mat the probate had been obtained in fraud of 1,011 of grant of probate— Explanation, cl 4, cttcum 

■creditors. Shall Azim v Clandra hath Samdas, t,aKcct ,n ichtch a grant of probate is to It deemed 

o C If iV 743, Btlmont Singh Deo v Vmanath <0 *“■'« become useless and inoperative — cl 3 exihi 

Uoolcrjec, I L It 10 Cate 19. Rishan Dot v 6,,ln 9 mentonj and accounts significance of the 
Satyendra Nath Dutt, 1 h R 28 Cak 441 referred expression— Ptrtod during which executor entitled 
to Semite So appeal lay from an order of the to , «»“»*« •» possessions 9S (I), executor 

trial judge holding that the ered tor* had locus V habit to submit accounts periodically— htccssily 
stands to contest the will, the same being merely tDtmg full and specific details in objections to 
•interlocutory Sheikh Azim v Chandra hath ezteu,t/r • inventory and accounts An application 
Saniias, SC II .V 745. Abhiram Das v Copal under SfC SO of the Probate and Administration 
*"**» ‘ L. R 17 Calc 43 referred to Lakbi A«t for evocation of a probate was made on the 
rvARArv Shaw v Mcltah Chand Daoa (1012) allegations, firstly that the grant had become 

16 C W. N~ 1080 U!C * M * ®nd inoperative through circumstances, 

— — — „ , and secondly, that the persons to whom tho grant 

Code (ISOS) ss 114 anA rxi T*n .. *„» i f^ etau,e had been made had wilfully omitted to exhibit an 
aTZi i»d «ccouut. in accordance w.th the 

which ha* once granted letters Vt » P r0Tlt >° n » °f Chap Ml of the Probate Act, and 
cannot revoke had furth " « b >»»trd an ,nv entory and accounts 

in whose favour they'have'been'nrBrted 11 * \rw» * b,ch untruo ln material respects Held— 

letter* of administration I.™ Thatsolongasthe person entitled to the estatehaa 

Porte and ** »«* taken it out ot the porter ion oltheexecutwa. 


X- a T? "«*** Azim v Chandra Rath 
^amias, S C II .V 745. Abhiram Das v Copal 
£**» 1 t n 17 Cak 48 «feercd to Lam 
AARArv Shaw v Multan Chasd Daoa (1012) 


cannot revoke them w.thnnt had further exhibited an inventory and accounts 

in whose favour thTy^ilvrbccn'irrarted 6 vrw* “ b,ch *«• untrue in material respects 11 ltd— 

letter* of administration have Wn* Thatsolongasthe person entitled to the estatehaa 

part, and an 3 c.?,on ,« t ** »«* *» k 'n ■» out ot the possession oltheexecuto,,, 

ft is open to tho crA ronre^ tiV J ,hc ? a ™ entitled to continue in oecu,at«on of the 

undcra 114or. HI of the Code of CmTptttdijre T%ednThi'olk‘sm“lh Z^R ^iT^a"' 130 
or under a 50 of the Probite and Administration 7 tTCilericK 1 ork Smith L, R 21 1 A 139 

A'* imi] rutaAVaSkTataKTSim ‘ " » ft, ("f 

y T p an ait non reierred to That as under the terms of the wdl 

’ n ’ ‘ AU> ", there were duties still to bs performed by the 

cation tor— Hue ,/,« -i Revocation, applt executon it could not be maintained that tho 

Ju .1 rouse F raoA* e r ,nCn r E ,aBt had become inoperative through cjr 

»»-'.'Kk£3-S r”l“T o'c’jft omiTSJZZk 

nay apply jor y R.ddvtlata, iS 0 L. J 261 (19/5), die* 


not cited m cnnseoor^rl— s . . - / , l L it SI Calc S9 1903) and 5an<amuiO 

Zta ZT.lt,, T f/ W ,7 ^ !°r v Biddutlata, S3 C L. J 261 (19/5), d.s- 
death \ o tf/ ! al0 l' tmguished Held, further— That the statute con- 

will arises ? or consideration Vill'The'cnnrt ^ (fct - (ubmission of one invento ry , D d 0 ne 

decided that the proUte must be revoked on one !"?""* n0 ‘ P« 1 °d , ca | accounts What is 

or more of tho , revoacu on one contemplated it that an aceonnt should be fled 

Probate and AduSi.strat.OT' Aci^ The'c^v rniltr y ** r *, he . gr *5 t Btow ‘cg the asset* 

for consideration norm an .fnlm.t s' * “ atter w bieh have come to the hand* of the executor or 
■tion of probate la^hethe^M.* * or te administrator and the mannrrin w hfch such assets 
.made outa iustcLTe f^ revi.t^ '^ b *7 e have been applied or disposed of The fact that 
cation could not be thrown outtVfh. Z'™ ell “7" b *!. bern eaU " d, : d b ? th » Court does not 

;"ri A’, 

rtm, . » 1 U h„ , p - ‘V l “ S » 

"H7sr.it v„ iJi ^ " 
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PROBATE AtTO ADSDNISTB ATIOff ACT (V 

OP 1881)— «>« W 

• t. sy—caiKiim 

essential (hat objection a to the inventory and the 
accounts (should specifically state what item* » 
the inventory and in the account! are untrue 
and in what respects the item* challenged am un- 
true: it is not enough to make vague allegations 
that the inventory and the accounts are untrue 
Cjiakdra Kwui Chaksavobti V pgosex** 
Humab Csakbavabti 25 C, W. H 877 

ej. 50 (41, 78 — Application by beaef. 
ciaries I or fruit securities to be furnished ly rncu 
tors — Sureties injolimf and htairbj indebted — 
Fruh securities being not pireit, grant of probate 
canttlled and pedate ordered to be returned for 
cancellation — TVAeMee orders toll d — Inherent poteer 
Upon an application by the beneficiaries, (he 
District Judge, after notice to all the parties 
concerned, held an enquiry and after recording 
that the aocunty given by the executors was no 
longer sufficient inasmuch as one of the sureties 
had become bankrupt and (he other had heavily 
mortgaged his properties ordered the executors to 
furnish fresh security. Tbs executors having 
failed to furnish fresh security the Court ordered 
tho executors to return the probate for cancel 
laiion i Httd. that both orders were within (he 
competence of tho Court end were properly made 
Tho circumstance* which make (he grunt useless 
and inoperative within cl (!<) of s CO of tbo Pro- 
bate add. Administration Act and Jnstif) re voce 
tion may have rome into existence after the 
Original grant was made Hell, that apart from 
s 00 of the Probate and Administration Act, 
tho grout hiving been made subject to tbo eondi 
tion of furnishing proper security, the Court bad 
inherent power to enforce obedience to its dneo. 
tion sod on failure to withdraw the grant Smm 
t«A N»ta PbaMakjs p Amiut Dal. Fat flOlO) 

23 C. W. N. 763 

as. 50, 62, 89— .Hindu reversioner if to 

be specially cited in probate proceeding^]) hen Court 
misled by wrmvj information refrained from , lining 
special citation, proceeding defective in substance — 
Person hot party, when bound — Full Inovledge of 
proceeding and capacily to intervene to be proved — 
On«a of proof Although a reversioner under the 
Hindu Lew baa no present alienable interest In 
the property lolt bv the deceased, he is substan- 
tially Interested in the protection or devolution of 
the estate and aa such is entitled to appear and 
bn heard in a probate proceeding Although onus 
Sion in AD application under a 02 of (be Probata 
and Administration Act to set out tho names and 
residences of the family or other relatives of the 
deceased may not afiert tbo validity ol th* -pro 
coaling, where tbo applicant makes net incorrect 
statement on these points and Hi* Court being 
mlaied VoercV} 4oe» not direct the Issue ol special 
citation In tho exercise o! it* discretion under 
a. 69. the proceeding to obtain probate f$ defective 
in substauco within the meaning of the first clause 
of the Explanation to a 60 of the Act. The role 
*h«t a person « bound by probate proceeding! to 
n° partv and of which be has received 
“ * ^ depends upon proof of hla 

i proceeding and bis capacity 
„ • “V * sad the burden of proof 

” ho , sieges it It |» not neces- 
for 'evocation to 
at only that no epecSul eit.Uon KrTe g 




- S3. 80, 62, CD — eon'J 


00 him but also that he had no knowledge of (he 
proceedings Frcmekni’d Dae v Surtndra hath 
bale, $ C IF A ISO, followed SY4K a Cb ABA jf 
IUlSVA r pBAfCLLl SUSDABI GOTTA (1015) 

19 C. W. N. 832 

ss. 50, 89 — tellers of Adminlrntrc* 

to the estate of Hindu widow- — Locos standi to apply 
for revocation of perron denying properly left to It 
testatrix’s atndiian lYhcn letters of admmiitra- 
tion were grsDted in respect ol the will of a Hindu 
widow purporting to convey her stiidlon property, 
a petitioner for revocation who hsd no interest in 
the estate of (he deceased but who on the other 
hand alleged that she had no stnd) an property hot 
that what properly she had belonged to (he joint 
family of which she was a member, was not c<m 
petent to make the application, not being “ a 
person having an interest in the estate of the 
deceased " within a 69 of the Probate and 
Administration Act Abhibasi Das t CoriL I>AS, 

1 L It IT Cate IS followed Smcoriyp Tis'i'an 

i LaWHjpi Kota (1009) . 14 C. Y7- H- 119 

- - - — is. 57 and 78— ZW a/e and Adminis- 

tration Act (I of 1SSI). ts SO, 7 S—Clonge of tir. 
cu mete tiers necessitating a second bond nth entities 


specially where s 

• situation insea such « * an unforeseen increase 

of assets or the unexpected bresk down of one or 
both sureties If an order made in thi" behalf 
la not carried out, the Court may cancel tin origi 
nal grant Raj A or am H celery e v pellvwori 
Deli, I L R to Cole, es and In the goods of Zote 

day, (1900) P lit, Subreya Chrtty v Pcgemnull, 
I L *t "C ”vt 161, Seuediya I#i r Hash, 
1 L I 36, In the matter ol Arthur Knight, 

I L P. 3.1 Had 373 In the good, of Slarl, I P, 
IPAD 76, In the goods of Kano, Lai Akop, 
IS C, II A' 320, referred to Cirilata Da,i, i 
Bctay Krishna Haidar, I 1. T 31 Cole «SJ. dm 
tingoishsd 8c*n>vsA N ath Phahakik o Arms 
La l Pet CHAronrsr (1919} 

I L. B. 47 Cdc. 115 

». 51- 

Arc Probate 1. L, E. 37 Calc, 224 

si. 61 and #3— 

See TSAvaren 1. L R. 42 Calc. e<2 


See Pa os ate. 2 Pit. L. Z. 535 

m. 56 — 

See Pbobaie I. L, E. 37 Calc. 224 


See Etidevc 
See Pbobats 
**. 69 and 62— 


6 Pat. L. 3. 411 
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PROBATE AND ADMINISTRATION ACT {V 
OF 18S1) — eo»M. 


Set 8 CO . . 19 C. W. N. €82 

— ss. 62, 64 and 76— 

See PaoBiTC Tiicitiot roa 

L L. K. 43 AIL 411 


a. 64— 

See Letted 3 of 

a. 89— 


AnnisistsiTioir 

14 C. W. N. 463 
6 Pat. L. J. 107 


See a. 50 . . 14 C. W. N. 118 

19 C. W. N. 882 
See Letters of Adshmstbawo''. 

6 Pat. L. J. 107 

- as. 70 and 73- 

See Letters of Anum&isvrlO}. 

5 Pat. L. J. 107 

*. 78— 

See b 50 . 23 C. W. N. 783 

I. L. E. 47 Calc. 115 

is. 78, 79, 83- 

See AnntsiSTRiTioT Bowp. 

L L. R. 39 Calc. 883 
■ ■ • ... ■ as. 79, 80 — Administration land — 

Asi »«we not enforcing bond — Second alignment if 
valid— Order tf appealable An administration 
bond can be assigned by the District Jndgo upon 
conditions, under a 79 of the Probate and Adminis- 
tration Act. Bat there n no provision in the law 
authorising the District Judge to assign it again 
white the tirst assignment is still in force V here 
the first assignee having come to tenrs with the 
administrator. Other persons interested in the 
estate applied to havo the bond transferred to 
them and the application was granted Held, 
that no appeal lay from tho order, bat tho order 
being without Jurisdiction could be set aside Sn 
revision Brogo \oth Pal v Das mom Dost, 2 
CLP. SS9 . Abhiram Dai v Qopal Dost, / L B 
17 Bale 48, followed. Vmacham v hfuUalesht, 
T L R 23 Calc 140, commented on Sheiks 
KalimcdIjiji c SIussaumat MauusNi (1912) 

16 C. W. N. 882 

— 6. 81 — Indian Sutetsnon Act (X o/ 

I £85), « 250— HtB— Probate— Caveator— lethal 
possessed by the cartator The provision of a 81 
of the Probate and Administration Act, 18SI 
l which correspond with those ol a. 7.50 ot tho 
Indian Succession Act, 1865), enact that the 
interest which entitles a person to put in a caveat 
must bo an interest in tho estate of the deceased 
person, that is, there should be no dispute what 
ever ae to the title of the deceased to the estate, 
but that the person who wishes to come in as the 
gaveator must show somo interest in the estate 
derived from the deceased by inheritance or other 
Wise Abhirun Dass v Copal Date, 1 L. B 17 
Calc 48, followed ITEOjaKan BniKaJt r Prs- 
to)>ji ilEawaKJt (1SI0) L L. R. 84 Bom. 459 
82— 


See Hrsnc Law— W ar. 

L L. R. 39 Mad. 885 
ss 82 and 92 — 


See lirot Law— M tu- 

I, L. R. 39 Mad. 365 


PROBATE AND ADMINISTRATION ACT (V 
OP 1881)— «n<d. 

— • ■ — ■ a* 83 — 

Set Evtdexce A at (I of 1872), s 41 

I. L. K. 28 Bom. 309 
See Peeadeb’s Fee 

I L R. 41 Calc. 637 
See Phobate . I. L. E. 41 Calc. 819 
See Hill . 14 C. W. N. 024 

1 ■ — ■ - Probate ease— Proce- 

dure S 83 of the Probate and Administration 
Act read with O XXIII, r 3, Civil Procedure 
Code, merely means that in a probate case tho 
Civil Procedure Code so far as possible determines- 
the procedure of the Court These sections no 
where soy that it is competent to the Court to 
allow the parties to divide tho testators property 
without proving the will Kvnga Lall Choudhun 
v Kada-ih Chandra ChouidWy, 14 C B A, X06S, 
and Saroda Kanla Date v Cabinda Jfohan Dan, 
12 C L J 01, referred to There can bo no dig 
missal ol a probate case in accordance with (ho 
terms of a petition of compromise b"tween the 
proponnder and objector The main issue in such 
a case i* whether or not tho will has been proved 
and the only effect of a compromise is to redaco 
a contcnt'ous proceeding into ono which is not 
contentions, but this docs not absolve tho Court 
from tho fash of their granting probate or refusing 
it If a compromise has been made and the 
objector withdraw* from tho contest, the Court 
will grant probate in common form, but tho Court 
cannot dismiss the case altogether and embody the 
terms of the compromise as if tbe decree was one 
capable of execution by him JsiraKBSTt Tiuko 
bait r QiJiVim 0916) . 20 C. W. N. 986 
1 Pat. L. J 377 

I 88- 

See A DMIVISTRITIOV Bovs 

I. L. E. 39 Calc. 583 

as. 88, 96— Administrator i optica" 

(ion (o » <U, granted againet opposition— Appeal — 
Order if appealable as decree or irrespective of whe- 
ther order decree or not — Interlocutory orders under 
the Act, if appealable A Hindu widow who had 
obtained Letters of Administration to tho estate 
of her deceased husband applied under e 90 of 
the Probate and Administration Act for porous, 
•ion to i'll tho dwelling house for tho purpose of 
satisfying debts Tho application which was 
opposed JJJ the reversioner having been granted, 
the lattec appealed Held, per D Cidaxtcrjee, 

J , that tho order was a decree as defined In the 
Civil Procedure Code and was appealable aa such 
Qucere . Whether a 64 of the Probate and Ad 
ministration Act in making orders of the Probate 
Court “ appealable tinder the rule* contained 
in the Civil Procedure Code” means only that the 
proccdore in such appeals would be as in appeals 
under the Civil Procedure Code Per Beach 
CBO fT, J — An appeal lay under tho terms oi s 88- 
of the Probate and Administration Act frrespec 
live of whether the order was a decree or not 
Ba&at Cjiafeba Fal r Besobf Xcsrjju Dassi 
(1916) • • - . 20 C. W. N. 28 

87— 

See Probate . I. L. R, 37 Calc. 224 


See Cim Procedure Coer, O XXII, 
s- 1 1. 1 R. 44 Mad. 857 



PH OB ATE AHD ADMISISTR AXIOM ACT (V 
OF 18Sl)-co»lf 

a 89— could 

Att MatwatBi'* U* — I'll Mafia* 

I U R. 38 Born. 141 
I. L. K. 41 Bom. 636 
'« Mauctota Pitoatarfio* 

lhU.1. 875 

Sit pK<At Coni’, s. 371. 

LAR II Mai. 417 
*%. 3<lt 3*3 LUR.lUh R 

— ■■■ Fr*ent r* alna appoint 

*4 lifts lf~lh U of «vcA Siiba,li if hath to tinier 
eirronnt* if fconn nan. 8 ky will appointed A »nd 
}i Ah executors ii well »< Sliehaila of an Ido! Id 
whose (ax our tho *111 created a (ru« id fepect 
of tho viola of his props rtieo. S left t widow 
an 1 a daughter Tho daughter obtained aJminis 
t ration dr km nan of tho r*t»to ol A and brought 
* suit against tho heir* of ,! lor delivery to her of 
the Dtbnllt r estate and f< r account*. JltlJ that 
the suit vat misconceives! A* asion at debt*, 
IcgaelM and funeral expense* were paid tho exe 
colors moot l I old tho prnuortv upon th« trusts 
of tho IViltand there > wild f« no [ toiwrt v adrolnla 
ttrel Jy the exrciitor* which wool! p*ss to any 
administratrix Ae tone* ton nppo ntni by the 
Proluilc Court If tie projum became trust 
property it aa* not for the administrator to ark 
for aeeunnt* and tho administratrix it bom* non 
ooulf not maintain a nut of thi* nature Cora 
CnasoM lui , > '8txM*n MoaNontai 

25 C. W. N. 832 

— s. 90— 

V « » 86 £0 C. W. Jf. 28 


Mom eJ in reepeet of prmeipa/ tut not of interest — 
stipulation at to nliml, i J b nlmf—Pori 4 *m 
interest S 90 of tho I ‘rebate and Administration 
Aet vbirh aulhoriaea an administrator to grant 
a mortgage of immoveable property verted in Lira 
only »uh tho previous perantsicut of tho rrobate 
Court implira that aanction of tfo Court ahoold 


PROBATE ASTO AB5HHISTRAT10K ACT (V 
OF 1891>— <oarff 

— *. 80— <oal I 

of her tuaband an) those of any other almlof* 
trator under the Act AomtfAyn A alt r llati 
(hue*, I /_ 11 25 Cal' 607, Moved. Tha 
aaliditj of an order bv ft Pi strict Judge granting 
leave to an administrator to aril property cannot 
be challenged n Uateralir in lAni] Acquisition 
proeoedinga Quart t Hhet her the order can be 
»o challenge,] on the ground of fraud. CaCSl L*L 
Hamm* r Mikiimda Brat (1919) 

23 C. IP. x ess 

— * 92- 


Sct < iir«T I it* AaiENhucvr Art. 1839. 
a. nlf l L. B. 41 Calc. £56 

a. 112- 

net Lcoarr J. In R 36 Bam. Ill 

PROBATE DUTY. 

Set Cs.t*T Trti ACT I*"6. 

2 Pat L. 1. 611 

— ■ - - ■ ■ 1 olunt on of estate for 

—I robat* nod Administrate* A'l (I of ISSI) 
o. 3 J1 CJ. 61 omt 76— Court fee, let (111 cf 
1(701 fek l.Art-n Pel III Prol-atr duty Is 
calculated on the Value of tha estate at lime of 
application for Probate or Administration and 
not at the date of the death of the Testator or 
intestate and for purpose* of Cburt leelhepreaent 
value is the b««l« of reclining *n 1 not pouillo 
futore raise Tax Par ITT loxurtssioxxa 0» 
^ivomitni r Jaoanisn (luxnn* Pxo Pjubal 
P it 8 Fat. t. 3. 411 

PROBATE PROCEEDINGS. 

S<* IvrcuaoATOftH*. 

J l. Re 43 CaJe. ZOO 

Set Lrrrtsj or Admisisthatiov 

3 Pat. L. J 415 

Ree Plsaoer ■ Fix 

l L. E- 41 CalO- 637 

See PaOBaTE. 

infant— Guard on of infant if must court"* to 
appoint meut—l'rcef of j 
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PROCEDURE. 

See AMftMflUTXOX Si IT 

X. I - R. 44 Calc. S90 
See Ai-teal to Pnirr Cocycjl. 

See Ax situation I. I_ R. 33 AM. 153 
See Civil Proem he Code 18S2 — 
373. 375 1. 1 R. 36 AIL 172 

See Coil Fbocediue Code, 190S — 
s4. L L. R. 45 Bom. 718 

s 47 L U R. 35 AIL 243 

ea 47, S3 L L. R. 89 AIL 47 
9 92 U R. 35 AIL 93 

s 08 I. L. R. 43 Bom. 433 

s. 103, 0 XLT, r* 23 and 2* 

I. It. K. 43 AIL 377 
8 131, O IX. R 13 

I. L. R 39 AIL 8 
O I, * 3,0 XXIII r 1 

I. L. R 40 AIL 7 
O II. B 2.0 Lull, x u 

I. L. R 26 AIL 264 
it 2 . I. L. R. 37 AIL 646 

0 1, Rb 1 and 2,0 IX, x 13 

I. L. R. 85 AIL 163 

0 VI 

O IX, BS. 3, C I. L. R. 40 AIL 890 
b 8 . I. L. R. 35 AIL 105 
br 8 asd 0 . O VAIJ, nt3D 
L L. R. 35 AIL 331 
b 13; O X\I1 n 3 

I. It. R. 39 AIL 143 
L L. R. 38 AIL 5 


O XI. 8 ! 


I, L. R. 41 AIL 683 
O XXI, s 23 I. L. R. 34 AIL 612 
bb 92, 93 

L L. R. 39 AIL 114 
O XXXIV, b 8 

I. L. R. 39 AIL 396 
O XXI, b. 21 L L. R. 39 AIL 338 
r. 33 L L. R. 34 AIL 32 
Sen. IT. FARi S 

I X. R 41 AIL 573 
See Compromise. X. 1» R. 43 Calc. 469 
See Contempt OF CociiT 

LLR 42 Calc. 1169 
See CMMYAL Co CRT 

I. L. R. 43 AIL 283 
! Cbd£K8al Pbocedibe ( ODE — 


IS 307 a 


1 145 . L L. R. 34 AIL 449 
L X E. 33 AIL 343 
AD 123 I. L. R. 40 AIL 39 
. L U B. 35 AIL 103 
I. L. R. 37 AH 26 
159 A YD 470. 

L L. R. 33 All. SO 
537 . L D E. 37 AIL 283 
. L L. R. 38 AIL 311 


PROCEDURE— tontS 
es. 214, 510 
s 250 
as 250, 537 
a 2S2 . 
e 339 . 

s 3^0 . 

S 470 . 

5 477 
S 478 

See Deteyce of 
Set Excise 


. L U E. 36 AIL lfr 
L L, R. 34 AIL 354 
. I. L. R 88 AH 132 
I. L. R. 36 AIL 431 
I L. R. 37 AIL 331 
LLR 39 AIL 30S 
LLR 40 AIL 307 
. U R. 43 All. 180 
I L. B 41 AIL 197 
1. L. R. 40 AIL 32 
India Aft (I\ of MS), 
LLR 41 AIL 164 
I. L. E. 41 Cftlc. 894 


See 


Execution 


v Decree 

LR 44 Calc. 1072 
1. X. R 35 AIL 119 


See False Information 

LLR 43 Calc- 173 
See Ccardiins and M ards Act (VIII 
or IS 90), «i 5to 20, Chap JI 

I. L. R. 30 All. 282 
Set Habeas Cosms 

I. L. R. 44 Calc. 76, 459 
See Insolvency, L X K 47 Calc. 56 
See Land XcijnsmoY Act U or 1891) — 
s- 9 . L L. R 39 AIL 534 

ss 9, 18 A yd So I. L. R 37 AIL 69 


See Letters op Administration 

L L. R. 47 Calc. 838 
See Limitation Act (IX or 1908) s 5 

I. L. R. 36 AH. 235 
See LlyacT Act (IV or 1912} 

I. L. R. 43 AIL 459 
Set MahomEdas Law— Mabbiaoe. 

L L. R. 42 Calc. 351 
See Vinos I. L. R. 32 AIL 287 


See Offence committed on tar wait 
SEAS I. L. R. 39 Calc. 487 

See Parties T. It. E. 48 Calc 43 


See Partition, suit for 

L L. E. 33 Calc. 681 


See Penal Code— 

ss 182, 211 , I. L. R. 24 AIL 622 
s 494 I l R. 40 AIL 615 

I. X R. 32 AIL 78 

See PbaCtice — 

See Phobate and Aduimstbitiof Act, 
(1 of Is31>, S 5’ 

I L E. 37 AH. 3S0 
S<* Pbownclo. I'«olsfmt Act (HI of 
1007) — 

: 8s 13 (3), 47 . I. L. R. 38 AIL 65 
ss. 18, 36 AND 47 

L L. R. 37 AIL 85 
es 22, 20, 46 I. L, R. 33 AIL 8 
s. 36 . I J* E. 39 AIL 301 

See Provincial Sim. I Caise Col rts 
Act (IX op l»»7) e 17 

L U R. 38 AIL 425 
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PROCEDURE-coiU 

St* RiTEAELE DlSTRlBCTMT 

I. L. R. 42 Calc. 1 
Sit Registeatiov Act (XU or 1903), 
89 31. 32. 52, 87 

L D. E. 35 AIL 34 
Set Review L L. R. 45 Cole. 63 
Sit Fevisop 1. L. E. 43 Calc. 033 
"c? Savcwov ran J , ju»bcdtK>'* 

L L. K. 37 Calc 714 
1 L. R. 41 Calc. 810 
14CWN 838 
an D F Court o» Wards Act {111 or 
lSJ'J' as 16 vso 20 

L V R. 37 AH 685 
V«« Imtis PeonvcES '■IcNjciraurnij 
Act 1000— 

s« 8’. 152 I. L. R. 38 AIL 329 

a 187 ID. r.. 35 AIL 450 

Set Waste Laves Act. 1813. a 18 

1 L. R. 41 Calc. 323 
St* Womans a Emoi or Covtbact 
(XIII or 1659) I. L. E. 35 AIL 61 

- . In partition Bolt. 

Set Civn. Fnocioun* Code bs 110 Avn 
112 I. L. R. 42 All. 618 

— Security lor good behaviour— 

Stt Cbixteae FEOciDrsE Cod* as. 110 
Aim 112 I U E. 43 AIL 618 

, When Bccnatl believed ot unsound 


— . When Question at Luna in Criminal 
proceedings Is also rab-Jaiica la a dill case — 
Sts Cbwistal Procedure Cod* a. 478 
L L. B. 43 AIL 180 
X. Right to aet aside conseot 


PROCEDURE— con W 

(V of 100S) is 17, 111 An appeal to the Coart 
of tho Judicial Commissioner bovmg boon preferred 
Against a decree of tho Subordinate Judge for 
posse* aon, tl o Judge ordered, under a. 515 of the 
Coda of Civil frocc loro, 1S82, that the successful 
plaintiff should bo let m*o possession in execution 
of tho de'TOo upon furnishing security • so that 
out order mado by tho said Appellate Court might 
bo made binding upon tho seounly for the sum 
sc.tired Tim present appellant s entered fnto a 
bond rocltuig the ordor an 1 hypothecating pro 
porly to secure the sum provided ; no obligee 
■was named in tho bon 1 Tho Appellate Court in 
tho first mitaneo affirmed the dooreo. but. as the 
result ol a successful appeal to the Privy Council, 
they subsequently dismissed the suit save as to 
certa n villages and dirocted the Subordinate Judge 
t e ascertain the mesne profits dao to the defendants 
Upoi an application made to the Subordinate 
Judge in 10{>9 the appellants borng made parties, 
he made a decree findi ng tho Amount of the mesne 
prolits and declaring tho liability of tho appellants 
upon the bond to the amount SMnrnl UtlJ, 
that tho liability upon tho bond (irluoh was not a 
personal Uabil ty) did not terminate upon the first 
order of tho Appellate Court, but extended to the 
Gnal determination and that tho Subordinate 
Judge hod jurisdiction to declare the appellants’ 
liability upon the bond. Raoitobab bison v 
Jai Irdra llm a due Sivon (1919) 

L. R. 46 L A. £28 

4 — FiUai e to comply with order 

Jo? iecnrily for costs —Appltcaiu>» for leave la 
appeal ta forma paepeni—Cunl Procedure Code 
(Ail V of 1903 ) O XU, r 10 The Code of 
Civil (Procedure, 1908, and the rule* therein con 
tamed apply to proceedings In tho High Court 
at Calcutta under tho Letters Patent save so far 
as the Codo expressly provides to the contrary. 
Tho appellant appealed to the High Court at 
Calcutta under a. 15 of the Letters Patent of 1865 
■gainst the rejection by the Court in its original 

civil Jurisdiction of - " * ‘ * 

and Adnun" 
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PROCEDUR £ — wnrM- 

Procedurc, for Icnvo to apical to tho Pnvy Council 
should show clcnrly whether it is intended to 
certify merely that the enso fails within e. 110 
of tho Codo or that it falls witlun a 109 
(c) and 8 110 as a case otherwise fit for appeal. 
Upon a petition under O. SLY, t. 3, for 
leave to appeal from a decree of the High Court 
in a suit for tho recovery of P.s 4,005 rent, tho 
High Court certified * that na regards the anb- 
ject matter and the natnro of the questions invotv 
ed the case fulfils tho requirements of s* 109 
and 110 of tie Codo of Civil Procedure and that 
the ease u a fit one for appeal to Ilia Majesty in 
Council " Held, that the appeal could not bo 
maintained, since tho value of tl o subject matter 
was under Rs 10,000, and there was nothing in 
tho certificate to show that tho discretion con- 
ferred on tho High Court by sectioniOO (c) was 
invoked orexe'cised. Held, further, that a con 
tcntion that tha provision in s. 52, sub s. 
3 of tbe Madras Estates Land Act, 1003. 
for the remaining in force of decreed puttahs and 
muchalkas referred only to puttahs and muchalkas 
decreed under that. Act, was not of sufficient 
weight to justify their Lordshipsm gronting spe- 
cial leave to appeal. RAnnAKBJ'HXA Attar r 
Swashvatba Attar (1021) L. R 43 L A. 31 
I L. R. 44 Mad. 293 

6. Amendment of Plaint— A eu? Cass 

—CibiJ Procedure Cod* ( V of ISOS), * 153, O 

Vl, r 17 — Limitation — Breach of Contract — Con- 
trad to eeU three out of ticehe alee to be granted— 
Time for performance — Limitation Act {IX of 
1903), Sch /, Art 115. The sppollant con- 
tracted in 1003 to sell to tho respondent three 
oat of twelve sites for Oil wells which she expected 
to be allotted to her by Government for that year. 
In 1004, (our sites were allotted for 1903, but the 
appellant did not obtain tho whole twelve till 
1912 The respondent in 1001 or 1903 after tho 
four sites were allotted asked the appellant to 
transfer threo to him tmt »ho refused ; no sites 
were transferred to him In 1913 the appellant sued 
the respondent for speeffio performance of a verbal 
agresment which ho alleged that the appellant 
had mode in 1912 in relorenco to tho 1003 contract 
to transfer to him three sites allotted in 1912, 
but not being among thoso allotted for 1003 
Both Courts found against tho alleged verbal 
agreement, but the Appellate Conrt allowed the 
respondent to amend his plaint bv claiming 
damages for the failure to deliver sites under the 
agreement of 1903 lletd, that ft was not open to 
the Conr. under tho Code of Civil Procedure, s 
253, and O V, V 17, to allow the amendment, as 
it altered tho real matter m controversy between 
tha parties Held, further, that the claim «a 
amended was barred by limitation, since the appel- 
lant became liable to perform the contract of 
1003 a* soon as three sites had teen allotted to 
her for 1003, and there was a refusal by her to 
transfer m 1004 or 1905 Judgment of the Court 
•of tho Judicial Commissioner reversed Ma 
Shwb JIya r Mac-co Mo IIjuioo (1921) 
L R. « t A 214 
I. L. R. 43 Calc 832 

PROCEEDINGS. 

pendency of — 

ffteCitn, PsofEDoni Code (Act \ ox 
1098), O XXI r. 03 

I. L. P-. 33 Had. 535 


PROCESS OF COURT. 

abuse of— 

Set Ibsolvz-ict I. L. R. 44 Calc. 899 
PROCESSION. 

?'t ItratWAT . I. L, R. 35 Mad, 28 
S'e Pcblio Road biobt to usp 

L L. R. 34 Bora. 571 
Ace Stecsvso I'.euep Act <1 ov 1877) 
e 42 .1. L. R. 42 Bom. 433 

— — Right io he carried in cross 

pal (ragman procession— 

Fee Cim Ptoceduee Cody 1008 s q 
I. Ib R. 45 Bom. 69'> 

■ ■ — ■ — ■ Commissioner of Pohct 

— Order s prohibiting a public procession and a 
particular individual from joining U — Legality of 

ewei orders — Public notice of order, necessity of 

Fourr of Indian Lcgulature to make police regula- 
tions regarding public procesiions — Calcutta Police 
Act {Deng IV of 1SG6), ss C2A {4} 102A~CaIcutta 
Suburban Police Act (Peng II of 1856), is J 9A (4), 
49 A — Calcuta and Suburban Police {Amend- 
ment) Act ( Beng 111 of 1910), ee 16 and 31. 
Sub s (4) of s 62A of the Calcutta Police Act and 
of ■ 30A of the Suburban Police Act must bo 
strictly construed It empowers tho Commis 
sioner of Police, when ha considers it necessary 
to do so for the preservation of the publio peace 
or publio safety, to prohibit a procession or public 
assembly but not a psrticolar individual from 
tsking part in tho same Tbe sub section docs 
not require any public notice of an order passed 
thereunder to be given, within tbe meaning of 
• s 102A of the Calcutta and 49A of the Suburban 
Police Acts Semite • Indian Legislature n com- 
petent to make police regulations of tbe kind la tho 
interests of public peace and safety. Lea kat 
RoBSAlir r EirrsROB (1913) 

L L. R. 40 CaJc. 470 

PROCLAMATION. 

See Mobtoaub I. L. R. 37 Calc. 897 
See Salb tor Abbeaus ov Rent 

I. L. R. 44 Calc. 715 

dated filh August 1914 — 

Ste Bitr. or Excuaxos 

I. L. E. 41 Bom. 588 

PROCLAMATION OF SALE. 

See Civn, PbOcedube Code, 1882, s« 
287, 203 . I. L. R. 36 Bom. 329 

See Hion Court (Rules and Okdebs). 

L L. R, 87 Bom. 631 
See Saxx is Fstcmor os Dbcrbb. 

I LE.33 Calc. 28 

— — - irregularities in — 

See Atceai. to Psjtt Council. 

L L. R, 40 Calc 635 
See Crvn. Fboceeube Code. O XXI, 
s-64 . . I. L. R 44 Mad. 293 

PRODUCE RENT. 

See ArrnaiaEjiEVT 

I. L. R. 48 Calc. 10S8 

PROFESSION. 

See PBosimmov 

I. L. R 37 Mad. 565 



professional conduct of counsel 
Se* Bah Gotten, ruotmoxs or 

I L. R. 40 Calc 8f 


PROFESSIONAL ETIQUETTE. 

Sit CorttsEL I LB 47 Calc 823 
Set Coots el, rnoTsunrcab covdoct or 
LLR 40 Calc. 838 
See Pleader X L. R. 47 Calc III5 


PROFESSIONAL MISCONDUCT. 

Set Legal Peictitioxes 

IU 42 AIL 125 

See Lnms Pat ext ( b 8 

LL 8 42 AIL 450 
See Pleader I L R. 47 Calc 1115 
fi<» UNraonsstoxA' Coxoprr 

- ■ , Attorney, disciplinary 

jurisdiction otvr — Stnling off the rolU — Letter) 
Patent ISM, el 10 — Right of aggrieved perron — 
Practice-— I erif cation Disciplinary action against 
an attorney, rest* on the principle that the louri 
deems him an unfit person to act aa an attorney 
and u not by way of punishment Any person 
aggnered by tlie misconduct of an attorney baa 
tho right to JnvoVo the disciplinary jurisdiction 
Of the Court Ii» re A Solicitor, L. It 25 Q l ID 
17, followed. On an application by an aggrieved 
party to have an attorney struck ofl the rolls of 
attorney* on the ground of professional miscon 
duct Veld, that where them was a positn* 
a worn denial of the misconduct by tha attorney 
coupled with an explanation which wai not do 
inonstrably falso even a strong case ol suspicion 
would not justify disciplinary octlon against the 
attorney on a anramary proceeding The pro- 
cedure to be adopted in invoking the disciplinary 
Jurisdiction of tho Court against an attorney, 
enunciated. In the Halter of An Attobket (1813) 
L L. R, 41 Calc. 113 

■ . i legal Proetitvmen 

Ael err III of 157$ 01 amended l« Act XI of 1508), 
•s 12 , 14— Scope of a 11 — Co 
“Court’ meaning of 8 Hoi 


PROFESSIONAL MISCONDUCT— 

IJanvmnnuhi, [1015) Mod U T 1020 in a e 
matter of Ganapalhi Sastn, 10 Had L J 5 04, 
French y French, J Hogan, 13S, Fez t Carroll, 
1 Wilion 75, Pouch v II all, 2 All 169, Ex ports 
Burma, J Its 535, Ex parte doner, 13 Vet 237, 
In re Johnson, 20 Q B D 55, Er parte 11 1 Hon, 
1 Douhng \ 8 505, Kirly v U ebb, 3 T L. It 
763, Charlton’s Case, 3 31 y A Cr 16, H el more r 
Smith, 55 Ch 410, referred fo. Rasoc Lal AiO, 
In the Matter of (1910) LLR 44 Calc 839 

Letters rated, t I 10 

— Fnlil — Improper aduce to client — Obtaining from 
client 0 nominal sale deed for a low wine— Mis, 
appropriation of client’s property — Sitting up false 
defence of ownership in a suit ajniMl him by the 
el tent for Ur recotery—Oterny false end* nte and 


client far ilr r esotery — Onrnij fairs end*nrs and 
suborning iWTjnrii A vakil was found guilty of« 
(a) [mprojierly suggesting to a client, seeking his 


adneo aa to how to recover his properties from bis 
adversary, the execution, in his (vakil a) own 
favour, of a nominal sale deed thereof for a low 
value, (&) setting up after the execution ot such a 
sale deed, a title in himself, contrary to the terms 
of the agreement with the cheat ( c ) setting op it 
false defence of his ownership, in a 6uit against 
him by the client for a cancellation of the aale 


false evidence and (e) suborning perjured evidence 
in support of the same Their Lordships held 
that the vakil was guiltv of misconduct and sus- 
pended him undor cl 10 of the Letters Patent, 
from practico for a period of two years In the 


matter of a \ ieil or the Ilrou Court (1918) 

I. L. R 40 Mad. 89 

PROFITS 

See OrrEBiscs to Debt 

I L. R. 38 Calc 387 
— ■ derived Irorn joint family pro- 

perty— 

Bee Ecroa Law— J am Familt 

^ ^ 14 C. W. N. 221 

See Adverse rosstsaiox 

I L. R. 32 AIL 389 

See Aobi Tr 
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PROFITS A PRENDRE-co»*£ 

13 nothing to prevent the acquisition by custom, 
by neb a fluctuating body, of a profit a prendre 
in gross so Jong as it can bo shown that the exer- 
cise of the Tight is pot unreasonable. Where the 
zamiadar of Palganj bound himself and hia heirs 
by an ehrornamo to convey, free of costs, to the 
Sitamban Jam Community, land for the purpose 
of constructing temples and guest- bouses, and 
further agreed that in the event of the executant 
and his heirs fading to convey such land the Si tarn- 
ban Jaws should be entitled to take such land, 
Mi, that this eJcmrnama did not prevent the 
zamtndar from permitting other persons to hunt 
fa the jangles until the Sitambari Jams should 
select a plot for their buildings Held, further, 
that the court ought not to give a party possessing 
such a remote interest a declaration affecting an 
entry In the Reeord-of Rights A pereon who 
snes -under e 42 oi the Specific Relief Act, 1877, 
for a declaration that an easement recorded in 
a Record of Rights under » 81 of the Cbota 
Nagpur Tenancy Act, 1903, is incorrect, most 
shew that he has some legal title or interest in the 
land over which the easement exists Query, 
whether the manager of an unincorporated society 
is competent to sue, on behalf of the society, on 
an ekrnrnnma executed in favonr of a previous 
manager at the society Maiiaraj Bahadur 
Singh v Gandauri Sindh 2 Pat. L. J. 323 

PRO FORMA DEFENDANT. 

See Hortgaos I. L. R. 88 Calc. 342 

PROGRESSIVE RENT. 

- ■■ reservation of— 

See Lano Timms in Bengal. 

L. R 48 T. A. 279 

PROHIBITORY ORDER. 

— — Eirawilioa of a tool — 

Infury to adjoining house — Likelihood of a breach 
of the prace~Order panted on perianal apprehension 
of the Magistrate icUhout evidence taken or urgency 
recorded — Criminal Procedure Code (Art V of 1S9S), 
t 144 The petitioner excavated a tank on hia 
own land, adjoining the house ol the opposite 
party, and the latter objected to the excavation on 
the ground that his house would be thereby ren- 
dered unsafe No likelihood of a breach of the 
peace appeared from the police report or the 
written statements of the parties, but the Magis 
trate made the order onder s 144 of the Criminal 
Procedure Code without inquiry or recording any 
urgency Held, that the order was illegal, and 
that s 144 was not applicable without inqutry or 
recording any urgency KaminI Mohan Das 
Gotta v Habitoha Kumar Sareak (19111 

I. L R 38 Calc. 876 

- - — — - ■ Jurisdiction — Execu- 

tion of decree — Ctnf Procedure Code ( Act P of 1906), 

O XXI, r 46 — Competency of Court to issue pro- 
hibitory order outside its jurisdiction restraining a 
person from paying a debt due to the judgment- 
debtor. It is not competent to a Court, in execu- 
tion of a decree for money to attach, at the in. 
stance of tho decreo-hotder. a debt payable -to the 
judgment-debtor outside tho jurisdiction, by a 
pereon not resident withia the jurisdiction of that 
Court. Bead, Dunlot & Co r Jaoas-uth 
SIakwabi (1911) . I. L. B. 39 Calc. 104 


PROJECTION. 

See Bou&Ar District MujvicipautiM 
Act (Bom. Ill o* 1001), as 70, 113, 
122 . . I. L. R. 42 Bom. 434 

See Fix-tubs I. L. R. 48 Calc. 602 
PROMISE. 


See Contract . I. L. R. 42 Bom. 4 


See Pur emttion I. L. R. 33 Mad, 114 
PROMISSORY NOTE. 

See Cause or Action 

L L. R 42 All. 193 
See Diuhak Agriculturists* Remit 
Act (XVn o» 1879), as. 13. 1SD, 16 
, X. L. R 39 Bom. 73 

See EnoLsc* . 1 L. R 33 AIL 571 
Set Evmeso* Act (I or 1872), a. 91 

L L. R 34 AIL 158 
See Hindu Law— Minor 

L L. R. 34 Bom. 72 
See Kujiaon Bulbs (J894) h 17 

X. U R 42 AIL 642 
See Limitation Act, 1908, An’ a 73 and 
80 - . L L. B 42 AIL 55 

See Negotiable Instrument Act, 1885 
ss 4 and 80 6 Pat U J. 536 

See Pa&tkersbii. 

I L R. 40 Mad. 727 
See PbaotIC*— Cause or Action 

L. R. 41 X. A. 143 

See Vasthahanam 

L L. B, 38 Mad. 660 

acknowledgment contained la — 

See Limitation Act (IX or 1908), Ben 
I, Arts 116 and CO, a 19 

I L. R 38 Bom. 177 

Contemporaneous oral arrangement 

See Evidence Act (I or 1872), a. 92, 
mov 3 L L. R. 45 Bom- 1155 
executed by father before parti- 
tion — 

See Hindu Law — Debt 

X X. Tt. 41 IBaX 138 

payable on demand — < 

Se Limitation Act (IX or 1908), Sen. I, 
Art SO . LLB 39 Mai 129 
See pBWCirAL and Surett 

U.K 44 Calc 978 
— — — payable to a person or cider or 
bearer, illegality of— 

See Pams Currency Act, a 28 

L X. R. 40 Mai 6S5 

wit on — 

See Aliens Enemy 

L U R. 48 Calc. 628 
See Evidence Act (1 or 1872) e. 92, 
and Pbot, (2) L L. B. 39 Bom. 399 
See Lender and Borrower 

23 C. W. It. 233 
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SROMISSORT KOTE-cmM 

J ConrtrncUon — AcbtatrlrJjne nt 

— Per/, ceinetructton of — Unconditional andeitahng 
nwd lh« 4ot«nnl *iy(*d ns fnmiiwy wo(e It i» 
no doubt trao that the question whether an In 
strnmeut ia » promissory Ilf, to or not should be 
Jadged bv the words used, end the loslnimrnt 
moat contain in word* »n anrorniitlcnal under 
taking to pay a nim of money and it fa not enough 
that the subalnntia! effect ol tie instrument 
should )* to make the executant liable to pay ■ 
sum of money Held tl at the following din 
mml wherein the executant not only made an 
unconditional undertaking to pay hut »lao atylcd 
it a promissory note waa a promissory note and 
not a mere recital of a liability and aa tuch waa pot 
admissible In evidence for want of a proper alamp i 
Fromliaoty note executed on In 

favour of by In the matter 

of the purchase of piece good* by me from jour 
ahop tin iV.W date, the urn loan I due by run at 

r ' r puffy (lilt) 1* R* COO which sum 

promise to you or to your order on demand with 
internal at 1( per cent To thin effect 
TerMpatheCoeendanei llama Keddt I L Jl SI Mad 
49, (lor I ml V Aifmaf Jiao I L R 22 Bon. SSC 
1/ont v Jledfearn 4 fluty V C 42 J and ft hut 
v Ports, 3 EitS 659, diatinpuiahed. Afoma y 
Let, 92 B It 409 referred to haarrsarra 
ROWnraw v Hava Mowirv Santa (1913) 

a II. K 31 Mad. 370 

2. ' Joint execution— Coamfera/nm — 

Sura y The consideration pail to any one of 
several Joint promisor* ia legally sufficient to 
support the promote of all the Joint promisors 
AeraaiinJUs r Itamaeiran, 24 Hat/ L J 91 
applied. Setka A'yar v Manga! Dou Jet, 20 
Had I. J 111 d»t nguiahtd Ptr Cvxta* i 
8 O'* of the Indian Evidence Act preclude* an 
executant from aetting up a contemporaneous 
oral agreement that he ahould not be made I ablo 
on the pToeiiaaory note fler Sxivcxr J — S 1J7 
of the Indian Contract Act ahowa tl at the Value 
received by the pnncip#' debtor ir a ruflicient 
contidoralion to bind tbe aureiy anil i ilS makes 
bil liability coextensive bonviuxoa SIVnaLi 
r. fjeCBi 1 A-ilctAX (39)3) 

L L. R. 38 Mid. 680 

3 Suit ly A siljnce of premueory 

note. agaxntt rrreulaala— payment of eonetdemtum 
hy assigns , irrelevant Held that in a ault by 
the aaalgnee of » promnaory note agalnat (be 
exaoutanta the latter are not concerted with 
the question whether the eaa ynmmt waa for coo 
alteration or not All that they are entitled to 
have ascertained la that the plaintiff ia the legal 
holder of the note and able to give them a good- 
d acharge Balexo Banal e Eraaitr Lan f 1914) 
IU 37 AH. 89 


i*9 


— — By guardian of «‘»or not tog* 

end vhrthrr binding on minor* relate 
■Begottalle Inetrumenu Act (XX tl of IS SI) 


II 2S and 3D scope of A negotiable ins rumen! 
executed by the guard an of a Hindu minor for 
purposes binding on the minor i* enforceable 
aqamit the tmiKT’a estate though the fnrtnl 
meet waa not afgned by the executant In b a 

S3K* ‘ tCT**" The m oor 18 not I^raonaUy 

of tha I> N nCi ?l*v| 0f V‘° da L * w 30 

1RR11 Negotiable Instrument* Act (XXVi c f 
test) are not applicable. Subramanla Aeya, v 


TROMISSORT ROTE— eo*W 
Ancmuga Ckrtty I L. B 26 Had 330, followed. 
Kniauna CnxrrUR v JUo*m**I A unit (1913) 
I L. R 39 Mad. 913 


- Surety— fro* 


'*ory A ott poyalte 
dy— (rnononfrtiny 
' " .b titer 


net noli when mm 

of the eurety tune immediately 

the guarantee and limitation ran Prom that date 
Snxxxani Rot r Pliny Moiiaw MoxngBJi 
(1890} 21 C. W IT 479 


6 — Executed In Hyderlbsd St*t« 

h«l clomp'd seslh ilrilnh ladui Stomp — Hyderabad 
Stale Stamp Ad a 35 — Suit on (St promt! 
tory note in RrJieh Indian Court — Maintain 
ability of tuit in Britnh lnin-Lex Fort — Lex 
Lou Contractu* A promissory note waa executed 
in Ilyderolsd State It waa atimprtl with a 
British Ind a Stamp A tuit having been 
brought on the promiaaory note In I Court in 
British India, It waa contended that the premia 
aery note not having been atamped will) tl o atamp 
required by the lawa ol the Hyderabad State no 
•sit will lie upon it in tbo British Indian Court. 
//ell that though tbo promtsaore note be hind. 
mlan ibta in evidence under Hyderabad State Stamp 
Act that law did not declare the agreement ea 
void and tbo agreement could therefore bo aded 
upon and enforced in a Court In British India. 

Dneloto v Seqnerdlr S FrrS 2T5 leliwlon If tbo 
law of tbe foreign country In which the document 
waa executed provides no more than that the 
agreement ahsfl not bo received in evidence 
beceose it it not stem pod then the agreement 
may be used upon and enforced in a Court in 
lintiah India but If tbe law of the foreign country 
provide* that,, by reason of the want of (tamp, 
the agreement itself which is contained in the 
unstamped document shall be Vo d then the 
plaintiff cannot ancrecd In a Court ol Brit ah India 
ltnovDtxax C'aiTSaanri * Ban-wn* »*tath>m 
(1918) I L. R. 42 Don 822 


7 In Uvonr ol the managing 

troxtee ol t charity— 7*e tnutn naeedrd 9y 
another — Latter a ry/ht to me on the note nthotil 
any autynmeni or tndoriement. A promissory note 
executed m favour cd a trustee can be »o*d on by 
his aucesesor without endonrruent oe ass gnment, 
th» Legoliallo Jnatrumenta Act not affecting 
devolution of rtgbta by operation of law Cathct 
mood v Chnbaud I B d C ISO applied and 
followed Sovear Lodd Gmnda Dent v ituneppa 
Lanin, 1 L It 31 JIad. S24 referred to Raw* 
wansaw Cnxrrr * Krai Vila* (18171 

L L. R, 41 Mad. 333 


8. ■ — 1 When overdue— -A egohnlle Jn- 

afTwmewla Act (Xi of ISA®) a IIS Where a 
promissory note payable on demand fa nego 
tiated Hi* not deemed to bo overdue fox the 
purpose ©5 (Heeling the heftier with detects ol 
title of which he had no pot ie by reason that It 
appear* that reasonable time fox present ng it for 
payment baa elapsed since Its issue. The analogy 
of the rules applicable to questions of limitation 
Is not to be followed fn *uch esses Aorton v 
Affine 2 if A H 461 fl<w r Eoweg 2 B A B 
2CS Maltly r Murrell J B A A S13 Brooit T 
il ticket! S 31 A- W 15 Barouyk v Wftile, 4 B At 
C 325 Glnretcti v Bathe 24 Q B P 13 referred 

to. Brafendra Kiehore v /hrednetan Coyrperativ* 

1 neurone c SoeieJy I L. B. 44 Cole. 973 d atm 
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PROMISSORY NOTE — could 

gn shed D N Shaba A Co p The BevoiL 

IiHsom Bsss Ltd (19 l, 0) 

L L. E. 47 Calc 861 

PROMPT DOWER 

Set iUnojiiDAS Law — Dowra, 

I L. E. 35 Bom. 3S6 

PROOF 

Sit Custom L L. B. 45 Calc 450 835 
See Custom ob Usage. 

L L. B. 45 Calc 285 
See Mabomkda>i Law— Lechtwact 

t L It 41 Calc 856 
— — — ■ ■■ standard of — 

See LtirrrAHov 1 L. R 40 Calc. 898 
Sea Fbobatb 1 L. R 39 Calc 245 

1 ■ ■ “ i Per \\ oaouarr* 

J — A Coart cannot assume that a document 
was proved irons the refusal ol ctpfioa ng counsel 
ta «<ws.«.uL>3iu» <vo. d. The, WAvx vv unJAWd, 
to wa t not 1 the Court ruled whether the doca 
rnent was proved or not Jn the goafs of Gopesscr 
Dctt (1911) I L. R 39 Calc 245 

16 C W N 285 

2 Tito evulehce of 

3 reel proof when not available— Conduct and 
admissions of defendant as proof of Me — Jfulh 
papers evidentiary value of— Registers kept under 
Reg Vlll of IS00 entries n — Statements again it 
proprietary interest— Statements in read-cess returns 
sit to character ol interest — Burden of proof when 
t\ fled — Effect of erroneous statement as to nature 
of tenure by unauthorised person— Purchase at 
rxecut on sale held under s 12k (Deng Jet I of 
1S70) 1 m ted to interests actually sold When 
owing to lapso ol l me and other cauaes d reel 
evidence of t tie e g a sanad or grant s not 
available It it enough (or the pta ntlfl to eatah 
llsh a primd facie case if the *v dence on which 
it i» based is corroborated by th* conduct and 
adm as on* of the defendant or h a predeersaor* 
en interest or unrebutted by any pea tlve evidence 
wh ch can be r«l ed on KlU NaMUB SaBat * 
Pbatat Uoai Nath Sabi Do (1911) 

16 C. W If 6 83 

3 — . .... ■ Penal Cods (Jet 

XLVofMO) s 147 » Mi nod with s J 19— Fro 
secul on tv dence mostly d sheltered — Hypothetical 
•case made ly Its Court— Fropr ety of eon net on 
Where the best ona Judge d warded almcet in 
the r ent rcty the account* of tl e occnrrco e given 
by the wUncase# for the proaecntlori and substi 
tote 1 a narrative of his own founded for the most 
part on surmise and conjecture and the atorv 
of the orig a of the occurrence and the course of 
events as reconatmett 1 by tbe Pensions Jadpe 
were wholly inconsistent with the story tokl bv 
the w l nesses, snd the appellants were convicted 
under a. J47 and a. 301 read with s IIP renal 
Code i Held, that the conviction ahonU be set 
as de. Kaut Khalashi r Tub Kr«i Ewrrn it 
(191*) 17 C. W N 833 

4 Suspmon and 

proof d ffertnet between Where a decree-tohtef 
aacd lor a declarat on aga n»t a purchaser f t 
the judgment-debtor thst tha purchase w*» a 
leiKuai field that the burden tl proof lay r-n 
the decree holder and though there were elements 
if suspicion the burden had not been d scharped 


PROOF--* 5 " 

It is esse nt to tale care that the decision of the 
Court dd e3 not vest on susp c on but legal testl 
mony pErn Mawjkiai. Mawscichbai r Raja 
Buor SP* au Dcbhowa 25 C W N 4D9 

PROOF W COMMON FORM. 

See Psobaie I L. R. 42 Calc 480 

PROOF Cl’ DOCUMENT 

See Eitdkvce Act 18 2 s 68 

1 Pst L J 369 

PROOF OF TITLE. 

See Ejectmevt Sew 

L L. R. 42 Bom. 057 

propagation OF DISEASE 

.See Ncisavce L L- R 38 Calc. 296 

PROPER court 

See Limitaviow Act (IX O* 1908) Art 

18-* Fim- II LL.B 45 Bom. 453 


property 

See Avcestbai Psoprarr 

I L. R 39 Mad 830 
See Cnvmt r*ocE»mB Code (Act V 
or 1908) s 5"0 

I L. R 42 Bom. 664 

— disposal ol— 

See Outsit val rhociDCBB Cod* (Act V 
or 1808) s 517 

I LR.40 Bom 186 
transfer of, to another Juris dic- 
tion- 

gee Ctvtt, Pbocidcb* Code (Act » or 
1998) ss 37 38 liO 

L U K 37 5U4. 462 

/ — vesting of— 

See Fvidescb Act (I or 18 ) s 0*. 
Paova l awn 3 

L U R 33 Mad. 228 

property title 

- • — question of — 

See Agra Tevavct Art (II or 1901) 
a 177 (e) I L. R. 36 AD. 183 

proprietary TITLE. 

See Aoba Tbvavcv Act (II or 1001) — 

' »v 5 8*90 I L. R 35 All 157 

$ 199 I L It. 37 AO. 91 

See luno paovt*ci» Lss Hmscx 
Act (III or 1900 s 111 (tl (t) 

L L. B. 41 AR 211 

_ — question of— 

See Acts TtvatcV Act (II or 1991) 
^ 1 (O 

I L. R. 38 AQ. 465 

proprietor. 

See Ar«**T rrorsirrpK*. 

See D ssrxuritD Peohuetor, 
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PKOTECnON ORDER— 

protection order should not bo granted. In flu 
matter 0 / II cairn* J QcitaiBin (1910) 

L L. E. 35 Bom. 47 

■PKOTHONOTARY. 

Set Hub Cover Ectlss, Bombay, 

ta 61, 32V X. L. R. 38 Bom. 418 

PROTRACTION OP LITIGATION. 

See Grant . L L. R. 44 Calc. 685 

PROVIDENT {FUND ACT (IX OP 1897 AS 
AMENDED JBY ACT 17 OP 1903). 

See Encmov or Decree 

L L. R. 48 Calc 962 
Nee Provincial Insolvency Act (III or 
1907), a 43 L L. E. 44 Bom. 673 

PE0V1DENTJINSURANCE 

— 1 Company «.ilA share 

capital carrying on business 0 / a jnoriitnl iitsur 
once society — Liability to registration as svcA be 
'lore receiving premiums — Provident Insurance So 
cieties At l (V of 1912), i» 2 IS) 6, 7, SI A com 
puny having a share capital divided into shares 
must, If it intends to carry on the business of a 
provident insurance a warty, be registered under 
the Provident Insorance Societies Act (V of 1912) 
before it receives any premium or contribution 
Oriental Government Security Life Assurance Co 
v Oriental Assurance Co, I L R 10 Cate 170, 
explained. Deputy Leoal Remembrancer v 
Sttal Chandra Pal (1914) 

U»H 42 Calc 300 

PROVIDENT IN3BRANCE SOCIETIES ACT 
(V OP 1912) 

el 8 (8), 8, 7, 21— 

See Pbovtdent Insurance. 

L L. It. 42 Calc. 300 

— — — — ss. 5, 6 — 

See Trade name L L. R. 40 Calc. 670 
PROVIDENT INSURANCE SOCIETY. 

See Trade name L L B 40 Calc. 670 
PROVINCIAL INSOLVENCY ACT (III OF 1907) 
Bee Limitation Act (IX or 1908), « 29 
(7) (6) . I LE.41 Mad. 169 

No bar to a toll to establish rights 

'il *VWl«ir, altarJird. hit Insiilwarj, Cswf. **, 
belonging to the Insolvent — 

See Insolvency . L L. E 2 Lah. 147 
— — — One petition ta In- 

solvency against several joint debtors •/ proper — 
Application against partners of a firm — intend. 
men I A declaration of insolvency cannot be 
ashed for in one petition against several joint 
debtors - There Is no provision in tbe Provincial 
Insolvency Act for proceeding against two or 
more persons being partners in the name of the 
firm. Kali Chaban Sasa v HaRI Mohan Basse 
24 C W. N 461 

ts 2 (c) and (g), 22, 48 and 52— 

Dismissal 0 / insolvency petition by Official Receiver 
—Application to District Court to revise, under 
s £2, whether an appeal— Official Receiver, whe- 
ther a Court — Appeal to High Court Item order of 


PROVINCIAL INSOLVENCY ACT (in OF 1907) 

— coutd 


is. 2 (0) and (g), 22, 46 and 52— 


District Court, maintainability of A District 
Judge transferred a petition of a debtor to bo 
adjudged an insolvent to tbe Official Receiver, 
The petition was dismissed by the Receiver on 
the grounds that the debtor had no realiukle 
assets, that ho might bo concealing his assets, 
ready cash and outstandings, that he was not 
likely eventually to get his discharge and that 
therefore the petition was an abuse of process 
of Court On an application by the debtor under 
« 22 of the Provincial Insolvency Act (III of 
1907) the District court confirmed the order 
Held, that an appeal lay to tbe High Court under 
s 46 of the Act, from the order of the High Court 
Held, further that the Official Receiver is not a 
Court subordinate to the District Court within 
s 46 (1) of the Act and that an application to the 
District Court under e 22 of the Act to revue 
the order of the Official Receiver is notan "appeal ’ 
within s 46 1 Held, also, that (he order of dfs 
missal was based on a misconception of the Insol 
vency Procedure and should be set aside Jut 
Chetti v Itangasxrami Chilli, 22 Had L J 62, 
followed Alla 0 Keptai (1016) 

L L. R 40 Mad. 752 


47— 


n 


2 (I) (g). 18, 20 (c), 40 (1). 44, 


See Receives L L. R 40 Calc. 878 
- ■ ■ - *S 3, 18, 18, 38 and 37— Order of 
adjudication — Appointment of Receiver by District 
Court— Sale m exuculum of money decree held by 
District Jlunsifs Court subsequent to appointment 
of Receiver' — Application by Receiver to the District 
Court for cancellation of sale and for delivery of 
possession — Application whether competent — Juris, 
diction of District Court Where after the appoint, 
ment of a Receiver for the estate of an insolvent 
had been mado by a District Court some of' the 
properties of the insolvent were sold in auction by 
a District Muns|fs Court in execution of a decree 
for money passed by the latter Court prior to the 
order of adjudication Held it was competent 
to the Receiver to make au application to the 
District Court for annulment of the Bole and for 
debvery of possession of the properties from tbe 
purchaser, under s 18, cl (3) of the Provincial 
Insolvency Act (III of 1907) OgnciALRxCErVEn, 
Timnsvelly r Sasxaralinoa Huhauar (1921) 

L L. R. 41 Mad. 524 

IS 3, 43(2 ) — Subordinate Judge «n 

vested with jurisdiction under s 3 declines to tale 
action under s 43 (2) against insolvent — Whether 
appeal lies to District Judge against the order under 
s 46— Creditor t) an aggrieved person- The appel- 
lant was adjudicated an insolvent by a Subordinate 
Judge invested with Jurisdiction under the proVf 
solos 3 of the Provincial Insolvency Act and 
thereafter certain creditors of the Insolvent msde 
applications before the Subordinate Judge to the 
effect that the insolvent had concealed Certain 
propertie* and prayed that he should be punished 
under s 43 (2) The Subordinate Judge after 
hearing the creditors and tbe insolvent rejected 
the applications, whereupon some of the creditors 
appbed to the District Judge who, after examining 
witnesses on both aides, sentenced the Insolvent 
to three months' simple imprisonment Held, 



( >437 ) 


DICIEST or MSB* 


t i«t» ) 


PHorurciAL issoLvrscr act <ni or iso?) ntovraciAt. ixsoltesct act «n or l*Jr> 


-ULS,43<th~fi»U 


i 4 to i, 11 to 18, 29, 43, 44 * 


I*" T*rto<», J The nnj»f» made ly th* f altar 
Masts Jo<lg« whRa he ha* aeWin of lb* c**« could 
"• Interfere.! with l>r t}e Ivtrl t Court eeily under 
th« pr«»l*l <ii of t in whie) In tba rnitter* therein 
dealt with lg WJ rule* all either Uim to tba 
TVlriet Court or Im-I.r the powrra conferred by 
lha Coda o! CI»H lYiMdnn In rrftid to Civil 
atiti at r T «nl!t'i In » it That nr. »pi»al lay 
»(r»In«t the nr ter n( th* Subordinate Jd. 1;* tier-tin 
Ini to tele action vpalmt lha inroltcnt uniter a 
43(2) 7 m Meaner n J TV w.itd “Iburt 

•n» 41 of tV Ad doe. pot mean Iba Oort of 
oHftnat JurMtlrtion oolr and the fr.iHrt Jm're. 
order |n liu <«•* m an ctlproal and B"t an 
*ppvllet« airier Drutson. (tutim Haaas r 
ntxttri Mona* Go.*aw< (l»ISi 

22 C. W. K SSI 

• » l-ftr-tflta of fa 


ham far i,M 


(J) 


. land la lilt tniint ot fa 

rrfaifj la J«(,n »«.*,*.* ot hit re ter halt taf 
llel Hr fujirtl III 4 Weilic l>lir#*r ta <t| jrn, 
frrtf rtf erJmaj it. rat* — hnterr at nrioitb 
•per vlici Corn nay tome In |u| 4*tri*m. A 
oat adjudicated an Inrolerot, an ! a Here leer 
»»' appotnlnl. Alter rarloua Intermedf.W pro 
reatlmji the luwlrvnt a trothrr II apjear»l 
In Court and laid claim t« certain proprrtir. 
Tha Judge pot to him certain quart, ona amt all 
cited certain ant a era, TV Kecelrer a!*o «oh 
Willed a report an I a Petition on tba .ante data. 
Tbo Jttdje after cootldeno* IV report and tha 
petltlona «u Willed an l alter Vanog jdeatera 
rrfuacd to go into tba qn-rtlon of till# and decided 
that tha Inaolrm* had a aaleaUe late teat In tha 
propcrtlea. Ha tbereqpoo direr tel tfce Iteeeirer 
to acll tha Inwdrrnla right, title and Interrat <a 
the prvpertlaa nmler tba r-ro»l«(ot>. of mb arc 
(J) of a. 4 of the Provincial Inialiru* Act. 
Power under rub-are (|j of are 4 to ilnMa 
n of title, it had (all dlarrctlm to fallow 


<7 — ro* If 

ekitW iVctediioror debtor If cotilled to piraeot 
the Jrl itjoo, whether the required fiotlcee h«c* 

Iren rrrrcd and rkelbfr lb* rfeMor h»» fcomill'd 
the- elleprd art of lr,«i 1. rwy Per 0»U*r 
8 14 |2) jtwrUec that “IV (ourt eh*H fl»* 
tiitcina tie debtor II be la rinml, aa to hi* 
novdurl, dealing., arul property In the prevmee of 
null rrrdjtora *■ i|]«ir at the liniJno and the 
creditor. barn the light to qomtlcot tfce debtor 
lleimi. 1 Theta la no dmll that Mil lLa** 
rlauaea require that tla aria refrntd to Iherela 
eboeild V door fat it doea not follow that 
nm mailer, wklrh frrtni lb* aohjeet of tb«e«» 
min. turn r! || • debtor tlmulrl be dwnW lelgt* 
aa ordrr of adjo I tatum la made The vrhnwo 
of Art III of I >17 if to male an otdrf of adjadxa- 
tie at at fir*! ami then to mala a full enquiry into 
all maltrra connoted allh lie ImcItctk-]’ before 
IV Pn»l d acVrro la derldrd. TV i.oott h«* 
joeet to rtUf* to mala »1\ order tvrd coty on now 
Kai|funr of matter* ftated In » 14 (f| but el*> 
c« ot Vr ffouada (t f ) prercr.lloo of abuts of tro- 
craf of tla C ourt, annereaaarr Vraaelo* of * <J( Mor 
br tlo rteditof l rr Sianiat 4m«. J — Tha 
object at tie protiahm fer etimlnation in a 14 (2) 
la aa In fatfland. t« obtain Inf. noatl.ni at aa 
early a elan> aa r»*tiLte of tba |oo|ritr aod th« 
• hole r oviduct of the delior In Iheir p-laluma to 
tba InanleeocT fnmduiif t J el Ckaai Uatta 
T £,m A.aatr Juaro, 73 ( ft A HJ, C7.w*« 
4Un * dal A.ra.a / L K l! All Hi amt 
A alio r Tie />»err.f7 Jatjr a/ Brmorts. I fa It 
H 42 £47, dmarptottd \ acuma tccuooa «( tbo 
Act ami of tbe Fniluih Itaalmpter Act, eonal- 
derej. Jean r rxituairiKI (I9>2) 

LL1.M K»d. i02 

is. 4 cts. (h), (?). 19- 

See Mrcoa L L E. IJ Calc. 123 


tba < 


> UM do« 


<0. * 


» to dechla oocttlona o( title and 
otlsof iofolccol a nghl. title and Inlamtt, • hat- 
er ef that might V Where Iho Omni haa raaaon 
to beliare that tha debtor V» a aalaabla Intareat 
lit any property. It may without further enquiry 
*«I1 auch latereat. The matlera atate.1 In tha 
report of th* Iteoelrer and tbo earner* firm 
bv the claimant when qnotJoned br tha Ju t/re, 
ware anTrleat material, for hla routing to the 

eonctnalon that tbe debtor ha-1 a aaleet U Intereat 

in Iho property Jrraanaa barn UaaTracnaairc 

* Titiii bison A an n 

*9 C W K *22 

* at- 4 to «. U to 13, 29, 43, « and 

47— ITinl maltrra are nre*raary to he ripiiof 
f»/o hr/ore oJjmtiealvn . — 11 Toil era proper aabjtelt 
*f rayoH-y Irjor a JftJirf on /»«! da^iorye. 
before paaaing an order ot adjudication under tbe 

* “ ’ Inwdecney Act. it If not for a Court 

letter iho debta ftated In the petition 

real, whether tba petitioner 
“ property of hla from hi* lute 
“ * pay hi* debtr 


to decide 
fer tnaoireoey *i 
h»a not concealed 
o( Marta or whether he la unable . 

*'->»« auction. All tbe* 

that ought to ba mqolr 

a UUcb.reo. Tli. only thing. IV 

V ducbUl before adjndlcaUon. 




propetly 


(Li UE « Kit 492 

- n. 5. «. 15. 13- 
» Isfoiri.cr LL K. 4( Ci)c. 435 

JoerJrrnfy — frltlton 

nueiay prnlwr—Vor- 
# , IwtJilui Where an 

icy petition la prreenled hr a debtor whoaa 
gnu, »m nmt to fta. W W and each petllfoo fu(61» 
the rwjuiremeuU of a II of IV Provincial In»ol* 
Tenc* Act, IPU7. it la not a Talid ground for dia 
snltotni tba jaWbe that there may vital aonts 
reaaon for auppoatog that the debtor may not after 
aT be untile to pay bia doth. In full, inleu there 
are elrrumrtarvea Imlieatlng that tba pirveufaiion 
ot the petition wav fraudulent and an abovo of tbs 
.procca. of tbe Court The yuvrlaiona of a 15 of 
tha Art are Intended to apply to a crrditor’a 

r ail ion and not to one prevented by a debtor 
dug Chant Mei'i r Horn Armor Khan, 13 
C 8, .* 313, KaU Kamor Daa r Cert Arui.a 
ri ay 15 C 1) A, 999, ( median r Jai Aerem, 
1 L R Si An 611 Bidhala Tha r Japoarot*. 9 
All L, J £92, referred to. hatha Slat y Tit 
Dulnei Jadfa of Praartt 1 £_ R S3 All Bit* 
dm injpiMlird. Ror" w.oa.1 C hr III y horanmma 
Cheat. IS Mod L. J its not folloaed Taoorr 
\ at » r lUpet D*»* (1914) 

LLS M Aa;25a 


DIGEST OF CASES. 


( 3170 ) 


provincial insolvency act (in o? i*«) 

— t mid 

- *S. 5, 6, 15. 1C, 43— Insofetncy— 

Petition by debtor — Debtor 1 / rtjht to order of adjudi- 
cation — Dismissal of application on ground of 
alleged misappropriation of property belonging to a 
creditor It is no ground for tbe rejection of • 
petition to be declared insolvent filed by tbs 
debtor that the petitioner may perhaps Lava 
been guilty of criminal misappropriation in respect 
of property belonging to one of Lis creditors. 
Chhatfapal Singh Lragar v KhariTg Singh Laehmi - 
ram. I L. 11 it Cole. B 35, and Trdoii Noth r. 
Jfadn Das, I L. R 28 All 250, referred to 
Jaqah Nath v Gavoa Dat Dess (1010) 

L L. R. 41 All. 486 

as 5, 15, 18— Insolvency — Grounds for 

dismissing petition to b s adjudged an insolvent. A 
petition to be adjudged an insolvent presented 
under the provisions of the Provincial Insolvency 
Act, 1907, can bo dismissed only upon one or other 
of the grounds mentioned in a 15 of the Act It 
is not « good ground for dismissing such a petition 
that tho petitioner's brother, being Joint with the 
petitioner, has not been made a party to it Chha 
trapat Singh Dvgar v Kahray Singh Lachmiram, 
15 A L J 87. and Tnloh hath v Badrt Das 
1 h n 30 All 250, referred to Net Ram v 
UnsoniATni Sah (1917) . L L R. 40 AIL 75 
( «— 

See Iwbolvsmct L L. R. 44 Calc. 635 

Application by debtor — 

" Residence “ vnthin jurisdiction — Temporary re- 
sidence It i» not necessary for a petitioner 
applying to be declared an Insolvent to have 
resided for a long time at a place within the juris 
diction of tho Court E»on temporary residence for 
a time and for a particular purpose is enough to 
give the Court jurisdiction to deal with an 
application for insolvency Ex parte Oecguard, 
2 i Q U J) 71. followed. Ahoou Rnu v 
Easiboddiw Ahued *1311) 17 C. W. N 405 

— J wriadtcitoii of Court — 

"Oriinonl J resides," meaning of — Order of adjudx 
taiion by Court not having jurisdiction — 3 47, 
subs. (1), effect of — Civil Procedure Code ( Act P of 
1908), t 21, if applies to proceedings under the 
Promncux! Insolvency Act The respondent lodged 
an application for insolvency in tho Court of tho 
District Judge of Midnapur and obtained an order 
of adjudication It appeared that tho respondent, 
who was employed as a guard on the Bengal 
tfagflur Railway^ resided at Dungagarh in the 
Central Provinces and ran his tram ordinarily 
from Dungagarh to Nagpur and only occasionally 
from Dungagarh to Kharagpur, where he stopped 
with his Bon in law having no permanent residence 
there The application for insolvency was filed 
immediately after the appellant had obtained a 
decree against tbe respondent in the Court of the 
Monsif of Slidnapur Hell, that it could not be 
held that the respondent ordinarily reBided or 
personally worked for gain at Kharagpur within 
the meaning of sub s (2) of s 6 of the Provincial 
Insolvency Act, and consequently the Court of 
the District Judge of Midnapur had no jutisdic 
tion to deal with the application for insolvency 
filed by the respondent That sub a (I) of s 47 
of the Provincial Insolvency Act does not directly 
or by Impbeation make s 21 of the Civil Procedure 
Code of 1908 applicable to proceedings under the 


PROVINCIAL INSOLVENCY ACT (HI OF 1007) 
I. 6— tonl£ 

Provincial Insolvency Act and consequently the 
doctrine that no objection as to the place of suing 
shall be allowed by an Appellate Court unless soch 
objection was taken in the Court of first instance 
at the earliest possible opportunity and unless 
there has been a failure of justice, could not be 
applied to proceedings under the Provincial Inset* 
vency Act Meaning of the term "resides " in 
sub a (2) of a 6 considered. Macho Pebshahh * 
A L. Wattos (1913) . 18 C. W. N. 1050 

*S 0, 15, 10 — Insolvency — Petitioner 

examined and evidence talen — Case adjourned — 
Petitioner absent on adjourned date — Petition dis- 
missed for iron! of prosecution When a petition 
for a declaration of insolvency has once been pre- 
sented conformably to the requirements of Act 
No III of 1907, the Court is hound after com- 
pleting the necessary inquiries to come to a deci 
sion in respect o! the venous matters spoken of In 
a 25 of the Act and either to dismiss the petition 
under the provisions of that section, or to make 
an order of adjudication But it cannot dismiss 
the petition merely because, on an adjourned 
date the petitioner docs not appear Lachmi 
N anais Dubs v Kish as Lai. (1918) 

I L. R 40 AIL 885 

t. 11— 

Nee S 4 . I L. R. 38 Mad. 402 

t- 18— 

Nee 6 4 . L U R. 38 Mad. 403 

See » 16 L L. R 39 Mad. 693 

t IS— 

Nee a 4 . I L. R. 38 Mad. 402 

if. 13, 18, 34— 

See Ihsolyiucy L L. R. 42 Calc. 289 

U 13 (3), 47 — Attachment of property 

as that of the insolvent before adjudication of insol. 
verity — Cinl Procedure Code {1908), 0 2X2, r 58 , 
O XXXV 111, rr 6 to 12— Procedure— Appeal 
Where certain property was attached under s 13 (J) 
of the Provincial Insolvency Act, 1907, by a Court 
exercising jurisdiction under that Act, before the 
petitioner was declared an insolvent and a receiver 
appointed. It was held that the Court was bound 
to bear and adjudicate upon any claims which 
might be preferred by persons alleging themselves 
to bo in fact the owners of such property Pro 
mdiurbin/liw ~o Vb \t\ if. ‘An, ■dvavenxalir'jtroii iift. 
was analogous to attachment before judgment 
under tbe Code of Civil Procedure It might have 
been open to tbe objectors to wait until tbe 
receiver had taken some action In respect of tho 
property attached and then to apply under s 22 
of the Act, but this they were not bound to do 
Habhaiat Brat r Bhagwan Das (1913) 

I L. R. 38 AH 85 

■ 14— 

Bee b 4 I L. R. 38 Mai 402 

■ Provincial Insolvency 

Act ( III of 2807), « U— Debtor's application for 
adjudication, if may be refused because of his acts 
of bod faith — Adjudication as of course t chtn ei 6 
end 6 complied scitt — Civil Procedure Code (Act 
XIV of 1882) Chap XX Where an application 
by w debtor to be declared an insolvent hems 
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TROVUfClAL INSOLVENCY ACT (m OF 1807) PROVINCIAL INSOLVENCY ACT (III OF 1907) 

— co*M- — eoatd 


— — ss. IS, 16, 18, 20, 22, 4S snd 82— 

High Court — FracUct — A o nttrftrtnti in rtvuton 
where other remedy open Xo appeal lies under a, 
-48, oL (2), of the Provincial Insolvency Act to the 
High Court from the order of an Official Receiver 
dismissing an insolvency petition ; bnt an appeal 
Against orders passed by the Official Receiver lies, 
under a 22, only to the District Court The 
Isngnago of a 23 read with t 52, eL (2), shows 
that such right of appeal is not confined to order* 
made under a*. 18, 19 and 20, but extends to all 
■orders of the Receiver Obiter An Official 
Receiver invested with the power mentioned In 
cl. (o) of * 52 (I) has tho power to dismiss an 
Insolvency petition under e 15 The Court will 
not in tell ere under a 115, Civil Procedure Code, 
in a case where other adequate remedy waa open. 
■CiiroissABiKAn « Naoayt* (1913) 

I. L. R. 38 Had. 15 


■ - t, ID- 

Nee s 3 . L L. R. 44 Mad. 524 

Nee a 4 . I. L. R. 30 Mad. 402 

Nee 8 6 . . L U R. 40 AIL 75 

Nee a 6 . . L L. R. 40 AIL 685 

See 8 15 . 1. L. R. 38 Mad. 15 

See Insolvency 1. L. R. 42 Calc. 289 
L L. R. 44 Calc. 635 
See Limitation Act, 1908 
8 15. L L. R. 42 Mad. 319 

Nee Mreoa , I. L. R. 42 Calc. 225 


rib-*. [1)— Adjudication by Official 

Recover — No order vesting property »n Recover, 
•effect of — Action for money had and recened, scope 
of — Privity afplamtiff and defendant, necessity for 
, — Nature of privity The Official Receiver in the 
insolvency of R put up for sale the debts of a firm 
in which R and the second, third and fourth defend 
*nta were partners, and the first defendant pur 
chased them from the Receiver and afterward* 
recovered a debt due to the firm The plaintiff 
having attached three fourths of the money so 
recovered by the first defendant m execution of a 
decree obtained by him against the second, third 
and fourth defendants for a debt due by the firm 
end. han'Oig hnsn. e.’jrjfunM.d, Hewn rvw. 'n.'hft. exrcji? 
-tion proceeding* sued the first ddendant to recover 
•the said three fourths of the money as money had 
and received to the use of the second, third and 
fourth defendants IfeW, that the plaintiff had 
so cause of action agoinat the first defendant, 
because in an action for ‘ money had and received ’ 
there must be, as shown by the English decisions, 
privity of a legally recognizable nature between 
the pUIntiff and the defendant and no such privity 
existed m tbi* case and that the amt also failed ea 
regards the shares of tho second and third defend- 
Ants by reason of their adjudications a* insolTent* 
prior to the attachment Scope of the action ter 
money had and received, pointed out , English 
and Indian cases reviewed Sinclair t Brougham, 
11914) A C S9S, explained. Naaiaaai v Cotinia, 
1. L. R. Z7 Mad 581. referred to Per Sauisrra 
Attar, J. While privity of contract between the 
parties i* of conr>e not necessary to sustain an 


1. 16 — ronW 

action for money bad and received, there must be 
what might be called some privity of a legally 
recognizable nature as auchsowehnowledge of par- 
ticular fact* in the man who received the money 
and eome mistake ot ignorance of fact on the part 
of the man who paid the money or some relation 
of trust and confidence between them on which 
the Court could fasten as creating the relation 
of principal and agent (though by fiction) between 
the plaintiff and the defendant rer Oldfield, 
J. Obiter It may be permissible in India as it 
la in England to sue only the solvent membcrB 
of a firm when a decree is sought against it. 
Pauline v Ramsbotlom, 6 Taunton, 17V, referred 
to Ramasami Naidu » MUTniSAUI Filiai 
(1918) . . . . 1 L. R. 41 Mad. B23 

- ■ gnb-8 (2 ) — Whether bar to the passing 

oj a decree i« a pending ivil — Meaning of the words 
“ remedy " and “ commence any suit or legal pro- 
teufvap" vw the striven, upturn id K O was »d)n. 
dicated insolvent in January 1911 At that time 
he was defending a case for recovery of Rb C9.34S 
on a mortgage deed. In spite of his adjudication 
he continued the defence of the suit and the firat 
court decreed it against him On appeal to the 
Chief Court the decree was modified to till* extent 
that a preliminary decree for the sale of the mort- 
gaged property was passed, but plaintiff waa loft 
at liberty to apply subsequently lor a persoral 
decree against K O In the erent of the sale pro 
ceeda proving insufficient, to meet the mortgage 
debt The sale proceeds did prove insufficient 
and the plaintiff moved the Court of first instance 
to take action under O XXXIV, r 6 Civil Fro 
cedure Code, and a personal decree for the balance 
due issued against K C tho defendant, who 
appealed against that decree Held that the appli 
cation by the plaintiff under O XXXIV, r 0, 
was not a new proceeding but a continuation of 
the original suit, and the decree passed tbctccn 
was not » *’ remedy" against the person of tie 
insolvent and did not therefore contravene the 
provisions of a 18 (2) of the Provincial Insolvency 
Act, '90" Ueld further, that a decree is not a 
remedy for a civil wrong, but merely a step towards 
fhe remedy The remedy is the benefit accruing 
to the creditor through the execution of his decree 
and that remedy he can secure only through the 
Insolvency Court by proving hi* debt Jfomraj 
v Bn) Lai (1 L R 34 AU 10C), dissented from 

TtlSlTAN "Cttim l 'Dtnttffi T-.FL , 

, I. L. R. 2 Lab. 95 

. .. — ~ ■ — Secured Creditor — 

landholder and tenant — Suit for arrears of rent— 
Declaration of ineoheney «» force at date "of evil 
A land holder i* not, as regards an agricultural 
tenant, a .secured creditor within the meaning of 
*, 1(S (5) of tho Provincial Insolvency Act, 1907 
Although he possibdy may be in a position to 
distrain even whilst a declaration of insolvency fa ^ 
in force, be cannot without fhe leave of the 
Court sue for arrears of rent RaCRcdib a high 
v Ram Chandah (1911) L L. R. 34 AIL 121 
— ■ — ■ ■ ■ ■ Cunt Procedure Code 

(1908), s CO — Insolvency — Attachment of half the 
salary of the insolvent One of the creditors of a 
person who lad tern declared sn insolvent ly tie 
Email Cause Court of Cawnpore, but who had since 
obtained employment fn the Government Inn in 
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PROVINCIAL INSOLVENCY ACT {III OF 1907) 

M. 18 (2), 18 (2), and 19 (2 y-contd 

order appointing a person at Return of the insol 
tent's estate. S IS (2) of the Provincial Insolvency 
Act (III of 1907) contemplates on every adjudica 
tion of Insolvency an order by the Court appoint, 
fog a Receiver tor the insolvent b estate and 
■without tuch an. order Abe estate does not vest 
in the Official Receiver under s 19 (2) Hence 
a sale of the estate by the Official Receiver with 
oat such an order docs not give the vendee any 
title. Official Receiver of Tnchtnopoly v Soma 
sundaram CMty {1916) 30 If L J <15, followed 
MtmnrswAJti hwAifus r Kosroo Kitmun (1920) 
I. L. R. 43 Mat 869 

Sob-9 4— Muhammadan Jaw — Be 

guest to an heir — Concent of other hurt to bequest — 
Such content not affected by insolvency a/ other heiri 
When the consent of the neirs of a Muhammadan 
to a bequest vn a will In favour of an heir has been 
s gnlfied, the legatee takes from the testator and 
the consent does not operate as a transfer by the 
heira of a right wh’ch has fn tiro meantime vested 
■n them Such consent would not be affected 
by the fact of the consenting heira being insolvents. 
Aziz trz xiasa Rial t Cnnevz 

I. U R. 42 AU. 593 

u 18 (d\ 36— 

See Ivsolvzvcy L L. R 48 Calc. 991 

■ - - Order of insolvency, «/ 

relates loci to date o/ pretentahm of petition— 
Transfer made within two yean of date o/ petition, 
if comes within, t 30 The provisions of e 36 are 
to bo read with » 16 (8) of the Act and an order 
of adjudication relates back to and take* effect 
from the date of the presentation of the petition 
for the purpose of making the properties of the 
insolvent liable to the creditors, and a transfer 
made within two year* of the date of the petition 
Comes within tho provisions of » 36 RASHAt, 
Chasdba Pcbxait v Sodwsdbo Nath Bose 

24 C. W. S 172 

IS 10, 22 — Mortgage of factory — 

Decree for tale — Appointment o ) receiver to get 
in profit for benefit to decree holder — Insolvency 
of judgmentdebtor— Profitt appropriated by ere 
ditors of insolvent — Suit by mortgagee decree holder 
to recover profit One J L being the mortgagee 
of & cotton ginning factory, obtained a decree 
foe sale on his mortgage, but, instead of the fac 
tory being sold in execution of thia decree, a 
receiver was appointed for the period of one 
year by consent of the decree-holder The re 
ceiver was to work the factory, receive the profits 
and hand them over to the decree holder Not 
withstanding that no fresh order was pawed by 
the executing court, the receiver remained in 
possession of the factory for more than two years 
fte received the profits, but in accordance with 
the local practice of (he trade made them over 
to a certain association for tho collection and dis 
tnbution of the profit* of cotton ginning factcnea 
Meanwhile the mortgagor became insolvent, 
and cred tors holding simple money decrees against 
him proceeded to attach the profits of the factory 
In the hands of the association, and the profits 
were divided rateably between theca creditors 
The mortgagee then sued to recover the profits 
of the factory earned whilst the receiver had been 
In charge, making defendants (i) the receiver 


PROVINCIAL INSOLVENCY ACT (HI OF10O7)> 

—conti 

— SS. 16, 22 — contd 

originally appointed by the Court, (ii) the ere 
ditors of the insolvent mortgagor and (m) the 
receiver In insolvency Held, that the appoint- 
ment of the ongmsl receiver having been made 
with the consent of the decree holder and the 
judgment debtor was not made without jumd'c 
tion , that the profits of the factory for the year 
for which the receiver waa appointed were assign 
able entire!} to the satisfaction of tbe mortgage 
decree and that the suit as against tl e receiver in 
insolvency was not barred by either s 16 or B 22 
of tbd Provincial Insolvency Act 1007 In re 
rath he Jorle Taylor , (MM] I Q B 648* 
and Crothaw v Lyndhurst Ship Company, [IS97J 
2 Ch D 151, distinguished Jncwnc liar, v 
I*i Ail Lit (1910) . 1. L. R. 39 AIL 204 

■ is. 16, 31 — Civil Procedure Code, 190^7^ 

O XXXII, r 6 — Application for decree over 
against two judgment debtors one of whom had been 
declared insolvent Where one of two raortgsgors- 
agamst whom a decree under O XXXIV, r 0, 
of the Code of Civil Procedure was otherwise 
obtainable had been declared an insolvent under- 
the provisiona of the Provincial Insolvency Act, 
1907, but the other had not Held, tbst the 
decree holders could not be granted a decree 
over a» against the insolvent but could only prove 
their debt in the Insolvency proceedings Barter 
v Dubenx and Company, t R 1 Q B D 113 
referred to. ttutui v B»u Lal Chaksavakt 
(1911) I. L. R 34 AIL 100 

m. 16 and 34— 

- — ■■ . — — Decree holder and ' 

Jfeeeitcr priority between till* of, m respect of amts 
realized by date of adjudication 6 10 of the Fro 
vincisl Insolvency Act, '9CT, Is controlled by » 34 
of that Act The title of a decree holder in respect 
of assets realized before the date of the order of 
Insolvency prevails over the title of a Receiver 
appointed on or alter such date I*Atl Tam o 
Shzosatb Fhasap . 2 Fit L. J. 235 

- — ■ - ■ — — Execution of decree 

against insoltent during pendency of insolvency 
proceedings — Right of decree holder in respect of 
property attached find sold and money attached 
before adjudication Whilst proceedings in insol 
vency under the Provincial Insolvency Act 1907, 
were pending certain immoveable property of 
tbe Insolvent was attached and cold in execution 
of a decree against him, and the proceeds deposited 
in Court for the benefit of the decree holder The 
decree-holder also attached certain moneys which 
had been psid into Court to tl e credit of tho 
insolvent but up to the date of tbe order of edjodl 
cation had taken no further steps to possess himself 
thereof IZc Id, that the decree holder was entitled 
assgamet (he receiver to the benefit of fheprcceeda 
of execution of hie own decree, tut not to tberreney 
of the Sn'olvent which he had attached Feaccet 
■v Modem Goj ot, J L If 29 Cole 428 follcwid 
Bar Csakd t, ilrFAm Lai. (1912) 

L L. E. 34 AIL 628 

it. 16 And 35 — 

Set TRAKsrnt or Pbopbbtt Act, 1882 
*86 . L L. R. 42 AIL 230 

— — — tl 16, 39, 43 — Insolvent— Property oJ~ 

msedunt which does not test in the tiettui— Lt<n ' 
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- *5. 16, 36, 63 — could. 


pnney hailing — House of agriculturist A person 
who was »n agriculturist by occupation was 
adjudicated to. insolvent. Shortly before b>a 
rnsolvenoy he had granted > lean of his occupancy 
bolding The zamindit was the principal creditor 
The I> stnct Jodgo ordered the land to bo ear 
rendsred to the xammdar and the insolvent a 
house to be *oM IMI that the property of 

the insolvent Which la exempted bv anv enact 
mont for the time being in force ?rom 1. ability 
to attachment and tile in evrcutioo of » decree 
docs not vest id the Coon or the receiver, there 
fora the District Judge had no jurisdiction to 
direct the receiver to surrender (ho tenancy and 
to set aside the lease Further the order directing 
the sale of tho house was illegal inasmuch as the 
house being that of an agnruHnrut and being 
exempted Irora attachment and sale in execution 
of a decree, never vested in the Court or the re 
Ceiver SituB Mat. v lUo CtMAJ givnn (1916) 
1. 1* R. 39 AIL 120 


declared ly ... fw 

insolvents uhsequent sole by siteoircal of assets so 
ialani unrealizable Tart of the apparent aesrti 
of an Insolvent consisted of mortgage rights in 
Pertain property These rights were net dealt 
With by the receiver because he considered that 
H would be Impossible to realize anything on 
them. The Insolvent w»a accordingly discharged 
ThJ rafter the insolvent managed to sell the 
mortgagee tights which had been declared un 
salcnb's by tti« reetlrev Hell f tin e in the cir 
cuontances the sale aat good and passed what- 
ever right* the discharged insolvent had to the 
purchaser SnzoxAxDAs v K»nn (1916) 

L L. R. 89 AIL 223 
r— : **• 16. 47, 13, el. (3), and 51— 

Insolvency Rules XXI, cl (3) and V, els (?) and 
iff-Csst! Prxaieme Cafe { } of IMi), O 21!, r J 
o*d 0 F, r J2— Petition fcy Creditor to ndjudicula 
itUor on insolvent — Stmee of notice on agent, •/ 
•sPCicat— \o nolica tint ly fOuri ll rough registered 
jwrf, effect of —Act* o/ «» son racy committed ly 
aient, i/ euffieitnt— Difference hciuetn Enql eh and 
Imhan Law Where a petition was Bled In a 
J> strict Court bv a creditor proving for an order 
to adjudicate his debtor an insolvent tinder a 16 
of the Provincial Insolvency Act and a notice of 
such petition was served on his Iccnl agent with a 
general power of attorney from the debtor who was 
residing outside the Jurisdiction of the Courts 

Hell that the service o! notice no the agent a a* 
id law sufficient though no notice waa sent by the 
Court to Hie debtor through registered pout. 
Effect ol » 47 ol the Provincial Insolvency Act, 
ea l r XXI, els. (?) and (3) and r \ cl*(2) of the 
Insolvency Rule*, considered. Under a 4 of the 
Proviarfa) Insolvency Act, a debtor can be adjudi- 
cated an insolvent upon acts of Insolvency com 
sullied bv his agent In the matter of Jlnp nohua 
Doluy 3 0 IV- A 306 vtlmed to. Under tho 
Jvaglirfi W, *a act of bankruptcy meet be a 
personal act or default of the debtor and eould net 
' 'Kuw.it ted through an agent. £r —ut t Elufa, 
Iff * Cleric, A loader 

* f MWJ A C M2 Though, under s i«of 

it’oTTM' 1 * 1 1 rtaodx-eo^y Act, an adjudication 
Ut tho debtor as an Insolvent relates back to the 


is. 16, 47, 12, Cl. (3), 61— eontd. 

date of the petition, the power of tho debtor’s 
agent under a general power of attorney ceases 
only with reference to bia dealings with the debtor’* 
property and the ca dying on of the trada but not 
with reference to other acts of the agent and one 
of those acta must be taken to be to stare off 
bankruptcy orders against the principal. J» rt 
FoILt (1203) 1 Q II 153 referred to KaUISJI 

v Tat Barts or Mannas (1915) 

I. L P~ 39 Mai. 693 

S*. 16 ttcf 5e— Act (Lota!) ho. II rf 

ISO] (Agra Truancy Art). «* 1‘'3 and 20 — Jntol 
reney— Orcupunry lotting — Position ol iniolvent 
oecupancy tenant An occupancy holding being 
altogether outside the provisions ol the Provincial 
Insolvency Act, 1907, that Act i« no bar to a suit 
for arrears of rent brought by the rsmindar pend- 
ing proceedings id jnsoJvrrry floclvlcr Singh v. 
Ram Cland ar, / l R 34 All 12], overruled 
Kat-Ka Das r Gauc Ertcn 

1. I* B, 43 All. 6X6 

t. 18— 

See a 3 L L. R 44 Mad. 624 

See t 15 UR 38 Mad. 15 

See s 16 . 22 C. W N 700 

1 L. R. 43 Mad. 869 
see Pceciver I. I» R. 40 Calc 678 

1, — Sole deed executed 

benemi by the insolvent — Pceeirer entitled to remote 
the so-called purchasers from poMearvo" 0/ pro- 
perties sold— -Indian iimilntim Act (IA cf I'JOS), 
Seh l Art 91 Where insolrenta, in order to 
Mve their property from their creditor!, had 
executed fictitious sale deed* thereof in favour of 
relation*, but never gave, and never intended 
to give, the so-called purchasers possession i 
Held that each transaction was no bar to the 
receiver taking possession of the property com 
prised In tha said sale-deed* as the property of the 
Insolvents ratlerpemal Chilly > M unload* 
Bcrxai I L r 3! Cole HI. referred to Jtonrr 
Si hp a JUiUJiAnii 6 ahc (1917) 

1. 1*. E. 39 AIL 633 

2 Deetee oitalncd 

by snsofrent brfore adjudication — Attachment r/ 
decree — Effect of subsequent adjudication cn tight 
ol attaching creditor to execute decree Yi here a 
decree h»« been attsched ly s rreditor of the 
decree holder and aubseqoently the decree- holder is 
adjudged an insolvent, the right to execute 
such decree vesta in the receiver In Insol 
**ncy, and is not retained by the attaching 
creditor Paghuroth Pas v Surd or Pas Rhein, 
/ J~ It *2 Co U 12 referred to IMslPAP Bisch 
v Mcwawau Ati Krsn (1917) 

I. U R. 40 AIL 88 

3. — — — — C ted liar alleging 

property o/ tnsclreut leing lejhn 1 cnsml by An Kv/e 
—Court *1 may nntnarily enquire mto allegation 
—Proper jnoeedsre— Court to oufbonse Eccnter la 
re* ea creditor jmlfiso (in in (avis and indemnity 
tng him far costs Where a creditor of an Insolvent 
applied to the District Judge complaining that th* 
Insolvent had concealed certain properties bv 
taring them vested In the name of hit wife And 
Prayed that e*rtam perrons and the Insolvent and 
Bia wife be examined in regard to fhe matter : 
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' ~~ — — j, 18— eontd, 

* nch * summary inquiry is not sup- 
. by any Provision of the Provincial Inao! 

to ‘ h ® JnJs ° *** r, 8 ht in rof using 

to order *uch an inquiry But the creator could 
. to,d to . br,n K » «“>t for title against the 
. Tb ° J,r °P* r Procedure «a> for 
' t° r XP} 7 to tho Court ‘o direct the 
t^ wlf r ' ? * nd c °ntinuc a suit agamat 

tho insolvent to recover the property 
l ®“* m * lcln q It a condition precedent that 
the creditor so applying put the Official lieceiver 
the “ . r nt ; Properly indemnify him against 
BuoVTn 3 ° th , e , * U, V » nd th ® Court should made 
such an order if in its opinion the creditor has a 

52m Mom"*’ J ° T Chakdb * Dts ” Mahomed 
A irta (1917) . . . 22 C. W. N. 702 


( 3182 ) 


INSOLVENCY ACT (nr OF 1807) 


- si. 18, 20 (a)— coat 


to'rtfem 11 ® v mI Proct ’ d "° Code does not apply 

fcs-. E ^-r*rva i sjfTsl 

to adjudicate and admin, He, the n.S’f* *f r 
g£j, o/ Cn an application for adjnXYtion' iV 
insolvency the District Court passed th«f!» f 
order -' He pet.tion .. transfer^ tolhfnZfS 
Receiver for adjudication and for ‘?' he 
trat.on of the estate " After adjcd.c.ticn by’tLo 
iC* ° r Veel,Dg ,he rosohenfa 




i the It 


Court under a 18 of the C, m d }„w ,Ct 
Act • mu that by the comtmed 
*nd (e) and a. 23 of the Act, the order to .*!,£ °} a> 
the esl.te empowered the Rerciv" , * 
insolvent’s estate Slvthvncan, s * 1 tte 

aw,,,, (mi l Tk „ S' T.7- 
distinguished Grass Ajtar «. 863 

hot, Lufe 

::izT',r u 

affiVtte* «cm-cr 0 to°te* preplrfy’^f 

of a Civil Court in a civil amt ahnaM. procedure 

* k »"w «™ a. ™».;ro7- ,m 

fiKf 

' L w A”- »5 

R L. R. 43 Msi 


IT,.. 7" **• I® (3), 20— Transfer by insolvent 

to “ hennmi— dudye, i/ way order transferee 

» f* asspossteteJ without suit-kludge, if may direct 

ln,otven, • Properties to hold a judicial 

**ju"y— Receiver may report administratively— 
JvJ-Jt when he directs u suit should order ered./or to 
put Receiver in fund, and indemnify Aim V> here a 
trandcr, dated the 16th Starch 1013, by a person 

rervtrr j # 1 . i Insolvency Act) to enquire and 
report, and the P.eceivcr after holding an enquiry 
of a judicial character submitted his report, which 
thTrrn r tbe . J “ d 3« d.d not accept, but directed 
the enquiry to be reopened in Court Held, that 
nfth du l"? of *“ ordinary Ecceiver under a 20 
of the Act am executive m their character and the 
Receiver is not a Judicial Officer and has no inns 
diction to make anything in the nature of a judicial 
inquiry S IS (3) of the Act is not intended to 
authorise the removal of any person whom the 
insolvent himself could not remove without the aid 
of legal proceedings When the benami cha- 
racter of tho title is admitted or when the veil is 
transparent, and the insolvent is in substantial 
beneficial possession, the Court may order the 
delivery of the property to the Deceiver But 
where the alleged benomidar is in possession claim- 
ing adversely to the insolvent, then any claim 
made by the Receiver or the creditor that the 
property is really the property of the insolvent 
rain enlv bo enforced by suit m the regular court 
*■"* Court may direct an administrative inquiry 
by the Receiver for the purpose of informing his 
nund and deciding what action should be taken, 
a , nii “ *“ * h « wsult be is of opinion that a suit 
should be brought, ho should make the order on 
terms requiring the creditor at whose instance 
the suit is directed to put the Receiver in funds 
and indemnify against the costs of the suit - Nn. 

e DcE0 -» Charav Cnow- 
DHtmy (t9i 8 ) „ . . 22 C W. ». 704 


••<*> — ««» 

— ITeceisity o! notice-^* 8Rauu t » Receiver 

s " SI'jo 1- * 0 '"'!* - Co ;;- i»»s. 

u 20 _ ’ L L E - 44 Bom- 895- 

9 iq * I 1 L ’ ,R ‘ 40 CaIc - 878 

See 8. 18 f 31 * L L K - 38 MafL JS. 
Sees. 18 (3) . 22 c w 

„ 24 C. W. K.107Z 

f :.*°Z.? 2 ~ Pro P fr t' e » advert tiled for 
' “beet to mortgag!— 

ch on fl 4 day of tale 

tatirg tto 


W« bV the 

iteeeiver in whom the property of an insolvent 
vests under a 18 of the Provincial Insolvency Act 
a ro roaUy sales by the owner, and mav bo held 
-j puM i C ftue , tlon or by private treaty. 
The procedure for sales in execution of decrees 


safe by the Official Rcce'i 
CMnye •» <Ae tale proclamation on the 
Bole free of incumbrance — Irreovlon/i/r\u*i '“"T” 

Act III: 


' 0 ™‘ rd 7n7e'£AvTwZ* 7^* 'z“p C “' r e 

distinguished £ x carte lUmt. n' X, -R W/» 
LT.m A — h.Clo'KS.W di'T- ‘ 7 
m respect of the sale of the pro^rtv lfrt dt, “ ltn 

■ !Q ‘ **■"* - m^SLS T s£^ t /i 
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PROVINCIAL INSOLVENCY ACT (III OF 1997) 
t, 22 -com l 

ant against the other for (ho recovery of aoch 
property Hrwmrt IUi r Pan an Kum 
41917) . , . . I. L. R 39 All 333 

4 ■■■■— ■— /nsolreitcy— 

Execution of decree— Attachment — Otjecdoa of 
claimant to attach properly disallo ced— Judgment 
debtor* deflated «n«o heni-Suit try (inimanl for 
declaration of title Certain proj-ertr waa attached 
la execution ol a drew Af, claiming that the 
property attached belonged to her and not to the 
judgment-debtor* filed an objection to the attach 
went Her objection was disallowed She then 
filed a amt for a declaration ol her title, and, as 
the judgment-debtor* had meanwhile been adju- 
dicated insolvents, joined as a defendant the 
receiver of their property Held, that the suit 
was maintainable and was not barred b> a 22 
of the Provincial Insolvency Act, l#i<i Afuf 
Chat td v Huron Lai, 1 I P 36 All 8, dutin 
gulsbed, Jhunlii La I v Pwri lal, I 1 H 35 
AO ‘JO I, referred to Moictj r Bau Aarn (1018) 

I L. R 40 AIL 582 

5 - — i.—- — m — . l*eol vent i — Du 

km sol of objection to o/Meb»i<nt of property hj 
vrecirev— -Swbseowent wit by obj/elor for declaration 
of title— Rea judicata Upon certain property, 
namely, » share in a house, having been attached 
by a receiver In insolvency as the property of tlo 
Insolvent, a claim thereto waa preferred bv the 
son snd nephew of the insolvent who filed an 
application under a 22 of the Provincial Inso! 
vency Act, 1007 Evidence of tho title of the 
applicants was produced before tho Insolvency 
Court , but the application was rejected and an 
appeal from the order of rejection was dismissed 
on the merits The applicant* then filed a regular 
suit for a declaration of their title to tho aamo 
propertv Held, that tho suit w» a barred by reason 
of tha previous order of the Insolvency Court 
Pita Pam v Jujhar Singh, 1 L R 39 AO 6*5, 
referred fo Irshad IIusaD* r Goti Hath 
(1019) . . . I L R 41 AIL 378 

U 22. 48 — 

Set Cmi. Procedure Code (IOOS). 
a II . I. L R 39 AIL 028 

1. — — * Person ag 

grieved” — Right of appeal — Accessory parties 
HAS, tint mre un'if/.vi vtA if, ‘Are ft-ncnA Why if, 
creditors of an insolvent has no locus stand i in an 
application in the Insolvency Court made against 
the estate of the Insolvent, represented by tho 
receiver, by a person claiming adversely to the 
resolvent’* estate He has, tlicrcfore, no yight ot 
appeal against the decision on such an application 
Ez parit Sutebotham, 14 C h D 458, and Path v 
hand Lot 33 Indian Cases 773, referred to Keto 
hty Charon Banerjtt v Srtrmully Sarot Unman 
Debee, 20 C ft A 995 distinguished Jhabba 
LaT. v Sbtb ChaBvn Dab 11818) 

I U B 39 All 152 

2. Appeal— per 

eon aggrieved.” In the course of proceedings In 
insolvency before a District Judge the insiovent 
filed an application in court complaining of a sale 
of property which hod been held by order of the 
receiver and urging that it should not be con 
finned His objections baring been disallowed 
and tho sale confirmed, the insolvent appealed 


PROVINCIAL INSOLVENCY ACT (HI OF 1907) 

is 22, 45— cost! 

to the High Court, having obtained leave fo 
appeal under e 48 (3) of the Provincial Insolvency 
Act, JD07 Held, (bat no appeal lay, inasmuch 
*» the insolvent could not bo held to lie a “ person 
aggrieved ” in the legal sense of the term, and tho 
fact that he had obtained leave to appeal from tho 
Court below could not give him a right which waa 
not conferred by the Act Jhabba Lal v $htb 
Chora* Doe , l L R 39 All 152, Lada Ram y 
f la hob it ]’ro d, J L It 39 All 171, Ex parte 
Sheffield, 10 Ch D 434, snd In vs Embitter, JO 
Ch D 3S f, referred to 8 a kb aw at Au r Rapha 
Mohah (1918) , L L. R. 41 All 243 

IS. 22, 30, 32 — Limitation Aet (IX of 

1905), e 5 — Irtdvtney — Application to Court 
to reverse act of receiver — Limitation Held, that 
a 5 of the Indian Limitation Act 1908, docs 
not apply to applications contemplated by a 
22 of the Provincial Insolvency Aet, 1907 Dro 
padi v lliraLa),] J R 34 AU 496, distinguished 
Tharto Pbasad t Pam\o Lal (1013) 

I LB 35 AIL 410 

I 23- 

See 8 IS ILR 44 Mad. 347 

Insolvency— Attach 

meat of apjltrnsfs property prior to adjudication — 
Effect of adjudication on the attachment After an 
adjudication in insolvency, an attachment of 
property, tbongh made before the adjudication, 
tcaac* to have any effect, and tho property of the 
insolvent vest* in the receiver, who la the person 
to maintain all proceedings Where no recoiver 
fa actually appointed the Court ia tho receiver 
under a 23 ol the Provincial Insolvency Act 
Gobotd Das v Kara's Srvnn (I817J 

1 L. R 40 All 197 

— -is 23 and 25 — Where a plaint is returned 

under s 23 the High Court will not interfero 
under s 25 nor » 115 ol tho Civil Procedure 

Code nor a 107 of tho Government of India 
Act onless the Court of first instance has 
exercised its discretion ignorantly or perversely 
or has refused to exercise it and thereby caused 
injury to the parties which would be irreparable 
if not set right. Gakga Prasad v Navdu Bait 

I Pat L. J 465 

BS 24, 26— Insolvency — Application 

bv o crtAilor to hart hi* name entered in the schedule-, 
of creditors — Right of the scheduled creditors to malt 
objections — Jtnuion Creditors whose namea are 
already in tho schedule prepared under e 24 of 
tho Provincial Insolvency Act, 1907, are entitled 
to be beard before the debt of a creditor who comes 
in at the last minute under * 24 (3) of the Act is 
entered in the schedule Allahabad Bakk Ld 
v Mcrlidbab (1912) . I L. R 34 AIL 442 

— B 24. 20 30, 82— Rules— Official 

Receiver— Delegation ofpotcers — Framing of schedule 
by Receiver — .Enquiry, nature of— Older o] Receiver, 
t/ judicial or final— Entry of name of a creditor in 
schedule — Subsequent eppiieirtion by Receiver to 
Court to expunge name— Power of Court, to entertain 
application An Official Receiver under tho 
Provincial IneoIvcncyVAet i n framing a schedule 
of creditors, does pot decide judicially or finally 
open contested claims Where, therefore, an 
Official P,eceiver passed an order upon the claim 
of a creditor of an insolvent to tank as a secured 
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FROVIfTCIAL INSOLVENCY ACT <morlW7) FEOTOrpIAL WSOLVENCT ACT <niOFIB37> 


is Si, 23, 38. U-tontf. 

creditor under a mortgsgo wlttfc was disputed 
by another creditor, tha action of the Bccairer 
amounted only to an entry of the name of the cre- 
ditor In tha schedule framed under ». 14 Of the 
Act, »nd did not preclude the Court from rater 
talnlng in application by tha Pcerlrer under •> 
SO ud 30 of Ibo Act to esrwng* tha name of tbs 
ctadltor from tha ached ilo. MitDreawaw M* 

mum e Tbs OrncLU. IUckitir, T>*»*r*u.y 
(1017) . . L K B 41 Had. 30 

is 21. 27. 47- 

fir* IssotTkscr L l~ B 43 Calc. 87 


S. 28- 

fin a 4 
fire a. SI . 
*.27— 


ILK 38 Hal 402 
. L L. B. 34 AIL 442 
LLB 41 Hal 30 


fin *. 1« (») («) . 18 C. W. Jf. 104* 
LLR 41 Calc. 87 
It 28. 33. 24 — Trepoe-d /at tompui 


t 31— C««fA 

Looks to La publish'd thereafter were to La mad* 
oTer at onca to l ho bank s that a commission a< a. 
certain rata vaa to La allowed to the Lank on l ho 
aalo of the books, and that the isle-proceeds 
of tha bonks were to be credited to tha debtor's 
loan account arery month after dedaetlag the 
com mission due to tha bank There wat also 
other clausrs, and Anally one llstn CLaran fiiukol 
agreed to act on behalf of tha Lank as sole sjrot 
tor the tala of the debtor's books I/rU, that the 
bank was, on this agreement, entitled to rank at * 
secured credits r of tha owners ol tha printing: and 
pobt tailing business In the Insolvency of the fatter. 
Auattmao Tasman ug fusstsa CoarauTto*. 
Lt< r (iittisw Mraaawan (1913) 

I. L. R, 37 AH. M3 

*. 34- 

fire a. Itt . LLIUI AIL 828 
t Fat. K 1. 23* 


fire Iseohmor L L B. 42 Calc. 289 




( *89 ) 


DIGEST OF CRISES 


( 3490 ) 


PROVINCIAL INSOLVENCY ACT (HI OF 1807) 

—conld 

*. 34— eont! 

before tha data of the order of adjudication an 
execution creditor it entitled to the benefit of the 
execution against the Receiver Goes Crakax 
Cuoi Charak Saha t ItrratWbtH Auawid 
(1018) 23 C. W. N. 461 

• — — — ts 34, SS—Applieotion for Mutation 

of meohency — I ropcrly of a^rjhcant attached — 
Power of Insolvency Court to Stay proceedings in 
execution An Insolvency Conrt Las no power to 
interfere with execution proceedings pending in 
another Court against a pereon who bas filed Ui 
petition to bo declared insolvent, at least, hntil 
either the debtor haa been declared insolvent or 
until a receiver baa been appointed. A.vcT 
Knna t Kesho Dab (1017) 

UR 39 AIL 047 

ts 34, 35, and 37— 

Sec Insolvency PnocCEOtKOB 

3 Pat L. 1 433 

- 35— 

See Transfer ot Pboferty Act, 1882, 
s. 60 I. L. R. 42 All. 338 

See a. 34 . . J, E. R 39 AIL 547 

Stas 3 , , I, L R 4f Mad. 524 

Set a 10 . I. L R 39 AIL 120 

24 C W N 172 
See a 18 . I L. R 37 AIL 85 

Sea • 21 . I L. R. 41 Mad. 30 

See Insolvency I. L. R 40 Cfllc 991 

1 as 36, 40 (2) 60- 

Order cancelling alienation of property by tntoltent — 
Transferee, if nay appeal— Aggrieved person ' ~ 
Receiver if necessary parly to appeal— Property 
outside local limits, if nay be dealt inlh— Calling in 
I he aid of Court I« whose jurisdiction property 
situate Where an alienation of property made by 
an insolvent prior to bia adjudication as such is 
annulled under s 30 of the Provincial Insolvency 
Act, the transferee is an ‘ aggrieved person ' 
within s 40 (2) of the Act and is entitled to prefer 
an appeal against the order Tha transferee is 
moreover a necessary party to the proceeding and 
entitled to appeal as such The proper person to 
mala an application under a 30 is the receiver 
In whom the insolvent * properties have vested, 
and bo v» a xrectreaxy party to troth a pi weeding 
and to an appeal arising out of it But, where tho 
application was made and prosecuted In the lower 
Court by the creditors, the Receiver not having 
been joined as a party, and the creditors were 
represented on the appeal and were fully heard in 
support of the order, and the order proposed to 
bo mado did not in any way affect the position of 
the Receiver, ths appeal, to avoid needless delay, 
waa heard and disposed of in the Receivers an 
sence bnder s. 3ti of tho Provincial Insolvency 
Act, the Court had jurisdiction to deal with a] ena 
tions made by the debtor of properties situated 
outside its local limits and such jurisdiction is not 
affected by the provisions of s 10 of tho Civil 
Procedure Coda A proceeding under s. 3C of the 
Act is not in the nature of a suit It Is only an 
incidental proceeding in the course of a more com 
prcbenelve one for adjudging a person an insolvent 
Regard being had to the fact that the petitioner 
tor. n 


PROVINCIAL INSOLVENCY ACT (nr OF 1907) 

—contd 

— ( 38 — <-ov(<i 

under e 30 lived In Calcutta, that the Court in 
which tho proceedings In insolvency were pending 
waa at Dacca, that tho property in question waa 
situated at Monghyr and tho transferee and tho 
principal withnesses to the transfer were residents 
o! that place, and that threo ol tho petitioner* own 
witnesses were resident* respectively of Bhagalpur, 
Snrdwan and Calcutta held, that this was a fit 
caso for proceeding under s 00, and tho case was 
remanded to tho low er Court with directions to call 
fn tho aid of the Court at Bhagalpur in regard to 
the matter Laui Sahai Brsa v About. Gam 
(1910) 15 0. W. N. 253 

2 - - - Insolvent — Quo 

lion of boni fides of transfer by insolvent — District 
Judge not competent to refer to subordinate Court 
Held, that a Court exercising insolvency jurisdiction 
under Act No III of 1907 has no power to refer 
for inquiry to a subordinate Court a question arising 
under a 30 of the Act aa to whether a mortgage 
executed by an insolvent was bond fide or not 
Jaoanvaiu t Lactman Das (1014) 

I L. R 30 AIL 549 

3 ■ ■ Insolvency-Right 

of one creditor fo tAoilenye claim of another — Daly of 
Court to inquire— Jurisdiction Held, that it is 
open to *ny creditor of an insolvent to challenge 
tho validity of a debt set up by another creditor 
and »i he doc* so the Judge is bound to inquire 
into tho truth of his allegations in tbo insolvency, 
and cannot merely refer the applicant to bis remedy 
bysmt Ruusudali Ram c Bholab Mai. (1918) 

I LK 37 All 252 

4 Insolve it— Trans 

Jet of property by insolvent — > ahdity of si eh Irons 
fee 8 3Uofthe Provincial Insolvency Act is wider 
in its scojw than s 63 of the Transier of Property 
Act Under the former Act it is not necessary 
to show that the transfer was mado with intent 
to defeat or delai a creditor All that it is necea. 
tary to show is that tho transfer was made within 
two year* of the adjudication of the insolvency 
of the debtor unless it is a transfer made before 
and in consideration of marriage In order to 
determine tho validity of a tranefer by a debtor 
of all his property in lieu of a debt ft is a matter 
for consideration whether a real transfer waa in 
tended by tbo transferer, or it was merely fictitious, 
and whether It wag made in good faith ths onus 
of proving good faith being upon tho transferee 
Mdhaiimad Habib ullah v Ucshtaq Him tv 
1916) . I L R 39 AU. 95 

5 — Insolvency — Pro 

cedsrt — Application by receiver to bait annulled a 
transfer made by the insolvent ‘Where a receiver in 
insolvency seeks to have set aside, under the pro 
visions oi s 30 of the Provincial Insolvency Act, 
1907 a tranefer made by the insolvent, he should 
file a written statement (similar to a plaint in 
ordinsrv suits) sotting forth tho ground* on which 
the transfer is challenged , the transferee should 
pat in a wntten reply, and the proceeding should 
continue very much as m *. suit Such matters 
should not and cannot properly be disposed of Ian 
summary manner CBtrwxoo Ral v LacumaN 
Sovab (1017) J. L. R 29 All 391 

6 — Mortgage, if mode 

in good faith — Onus Under a 30 of the ProTin- 

2 TJ 
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- t 80— *o*U. 
cial Insolvency Art, the onus ol proving that 
a mortgage executed by an insolvent a ithin two 
3-ears bef ore his adjudication as mob was made 
in good faith and is therefore binding on the Rocel 
vor is on the mortgagee Nmtom CiUtrDUtTBI 
v Lasanta Kniu JTamibji (19U) 

19 C W N 


' , _ Ttoccciing quest. 

r Di a case arising under 

s 30 of tho IVoyincal Insolvency Act tho burden 
of proving that the transaction impugned was 
2Ti£*« r" f f llth l “" 1 ,or ™I“»bIe\onaider 
anon is on tho transferee CisinunDnr Tbaxadah 
r Moed.* Biw (1918) 22 C. W. N 709 

fer, whether creditor may ■ net ilute^mt ^ toilet 

Undoes 30 of the Provincial Insolvency Act 1907. 
if a transact ion by way ol transfer of an Insolvent a 
property tains place within two years prior to the 
act of Insolvency or to ths declaration olinsolv^nov 
then nothing more la nocessary on the part of the 
pereon Impeaching tho transaction than to prove 

£3,“ f,";.?*. 1 ;,: 1 !,*"' »«. m« “.ke 

SSL, si.". hj *, ***“ do "» ‘bo onus Is 

fide* of the tran.,c r t.on~ich ho^ek? 

frnKiia; 

as&rs 

„ 2 Pat L. I. 101 


s 37 of tho Provincial Insolvency Act, good faith 
on tho part of tho creditor affords him no proton 
tlon where tho intention of tho debtor to give him 
preference is established, although snbu. 12) of the 
section protects » person who in good faith and for 
valuable consideration has acquired title through or 
under a creditor of tho Insolvent Preference ” 
implies an act of free will, and there can bo no 
preference ’ where tho act is the result of pres 
sure brought to bear on tho debtor by the creditor, 
thongh there would bo fraudulent preference 
whore, notwithstanding tbot tho payment or 
disposition might never hare been made but for 
the importunity of tho creditor, it Is also a fact 
tliat the payment never would have been made 
bnt for the dosire to prefer Tho presumption 
of fraudulent intention may bo repelled, if it 
ie apparent that the dobtor acted in fulfilment 
of a pnor agreement, but it will not suffice to prove 
that tho debtor was moved by a mere sense of 
honour or a senso of duty or of moral obligation or 
that ho acted from motives of kindness or grati- 
tude Tho intention or the debtor is the paramount 
consideration and if the transaction can be pro- 
Jfrtr referred to some other motive than that 
of giving the particular creditor a preference over 
the others, the payment is not fraudulent In tho 
determination of the question whether a person la 
ablo or unablo to pay hia debts as they become dno 
from hia own money, tbo fact that he has money 
looked up which at a later period may bo available 
for tbe payment of his debts is immaterial Where 
an act it impeached as a fraudulent preference, 
the onus of proof boa on the Receiver, oven If the 
debtor was Insolvent at the time of tho payment 
and knew himsolf to be to, though re such a case 
the onus may shift NarrEVoiiA Nath Saito » 
AsnuTosn Quosn (1914) 19 C W N. 157 


Trad' 




o^f a «t v JAV iKl,a ; •ft***<**r c£n'"l 

, ,ra "*S cr f foiling under the ecchon A transfer 

iLowJ?/ 1 t '“ g nn . d< ’ r * 39 of lho 

r »“*lns valid unices and until 

nltllVtoW* ° aty tbo 01150151 «id 

*n .diZEL. i 5 lr 1 a,lor 500 ••" 55 After 

tut iS iS SSfi STSSf fir ,-v 

aSEEfflwuar 1 kls,-s~ 

V Rauav CasTTtTAR (1918) 

_ , 37 _ I L. R. 42 Mad. 322 

Sri™, iJ : ?, « > 

I L R 2 Lab jog 
See FsAonotEirr Pnirrapci 
, I L R. 43 Calc. 040 

^^.T^r^sJoE s: i£ 


2 - liuolrent — Effect 

of lease of occupancy holding granted ehorlly before 
filing petition of inealrency 8 37 of ths Provincial 
Insolvency Act, 1007. has no application to the 
case of a loose granted for good consideration 
by on insolvent shortly before the filing of his 
petition unless the object thereof is to give a 
preference to one creditor over the others. If 
the lease is found to bo a merely colourable tran 
taction, tho insolvent atUI retaining possession 
of the property leased, it can bo avoided and the 
projierty placed in tho hands of tho Receiver j 
otherwise the rents should bo paid to the Receiver 
for the benefit of the creditors The leased pro- 
perty being an oconpaaov holding Held that 
there was no reason for directing the surrender 
thereof to tho eamindar Dashas v Saoar Mal 
( 1915) ? . , x. L B 38 AIL 37 

for debt of 


insolvent whether " creditor ” A person who eUn 
surety for tho payment of a debt by the laaolve; 
is a creditor within the meaning nf that. ernMum, 




creditor within the meaning of that expression 
in s 37 of ths Provincial Insolvency Act (III of 
1007) -Want Vieira nalhan v Official Auignee 
of Madras 32 I C 795, overruled Ronuniocxs 
e I. ait as wash CiIETTtAB (191S) 

LLE 40 Mai 733 


l 33- 


Fee S 10(2)ABD(fi) 


t L. R. 42 AIL 433 
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t 40— 

See Rzerrms 

«. 41— 

See e 10 . 

-I 42— 


See a 16 
See a 16 (3) (a) 


2 L. B. 40 Calc. 678 

L L. R 39 AIL 223 

E L. R. 39 All 223 
• 18 C W. N 1052 

KSSfS'ES 

2 . fesSTSy™ fiSS 

K:;; a n n ot j ffi , c,ca ,‘ to auihons ° ** 
££l' *Jl sft - s w’SUSWSTX 

sS 47 s ' *Mr “ 

JO 18 for the benefit of the .. . 


FRACTAL mSORVERCY ACT (in OF 1907 ) 

~ ■ — S 43 — tonhl m 

Ef parte Campbell /* , e T YaUaet, 15 Q B D 
nnl.r itrd t0 * ,ASD Ki3 “ orb p Sdjuj Mai 
(I015) • L E. R 37 AIL 429 

Jebbr-lp ** <&*]'* fraudulent ac^Zmwtt^by 
debtor Procedure — Evtdenet Held, that proceed 
'If, “ft* * «.(2) fl the Provincial Inwlvcncy 
Act 1907, should not bo based merely upon the 
evjdcnco given on behalf of tho croditow when 
opposing tho dobtor s application to bo adjudged 
an insolvent, but evidence as to tho specific uts 
,* s ^ nst ,ho debtor should be recorded da 
iV°n r 7 ”.^ mal . ter ° ! AaM Uihan Boy, ILK 
1 7 Ced e 200, referred to Natiiu Max, g Tub 
t^STMOT Jpdoz or Bzxabes (lgio) 

I E. R 32 All 547 

Act (IX of 1897), i l—Promlenfrurt—Baamy 
emplovi drawing his Premie nt Fund after his 
adjudication as insolvent— Payment of the , nonet to 
hmunfe —Fraud licet transfer The appellant who 
was in tho employ of a Railway Company waa ad 
indicated in insolvent under t 18 of tho IWmcial 
Insolvency Act, 1907, and a Receiver was appointed, 
nuhsoqucntly the insolvent resign od hia appoint 
ment and drew hia Provident Fund from the Rail 
way Company A Lirgo portion of the amount eo 
drawn was paid by tho insolvent to his wife 


to is for the iv w “ t J th »y have agreed tympany a largo portion of tha amo 

but also tiuft the .! f | ‘ h9 . crwi, ; ors •* * whole *»’ rn P"' d by tho insolvent to his wife 

(|» 1 « si c w » m 


■'nngn neia mat tne transaction amounted 
"i t . ndu,cnt ‘ct within the meaning of s 43 (2) 
ol the Act and sentenced tho insolvent to 3 months' 
imcnaonment IT a mnuU ir.il 


J. 43— 

Sue. A I E R. 36 Mad 402 

1 16 2 E R 39 AiL 120 

’’Jj'S'oetedings m their 

ZSiZf " d * “™‘»" y . wuS 

Meur.lli,^rI T li ri,lh “! g < BhonM ^ ,tnctl 7 wt! 

„ 18 C ff If 692 

iriOHs s» • 

"• ~ 723 

that he Z, tho f ° conccaIed th ® fact 

«.4wta W.vsi'te ,l ” c , r* 

gssss 

tanss fis- ar * 

nZniltnrtjL 1 tn* M r m ‘ AotA “ 5w V 
The District Judge of Benares, l L B 32 AU 517, 


V. .uo act ana sentenced tuo insolvent to 3 months’ 
imprisonment He appealed Held setting aside 
conviction that there was no fraudulent deahn-r by 
tbo insolvent with s 43 in as much as neither the 
Receiver nor the creditor had any claim to the 
monoy drawn by insolvent for his Provident Fund 
having regard to the provision of tho s 4 of the 
Provident Fund Act Coher v Mitchell 1890, 
25 Q B D 262 and Official Receiver of Madras y 
Mary Daljaims 26 Mad 140 referred to Naorv 
DM BnCTTHSKDAS V JnELABRAI GULABDAS, (1919) 

I L. R 44 Bom. 673 

• n 43, 46— 

See Crvn. Co cuts Act, 1837, ss 8, 20 

I E R 34 AIL 383 
Additional Bis- 


* — — Additional Dfj- 

tnct Judge — Order punishing debtor for fraudulent 
dealings with account boots—Appeal, whether ctcil 
or criminal and to what Court Held byRiciUBns, 
C J and Bsvzaji J (Knox, J dissenting), that 
an appeal from an older of Additional District 
Judge under s 43 (2) of the Provincial Insolvency 
Act 1907, lies directly to tho High Court and not 
to ihe Court of the District Judge' MalhanLalr 
Sn Lai, 1 L B 31 AU 3S2, followed Held, also, 
by Richards, C J , and Knox and Baxxrji, J J 
that such an appeal is an appeal on the civil sido 
of tho Court and not a criminal appeal Emi-ebob 
t Chiraxxc Lad (1914) I E. R 38 AIL 576 

2 — Creditor t petition 

to ingut re into commission of an offence Inquiry 

and refusal to frame a charge— Appeal right of 
lathe course of a proceeding in insolvency, a 
creditor filed a petition alleging tho commission of 
an offence by the insolvent and asking the Court 
to take action against him under s 43, cl 2 (6) of 
the Provincial Insolvency Act (III of 1907) The 
Judge inquired into the petition but dismissed it 
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PROVINCIAL INSOLVENCY ACT (ID OF 1907) 


PROVINCIAL INSOLVENCY ACT (m OF 190?) 


S 48 — contd 

said Act the time requisite for obtaining a copy 
of the order com pi lined of cannot be excluded. 
Behan Loll Mooleryee v Mungclanalh Mookenee 
I L R G Cole 110 and hogevdra S'alh MuUick 
v Mathura Mohun Parhi 1 L, R 18 Calc 3G8 
referred to Item Prasad Euan v Deilhi Kai 
1 L. R S3 111 °7 0 distinguished JcqalKishorz 
r Gtrit Narain (1911) I L, R 33 AIL 738 
4 • i — - ■ - ■ . — Appeal — Limit 

olion — Application (if general provisions oj the lair o/ 
limitation — Limitation Act (IE of ISOS) as 12 and 
20 The Provincial Insolvency Act is a special 
law vnthra the meaning of b 23 of the Ind an 
Limitation Act but inasmuch as it is not in 
itself a complete Code there is nothing to prevent 
the appl cation thereto of the general provis one 
of the Indian Limitation Act Such general pro 
vis ons do not affect or alter the peno 1 pres 
cnbed bv a special law but only the manner in 
■which that penod is to be computed Jugal 
Ktthore ▼ Gar Lorain 1 L E 33 All 733 over 
ruled, Bern Priuad hvan v Dhatala Rat 
1 1, It 23 All 277 Joti Samp v Earn Chan Jar 
Singh All Weeklf Lotte 1902 31 and Veeramma 
V Abbiah 1 I R 18 Mad 99 followed Poulton 
v Modhootoodun Paul Choicdhry 2 ir R Act X, 
SI Unuoda Persaud Mookerjte v Arwfo Coomar 
Metro 15 B L R 60 vole \ aqendra hath Mull d 
v Mathura Mohan Parhi I L R 18 Calc 368 
G nja Lath Roy Bahadur r Patane Bibee I L R 
17 Calc 2 43 B han Lall Mookerjte v Jf ur gala nath 
Mookerjee I L R 5 Cak 110 Oolap Chand 
A ouduckha v Kruhto Chundar Das B swas I L R 
G Calc 311 A ijabuttoola v Horir iU 1 L R 8 
Calc 910 Klttltr 1 lohun Chuckerbutty r Dina 
bath i 'ihnla l J It 10 Calc 263 Guroeharva v 
President of the Belgaorum Town Mon c pal t tt 
f LI! J Bom 5*9 hullayappa v Lakshm parti 
I L R 12 Mad 167 Abdul Hall 
nessa Khatun I L. It 30 Calc 83* 

Prasad V Ttomas / L R 23 AU IS referred to 
Ditoriiii v lfraa Lal (1012) 

I L. R 34 AIL 498 

S3 46 47- 

See Appeal to Purer Council. 

L L. R 40 Calc 885 

• S3 46 47 (1) and (2) — Appeal under 

e 16 filed out of I me — Dim seal of memorandum of 
object oi t right of respondent to file — Cirri Procedure 
Code, s 10S (») 0 XL! r 22 8 47 (2) of tbo 

Provincial Insolvency Act and s 103 (’) Civil 
Procedure Code apply the procedure of the Civil 
Procedure Code to appeals filed under s 40 of the 
Provinc a\ Insolvency Act , hence a respondent in 
trach an appeal is ent tie 1 to fila a memoran lum of 
cross-objections under O XLI r 2® C > 11 Proce 
dure Code When an appeal is d smissed as filed 
out of tin e a memorandum of object tons filed by a 
respondent under O IU r 22, cannot bo heard 
JWj tan Mai V, Chand Mai , 1 L R 10 AIL 5S7 
followed Decis ons on O XU r 2” (formerly 
s 501 Civil Procedure Code) rev ewed. iuoirri 
CitTTTUtt e CnocXAtixoAM Cnemj.n (1913) 

L L. R. 41 Mad. 904 

. — « 47— 

■See a. 4 I L. R 36 Had. 402 

See ». 13 (3) I L. R 38 AIL 85 
Set * 18 . Lt B.39 Mad. 693 


m v Lai f un 
and Surat Bah 


I 47 — cOncW 


See s 18 I L. R 37 AIL 65 

See s 20 L L. R. 41 Mad. 440 

See t ”4 L L. R. 48 Calc 87 

See B 46 L L. R. 41 Mai 904 

Bee Appeal to Purer Council. 

I L. R 40 Calc 685 
See Iksoltincx PnocKKrmG3 

3 Pat L J 456 
See Recezveh L L. R 40 Calc 878 
* " *■ — - Cini Procedure Code 

(2503) O XXI r 71 — Sale of property of insolvent 
by recentr— Default of pvrchaser~kesale~~Order 
by Court on purchaser to make good deficiency — Pro. 
eeed ng fc 47 of the Provincial Insolvency Act 
1907 has not the effect of making the provifcioufl 
of O XXI of the Code of Civil Procedure 1908 
applicable to a sale of the property of an insol 
vent held by a Rece ver under the orders of the 
D strict Judge If therefore tho purchaser at 
such a sale defaults and the property is re sold 
for » sum less than the or gmal b d the first pur 
chaser cannot bo called npon under O XXI 
r 71 to make good the defic ency Mul Chand v 
Muran Lai I L R. 36 All 9 referred to Cueda. 
Lai, t Lachhan Prasad (1916) 

I L. R 39 AIL 267 

■ — ~ s 60 — 

See Issolvikcx I L. R 40 Calc 78 

See i 16 ! LR 39 Mad. 693 


I L R 40 Mad. 782 
I LR. 33 Mad. 16 
I LR 41 Mad. 30 


PROVINCIAL INSOLVENCY ACT (V OF 1920) 
See IY.QVTucist. InsoLNEsCT Acs 1907 
Comparative Table of Acte 111 of 1907 and V 
of 19 0 

Section of Act Correspond ng of 
III of 1907 Act V of 1020 


6 (1) 
0 O 
«(3) 
6 (4) 
« (5) 
6(6) 



lilSK! 


PROVINCIAL INSOLVENT ACT (V OF 1020) 

—can** 

Compaml n Tablt 0/ JeU III fif 1907 and I 

cj I/* I— coni L 

Faction cl Act OorreaponJ ng t 
IUoMW? Art V oi 19 V 


PROVINCIAL irrSOLVEKCt ACT (V OF 1800) 

—fnnctj. 

■ t> #4 *cfl S S-ronfd, 

time notice ol th* pw»»1«Uou cl an* Snit.»tney 
petition hr of agaoattJe tel tor liiraewa* 
1»» tfo * CBTTTi* I-u-t I. It. 43 AIL 427 

’■ • I 69 (C) (U)— Intoltrnl fratultlrnllf 

tnaS ng amity triM or eoae »I rg jmprrty — \<j( rang 
mtant a/ axtrla •mail tanlomonnt In art re conceal 
t*e»t A man in He pnltlon of »n (naoWrnt ehn 
hu (he near a cl aaeeta ning »here propert* of 
IU ) m been dlrpoar.1 of earn If )t«i lu>« ml Wn 
* tnallp b party to the tn*Mng a» ay with It and 
■Indict not u*e tie mrent, U }«<t at polity of 
concealment within tl a meaning of a fll (<•) ( 1 ") of 


PROVINCIAL SMALL CAUSE COURT ACT (I* 

or ltrj, 

Are fatnutai. Proc»cr*i Oid*. a IBS. 

t hi L. MM 

- power of— 

Art Animm aeroa* Jrtxj«i*T 

1 L. JL 48 Calc- 717 

■ ■■■ — ... * I (/) — Armriiy pa tpfluatwn [ot 

orj r to Hi *adi n pari, <J, r m —I ,m lalioa Act 

(XI of MI 7) M H Art/J/_W.«»n<fre» US 
C«r •! I road*', tori (All X/r 0/ ltl!) — Smrhan 
•I rmii' OTirn aeeynty It not defma ted ondrf 
» IT at Art JX of ItM until tl rr lit appi (ration 
18 art atlde the « forte drrrea it d aimaed of the 
hearing nf the appf cation renat be lehf to ha?« 
hern l«ml I‘n» whet* no objection W tab TO on 
thle groan 1 at the hearing the it gh ( ouri will not 
ar-t arid" the «Jt In rcrWon romenramt t 
A aeua / L « IS Mad HI cjpta nej Am- 
COM la auruU-A when notre motet t. It* (nil 
Proeediir* Code (Act \I\ ol III*), hi bnn pfrol 
and I m tjiflon under firh If Art. I6t of the t alien 
Urn tation Act ■III run from the date of acralr# 
d a mb notice. B molt f'crmdvru /taaaea ▼ Kafr, 
Xwt a Mojarmda, **11 It S foUourrd Sc* 

yiaanraei r lUvawm (1310). 

L L. R 31 M*4. 83 

#. 1S- 

8it Citil P* net Dree Con* 1 W=* e. 10* 

I L. It. 44 Had. 697 

ft. IS, 33 —S, t la era* re a no, of 

I he rale* «1 1 ««» f I d by Ihe t fndnnl-r 

...... . , t _ r . 
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PROVINCIAL SMALL CAUSE COURT ACT (E 

OF 1887 ) — tontd 

p S- 18 — 

See Csnosit, Procbbtoe Code $ 195 

2 Pat L II 

is 18, 27, 32, Sch H, ds (2) and 

(3) — Suit (or tht recovery of certain turn representing 
a chart in the produce of immoveable property — Cog 
nuance by the Court of Small Causes — Decree final — 
Appeal— Jurisdiction by content of partite A amt 
for the recovery of Ra.12 II 8 representing plain 
tiffs share in the produce of unmoveable property is 
A suit for money had and received to the plaintiff s 
use and is cognizable by the Court of Small Causes 
and the decree in such a suit is final under s £7 of 
tha Provincial Small Causes Courts Act (IX of 
1887) Lot withstanding its final ty an appeal was 
preferred to the District Court of Ahmedabad 
wuch Court entertained the appeal and revers ng 
the decree allowed the plaintiff S claim The 
defendant, thereupon preferred a second appeal 
and at the hearing prayed that the second appeal 
might be treated as an application for revision 
under a 115 of the Civil Procedure Code (Act V of 
1903) on the ground that the District Court acted 
without jurisdiction in entertaining the appeal 
The respondent (plaintiff) urged that a second 
appe.nl lay and further, that by reason of the 
conduct of the parties and the fact that the appel 
lant (defendant) bad not objected to the jurisdic 
tion of the District Court, it was too late In second 
appeal to take the point Held, that the District 
Court had no jurisdiction to try the case and the 
conduct of the parties could not give it jurisdiction 
ledgard r Bull L Hr 13 I A 134, and J/ereratsh, 
haidaa V iSutranvamya fiostri L R 14 l A 160, 
referred to Decree of the District Court reversed 
and that of the first Court restored Davlat 
st.niui (JIahasaita Sum) c Khachab Kami* 
Moy (1909) I L. R 34 Bom 171 

s 17— 

See Limitation Act, 1903 — 

Sch I Aet 101 24 C. W K 3f0 

Sen I, Ant 1W 15 C W If 102 

Set Shalt, Cause Cocet Strrr 

I L. R 44 Calc 950 

1 — Ctrif Procedure 

Codc(lOOS) * SI — Suit transferred from Subordinate 
Julge irith Small Count Court power* to hSun*if — 
tZx_ipirle-deeTee— Procedure Ilrll.. tl at s. 21. aub 
cl. (/} of the Coda of Civil Procedure contcm 
plates a Court vested w th tha power* of a Court 
ot Small Causes and that when a suit is transferred 
from that Court to another Court the Court trying 
St is to be dee me la Court of Small Co uses and its 
procedure w to be governed hv the provisions of 
the Provincial Small Causo Courts \ct There 
loro when each a suit i* transferred to a Mona f 
from the Court of a Subordinate Jud e vested 
with Small Cause Court power* and the fcmicr 
parse* an ex parte decree In the suit an application 
to bare the ti parte decree set a* do must bo 
accompanied by a d*po*it ot the amount ot the 
decree or » security in respect of the am unt as 
required by a. 17 of the Provincial Small Cause 
Courts Act II e provisions of which are mandatory 
JUangal Sea v /tup Chand, I 1. It 13 All C*/, 
Jagan Bath v Chet ran, 1 L. It SS AU V0, 
referred to Borya Prasad r Maladeo Ponds. 


PROVINCIAL SMALL CAUSE COURT ACT (IX 

OF 1887) — contd. 

S 17— eonftf 

I L R 37 All 470 distinguished Chhotev Lal 
t LakesU Chakd Hagah Lal (1916) 

L L. R 38 AIL 425 

2 — Decree ex parte — 
Claim decreed in /nil but incorrect amount enured — 
Application f or rc hearing — Deposit of amount 
named in decree Where an ex parte decree paused 
by a Court of 8ms.il Causes was incorrectly drawn 
up. Inasmuch as the principal snm decreed was 
wrongly entered the costa were wrongly entered 
and no earn at alt vraa entered on account of in 
terest pendente hie it was held that the defendant 
m applying for a re hearing had sufficiently com 
plied with the terms of the proviso to cl (1) of 
s 17 of tbo Provincial Small Cause Courts Act 
1887 when he deposited court the sum which 
was in fact named in the decree Basdeo Ram 
Babup r Mol Chand Nesij Chakd 

t L. R 43 AIL 433 

3 — - — » ■ — - Promo — Ex parte 

decree, application to eel aeide — Whether pronto 
mandatory or directory — Time vilhtn icfuch depoeil 
to be made or security given By the Evil Bench 
(SzsxAorei Attab, J , dissenting) The provisions 
of s 17 (T\ Provincial Small Cause Courts Act are 
mandatory By the Full Bench — But the deposit 
ol the decretal amount msy be mado or the security 
given, withm the period prescribed by the law of 
limitation for applications under the section, 
namely thirty days from the date of the e* port* 
decree although it did not accompany the appl 
cation itself Jtun JIuchi v Budhiran Jtuchi 

( 1905 1 1 L It 32 Calc. 3S9 followed Assam 

Mohamfd Sahib e Rahim Rahib (1920) 

L L R 43 Mad. (FB). 579 

I 23 — 

Bee a 35 5 Pat L. J 248 

1 riotnt in suit of 

Small Cause Court nature invoicing Question of title 
returned by Small Cause Court for presentation in 
Civil Court — Refusal of latter to receive plaint — 
Remedy if by appeal or revision — Civil Procedure 
Code (Act r of 100S), O VI 1, r 10, O XI III. 
r 1 (a) 50 cn a j lamt originally presented in the 

Small Cause Court is under an order under a 23 
of tho Provincial Small Cause Courts Act presented 
in tbo ord nary Civil Court tl o latter has no 
authority to refuso to entertain the sn t An order 
by the bitter Court returning, the plaint for pre 
lent it ion to the Small Causo Court wa* not an 
order under O VI f, r 10 of the Civil Procedure 
Code a* the plaint had not been originally filed in 
that Court and such an order d d not require to 
beset aside by an appeal under O ALII/ r 1(a) 
Tho High Court in revis on set aside the order a* 
one made fn violation of the provision* of *. S3 
of the Provincial Small Csu»o Court* Aet CjtAjr 
dee bod ay Horn r fiiiEonnon I rrurtrin (1912) 

18 C. V/. IT 330 

2 - — return of a plaint 

under— Ihgh Courts fencer of \*Urf (rente — H SS, 
Prwmtiol tsufl Co«< Cwnli dt! » 115 Cl«l Pro- 
cedure Code {Act I of ISOS) and s 107 Corfmment 
of Indra Act of ISIS Were a lYevirrfal Small 
Canse Court retnrned a plaint for presentation, to 
a proper Court on the ground that the suit 
inrolred a qneition of t tie which ihmld be tried 
In a regular *uit * and the plaint JI thereupon 
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PROVINCIAL SMALL CAUSE COURT ACT (IX 
OF 1887>-«*ff 
t S3— Mwil 

moved 111* High Court and obtained a role, on a 
preliminary objection taken that the order under 
a 23 (/) la not covered by a. 23 of the Provincial 
Small Canse Courts Act Hell, that thero Sa a 
($ood deal ©f distinction between disposing el a 
case anil deciding a enae A cnee ia something 
leas definite than a ml The meaning of tho 
word * decided " aa hel 1 In Solal Pool Ihitt v 
JnijaJtinnndo 13 C IF A 103, approved CmeeK 
Cfinudro v RotM CAnadro IS C II A 600, 
re fend to Under a 115 of the Ciril Procedure 
Code the High Court woul I ontv Interfere if the 
ideation terra one of jurisdiction Tlie Calcutta 
High Court a non era under tlie Charter Act have 
been exereineil, with few except ion a only in cases 
where jurisdiction baa been exceeded or the Judge 
liaa ignorantly or perversely refuse 1 to exercise 
or made only a colourable pretence at exercising 
juris lictlon veatel In him by law Tim limited 
power ahoull be exereiBed only when irreparabla 
injury woul t be eanae 1 to one of tho litigants 
if mattere were not act right Clandi Itov r 
AnpnfRuy. IS C If S «*, urf Anayid tfi v 
A U Him in Joint 13 C ir A JJJ referre 1 to 
8 23 (1) of the Provincial Small Cans* Courts Act 
1« deaigne 1 to meet easea In which a Small Cause 
Court Judge ia aatmGcd that the question of title 
rained ia ao intricate that it ahoul I not be derided 
summarily but in a Conrt in which tho evidenro 
ia recordod in full an 1 the daemon is open to appeal, 
th© matter is one ©f discretion and wl ere diacte 
tion ia vested in • Court it not open in inter 
fere-nce unless it haa been exercised ignorantly or 
perversely Gavoa I'm Sin r Navplriw ( 10 ) 11 ) 
20 C W (7 1030 

M. 23, 2b- 




— Suit for artcrsjfciai goat hosed m , _ 

or tlcbatl to a temple if may It diet led by Small 
Cause Court Where the plaintiff claiming to be 
tho ihebail o! a goddess aud tho defendant for 
damages for unlawfully taking a war a goat aacnfled 
atthealtarof thogodlcsa. It ell, that the question 
could be properly tried in a Small Cause Court 
without a ny elaborat einreatlgationintotlie general 
question of the titta ©f tho plaintiff aa aksbait Tha 
plaint having been returned by the Small Cans. 
Co irt for pro-entation to tfio projier court, un ler s. 
33 oi the Small Cause Court. Act Held tint the 
High Conrt hail jurisdiction to revise that order 
either un ler a 25 of the Provincial Small Chore 
Courta Act or under a 15 of the Charter Act 
Quern Whether 1 decide ' in a 2o mean. ‘ fins 11/ 
adjudicate' UuxsnCnAiroaa Palodbi* It.sirBu. 
CiuvoKa CaxTiinjii (1911) 15 C W. N 068 

Overt ions of title 

— Return off taint — /Tern ion Where a plaint pre 
tented to a Small C’flnse Conrt ia returned under 
* 23 (I) ©l tha Provincial Small Cause Court Act, 
the High Court will not interfere under a 25 of 
that Act, nor under a 115, of the Code of Civil 
Procedure, ISO® nor under a 10? of tl e Covem 
ment of India Act 1915, unleea t! e Court of first 
Instance haa exercised ita discretion ignorantlr or 
perversely, or unices the Court haa exceeded ita 
Jurisdiction or haa ignorantly or perversely refused 
to exercise, or haa made only a colourable pretence 
at exercising a juried clion vested fn it by law, 

and haa theteby eauaed injury to the parties which 


PROVINCIAL SMALL CAUSE COURT ACT (IX 
OF 1837 ) — contd 

ll 23. 25 — ro»W 

would lie irreparable if not ret right Gam*. 
J’hasad r Nauru Itau 1 Fat. L, J 485 

U 23, 27— Small Cuvet euil-Que.hon 

of title — 9»I| I rant /erred to Mr ordinary jurudiclion 
of the Coart— A 0 evbelnnltal irreyitlarilyn-Drtinem 
on telle — Decree not final — Appeal In a auit which 
wna originally filed aa a Small Cause Court (lift In 
tho Court of the Subordinate Judge having both 
Small Cause and regolar jurisdictions, the Judge 
transferred the suit at a very early stage to his 
file aa ordinary Judge aa the relief claimed by the 
plaintiffs drpen led upon proof or disproof of a title 
to nnmovrablo jirojwrty The Judge then passed a 
decree deciding the question of title Hel t, that 
thero w»» no auhxtant'al irregularity in thua effect- 
ing the transfer amt that it must bo taken that the 
powers conferred by a 23 of the Provincial Small 
Cause Courta Acl(!\ of 1337) were put in force in » 
regular manner Hell, also, that aa It waa a 
decree which could not be paxsed by a Court of 
Small Causes it waa not a decree falling within tho 
terms ol a 27 of the Ihovinnal Small Canse Courts 
Act (IX ol 1387) and waa therefore, not final bnt 
appealable Uasi Balu «> Oimnuo La*BC*jt- 
nao (1913) L L. R. 33 Bom. 190 


, Hell, that the rcfuaal on the part of a 

Court oi Small Causes ol permission to amend a 
technical dried in the ©Saint amounted to an 
irregutarily snrh aa would Juatify tho Interference 
of the High Court In revision under a 26 of the 
Provincial Small Canse Courta Act 1887 llrr- 
msxixd Conra-vr e Muhammad Snsvi(ID12) 

l. L. R. 34 AIL 818 

2 . DtPuton — Juris- 

diction of 11 ml Court— Ei renfiea of decree— Limit- 
ation — tppl ration to Court to tale a elep in ouf o / 
jxecution — A pphenhon for erUneiem of lime A 
bond fide application made by the decree bolder 
praying for extension of time for the purpose of 
ascertaining the whereabouts of hia judgment 

an application to take a atop in aid of 

i, and .area limitation Where a Small 


ccution, a 
ip Court 


■ ■»> n 


n tho i 


gratnltouslv aaaumed that 
presented bv the decree holder wee not bond fide, 
and consequently that a subsequent appl cation 
for the execution of tlie decree waa time barred, 
is Kell that there waa ground for interf 


3 • — Zkaeioa of a pre- 

liminary puralion «/ juntdiction vheh dots not 
dtepoee o/tht avif— 1 melon Held that no revision 
would be under a 26 of the Provincial Small Cause 
Courta Act, 1887, from an order of • Court of 
Small Cansee deciding a question of juriedict on, 
which decision still left the suit undisposed of in 
the, Small Cause Court Romnnolhan CKctty v 
JforolSoppa Kont, 25 Indian Corea 643, referred 
to MskbaK Lai. rxBSOTtM Das r Cncwsi Jut 
B»U Lit (191«) . L L. R. 41 AIL 4 
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PROVINCIAL SMALL CAUSE COURT ACT (IX 

OF 1887)— toil! 

< 25 — eontd 

4 — - ■ — Renat o n — S u 1 t 

f led before it tenet f not hating Small Cause Court 
•poteen, but decided lay one t rho bad, though at a 
regular suit — Appeal A suit which according to 
the frame of it was a Small Cause Court unit was 
filed in the court of a Munsif at a time when the 
permanent incumbent, who wasinvested with Smell 
Cause Court powers, was on leave, and the tem 
porary incumbent was not invested with Small 
Cause Court powers Before the suit came to a 
hearing the permanent Incumbent returned He 
tried the suit, and tried it as an ordinary suit and 
not as a Small Causo Court suit Held, that the 
M unsit was right m so doing, and that an appeal 
lay from his decision to the Subordinate Judge. 
Jag Mahon Lai v Lakha, 9 lnhan Cate* 264, 
Mahtma Chandra Sirdar v hah llondal, 12 
CUN 167, Har\ hantayya v Hurt T enkayya, 
1 L. It 26 Mad 212, and Sambhu Dhantji v Ram 
I tlhtt, I L It 2S Bom 241, referred to Bivdesri 
t* Gang* rnasap 1 D R. 42 All 195 

5 - — ■ High Court — 

/tension — Jurisdiction to revise findings of fact 
Under » 25 of the Provincial 8mall Cause Courts 
Act 1887. the Ugh Court can interfere on ques 
tions of fact Poona City Municipality v P.amji 
(1835) 21 Bom 250 and Turner v Jaamohan Singh 
(1000) 21 AH 531, referred to Per Fawcett, J 
Interference in regard to appreciation of evidence 
should in genersl only be exercised when there 
appeals to the Court to he a very clear case of 
Disappreciation which has resulted in injustice to 
a partv and makes the decree one that cannot be 
regarded by a Revisions! Court as “ according to 
law *’ Nathuram SnivjtARAYAR v IXsunARAU 
Habiram (1920) I. L. R. 45 Bom 292 

si. 25 and 23 — Prowneial Small Cause 

Court Act, 1SS7 —Deposit of arrears of revenue — 
Held that in order to determine whether a mortgageo 
was entitled to deposit the arrears of revenue 
it was Incumbent on Vho Court to determine whether 
itV> bond was genuine or not and that omission 
to do so amounted to an error in law so that tho 
High Court had power to transfer under ■ 25 

of the Provincial Small Causes Act, 1887 Raj 
Kcsur Lal v Jaixarax Das 

6 Pat. J*. J. 243 

S. 25. Seh. n, Aik 41 — Jurisdiction — 

1/fdi o’/ aeceaseh person vath in tdndte'vy one of 
the heirs — Suit for contribution Two heirs of a 
_ deceased Mahomcdsn became entitled to the 
property left by him in the proportion of eight- 
tenths and two tenths The owner of the eight- 
tenths share paid oil the whole of a debt due 
by the deceased and thereafter sued the owner 
of tho two tenths share for contribution Held 
that the suit was not excluded from the jurisdic 
tion of a Court of Small Causes by Art (41) of 
the second schedule to the Provincial Smell Cause 
Courts Act, 1887 Mahmud Alt v Tamtz tut 
NtssA Dim (1918) . . I. L. R 41 All. 51 

f. 27— 

I. L. R. 38 Bom. 100 

«. 27. 52, 33 and 35— 

See Civil Proctocr* Code. 1908, « 24 
I. L. R. 38 Mad, 25 


PROVINCIAL SMALL CAUSE COURT ACT (IX 
OF 1887)— contd 

*. 32- 

See s 16 L R. L. 34 Bom. 171 
■ — Suits instituted in Court 
not imeeted with potters — Transfer of suits as money 
suits — Re transfer as Small Cause Court suits — Code 
of Cu if Procedure (Act i of 100$), s 24 Tifty two 
suits were instituted against various tenants 
These suits were cogruxable by a Court of Small 
Causes but they were instituted m the Court of 
the Munstff of Motihari, who had not been in 
vested with btnall Cause Court powers This 
Munstff was transferred and another Munstff, in 
vested with Small Cause Courts rowers took his 
place The latter held that by virtue of a 32 (2) 
of the Provincial Small Cause Co irta Act, 1887, 
the suits were triable as money suits and be 
accordingly transferred them to the file of the 
Additional Munstff Subsequently the plaintiff 
applied to the District Judge to re transfer the 62 
suits under s 24 of the Civil Procedure Code 1008, 
to the Court of the Munstff who had transferred 
them and to direct him to hear them as monev 
suits The petition was filed with the Munstff's 
order in one of the suits only The District Judge 
transferred all the suits to the Mttnstff’f Court to 
be treated as Small Cause Court suits Held (1) 
that, as there was no Small Cause Court in exist 
ence at Motihari when the suita were instituted 
the procedure to be adopted with regard to them 
was the procedure laid down in the Civil Procedure 
Code (2) that the District Judge had podbr to 
transfer a hioncy suit from the Court of one Munstff 
to the Court of another Muntiff, and (J) that tbo 
order transferring the 61 suits, in which no separate 
stamped application was made, waa incompetent 
L’oab Si>cn v Motihari Comtakv. Limited 

4 Pat. L. J. 13 

ss 32 to 35- 

See Civn. Procedure Code (1608), 

s 24 (4) I L. K 39 AIL 214 

I LB 38 Mad. 25 

— — ■ f, 33 — ■ 

See i 15 . I L R 37 Bom. 875 

I. 35— 

See ClYJL Procedure Code (1008). s 24 

I. L. R 40 All. 525 


— Munstff tested trtfh the pew era of a Judge of the 
‘Zanrf, Mi 2 tnalh 'Catntes euart'dreb 'up mre -mh\rinb 
wtrt such powers — Appeal V hen nMunsiff vested 
with the powers of a Court of Small Causes is sue 
cecded in office by* Munsiff not vested with such 
powers, the latter under s 33 of tho Provincial 
Small Cause Courts Act, bound to try the amts 
pending on the file as regular suits and an appeal 
Ilea against bis decision Sham Behan Lair halt, 

12 All J R 109, followed Mongol Sen v Hup 
Ckand.l L B 13 All 324, dissented from Kamta 
Prosad v Mahabal S‘ ugh, 6 0 C 81, Ms ilal Chandra 
Deb v Ram Natam Deb. 1 L R 31 Calc 1057, 
Sam Chandra v Caneth, 1 L R 23 Bom 382, 
referred to Sajuu Prasad i> Mahadio Pakde 
(1915) . . . I L. R- 37 AIL 450 

2. " Decree passed by 

Small Cause Court — Small Cause Court abolished 
and execution transferred to a Munstff— Jurisdiction 
— Appeal— Indian Limitation, Act (IX of 1008,) 
• 10~Achtotdedgnunt Where & Court of Small 
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PROVINCIAL SMALL CAUSE COURT ACT (IX 

OF P887)-<onW. 

t 35-c<miL 


Causes had passed a decree end was then abolished 
and the execution proceedings were taken in tho 
Coart of a Mansiil Util, that the Munsifl s orders 
in execution were not the orders of a Court of 
Small Cusses aod were therefore open to appeal. 
Safju Praead v Mahadeo Pande, 1 L It 37 AU 
450, followed Mongol Sen v fiup Ckand, 1 L St 
13 AU, 324 , dissented from Util, also, thit an 
objection filed in answer to an application for e.recu 
tion of decree bf the arrest of tho judgment debtor, 
upon which a warrant of arrest had been issued, 
to the effect that tho judgment debtor was a poor 
man and that the warrant should uot bo executed, 
could not bo conetrueiUnto an acknowledgment of 
the decretal debt within the meaning of a 19 of 
tbo Indian Limitation Act, ISPS fiaahi C Slat r 
Salgur fiat, I V fi 3 All. 247, distinguished 
Lachuah Da* o Ahmad Hasan (11)17) 

1 L. E 38 AIL 357 
- — IS. 35 aod 23 — Deposit of arrears of 
revenue by mortgagee — Ami to recover amount o/ 
arrears — Whether Court bound to decide solidity of 
mortgage — Bengal Revenue Sale* Act ( XI of 1359), 
i 9~2ranefer of Property Act {I V of JSS1) i 160 
—Cod* of Ctml Procedure ( Act V of 1903 ) O 
XXXIV, r 15 A mortgagee who had paid the 
arrears of Government revenue in order to prevent 
tho mortgaged property being sold, sued tbo de 
fondant, who had purchased the property subee 
qnently to the mortgage. In the Court of Small 
Causes, lor recovery of the arrears paid The 
defendant pleaded that the mortgage was not 
genuine The court declined to decide the question 
of the genuineness of the bond On the ground that 
it was beyond the scope of the suit and decreed 
the suit Hell (1) that in order to determine 
whether the mortgagee was entitled to deposit 
the arrears of revenue it was Incumbent on the 
Court to determine whether the bond waa genuine 
or not, and that omission to do so amounted to 
«n error in law ao that the High Court had power 
to interfere under s 25 of the Provincial email 
Cause Courts Act, 1887 (2) that if the court was 
of opimon that the question of tl e genuineness 
of the bond was beyond the scope of the suit it 


cumbonl 


i the C 


tion vested in it by s 23 and to return the plaint 
to be presented to the proper court, and fhdure 
to do so brought tho case within the purview of 
a 2o, (31 that lithe alleged mortgage was genuine 
the amount jaid as arrears of revenue should bare 
been added to tho mortgage debt nndvt a 9 of 
the Bengal P ovenuo Sales Act, 1 850 and that even 
if lh« plaintiff a lien was not in fact a mortgage it 
waa a charge upon immoveable property within 
the moaning of e 100 of the Transfer of Property 
Act 1882, read with 0 XXXU, r 15 of the Code 
of Civff ‘Provcdurc.1003 and could only be enforced 
by a euit under O XXXIV , {/) that even if the 
plaintiff was entitled to relinquish hie lien and 
claim » money decree, the present suit not having 
been framed as such, he could not succeed Ear 

Lai «r 3 a IX A BAS Das 5 Pst L. 3 £58 

— — ■— Sch. n. Art*. 2 and 3 — 

fiee s 18 L L. E 34 Bom 171 

Sch n. Art 2— failure to perform a 

Contract whether ‘on act' will is Art 3— Butt to 

recover money under a contract wilh Cotenment, 


PROVINCIAL SMALL CAUSE COURT ACT (K 
OF imy-contd. 

Sch. II, Art. 2—eontd. 

whether of a email cause tiofurc — Second efftatr 
Failure by Government to carry out a contract 
under which the plaintiff was entitled to a sum of 
money on account of certain constructions made 
by him, is not ‘ an act ' purporting to bo done by 
an officer of Government in Ins official capacity 
within tho meaning of Art 3, Sch II of tho Provin- 
cial Small Cause Courts Act (IX of 1887) Tho 
article applies only to a suit relating to some dis 
tir.et act done by an officer of Government Hog 
mat llamhchand V Uanmant Anyaba, 1 L fi 20 
Bom 697, and Chaganlal Krehoredae v The Col 
lector of Xaita 1 L fi 35 Bom 42, applied Bun- 
tours Bat Hoolergee v The Secretary of State for 
India, 1 L fi 17 CaU 290, and iloth Ranger yy a 
Chetti v The Secretary of State for India, I l fi 
23 Had 213, referred to A suit to recover a sum 
of money being leta than Ra 6C0 under such a 
contract is a auit of Small Cause Court nature, 
and no aecond appeal lies SicbetABt or State 
ros India v Rahabraiimam (1912) 

I L. R. 37 Mad. 633 

Sch. ZL Art 7 — Suit inraWg appor 

tionmentof rent whether a suit af email rouse nature 
— Tranefer of Property Act (IV of 1152) it f (d) 
and 36, apphcolihty of, to tranefer in execution A 
suit the determination of which involves apportion- 
ment of rent by the Court, falls within Art 7 of 
the aecond schedule of the Provincial Small Cause 
Courts Act and it exempted from the cognisance 
of a Provincial Small Cause Court Though accord 
IOC to » 2 (<f) of the Transfer of Property Act, the 
Act does uot apply to sales In execution jet tho 
principle of a 38 of the Act which embodies a rn'e 
of justice, equity and good conscience tan be applied 
and rent apportioned from day to day aa between 
a lessor and the tianaierec of hi* right m execution 
in tho course of a year of the Jesse PiMUr 
Cintl v VirtAVttc UVDAUAK (1917) 

I. L. Jt 41 MAd. 370 

Ech n. Art. 8— 

See Homestead Lind 

I. L. R 42 Calc. 623 
See Landlobd and Tenant 

2 Pat L. J. 87 

1 Grant of forest 

rights — Suit for rent ly grantor, if may te enter 
tamed ly Small Cause Court— ' Kent, ulat te— 
Bengal tenancy Act ( VIII of 1515 ) ee 144 193 
A grant under which the grantee becomes entitled 
to cut and remove during a »pec fied period trees 
which might during that yened attain » pre 
scribed sixo (whet bat it mom »u mlcmt to lood 
or not) i* a grant of forest rights within tho mean 
mg of * 183 of the Bengal Tenancy Act The 
transaction cannot le rejrsrdtdasa aole cl timber, 
and the consideration payable for such rghts is 
rent within the meaning of the trims sa used }n 
cl ( 8 ) of Peb II of tl e Provincial frrall Canfe 
Courts Act Such a auit cannot te entertained tv a 
Small Cause Court, and should be instituted under 

a 14t of the Bengal Tenancy Act In the Court 

which would have jurisdiction to entertain a suit 
for the possession of the trees Rand* An Text* 
v Ajsud Sabkab (1914) 19 C. W 17. 415 

2. ■ — — — -- Special authority 

to try rent suits under Smalt Cause Court procedure, 

if may Is conferred gf* trolly cn the Court Cl A 
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PROVINCIAL SMALL CAUSE COURT ACT (IX PROVINCIAL SMALL CAUSE COURT ACT (IX- 
OF 1887)— contd. OF 1887)— «n/<A 

Sch H, Ait 8 — co«(<f . — Scb II, Ait IS— co*f£ 


ol Sch II of the Provincial Small Causa Courts 
Act requires that the Judge personally ahould hare 
bocn invested with authority to e'xercise jarls- 
diction and not that jurisdiction should be con 
farted upon the Court A notification oi the Local 
Government vesting all Munaiffs of certain places 
with power to try, under the Small Cause Court 

f 'roccdure. suits for recovery 0 f rent of homestead 
inds within their rrspootive jurisdictions when 
the valuo did not excoe l R s 60 „ a , (naufficieut 
to confer on the officers concerned the power 
referred to in el 8 of Sch. II of the Provincial 
Small Cause Courts Act Safer At) Mokd.ii. v 
Co UAH Mokdal (1016) Hews 1238 
■ — gflh Q, Art 2— Sait /or rent — 

Bull of a nature cognisable by Me Court of Small 
Courts — Civil Procolure Code ( Act I o / ISOS), 
• 202 — Second appeal A suit for rent for an 
amount less thsn Pa 600 was filed in the Second 
Class Subordinate Judges Court Ily a Covern 
meat Notification contemplated by Art 8 of the 
Second Schedule of tho Provincial Small Cause 
Courts Act, J8S7, the Kubotd nate Judges oi all 
districts in tho Bombay Presidency proper were 
invested with authority to try on the Small Cause 
Side of their Courts all auits for the recovery of 
rent arising within the local limits of the ordinary 
jurisdiction of their Courts and falling within tlie 
pecuniary limit* up to which suits are cognisable 
by them sis Judges, of Courts 0 f Small Causes 
Both the lower Courts decreed the claim In the 
nigh Court a preliminary objection was talen 
that no eocond appeal lay on the ground that the 
auit in which It was preferred was of a nature 
cognfs&hfo by Courts of Small Causes within the 
meaning of a. 102 of Civil Procedure Code 190$ 
Held, allowing the objection that no second 
appeal lay RameriSiiwa YkshwaxT r The 
P p.xstniKT ov nil VEKOtnxa MrrwnraUT* 
(1910) I L. R 41 Bom 367 

Sch H. Art 13— 

See C mt FnOCEDChE Code 1008 s 100 
I L R 41 Mad J74 
See Ge-vebal Cdacses Act s 3 125) 

I L R 35 AIL 158 
See Limitation Act (IX or 1908) Sch 10 
Arts 4 7, 101 102 Aten 120 

I L R 41 MafL 623 
See Madras Estate Lands Act 1008 
s3 I L R SO Mad 126 

I . Land Ceei — Suit 

by zamindar agatittl inamdar for recovery of not a 
suit of email came nature A suit by a zamindar 
for the recovery of land cess from the inamdar 
fs not a suit of a small cause nature within Art. 
13 oi the Provincial Small Cansa Courts Act 
Maharaja or Iktakacram v Yxr banka (1913) 

I L. R. 38 Mad. 18 

2 - — Jlerenve Jurtsdic 

tion Act (Bom X of 1576) * S el (c)— Civil Proee 
dure Code [Act Y of I30S) O VUt r e—Suit by 
an Inamdar against a Khatrdat for recovery of earns 
—Puei — iSuil not cogntzable bj a Small Came 
Court — 8ct~cft claimed •* a capacity different 

« -om that »u e if, not allowable Sums payable 
y tv Khatedar to an loamdar as superior holder 
are dues and a suit to recover such dues though 


less than 1 s 60 0, is not cognnablo by a Court 
of Small Causes and a decree passed in sucli suit 
is subject to a eecond appeal In a suit brought- 
by an Inamdar against a Rhatedar for the recovery 
ol dues in respect of certain immoveable property 
payablo by tho IvLatcdar the defendant, as a 
pujan (worshipper) claimed to set off the stipend 
payable to him Lj tho plaintiff Held that the 
defendant could not claim the (et off which was 
due to him in a different capacity from that in 
which ho held as tenant or Khstedar of the plain 
tiff Madhavbao Mobeshvak v Rama Kaio 
( 1914) I L. R. 30 Bom. 13L 

3 — ; — Small Came 

Court— Jurisdiction — Sail by ziwitnifor fo neater a 
a baqq cere or dvt frttn Unant Meld that a smfi- 
by a zemindar to recover Ircm one of his tenants 
daea payable In hind under the provisiccs of the 
village wajib ul arz was excluded from the juris 
diction of a Couit of Sn all Causes by Art 13 off 
the second sci edole to the Provincial Email Cause’ 
Courts Act 1887 Baidio t Parka Lai (19)8) 

IL R « All 663 

4 - — — Small Cavie Court— 

Jurisdiction — 8vU ly t> Tutelar to recover part of 
price of trees told by tenant Held that a suit 
brought by the ramindars of a village oj-cn tie 
basis oi * custom recorded in the village wajib ul 
srz to recover from a tenant half of the price of 
certain trrea alleged to have been sold by him 
was not a amt excluded from tbc jurisdiction of a 
Court of Small Causes Bonita Bhoj Rir c Bam 
Crakdwa LL? 42 AH. 448 

5 — — Suit for recovery 

of Hag chaharum cognizable by a Small Cause Court 
— Custom— 1\ ajib ul art— Jfalat dehi — Value of 
Me halat dehi at evidence of the discontinuance of 
a custom recorded m the Wajib-ul an. A suit 
brought by a zemindar to recover money alleged 
to bo due to him on account of hag choharvm 
U not a suit of tho nature cognizable by a Court 
of Small Causes Pol ra Bho ) la it Pom Cl andra 
L L. R 42 All 448 referred to The eviden 
tial value of the document known as halat dehi 
on tho quest on of the discontinuance of a custom 
recorded In a tcajib ul-atz of earlier date discussed 
Bechai v Badri I»ABAr> 

I L E 43 All 681 

Scb H, Mi* lb 16— 

See SrEcmc Febjormakce 

I L. R 43 Calc 89 

— - Mortgage money vn 

pad balance of tint bj mortgagor for recovery of— 
if lies— Small Cause Court , iW.cl.cn of A mert 
gagor cannot sue for recovery of tho balance of 
tbo amount promised to be advanced but not 
paid to him and auch • suit is not cognizable by 
the Court of Small Causes but it )s open to the 
mortgagor to sue in tho Small Cans* Court (or 
damages /or the breach of contract provided the 
damages claimed are within the pecuniary juris 
d ction of the Court Eh anc CausT t> Eadabjax 
Bibi (1915) I L R 43 Calc 69 

' 19 C IP S 1332 

-Sch D, Arts 15, 24 — Suit to enforce— 

rart of an avatd fttrtil oi.'" p in mcrialle jicfeititr 
whether cognisable in a Court of Small Cavers A 
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PROVINCIAL SMALL CAUSE COURT ACT (IX 

0? 1887)— tort* 

. Sch n, Atli 15, 24-ti mU 

amt to enforce an award is In essence a suit for 
specific performance of a oontraet anl Is excluded 
from the cognisance of a Small Cause Court by 
Art 15 of the Provincial Small Cause Courts Act 
\ amt to enforce pact of an award which amongst 
other things partitions imrajveablo properties if it 
lies at all, does not lie in a Provincial Court of 
Small Causes Kuyja Beatsr Rabdiiah t- (7 osta 
Rebaby Babdkaw (1111) J L. R 88 All 570 
U22 C. W. Jf 68 

— — Scb n. Art 18 — Shut* relating to 

Trull ' ichat art Suit by a company by ita Pres! 
dent to recover from defendants Nos 2 to 4 the 
subscriptions due under the Articlos of Association 
of the Company Th« fleet defendant was a least , 
defendants Nos 2 to 4 were the trustees of the 
trust and members of the plaintiff company, in 
their capacity of trustees The plaint prated that 
the moneys dus may be recovered from the trust 
property in the first instance and if not so recover, 
abls from the defendants Nos 2 to 4 personally 
Tas • ut was Instituted on the Small Cause aide, 
and the Subordinate Judge returned the plaints 
on the ground that the suit was one relating to a 
trust within the meaning of Art 18 of Sch 11 
of the Provincial Small Cause Courts Art and was 
not triable on the Small Cause aide The High 
Court was moved by petition under a 25 of the 
Act Held per CJ and Savkabav 

Naib,J (Beysoy J , dissenting) the suit was to 
enforce payment of moneys due tinier the Articles 
of Association and not one 1 relating to a trust * 
within, the moaning of Art 18 The feet that 
issuos relating to the trust and the rights and 
liabilities of the trustees may have to be tried will 
not make the suit ono * relating to a trust * 8*1 

V kvkataohaot.apatht Sauaya Viyayasata 
■ConrAwr v Kawaoasabhafathia Pillai (1010) 

I L R 33 Had. 494 

Scb. II, Art 24- 

See Ben II Aut 15 

I L. R 38 AU 570 


— Suit for mosey due 
bos of Small Came Court 
j made payable by lbe 


rinier an award— J urn 

term* of a private award 1* not a salt which m 
excluded from the jansd etioil of m Court of Small 
■Causes Maiho Prasad y Lalta Prasad, If reify 
Vo<«« ISS! p 159, distinguished MlzAut I .At. e 
Pabtab Xuswab J. L. R. 42 AIL 160 


i. H. Art 28 — 


* o/ * 


tall 


■eautt nature — Second appeal Plaintiff sued for 
the recovery of eerta n icwels which she had pre 
•anted to her daughter and ton in law at their 
marriage basing bar claim on a caste custom by 
w) luh she wa* entitled after the death of the pair 
to return of the jewels presented bv her ffcW 
the* tho rlgnt claimed was not a right to inherit 
the jewels as tho property of the bridegroom or the 
bnde an 1 Art 23 of Rch Hof AetIN.ofl887 did 
not apply to such a case No second appeal lay 
as the su t (being (or tho recovery of less thsn 
Its. 600) was within the cognizance of the Small 
■Cause court. Cbiytatya e Acwavkak (1912) 

I U K 37 Mad. 538 


PROVINCIAL SMALL CAUSE COURT ACT (IX 

OP 1887)— coal d 

Scb II, At» 28 -contd. 

2 - ■ Suit by hart cj 

intestate against wrongdoer, if u-iO.in Bulls for lbe 
" whole or a share of the property of an Intestate " 
excluded by Art. 2S of Sch II of the Provincial 
Small Cause Courts Act from cognisance by tha 
Small Cause Court aro suits lor the recovery of the 
property of an Intestate between rival claimants 
io the estate or against persons administering the 
estate The Artlclo does not a; ply to suits iy 
1 eira against wrongdoers Kopolet llewahy Kesh- 
ramKooeh 11 II It 93. Hohethur v Jiailashhath, 
7 C L 1! 11, and Ckrdi y (Jvtah, l l It 27 All. 
622, followed Chris* C A under v Anna Hotter, 11, 
IP It iC. A of, in Chunder r Vrilomoyet, 11 Jl. It 
329, and K a paler, Hetrnh v KethrasA hoc eh II 
1 Y ]i 93 retorted to TlnA Baud c ChirBAT 
8aiw (1914) 19 C. W. N, 614 

Sch. n. Alt 81— 

Set Thumbs I I_ R. 35 Bad. 726 

1 — Small Come 

Court — Jurisdiction — Suit by joint ouwer to rccortr 
rent of a house received ty the other joint owner— 
Money had anl recetred — TUtinon—CbycUon to 
jurisdiction not railed in the Court bcleir Sen hi* 
That a suit by one ©t two 5o!nt owner* to recover 
from tl e other a share of the rent of a bouee 
received In the first instance by the defendant with 
the plaintiff a consent Is a suit for worry bad and 
received and as sueb within «To jurisdiction of a 
Court of Small Causes Put In sny case, tho qne*. 
tlon of jurisdiction not having tern raised In tbe 
Court below and the esse having a[ rarcntly been 
correctly decided the lligh Court waa not bound 
to interfere in revision J!am Lai y babul Singh, 
1 L ft 23 AH 135, followed Sewn Lab v 
NawhV Prasau (1918) 1 L. R 40 AIL 688 

2. Suit for mesne 

profit of a grove— J unsdietion Held, that a suit 
tor recovery of inosnn profits ot a grove from winch 
the plaintiff had been wrongfully dispossessed is a 
suit tho cognizance of which by a Court ef Small 
Causes Is 1 aired by Art 31 of Sch II to the Pro- 
vincial Small Causo Courts Art, 1891 Praaod* 
Lot y lendad Ilium, All lieeUv Hotel (ISOS) 10, 
distinguished, fiieo Iiodh ▼ fiurjnn ,11 A L J 
23S followed DniorAt ‘■'neon v KraJAt (1917) 

I U R 40 AIL 142 

3 Jurisdiction of 

Court, determination of— Suit for account, t rhethef 
claim for ascertained tvm it lbe question whether 
a particular salt Is cognizable by a Small Cause 

of the plaint irrespective of the allegations made 

money the profits end produce of their share of 
certain land under tbe sole management of the 
defendants held that tbo suit was not bsrred by 
Art 31 of the Second Schedule to the Provincial 
Small Cause Act, 1887 It is not every ease In 
which accounts have to be looked into which 1* • 
suit for accounts P.aJIVa Nabayak Saday n 
Kibat Nasayay Sivon . 3 Pat L. J, 423 

Scb- H, Arl 32. 

See Rroramov, sure rox 


14 C W. R 1001 
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PROVINCIAL SMALL CAUSE COURT ACT (IX 
OF 1887)— conM. 

Sch. n. Ait. 35 (ii>— Suit for 

Compensation for removal of trttt and crops — 
Jurisdiction— •Haat o/ jurisdiction not urged tn 
defence — Deere', if should be sit aside on m ifti— 
Objection, »/ moy be waned A suit for compensa 
Ron for a tree alleged by plaintiff to bare been 
grown by him and cut by tho defendant and for 
crops of mustard raised by him and missppro 
pnated. by tho defendant from land alleged to be 
plaintiff* property and in hia possession la excluded 
from tho jurisdiction of tho Small Cause Court 
under tho Art 35, sub cL (2) of Sch II of the 
Provincial Small Cans® Court* Act \\ here no 
objection to the Court'* jurisdiction hiving bsen 
taken at the original trial, tho suit was decreed 
and an application by the defendant for review 
was dismissed on tho ground that the objection 
was not raised at the trial Held, that the review 
application should have been granted, as where 
there is an entire absence of jurisdiction no action 
on the part of tho plaintiff or inaction on tho part 
of the defendant can invest the Court with juris 
diction IUupBOSad Pkamahik v Sricharan 
M utual. (1917) . 81 C. W. N. 1103 

See Cumnrti, Breach or Trust 

I. L R 48 Calc 870 

Sch n. Art 35 (g ) — Contract to marry, 

breath of— Lon of provisions and articles A smt 
by a father of a Mahomedan girl against the father 
of a minor boy for breach of contract to marry 
tho boy to tho plaintiff * daughter and for eompen 
Ration for the loss sustained by the waste of articles 
and provisions in consequence of such breach, is 
governed by Art 31, cl (9) ct <he second schedule 
to the Provincial Email Cause Courts Act (IX of 
1887) and is therefore not cognisable by a Frovin 
cial Small Cause Court Kali Sunter lbtss v 
Koylash Ctiunder Hast, 1 L R IS Calc 333, 
followed Motors Hurri c 1 ’oker (1913) 

I. L. R 38 Mad 274 

— Sch. n. Art 35 (])— 

See rxscuriov or dvcber 

I. L. R 33 AIL 306 

Scb. H. Ait 35 ( r. V — Threat 

to assault — ‘Injury to the person' — Exemption 
from the commiut of the Const of Small Cause* A 
suit to recover damages from the defendant who 
ran after the plaintiff with a shoe in hand threat 
emng to beat him and using abusive language, but 
did not actually touch the plaintiff s person la a 
suit for *• injury to tho person ’ within the meaning 
Of Art 35, Bub cl (I) of the second schedule of the 
Provincial Small Causes Courts Act (IX of 18S7), 
and is not within the cognizance of the Small 
Cause Coart Govpvd BaoKnrsmiA « Pakdobamj 
Vsnatak (1912) . . I L R. 36 Bom. 443 

— Sch IL Art. 38 — 

L — — - — Suit for money for 

wvnntrn/inee under an agreement cognisable by a 
Small Cause Court A suit to recover from the 
defendant paddy expended by the plaintiff foe tho 
maintenance of their grand mother, for which under 
the agreement of partition between them the de 
fondant was bound to pay a certain quantity is a 
amt of a small cause nature , the basis of the amt 
being the agreement Ramasiramy Fantulu v 
Narayanamaorthy, H Mad L J 4S0, applied 
AtHASlMI SA3TRIAL V RAJIASAMt SASTRtAL (1913) 

I, L. R. 38 Mad. 553 


PROVINCIAL SMALL CAUSE COURT ACT (IX 
OF 1887) — contd 

Sch} II, Art. 38— contd 

2 —————— Suit relating to 

maintenance — duri>rfic(ion Plaintiff's father in- 
law left by his will certain properly to plaintiff r 
three brothers in law chtrgcd with the jajB-tnt 
of Rs 30 per annum to tie plaintiff during her hie 
Subsequently the brothers in law agreed amongst 
themselves to divide their liability lor jaymint of 
this annuity, so that each became liable individual y 
for the payment of Its 12 per annrtn Held, 
on suit brought by tie annuitant to recover attests 
of her maintenance allowance against ere of her 
brothers in law, that tie suit was a "suit relatirg 
to maintenance " and that the rcgnizancc II mil 
by a Court of Small Causes was barred by Art 38 
of sch 1J to the Provincial Small Canse Courts Act 
1887 MaladeoRm v Deo Aaram Rat, 2 A L- J 
C97, and Hasvm Jh \ ilohsm Ah, ( 1890 ), AH 
II eeily A’otes, 201, distinguished Muttra od CIS 
v Sauir cs kissa Bmt (1917) 

I. L. R. 40 All. 52 

Sch XL Art. 41— 

See S 25 . . I. L. R. 41 All, 61 

- Contribution, suit fer 

— pent decree — Execution by antynct against a joint 
tenant — Payment under eCMj.nf.sier— Suit, if test i 

sable by Snail Cause Court — Dir gal Tenancy Act 
(VII l of 1SSS) e liS {hf— Contract Act (/A cj 
1872), ss C9, 70 Uleie an assignee of a rent 
decree having attached the moveables of plaintiffs 
who were joint tenants of the holding with the 
defendants, the plaintiffs satisfied the decree, aid 
then sued the defendants for contribution Held 
that the suit was excluded from the ccgmsarce 
of the Small Cause Court by Art 41 of tho Second 
Schedule to lb9 Provincial Small Cause Court* 
Act That if it were assumed that an assignee 
o! a decree for rent is j reeluded from executmg 
it even as a decree for monej , the decree itself wa» 
not extinguished and could be executed on the 
assignee obtaiDiogan assignment of the landlord’s 
intereats or on his rclranslernng the decree to 

the landlord Where, therefore, on the assignee’s 
application for execution the Court ordered execi 
tion to issue and the plaintiff paid In the decretal 
amount under compulsion o! legal process Held 
that the plaintiff was entitled to sue for contri 
button under s 70 as also under s C9 of tic Con 
tract Act The benefit which the defendants get 
was that they were absolved from the liability 
to be pursued either by tho assignee br ass gnor 
of the decree If a payment made to an assignee 
of a rent decree is accepted by him, the dfciee la 
satisfied and there is nothing in s 14S (5) of the- 
Bengal Tenancy Act to prevent it Rajam Kama 
Grosii t Rama Nath Bor (1914) 

((19 C. W. R. 458 

— Contribution — R here o 

decree was obtained against 3 brothers for wair 
tenanee of fourth brother’s widow and one paid 
and sued bfa brothers Held, that the suit wot 
ono for contribution and cognizable by Small 
Causes Court Ait Pam o JIititik Lai, 

J. L. R. 40 AIL 135 

PROVISIONAL APPOINTMENT. 

See UM\ER«rrr ^.icrrsEBSBtF 

I. L. R 41 Calc. 518 
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PUBLIC DEMANDS RECOVERY ACT (BENO 
I OP 1895)-ronM 
— S 10 — <o*td 

of arrears of road cess In tho Collectorate Conga 
Bishun Singh v Mo homed Ian, 1 L. It 33 Calc 
tm, t c 10C H A PIS Joge Am Mohan Sen 
v Uma Rath Gala, I L II 33 CaU 635 , e e 13 
O.Vf.li 675, refined to Dio Collector tliercloro 
bas not Authority to appropriate payments made m 
liquidation of specific arrears of road-cess towards 
t rovioiu arrears , and a certificate issued under the 
l’ablia Demands Recovery Act in respect of the 
later arrears so paid off, Is not a valid certificate 
tinder tho Act A sale held in pursuance of such a 
certificate is without jurisdiction tho foundation 
for the exercise of jurisdiction by the Revenue 
authority being wanting in such a case When the 
arrears in respect of which tho certificate purports 
to have been issued did not exist a suit to set aside 
the sale held in execution of tho certificate lies 
tinder the ordinary law , a 16 of the Act and the 
special limitation provided therein for suits to 
modify oreanrcl a certificate not applying to such 
a suit Janutdhnn IaI t Cos rai a IjU Bhayet, 
13 C If ,V 710 followed. Nayday Mrssm v 
Lila Haxakb Nabain (.910) 14 C W N 607 
•' ■ - - 83 10 and 31 — What u a proper notice 

—Onus <>/ proper service — Public Demands Itccovery, 
Act (Bong I of 1895), es 10,31 Service of notice 
wider s 10 of the Fubho Demands Recovery Act 
1895, must bo effected in strict conformity with 
that section Where son ice of notice is effected 
by fixing it on the outer door of tho judgment 
debtor’ a house, the onus Is clearly upon the defend 
ant relying on the notice to show that there wss 
proper service as required by law Rakhal Chandra 
Itm Choicdhury v Tie Secretary of State for India, 
I L It IS Calc COS, and Jogcswar Saha v Dtbi 
Prasad, 5 C L J 555, followed Ncmai Chahab 
Db t> HicnrrAinr or State ron India (1917) 

I LS45 Calc 496 


- sx 12, 15, 17, 24, 2 


gj. 20, 21 — Sale uithoul notice to reprt 

etntahves of a deceased judgment dib o», '/ a nullity 
— Failure of Collector to act under s 21, though 
deposit duly made, •/ a ground for treating tale a 
null ily — Irregularity — Sale, voidable only — Proper 
remedy On 14th March 1893 a Court holding a 
sals under the Pofclio Demands Recovery \ct was 
apprised of the death on 10th March 1898 of one 
of tho judgment debtors but the property was 
nevertheless sold without notico to the legal repre 
scntatives of the deceased ludmnent debtor In a 
suit by tho purchaser brought more than a year 

after to recover tho land Held that tho legal 
representatives of the deceased judgment debtor 
could not ask tho aalo to be treated as a nolhty 
on this ground by way of defence in this suit It 
W aa an irregularity w htch made the sale voidable by 
either a proceeding under s 31 1 of Act MV of 
1882 or a suit brought within one year as contcw 
Dialed bv Art 12 (a) of tho Limitation Act of 
1877 Lor could the sale be declared a null ty m 
-such a suit opon proof only of imp* per rejection 
bv tho Collector of an application to set asidothe 
sale, altho i„h tho amounts mentioned in s -1 of 
the Pa hi c Demands Recovery Act were duly 
Ac routed Bxsis Bibary Pea a v Sa« Bscsax 
DiwA(l»H> . 18 0 W N 760 


PUBLIC DOCUMENT. 

Set Evidence Act (I or 1872) e 35 

I L. R 36 AIL 181 
See Libel . J L. R. 48 Calc 304 
See Reoisteb or Deaths 

I L. R 43 Calc 152 

PUBLIC DRAIN 

. i — . — — . . ■— llov.se dram — Title — 

Calcutta Municipal Act (Seng III of 1899), ss 3, 
cl (16) 2SC, 337 — 1 citing of a street in a mumcl 
polity — its effect — Tights of the owner The legal 
effect of the statutory vesting of a street in a 
municipality is not to tiansfer to the municipality 
the ownership in the site or soil over which the 
street exists The effect of tho ststutory provi 
aion la merely to vest in them the property In the 
surface of the street, road or dnul and In so much 
of tho actual soil below and air above as may 
reasonably bo required for its control, protection 
and maintenance as a highway or dram for the 
use of the public Tho Court will not presume 
that tho intention of the Legislature was to con- 
fiscate private property and vest it in a public 
corporation without compensation granted to tho 
proprietor The right of tho owner was intended 
to bo abridged only to tho extent necessary for 
the discharge of the statutory duties Imposed on 
tho Corporation for the benefit of the public 
The property of tho local authority concerned 
docs not extend further than is necessaiy for the 
maintenanco and use of the highway as a high 
wsr , that subject to this qualification, tho ongi 
nal owner a rights and property remain and that 
It tho highwav ceases to bo a highway, the owner 
becomes entitled to futl and unabridged rights of 
ownership in the property Sundaram Ayyar r 
Municipal Council of Madura, I L. R 25 Mad 
635, and Madathapu Ramnya v Secretary of State 
for Indus, 1 L 11 27 Mad 336, followed Chair 
man of the hathatt Municipality v Kuhort IaI 
Goeioami, I L It IS Calc. 171, Modhu Sudan 
Kundu v Promoda hath Roy, I L R 20 Calc 
732, Chairman of the llmcrah Municipality v, 
Ehelra Krishna Milter, l L R 33 Calc 1290, 
Ai hat Chand v Azmat Ah, I L R 7 Att 362, 

A agar Valab A arsi v The Municipality of Dhan- 
dhula, I h R 12 Bom. 490, The Municipal Com- 
missioners of Madras y Sarangapom Mudahar, 

J J R 19 Mod 151, Sundaram 4 yyar v The 
Municipal Council of Madura 1 L R 2o Mad 
635 Madathapu Ramai/a v Secretary of Slate for 
India, I L ft 27 Mad 336, The Mayor of Tun 
Indge Welle v Baird ,[1396] A C 431 Municipal 
Council of Sydney v Toung, [ 189S ] A C 457, 
Finchley Elec nc Liglt Co v Finchley Urban 
Conned, (1903] 1 Ch 437, Folei/e Chant / Trusferr 
v Dudley Corporation, [1910] 1KB 317 T/ndon 
and A I V Ry Co v Westminster Corporation, 
11905] A C 42$ Lodge Holes Cotlmy Co v 
11 tdrusbur y Corporation, [MS] A C 323, Batter 
sea Vestry v County of London, tIS99] 1 Ch 
474 referred to Guwiudra Mohan Ghosh v 

CORIORATJON OT CALCUTTA (1910) 

I. L E U Calc 839 

PUBLIC FERRY 

declaration of limits of — 

Sec Feurt I L R. 37 Calc. 543 
PUBLIC GAMBLING ACT (HI OP 1867). 

, ' — "T £3 1* 3—" Place " — Fvltocl-ntn of 
dirased surrounded L v hnv vail of loose bneks— 

* Common gaming house " Hell, that the lower- 
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PUBLIC GAMBLING ACT {m OF 1867)— 

could. 

*s.l.3-<o"*t 

end of a bollock run round which, in tho shape 
of a aenH-circia, was raised a low wall of loose 
brlcka, was a ‘place’ within the meaning of the 
public Gambling Act, 1807 King Lmpsror v 
Falloo Ufahomcd, Ehermahotned /. A Ii 37 Horn 
631, followed Poirdl v The Kempton Park 
Race Course Co , Ld [1S09\, A C 11 3, referred to 
Emtebob v Mun Din (1915) 

l U E. 33 AIL 47 


1 m — n Prunlmptum — 

Ifarranl not in accordance tmlh provisions of Act 
Held, that a warrant authorising the search of any 
house which tho police officer to whom it was issued 
might think proper to search, was not a legal 
warrant within tho provisions of the Puhlin Oam 
bling Act, 1887 Eupebos t HasoobLvd (1912.) 

I L E. 35 AH. 1 

2 ■ '' Comm an gaming 

house — Order for confiscation of money found on l\t 
persons of accused In the caso of men connoted 
under a 3 or 4 of tho Public Gambling Act, 1887, 
tt-n law does not contemplate the confiscation of 
money found on tho persona of the accused 
Emperor y 3 latunea, I L Jl 4<) AH 617, referred 
to Empkior r TtrtiJi (1919) 

L L K 41 AIL 366 

— ... . is 3. 4, 5, 10 and 11— Search warrant 

—Krvlorrtmenl of irarrenl bv officer to u hom it was 
issued— Procedure-Examination under s 10 of 
persons tent up an accused under » 4 — Eject of 
or dec panned under t 11 When a search warrant 
hos been issued by a Magistrate uuder tho provi 
•ions of ■ B of the Publio Gambling Act, 1807, 
tho police officer to whom It is addressed may 
endorse it over to another police officer, provided 
that the Utter is an off cer to whom such a warrant 
might have been issued In tho first instanco 
Emperor v Kashi hath, I t R 30 AH 69, followed. 
Effect of an order under s 11 of tl e Publio Gamb- 
ling Act, I8T7, and procedure necessary to termf 
note the legal liability of persona in whose favour 
such an order ie passed whilst proceedings under 
I 4 of the Act are still pending against them dis 
cussed. Emperor V ManaOEo 

I L ft. 42 AIL 385 

IS 3 and 10 — Art ( Local) Ao 1 of 

1317, United Provinces Public Oawtling (Amend 
men!) Act s 3—” IrwIrumewU 0 / po rainy ’ — dowries 
. — Value of evidence of person examined under t 10 
Celeries, if used for tho purpose of carrying on 
gaming, are “ instruments of gaming " within the 
meaning of * 1 of the Tublto Gambling Act, 1867, 
as amended by s 2 of Local Act Ao 1 of 1017 
A person examined as a witness on ler tho provi 

dons of I 10 of Act 111 of 1887 fs not examined 

as an ** approver 1 within tbo meaning of tho Code 
of Criminal Procedue Emperor v Piuoor Dai. 

I L. R. 42 AIL 470 


I. 4, 8 — Conctclion for henry found 
gaming house — Torfeiturc of money 


the case of the Utter the forfeiture of money 
found with the persons convicted is not Uwfnl, 


PUBLIC GAMBLING ACT (HI OF 1867}— 



gaming bonsais lawful Emperor Y Tola,} L Jf, 
26 AU 270, referred to LvjEBOB v KiTATAT 
(1918) . . L L K. 41 All 27 Z 

— — 8* 5 — - 

Set 8 3 . I L. R 42 AIL 3S5 
■ — ■! . — Jurisdiction — Power to 

issue search warrant — " Officer invested utlh Ike full 
powers of a Magistrate ' — 511 } divisional officer 
issuing warrant for search outside hts ful-diiuion 
Held, that a search warrant Issued uuder ( 6 
of the Publio Gambling Act, 18G7, by a first 
class bUgistrste was not invalid by reason of 
tbe fact tbst the house to be searched was situated 
outside tho limits of tbe tahnls In respect of which 
such Magistrate had been appointed sub divisional 
Officer EarraoR r A»BU BctOB (1912) 

I L. E. 34 AIL S97 

* 8— 

Ere 8 4 I L. R 41 AIL 272 

ss 10 and 11— 

S«S 3 1 L R. 42 AIL 385, 470 

- ( 12 — " Men game of skill'' —Came 

of chance Veld, that a gnmo which U In fact 
only to a very alight extent a game of thill and 
almost entirely a game of chance, la not n game 
which la excluded by reason of s 12 of the Gambling 
Act, 1S07, from tho previous provisions of that 
Act Ilari 5inp& v King Emperor, 6 C L J 
70S, dittingniahed. Emperor c Ahmad Khan 
(1911) ILR 34 AIL 08 

1 13— 

— — - • ■ ~ Gaming m public place 

— Re mire of money as well as instruments of gaming, 
illegal Where persona are found gambling In a 
public place II circumstances to which s 13 of tbe 
Gambling Act, 1S87, Is applicable, although in 
(traments of gambling, etc , mav bo seised by the 
police, there is no anthontv for tl e confiscation of 
money found wilb tbo pv races arrested. Emperor 
v lota, 1 L P 26 All 270 followed Emperor 
v SIatuswa (1918) . L L R 40 AIL 517 

PUBLIC GOOD 

See DrrAMAnov I L, R. 41 Calc, 514 


PUBLIC NAVIGABLE RIVER 

— — Dry load uppeormy 

through recession, assessed v Uh rnenue-SHd to 
declare beds formed ports of permanently stilted 
estate — Onus — Plaintiff to prove river non navigable 
at permanent settlement — Diver beds shown within 
"boundaries of movsahs is thok and revenue maps, if 
sufficient to prove beds parts of estates — That and 
survey maps, evidentiary value of Rennet! s map 
which wae based on eurvevs made between 1764 
wnA. VVB Vae v* r'.errr c* (AwWgaWga and 

Dhulia (whch were enrveyed in 1859 00 aa large 
navigable riTers) as largo navigable rivers and tbe 
map prepared by Alexander Hodges in 1831 in 
dicated that at that lime Dhulia was a Urge 
navigable nrer Held, that it lay on the Plaintiff 
who sued for a declaration that fends recently the 
fcede of II ese mere but now dry by rearon of the 
xlvcrs recoding from their beds were included in. 
tbeir permanently settled estates to prove their 
allegation that at the date of tbe permanent 

settlement of their edioming lecundaries in 1'93 
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PUBLIC NAVIGABLE P.IV£R-fo*U 


they were narrow chance a Plain t a hai ngfai ed 
Ihld that the rivers must lie held to 1 arc been 
car gable at tl e date of tl e permanent settlement 
Held further that the fact that in tl e that, and 
surrey map* of ISoOCO the beds of the risers 
were shown as with ntlc boundan a w! oily or in 
pact of plaint He permanently settled estate was 
not sufficient to establ h the plain till s case that 
the beds -weTe included in lands cl Urged with tl e 
asscssmcn permanently fixed in 1"93 Jagadmdra 
v Secretary of Slate for Ini a L K 30 1 A 41 
s e I L P ZO Calc SOI 7 C II 1 193 (/JO") 
AoA a Coemar r Gotmda Chnrdra 9 C L 11 30o 
{I SSI) and i S tretarj af State v B joy Chand 
C jr \ Si 2 (1913) referred to The dee s on* in 
Nofi Knsl no v firm (ary of Slate L It IS 1 A 
156 * c 1 L II 16 Calc 173 ( 18SS ) Abdul 
llamul v K ran Chandra 7 C II A Sit 11903) 
Mavmddiy lean 15C II A or sc 13 C / J 
293 (1910) Goktil Clandra i llnra Sundan 9 
C I! \ 331 (1901) Auanda Hart r S entnr y of 
Slate 3 C L J 316 (1906) D m c v Dlarane 
Kanin 1 L It 35 Cate 6 a l (190$) Fa far Boh m 
v t< obtains Krishna 1“ C 11 t 151 (HI 9 ) 
SI jam Lai r Lachman J L It la Calc 353 
( 1SSS ) and Han Das r Secretary of Sate 26 
C L J 590 (1 C ) (19V) do not lay down any 
general inflexible rule of law that tbo facts dated 
on the t hah or anrrey map must be | resumed to 
have been in existence at the t me of the permanent 
settlement The quest On is essentially one of fact 
and must be dcterro ned on the facts and c remn 
stances of each ease PaomiavsTu Tsooitt v 
Becsbtarv or State tor Ihdu 

24 a W N 639 


PUBLIC NUISANCE 


See Cnn, Procedure Code 1909 s 91 


See CRtiintAL Procedure Code 133 

I U R 34 All 345 


See Ncisavce 


See Tort LtR 33 All. 237 

In respset of the carrying on of s 

trade — 

See CitmwAL Procedure Code 1«0S 

e 133 I L K 1 Lah 163 

1 Entrenchment On 

public pat! ray — Ajipl ration to D strict Mayutrate 
by 1 Iter — 1 rfertnee of appJ ifonl bj Irl ter to Ctrl 
Court — Subsequent Jet lion to the Subd nsional 
Mag Irate regarding the * me gnthuay — luue of 
cond t anal order — Appearance of ajijets e party 
Bid cl m of t tie to the path — Jtropp ng proceed 
\ngs in haul t 1 ng fmdenre — Criminal Pnc dun 
Code (Act 1 of 1SV<) »i 133 1ST Uhen q Ms? i 
teste euit.es * eondl at order under s 133 of the 
Criminal 1 roerdure Code apt u«t a party who 
Rpja ars an 1 show* ca se 1 e Is bound under s 133 
to tale eudencc as ii * sum imn* rase It is 
iqien to J m th real er *o coi « d r whether tl ere 
is a complete answer In the rase r r whet! cr it I* 
Dll proper o » for reference lo the Civil < urt 
Kahojhas roil Iirai r Bairan Cuiiii Chow 
»nav (1914) H R 42 Calc “02 

2- — - ■■ ■ . . 1 xto r/tj oh. hit 

t on lo j nbhc imy—Do S fids giutl n of Idle — 
Duty nj Hop tmte o J term mt the yuert on— 
CuniW r reeedurt Cods (111 of H95) a* 113 
13 P r^Hsnnomx J —When a party agsmtt 
Srhon in or! re on Irr s 133 of tit Com nal l*ro- 
r lure r 'ode is ContepipUted, ajfeani and n set 


PUBLIC NUISANCE— eoafcf 
the quest on that a patl way alleged to have been 
unl&wfsiUv obstructed is not a pub! c but o private 
one tl a Magistrate should not only dec de whether 
It is public or private but he ebon! 1 determine 
whether tbo claim is bona fde or s mere pretence 
set up only to /rust tl o junsd ct on of the Coart 
If be finds that the cl* m is a mere pretence ha 
may proceed to pass a final order but if bo 
finds that the claim though not auostant ated, 
baa been ra sed bona fde ho should stay h a hand 
and refer the party to the Civil Court and if tbo 
party does not have reco ree to such Court- w thin 
» reasonable t me tbo Mag strut* may then pro 
ceed to male tho order absolute Belat 1ft v 
Abdur Kah n 8 C IT A 113 ilalvldhan T t an 
v Han Maihab Dn, 9 C If A 7 9 Licihte 
\ara n Boner} c v Da n Kumar Mulkerjee IIP 
15 Calc 56 1 and Preon thDeyx G leordhone Malo 
1 L It “a Cole -73 referred to The pros is ons 
of s 133 of the Code should be sparingly used. 
Trcvoi. J in tie e reumetancea of tie case 
assented to t) o order proposed Mauri R Dev v 
Broi t Bncsuaw Sarkar (10U) 

I L R 42 Calc 15S 

3 ■ i — — ■ ■■■■ — ... .. Liability of absent 

proprietors for such nuisance comm It d by Ike r 
sen nls—Appl cabd tj of Ike English Ccm non la o 
i* the conetru I o» of the Pennl Code — 1 emit Code 
( Act XL) oflSGO) si °6S 9 9> V bere the use of 
prem eo g ves nae to a publ c nuisance It * 
generally the oceuj er for the t me be ng wl o 
is 1 able for t and not tlo absent proprietor 
The Fngl h rases ndcr lie Common La aro 
no author ty upon tie construction of tbo P nal 
Code in tl » respect P r v Medley 6 ( d P 
29 9 and Queen v S/ phene I R I Q B 70“ 
not followed Biwutrn Bin saw Biswas r llncna'i 
Tam (1918) I L It 40 Calc 515 


PUBLIC AND PRIVATE NUISANCE 

$ e SiisaxrE I L B 33 C«!c 296 

PUBLIC OFFICER 

See Castuimevts ACT (Mill or 1889) 

i SO I L R 34 Bom 583 

Set Civir Procedure Code (Act \ or 
*993) t 80 I L. R 37 Bom 243 
I L. R 41 Mad “92 

lyndicale •— 

Vrr brEcinc Rrurr Acre (I or 1877) 

> i- m «i Ms6 


PUBLIC PATHWAY 
• encroachment on — 

See Itreuo \ou«ascE 


I L. R 42 Calc 702 


— ■ ... — - obstruction to — 

i e ItRLio NcisavcE. 

L L. R 42 Calc. 1!S 

■ • ■ — — ■ .. — C ib crwrtwnt Proceed 

mgs ago ml seteral m llout statement of part color 
p U of (bin t!*e» dear ty r«rj >. — I n toil n*<f fuel 
orders rogue— \o rrnsoa bit appertain ty giira to 
shew c ante and odJeee e ode nee — Lego! uy of order 
bind on local mgu ry or informal on at t me of 
<o*d tionnl order— Cr mltal l rondure Code (Act 1 
of 15 SS) i> l S3 17 Ina iroceed ngvndcr* 133 
ct II' Cnn mat Truer dun Code against arveral 
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PUBLIC GAMBLING ACT (in OF 18B7>- 


tftd of a bullock run rounl which, to the shape 
of ft semi-circle, was »wed & low watt of loose 
bricks, was a place ’ within 'bo meaning of tlio 
public Gambling Act. 1&G7 Amy Imptnr v 
faltoo Mahmud, Shermahcmed J Z R 37 Com 
557, followed Powell v The Kempton Part 
Race Course Co , Ld (78931 A C 243 , referred to 
E»PESOK v Mu» ins (1313) 

I Ml 33 A5L 4? 

U. 3. 4— 

Presumption — 

Warrant not •» actorda nee uoiA provmonj of Act 
Held, that & warrant authorising tbo search of any 
house which tbo police officer to whom it w»» issued 
might think proper to search, was not a legal 
warrant within tbo provisions of the Public Cam 

Mina Act, 1SG7 Lwrxnoa c HinooBBli (1012 ) 
I 1 R 35 AIL 1 

- Common gaming 


Aouse — Order for eanfeeatien of n 
perrons of ocewsnf In tho rasa of men convicted 
under a 3 or 4 of the Public Carolling Act IS87 
the law doea not contemplate tbs eonfiaeatlon of 
raonoy found on tbo peraona of tbo accused. 
Emperor v ilatunra,! Z. R 40 AU 577, referred 
to Ltresnone TCLLi (1010) 

I L. R 41 AIL 368 

IS 3, 4, 5. 10 and U— Search rnrrant 

^■Endorsement of irarrunt fry officer to whom u tent 
iuued— Procedure— E-rammntion under t 10 of 
persona sent up at aceusrd under « 4— Effect of 
order pass'd under s 11 When a search warrant 
bits been issued br a Magistrate under tbo provi 
tions of a 5 of the Ihiblie Gambling Act, 1887 
tbo pohco officer to wlom it is addressed may 
endorse it over to another pol co officer provided 
that the latter is an officer to whom auch a warrant 
might have bowl issued in tho first Instance 
Emperor v Kashi Rath I L R SO All CO followed. 
Effect of an order under • 11 of tbo I ublio Gamb- 
ling Act, 1807 and procedure necessary to term! 
nate tho legal liability of persons m whose favour 
suoh an order ia passed whilst proceedings under 
s 4 of the Act are still pend ng sgkinst them dis 
cussed. Fur *so* t> Uuudki 

L L. R. 42 AIL 3S5 


7927, (fasted" Province* PMie Gambling (A, 
mewl) At) » 2 — Indrumenlttf ggming — Cowries 
—Fains of evidence of per ton tram ion! under t 10 
Courses if used for the purpose of carrying on 
gaming, sre Instruments of gaming’ within tho 
meaning of s 1 of tha Public Gambling Act 1807, 
as amended by a 2 of Local Act No 1 of 1817 
A person examined as a witness under tho provi 
sions of a 10 of Act III of 1857 is not examined 
as an approver * within tho meaning of the Code 
of Criminal rrocedue Esireaon ■> lisacoi Lsu 
I L. R 42 All 470 
. H 4 i—Conttchoa Jor letng found 




fiction under 

iblmg Act 1867, 

a 13 to that In 


PUBLIC GAMBLING ACT (HI OF 1387>— 

M 4, &— could 

gaming house is lawful Emperor v Tola, l Z R 
28 All 27P, referred to >.nrrp.OH r Kivarar 
(1913) . I LR 11 AIL 272 

See 8. 3 I L. R. 42 AIL 385 

■ Juntdtchon— Power to 

issue tearch tcnrranl — Officer >n rested tcUh the full 
powers o] a Magistrate" — 5tib diiinonoi officer 
issuing tcarront for March outside Am ewi-dirwion 
Held, that a acarch warrant issued tinder e 6 
of tho Pubho Oamtling Act, 1807, by a first 
class Magistrate was not Inraltl by reason of 
the fact tl at the bouse to be searched was situated 
OQtalJo the limits of the tahtils In respect of which 
such Jfagiatrate had been appointed subdivisions! 
officer Furr. no* t Awi farson (1912) 

L L. E 34 AIL 697 

■“ m, 8 — 

lea 8 4 LI S 41 AIL £72 

— 13 10 *nd 11— 

Sre S 3 L L R 42 AIL 385 470 

— a. 12— Men game of slitt "—Game 

of t Grace Held, that a gatno which ia to !»et 
only to a very alight extent a game of skill «nd 
almost entire It a game of chance, Ja not a game 
which u excluded 1 y reason of a 12 of the Cambliug 
Aet 1S07, front Urn previona provis ona of Ihst 
Act Don Singh r King Pm per or 6 C L J 
70S distingu label pHtBioit v Annan Kirav 
(IBID I L. R 34 Afl. 08 

* 13— 

— — - ■ Coming IS JMlWie plate 

— /leisure of money at IP II at instruments of gap mg, 
illegal Where jerarma are found gambl ng in ft 
pubI*o place 1 l circumstances to which a 13 of «1 o 
Gambling Act 1807, is applicable although In 
stnimenta of gambling etc , may bo rcized by tho 
pol ce, there is no authority for the confiscation of 
money found * ilh the persons arretted Emperor 
v Tola, I L R 25 AU 27 0 followed Exfebob 
v Mar raw* (1018) 1 L. R 40 AIL 517 

PUBLIC GOOD 

Sea DirauiTtox I LB 41 Calc 814 


through recession, attessrt i 

declare beds formed ports of permanently Milled 
estate — Ousts— Plaintiff to prove river non eiesvsgtiblt 
at permanent settlement — River beds shown within 
boundaries of niouinht in tha l and revenue map! if 

sufficient to prore beds parts of estates Thai and 

survey maps, evidentiary value of lionnell s mop 
which was booed on survevs made between 1784 
and \4W radit-atefi Voe Existence oi 74a) gsnga and 
DhuJia (which were aurveyed in 1859 60 as large 
navigable revere) as large navigable mere and the 
map prepared by Alexander Bodges In 1831 in 
dicaied that at that time Dhnlia wsa a large 
navigable river Held, that it lay on the Plaintiff 

wlo sued for a declaration Hat binds recently the 

beds ol these rivers but now dry by mson of the 
rivers receding from the r beds were included an 
their permanently settled estates to prore their 

allegation that at the date of the permanent 

sett ement of their adioin ng xemindancs in 1783 


IHULrvT Ot CALLS' 


( 3322 ) 


PUBLIC NAVIGABLE EIVER-em*/ 
tli ev were narrow channe $ Plaintiff having fai ed 
Held that tbi rivers must be 1 eld (o lave been 
Dirigible nt the date of tl e permanent settlement 
Held farther that 11 8 fact that in the thak and 
survey maps of 1**. J Oft, the beds of the rivers 
were shown as within the boundaries w! oily or in 
part of plaintiff a permanently settled estate was 
not su/hcient to establish the plaintiff's caae tint 
the beds were included in lana9 charged with tie 
assessment permanently fired in 1793 Jagadmdra 
v Secretary of State for India, L P 30 1 A if 
t,c l L R 30 Cole SOI 7 C tl \ 193 (1002) 

A qLo Covntor v Got in do Chandra 9 C L P 305 
(JS8J) and Setntarj of Stole ▼ fiijoy L hand 22 
C if 1 573(1015) referred to The decisions m 
Kali Kruhna v Secretary of State L P 15 1 i 
ISC 4 c I L R 16 Calc 113 <m») Abdul 
Hamid r Kiran Chandra 7 C II A S/9 ( 1903 ) 
Mai uddiv J«o» ISC il A 70S a e 13 C T J 
203 (1910) Gohtl Chandra v liar a Vu dan 9 
C JI \ 353 (1001) Ananda Hart r Secretary of 
State 1 C t J 316 (1916) Damnr v Dharant 
Kanta I L 11 35 Cole 621 (1908) Fa lar Pahn 
v No* mini AtvjIimi II C If \ til (JJP’) 
Eh jam Lai v Laehman, I L R 15 Calc 353 
(WS) and Han Dot v Secretory of State 26 
C t J 590 (1 C ) (1917) do not lav down any 
general inflexible rule of law that the facts dated 
on the that or surrey map must bo presumed to 
have been tn existence at the time of tl e permanent 
settlement The question is essentially one of fact 
and must be determined on the facts and circttm 
sinners of each case Psorausini TaooRE t 
Sict.ztarv or State row Itma 

24 C. W N B39 

PUBLIC NUISANCE 

Sr* Ctvn. Psocxcvnt too*, 1909 # 91 

See Csimecal Pfloczorae Code 133 

ILS 34 AIL 343 

See ‘\mSAT0E 

See Tout I L. R 33 All 287 

. In respect of the carrying on of a 

Sec CnrmsiL Procedure Code 1800 
e 133 L L R 1 Lah 163 

1 Encroachment on 

public pathway — Application to Dutnct Alagulratc 
lj tetter — Reference of applicant by letter to Cml 
Court — fyvbatijvtnt petition to the SwMimsiaaot 
ilogietrate regarding the earnc pathway — lime of 
conditional order — Appearance o] opposite party 
and claim of till' to the path — Propping proceed 
tng» without I bug evidence- — Cr inn not Procedure 
Code (Act i e/IS9i) *e 133 137 \\ Lcn ij Msgis 
Irate males a conditional order under s 133 of the 
Criminal Froovdnte Code against a partv who 
appears an I shows cause he is hound under a 137 
to take evidence as in a summons case It is 
open to him thereafter to cons der whet! er there 
la a con plete answer to the caae or whether »t is 
tcA a pic per one far reference to the Civil Court 
&AROIBASHTXI Urn c Sripati Char ax Chow 
DBBY tmi) I LB U Calc 792 

2 rnla rful abettor 

lion to public way — S01.J fide quat ion of hilt — 
Paly of ifoDV'IrnM o id, name ifr« question — 
C’tmmal Procedure Code ( Act 1 of JS9S) tt 133 
137 Per Sfaieiddix J —When a party against 
whom in order under » 133 of the Criminal Pro 
ccdure Code is contemplated, appears and raises 

VJL II 


PUBLIC NUISANCE— could 


the question that a pathway, alleged to have been 
unlawfully obstructed is not a public lot a private 
one the Magistrate should not only decide whether 
it is pobUe or private but bo should determine 
whether the claim is bona fide or a mem pretence 
set oj only to /Dust the jurisdiction of the Court 
If bo finds that tl o claim is a mere pretence ho 
may proceed to pass a final order but if ha 
finds that the claim, though not substantiated 
has been raised bond fide he should stay bis hand 
and refer the party to the Civil Court and if tho 
party doca not have recouree to auch Court w ilhrn 
a reasonable tin e tho Magistrate may then pro 
teed to make tl o order abeol itc Btlal -41* v 
Abdvr Fahim 8 C D A 113 ilatuldhan Ttiran 
v Han Madhab Dae 9 6 U ' 72 I vclhte 

Sarain Bonergeev ham Kumar Hulhcryr IIP 
IS Calc 561 and Prconath Dry T GtLorihonc Halo, 
1 L P 2a Cote 273 referred to The prov a ona 
of s 177 of the Code ahouli he sparingly used 
Tecvox J m tie cireumatancev of the eaac, 
assented to tic order proposed MATHfClt 1>EY V 
Bionr Bhtsbax SaPkar (1911) 

I L. R 42 Calc 158 


proprietors for inch nnieanre con milted lj thexr 
Krtual * — Apjhcnbil ly of the Engtuh Ccmn on law 
la the conelmclion of the lei at Codt~Pei al Code 
(del \LJ of I860) $4 268 290 M here the use oi 
iremi«es gives rive to a public nuisance i in, 
generally tbr occupier for (ho time be ng who 
i* liable {or it and not tl c absent proprietor 
The Fn-d sh case> under the Common Law are 
no authority upon tho construction of the Penal 
Code in tl is ivvprct Per v Medley 6 ( <f P 
20* and Queen v Stephen, / P 1 Q B 70* 
not fallowed Burnett Thcsav I uwiat Buchan 
Pasi (1918) 1 LSiS Calc 515 


PUBLIC AND PRIVATE NUISANCE. 

See NnsAvce I L. R 38 Calc 298 
PUBLIC OFFICER 

See Cantonments ACT (\V III or 1889), 
s 80 I LB 31 Bom 583 

See Cint Procedure Con* (Act 1 or 
1903) e 80. I LB 37 Bom 243 
I LB 41 Mad. 792 

syndicate a — 

Sec hr ec trie Relief Act (I or 1877), 
a. ia I LB 40 Mad 125 

PUBLIC PATHWAY 
— ■— ■■ ■ ■ encroachment on — 

Set I’l RLic Avisancz- 

[ LB 43 Calc 702 

obstruction to — ,^-s 

See Pi Stic Nctsamde 

I. L. P. 42 Calc 158 

■ ■ -- - ■ - -■ Obetnectio n Proceed 

» »y» egaiml tertral without etitemenl of party-alar 
acts of Uetruetio* done fry each— Initial ard final 
orderr rogue — \ o reasonable opportunity given to 
thote cotut and odd nee tndcnct-r-Ltgahly of order 
bated on local inquiry or information at time of 
conditional order~~C'nmuial Procedure Code (Act V 
of WS) *» 133 137 In a proceeding under a 133 
of tb* Criminal Prowdoro Code against eereral 

2 x 



Lnnal ort 

the person to whom it is directed 
AwoiHt Bidder I I R £i Celt 335, approved 
An order under s 131 cannot, tiro by consent 
of parties, lie based on I n (anna t ion gartered at 
\ local inquiry I'pendrn ' nth M a mini r Rampnl, 

IOC t 3 <6 7 , approved PatxonAK KmMina 
o Emiebor( 1910) I L R 44 Calc 61 

PUBLIC POLICY. 

Stt Cun. pHociDtrsE Code (Act V or 
1903), 0 XXIII f 1 

I L R 38 Had 850 
Set Cottiuot 4 Pat L. 1 542 

Bet Contract Act, 1S"2— 

S 23 

5 2* I L R 12 Bom 339 

6 25 I L. R 37 Bom 2S0 

See Dekban Ann rerLT Crists PrLiEr 

Act (XIII or 187B) s. loll cl (2) 

1 L. R. 35 Bom 100 
See Palas oa Tran or Woeskif 

I L R 42 Calc 455 
S't Suvn? Rond 

I L. R 42 Calc 742 
See Trade mar* I L R 40 Calc 814 
See TuArriCKEro is Offices 

LLR 43 Calc 115 
Ses Transfer or Property Act (IV or 
18S2), a 64 I L. R. 37 AIL 631 
— - — Inducing Public Offlcrra Iot consi- 

deration to nte Influence- 
s'' Contract . 25 C W N 297 

PUBLIC PROSECUTOR. 

See Contempt or Conn 

UR 41 Calc 173 
See Sanction to* Prosecution 

I. L. R 41 Calc 446 


Dej uty Legal Itemcml ranier of Bengal 
impotent Uffcty LtoaL Resiem 
IIerosl * Gave Pros id (Hill' 

* I U R 41 Calc 425 

■ ■ — i — Appeal against acquittal 

presented l t Lejel 1 nnembr n etr — Ltjnl Pcmcm- 
braietr ubt'her n Public Prove vlor— Criminal 
Iroc'dntt Cale lAcI 1 of ISIS) i ill— Admit 
sibling of I lute nee of a umilar bit uncom ectcd 
transact on to prose Hr j rr tenet of tie accused at 
a certain place and to rebut an alibi T be l-ep>l 
Remembrancer la a PiiFIc Prtwecntor’ within 
flic meaning of a 417 of the Criminal rroeeduro 
(axle llhere the accuaed mi charged with 
cheating » firm in Calcutta, under a 431) ol the 
renal Code, and it was alleged that he had on a 
certain date sant * telegram to tlo firm from 
Gooch Rebar, purporting to eomo from their 
agents there, evident* that he had aent a similar 
telegram, on the same date, to another firm in 
Calcutta purporting to come from their branch 
establishment in Coocti Belli r is admissible to 
disprove the ease of the accused that he was in 
Cal lilta on aneb ditc and to corroborato the 
endenco of the witm-swa connecting him with 
the despatch of the first mentioned telegram 

1 ttlAL l EUCUBRAVCCR, BeNOO. V T CLARK 

UARODtA, (1!>1K) I L. R 46 Calc 544 

Duty to produce all the 

nrlenee in his poinr bearing directly on tht c large 
—Duly to coll all the omiloMe eye icitnnsel in 
capital rases — 0«i»«mj» to fromine material rat 
Msecs effect of— Inference n If rse to th' prosecution 
arising therefrom— Practice The pur) oeo o( a 
cnmlml trial is not to support at all costa a theory, 
but to investigate the o Hence and to determine 
tbognilt or innocence of the accus'd and the duty 
of » Public Prosecutor is fn represent not the 
police l>ut the Crsa, and tl u duty should bo 
discharged fsirlv and fearlessly and with a full 
sense of th* responsibility a ttarbmg to bia position 
It is not lus duty to call only witnesses who speak 
in his favour Impress v Ilhtinno Ran l I It 

t. 'vibe it" -btwifusid, indi 'U r c)hiinn4i Vm dnmlih 


( 8525 J 


DIGEST Of CASKS 


( 3528 ) 


TUB LIC PROSECUTOR— roi flf 
■prosecution Fnprttt v Dhunno A <n, I L R 
$ Cole I2f, referred to A eonvwtioo under * 114 
of i lie Tonal Code cannot stand where the abet 
ment charged necessarily requires the I rescnce oi 
the obeHor To come within the section, the 
abetment must bo complete apart from tie pre 
•enco o( tho abettor Rut Kmu Roy e Eat 
teror (1914) I L R 42 Calc 423 

19 C W H 23 

PUBLIC RELIGIOUS TRUST 

Ste Pa»i>e 3 I L R 42 Calc 1135 

■■ - — ■— ■ Trespasser nil for 

removal of — Civil Procedure Code ( 4ct { of 100S), 
t 92 — Ideocnte-Ueneraf, consent of A suit for tho 
.removal of a trespasser in possession of trust pro- 
ipertv is not a suit ol tlo hind contemplated by 
s 02 of tho Code of Civil Procedure and therefore, 
for the institution of such a suit no consent of the 
Advocate General is necessary Budtce Da* Rut mi 
v doom LaU Murry, 1 L R 33 Calc 7 S3 fol 
lowed V(l* ffonui Jogxah v I mint icharnln J A 
R 26 Mad J30 Say Jar Riga Cloud hurt v Gour 
Mohan Van Ranhaav, J l R Jt Cole US Hu Ih 
Singh Dudhutin v \ ira Ibeiran Ray J C L J IV 
Muhammad Abtul Jlaful Khan v Ahrnal Sold 
Khan, l L It ZS AH 459 referred to AtAivs 
re«sa Biei v Ktrtn, Kitali-a (1014) 

1 Lit 41 Calc 749 
PUBLIC RIGHT OF WAT 

Obstruction— Special damage — 1 1 Huge 

pathway obstruction o /— Special damage i / need 
be jnored Where In a SDit by the plaintiff for 
dho declaration of a public Hint of way alleging 
special damage it appeared that a’ previous 
suit for a similar declaration had been dismissed 
on tho gnund that tie plaint did not <hsoto»o 
any Cause it action (there being no allegation 
that plaintiff 1 ad suffered special damage) but 
in dismissing the suit the Court had expressly 
stated that tho j Inintiff was not debarred from 
bringing tv fresh eint property framed Held that 
the second suit wan not barred I v ret judicata 
Proof by the plaintiff that he an! his servants 
had been CompclKd to go by a longer route and 
-thereby incur adlitional expense was sufficient 
proof of special damage Infringement of a Tillage 
pathway in which plaintiff had got a right with 
other villagers by reason* of a grant implied front 
Jong user doea not require proof of special damage 
■to give the plaintiff a causo of action HaniiiAit 
Ilia t Cdanura Kumar Outa (1018) 

Tbt Ml Tft Ve 

Right of marching in procession 

with a car — S»i I for declaration of right — In/une 
fioave'tratainq t Uerjerea.ee with the r gll llaintiffs 
sued on behalf of themselves and of other members 
of a religions community to have a declaration ol 
their right of ward mg in procession with a car 
along a particular (cbfio road to certain temples 
and for an injuncti m res ram ng the defendant* 
from Interfering with the plaintiffs Th© defend 
ants contended that the {laintiffs bad no tight to 
march along the road Tho lower Coarts dismissed 
the suit on the ground that the road being public 
dha plaintiffs coo! 1 not sue aniens special damage 
were shown and proved On second appeal by 
the plaintiffs Held, reversing the decree and 
allowing the claim, that the auit wa* not for 
removal of a public nuisance but for a declaration 
j)i the right of an individual community to use the 


PUBLIC RIGHT OF WAY-wtfJ 
public roa 1 Fv ery member of tho public and 
every sect his a right to use the public streets in a 
lawful manner and it lies on those who would 
restrain him or it to show sonto law or custom, 
having the foreo of law abrogating the privilege 
Sadgopochanar v 4 Rama Rtso 1 L R 26 Mad. 
376 followed BAHi.tiQArFA PaBiwa v Dhar 
majta Basappa (1910) I L. R 34 Bom 571 

Metalled and unmefftlled portions — 

— E/unllj parto/ rend — Right of public troy Where 
the question is as to the breadth of a public road, 
it must ho taken that all the ground over which 
1 1 e public have a right of way is part of tho road 
tho mere fact that part of the road may bo metstlcd 
for the greater convenience of tins traffic will not 
render the unmetalled portion on each side any 
tho less a public road or street MuRlCTPAl, 
Board op Auba c Sodarshav Das hitASTRi 
(1914) 1 L. R 37 AU.9 


PUBLIC SERVANT. 

See T EVAL C ODE 63 21 161—100 
Si 332 323 1 LB 37 AU 353 

I L. R 40 AIL 28 

— — assaulting In execution of duty— 

SrePiorn.) 1 1 S 41 Calc 838 

Instigating a— 

See AnrrtiEVT or av Abi-tmzvt 

I L R 46 Calc 607 
- unpaid apprentice if— 


See Pevaj. Code i 


21 


15 C W N 319 

PUBLIC STREET 

See Bonww District MovicrrALiTtra 
Act (Bom III op 1901) as 70 113 
122 I L. R 42 Bom 454 

See Highway 

See H III. WAV COJIPAVY 

L E. 43 1 A 310 

See Pmw its Act (IX or 1890) s 7 

I LB 28 Bora 565 


definition of — 

See rr-wAB Mdmctpal Act 1911 a 3 
I L R 1 lab 117 

PUBLIC TEMPLE 

manager no right to remove idol — 

See Htsni Raw I L R 44 Bom 466 


PUBLIC TRUST 

See Civil Procedure Code (1908), 


See Hindu Law 
S t Mcuomedan Law 1 


ruffree — Act of oi 


I two tr Here vUherul content of the other — u,«n» 
f mortgage — T rantdehon, whether valid — Rule o/ 
ct ol majority Ol trutieet, applicant ty of. to eases 
l two cc trvetees One of two trustees of a public 
rust cannot grant a mortgage or effect any Similar 
tansaction in respect of tho trust properties so as 
o bind the trust, without tho consent of the 
ther trustee even though the latter on consult* 
ion, wrongly refuse* his consent The rule that 
bo act of a rosjonty ct tho trustees is valid. 



< W*T ) 


xm >*-r 01 (am 


PUBLIC TRUST — coatd 

pm led l key gave j tont opportinltj to Ska 

Otlrrit tn e t ler lie skies! II ty of the art In 
qicston d ics n 1 ij|Ip to rwr* *1 re there 
at* otilc t»o UuKw-t a* one of then atone cannot 
con«t (ut« a najolty S r h Anlir/ maw y 

\ mhy.tr I J It il 1,W gvr an! 
II t(l #»en s Mat a g ( * J tit Mlowel 
CltEERV < Narataxax VambidIri (1911) 

I L R 42 Had 335 

PUBLIC WAV 

Nee run, Procedi re A "E Ijne » 91 
Sea lh< hwat 
Set \! at 


— obitruclion to, by building a wall— 
See Pltat Coj« (\rr XI \ or ISbO) 
si 147 4"il 44 

I L. R 39 Mad. 5? 


lot ob true! ng a pul I c ronrt is not irs nta nablr 
unless (be pin nt If |ro\i I some inj rj or damage 
|>neu ar ton n tell an 1 1 fterert In n the damage 
Hitt w ullho « (IrrredLy otter pent I who ised 
tl croud Spc al damage d ms not nean aerloua 
tlatnay* l> t nn ansd-imas* I a *j«- a) rstnre that 
ladans-e a(T ct or tie ilanlrt nlttloallr 
or damage poul «, to | jmself I, a trade or rail ng 
jUtihax Kotrta ati oas e ‘mbaav Das akd 
«> 25 C W N 65 


PUBLIC WORKS DEPARTMENT 

negligence of. servants of— 

'll «t I LR 39 Mad. 351 


PUBLICATION 

See tosTEMET r Court 

r L. R 45 Calc J69 
See Tort Riot t I L R 33 AH 4S4 

- — ol picture copyright tn England 

Sea (ostract \ct 18 2 a 21 

I L. R 44 Bom *20 

ol proceedings In pending cue not 

permissible till case cornea on foe hearing— 
See Coktimpt or < opft 

I LR 41 Bom 443 


1. 1* R. 39 Calc 522, 608 

of notice o! claims in Government 

Gazelle sufficient lor purposes ol t 14 of 
Court ol Wards Act— 


Set Court c 
or 1X05) 


PUBLICITY 


Wards Act (Boh Act I 
14 

1 L. ft 44 Bom 493 


Set BntjiRRE Brnnitter law—Aoomos 

I L. R 45 Calc 1 

PUISNE MORTGAGE 

See VoBTUAoi I L R 3? Calc 282 
I L R 37 AIL 304 
Set Teavseeh oe Propebtv Act (It or 
118-») t 67 I 1 R 10 Mad 77 
— — — rights of— 


^ Cnii pRoCEnraa (ot 


o ixxn i 


(1908) 


LLR 38 Atl 388 


PUJARI 

dispute concerning to act os — 

Are ftllMt’tA!. I’ROCEl THE CopE (t Or 
1818) elf I L. R 37 CaSc 578 
See Civil Pko< ci cue CWe (Act t oe 
1J0.8) a* 9 aid B_ 

I LR 43 Bom 683 

PUNISHMENT 

Sc« ! en a r Copr es 61 so "3 
- Member of a Criminal Tribe- 

Second conviction- 

ire OnnutAL Tmuts Act (111 oe 1911) 
a 21 I LR 43 Bom. 1082 


PUNITIVE POLICE 

— — • — ■ — ■ Coelt npfsal aameat o/ 
— lot ft Atl (1 of 7*61 as anted / hj Jet I III 
of IS JS\ «« IS <t <() 16— I rfrtct SfajMm" 
i inly o/— Amoral real ted on apfe/rl mmul r 7r by 
a lie paly V y shale effect ol-~ S re! ry o/ SI 1 1 


for lift a 


appor 


... ..lain by a llepi ly Msg 't 
un ler a 15 cl (4) o( 1 1 r I rd <-c Act for mainteo 
anc* of a pol cc f n-r m lllr-jjaf \! I rrr tl ercforc. 
an apportionment of loela I av ng been me !<■ bs » 
IV[uty Magistrate end wheh on «|peiil herug 
licen alhrnrl ty the Inetrrt JUpetrate th* 
am nt of coats aawoac I was reroverc 1 from a 
Person unlcrs 10 of the Art by ,1 streei warrant 
ilelt flat tic amo nit not be ng legsilv rcoiizcil, 
a hj t tor thv recovery tl ercol woul 1 ) o against 
tl « beoretarr of State for In 1 a in Comic ( Viw 
Iha/an T The Secretary o/ State jar lad t l h R 
*5 Con 314 lefensst to hatlASK t ihsbiu 
N ao r SacRiTARv or State eor Ihpia (1912) 

1 LR 10 Calc 45» 

PUNJAB 

Pertra' ert Terfney It— 

See IjAR moRii axd T»ra\t 

1 L R 47 CaJc 1 

PUNJAB ACT H OF 1911 

1« UCDcvrrrox or M kt aoes 

I L. R. 2 Lah. 231 


PUNJAB ALIENATION OF LAND ACT XIII OF 
1900- 


i 2 (3) (b) — whether right of a 

temporary leasee to late the produce ot tfeea 
is agricultural land — 


See Pi vjai. TbR 


M1T10N Act 1913 8 3 
I L. ft. X Lah- 587 


a. 18— Prohibit* only a tale and 

not » temporary alienation of agricultural 
laud— 


See huEci-Tiov or Decree 

I L. R 1 Lab 192. 

t 18 — whether Insolvency Court 

can attach land ol an agriculturist Insolvent — 
See Itsoltevct I L. R. 2 L*b 78 
« 17— 


lee Registration Act 1908 ». " 

LLR 3 Lah. 202 


PtNJAB COLONIZATION OF COVERNMENT 
LAND— 

Set Co torn at low or I akd. 
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DIGEST OF OA3ES. 


( 333} ) 


PUNJAB COUNTS ACT, 1914 

Se» PcyjAB Lavd REvrsne Act, 1887, 
e 117 . LLR.1 Lab 387 

«. 41 (3)— 

■ .... — - Seeon I appeal on point 

6/ C'HtoM — Limitation — 4ppeal filed beyond lime on 
account of delay t» obtaining n certificate — C u’tom — 
Khanadamadi — Langaryal Jata. Tahml Kharian~ 
Appointment bvtndoxe under instruction* from her 
husband Appellant on 8th lebruarj 1919 filed 
a second appeal m the Chief Court a earn" t tb« 
decree of the District Judge dated 26th \ugu*t 
1918 Fh<? dirt not apply to the latter for a rerti 
ficate till 21st November 1918 explaining that she 
was not aware of the necessity of a certificate till 
•dyised by a lawyer at Lahore The D «trict fudge 
granted * certificate on 3rd February 1919 Held 

that tinder tho circumstances an 1 having regard to 
tha pronawn of cl (7)of» -I! of the- Vanish Court 
Acts appeal should ho held to be within time 
IleM, a i so that among lenngarynl Jata of Tahsil 
Khanan, who recognise the practice of mating a 
lhanndamad, a widow who has receryed instrue 
tions In that behalf from her husband has full 
power to male « particular person a lhanadamnd 
Pattigan’s Digest of Customs'!/ La*, paragraphs J9 
and, 41, referred to Wcsssmxat Alax Bi e 
Istmr , UR 1 Lah. 245 

- 1 ■ — — ■ Second Appeal on gx»« 

fi»a of onus proband i «* radon euars—VeeMify 
for certificate — adoption of daughter’* ion among 
Brahmins of Amritsar Held, following Mtissam 
mat Phan v Khannu (7 P R ISIS) that the 
question of onus probandi in a custom case is not 
a pure question of law, unconnected mill custom 
an d that, on the other haul rt »* not under all 
circumstance* a question relating to the val dity 
or the existence of a custom except in so far as in 
proving or disproving the validity or existence of 

■ custom a party toa suit may be held lo beenlitled 

to an initial presumption in hia favour on the 
strength of a generally accepted rule of custom 
Held, also that in tho present case haring regard 
to tho decision in Lochm » Dhar v Thalur Da* (I/O 
P R JW3). the onus probandi mo'l be regarded 
as one relating to the existence or a custom govern 
ing the question of a adoption and therefore a 
certificate under a 41 (3) of the Punjab Courts Act 
wa* necessary Allah Dm y Salem fhn (96 P P 
IMS), referred to JlCSSAXXtr Rax Rakhi r 
Mepa Ram . I L. R. 2 Lah. 167 

PUNJAB COURT OP WARDS (ACT II OP 
1905). 

M. 8 and 19 — Court of Wards assuming 

cupermtcnience of property in which the icird has 
r« interest — Action ultra vires — .\ of ice fo Deputy 
Comrmssuriwr not necessary before filing a suit 
regarding such property Held, that if the Court 
of Wards purporting to act under * 8 of Punjab 
Act II of IfliO, wrong) r assume* superintendence 
of the property of other persons m which the ward 
has no share, its action Is ultra nres, an 1 it cannot 

be aahl that it has assumed superintendence on ler 

the power* conferred upon it bv the Act though it 
may bare purported to art in accordance therewith 
If the Deputy Commissioner acts ultra n'cs any 
p"r«on attested thereby ran object It is not neces- 
sary id such a case to giv® thi* officer notice under 
« 19 ol the Art bel «e filing a amt Tax i Hrroar 
Casoa SrxcH , . 1. L. R- 2 Lab- 151 


PUNJAB COURT OF WARDS (ACT II OF 

1995 ) — contJ U 

as 11 and 12 — 

See Waqp wax* . J. L. R. 42 AIL 609 

Injunction agarnit person oat of 

Jurisdiction— 

See RecistiutJov Act 1877 * s 17. 87 
25 C W N 123 


PUNJAB LAND REVENUE ACT (XTO OF 
1837) 

* 44— 

See Uwioxedai* Law — E vDOwxrvT 

I. L. R. 40 Calc 297 

S 117 (2) (b ) -Decree by Rcccnue Officer 

trying eases as a Cu it C ourt what it must contain — 
•ippeal where them* no leg aid •cm — CiriJ Procedure 
Calc Act V of lOOt, s 31 O XX. rr I—fi and 
O Xlt r t Held that a Revenue Officer who 
tries a amt under tlm procedure laid down in 
a 1 17 (?) (ft) of the Lind Revenue Act must record 
a ju Igment an 1 a decree containing tho particular* 
required by the Code of Civil Procedure to bo 
specific I therein, and that a decree sheet signed 
bv the Court, in which only the amount of coats 
incurred bv each party is specified but which 
otherwise has been left blank, is no decree at all 
and that a paragraph in Ihe judgment not drawn 
up m the torra nl a decree »n 1 not embodied in a 
aeparate form is not a decree and therefore no 
appeal is competent Dulhm Colab Koer v Padha 
Dylan Koer per Picot J (l L R 10 Calc 401 
P D ) approved Cela Rax r Cava* Ram 

I L. R 1 Lah. 223 

S 117 (2) (e) (da amended by the 

Punjab Courts Act iff o/ 10H\ — Appeal from decree 
of Assistant Collector in determining a guest ion of 
title lies to District Judge It'll, that since the 
substitution of the phrase Subordinate Judge” 
for District futile in a M 7 (3) (c) of the Punjab 
Land Revenue Act by th" Punjab Courts Act III 
of 1914 an appeal from the decree of an Assistant 
Colics tor m the matter of the determination of a 
question of title be* to the (ourt of the District 
Judge S«dda Sixoa «■ Kirealla 

I L R 1 Lah. 387 

ms. 144, 153— Suit to recover mice 

of barley sold by Revenue Officer. 

See JiBMDicnov (Civil oe Revexc*) 

I L. R 2 Lah. 302 

i. 158 (1) and (2) XVII— CiTtl nit 

to rectify grievance arising oat of a partition. 

See Jcbisdictios (Civil os Rtrrxcr) 

I. L. R 1 Lah. 298 
PUNJAB LAWS ACT, 1872— 

No bar to snit to establish right* to 

property attached by Insolvency Courts u 
belonging to the insolvent— 

See Ixsolvexcy I L. R. 2 Lah. 147 


Sec Cr*r>x l, L. R. 45 Calc 450 

■ VTbus cas Aim nat proved wb*tb*r 

Coart can spp’y persons! law 
See Ccrrox («cecr»«ov) 

' I. L. R. 2 Lah. 88 

27. 

S" JaaoLVESCT . I. L. R. 37 Calc. 418 
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DIGEST OF CASES. 
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PUNJAB PRE-EMPTION ACT, I OF 1913- 
— — s. 15*** 

— Whether a Christian can be heir to 

the son of a convert to Islam— 

See Act XXI or 1850. 

1. L. R. 1 Lab. 376 
— OiMer of a email plot 

of land, umueeeeed to revenue — 1 Thetherone of the 
oi mere of the estate. Plaintiff claimed pre-emption 
in respect of a sale of a house m the village abort u 
He based his cluni on the plea of being one of the 
owners of the estate Plaintiff was a mahl iahza 
and owned only a small plot of land of 8 marine, 
unassessed to revenue and uncultivated except to 
a trilling extent end clearly destined to be a build 
ing site Hell, that the plaintiff was not one of 
the “ owners of the estate ” within the meaning of 
e 15 («), thirdly of the Punjab Bre eruption Act 
and that his claim to pre eruption was consequently 
inadmissible Pbalbt v. J lularrab (153 P R 
im), ilan Singh v. Bin Singh (96 P It ISOS), 
Shan Sumter v. S08X1 llafbane Smg\(109 P h R 
1908), and Karen* Stngh v Copal Singh (106 P P. 
I9T3), followed Lot Khan v Anjih Ullah (14 
P. A 1319) Dae a v. Jomala (13 P X 1SS5). 
Jaemir Singh v RahmatuUah (7 P 1 f 1896), dis 
tlnguished HarjaUa 31al v Xathu Ram (51 P B 
1907), disapproved Jawala SrvoH t Tana Sixon 

I. Ik R 1 Lah 603 


PUNJAB RULING CHIEFS. 

Set Ktrxjrcaa, State or 

X. L. R. 8 

PURCHASE. 

See BevaMl Purchase. 

See Tttle, moor or 

I. L. R. 4 

— — by Husband — 


■ Ixee oi Incumbrances — 

See Saw tor arrears or Res ence 

I. L. R. 39 Calc. 353 


PURCHASE MONEY. 

See Limitation Act (IX or 1908), Sen 
1, Anxs 97, 62 

I. L. R. 37 Bom. 638 
See Motto in* . I. L. R. 44 Calc. 542 
See RATEABLE DISTRIBUTION 

I. L. B. 44 Calc. 789 
payment of — 

‘See Par mmol L L. R. 35 AIL 532 

refnnd of— 

See Sals e* execution or Decree 

I L. R. 37 Calc. 67 
' wit to recover — 

See Cmt PaocEnrnv Coo* (1882). s 313* 
. I. L. R. 40 AIL 411 

PURCHASE OF ARMS. 

Pee Forgery , L L. B. 43 Calc. 421 


PURCHASER. 

See Limitation Act (IX or 1908) e 32 
L L. B. 33 Mad. 837 


PURCHASER— ro«fd. 

Sch 1 Art ISA I L. R. 45 Bom. 45 
See OccWAVcx Uotsmo. 

I. L. R 42 Calc. 745 
— in Court ancf ion- 
ise SUBSTITUTION OF PbOFERTV AND 
Security . I. 1 R. 39 Mad. 283 

— in puisne mortgagee s suit, rigb* 

of— 

See Tb urs FEB or Property Act (IV or 
1882), s 07 I. L. R. 40 Mad. 77 
— — — Viability ot — 

See Sale fob Arrears or Revenue. 

1. L. R. 40 Calc. 89 

— Of A ihare — 

See Sale for arrears of Revenue. 

I. L. R. 43 Calc. 46 

— of equity of redemption — 

See Mortqaof . 14 C. W . N. 576 

— i.gh‘1 tA — 

See Pre emption J. Jj, R . 44 Calc, 675 
See Sale for Arrears or Revenue. 

1. L B. 40 Calc. 89 

title of— 

See Chauxitiaiu Coakran Lamps 

I. L. B. 45 Calc. 705 

. — Widow claiming right of residence 

against purchaser for value from husband— 
See Hindu Law 1, Zb R. 45 Bom. 337 

— Sale by Revenne Courts for arrears 

of revenue— 

See LnilTATlOR Act (IX OF 1008), Art. 
12 A . I. L. K. 45 Bom. 45 

PURCHASER FOR VALUE. 

See Vevdob and Purchaser 

I. L. B. 42 Calc. 60 

PURCHASER IN EXECUTION 

See Transfer of Property Act (It* or 
1892). s 67 I. L. R. 40 Mad. 77 

PURCHASER, PE8DENTE LITE. 

See Mesne Ptotits 

I. L. R. 39 Calc. 220 

PURDANASHIN. 

See Paedanishin • 

PUTATIVE FATHER. 

right of, to inherit his illegitimate 

son’s property— 

See Hindu Law — Imieeitakce 

I L. R. 41 Mad. 44 

PUTNL 

See Pctvi Lease 
See JXtxi Peculation 
See Pctyi Tench e 

See Sale . I. L. R. 41 Cale. 148 
See Transfer of Propertt Act, s 73 
14 C. W. N- 188 

—— coni i deration lor — 

ore Ilueoal Cess J L. R. 45 Calc. 259 
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specified period of lime This contention is clearly 
opposed to tl e decision of the Judicial Committee 
in Hohima Chandra v jl loheth Chan Ira L F 16 
1 A 23 t c 1 L R 16 Ca It 473 That the j faint 
iff having made his purchase at a sale held in exe 
cution of a rent decree under the Bengal Tenancy 
Act under a 150 of the Act he mado fcia purchase 
tilth pun era to annul tic interests defined as 
encumbrance in a 101 , encumbrance aa used in 
that section Includes a statutory title acquired by 
a trespasser by adverse possession of the land of 
the default ng tenure provided aucli atfc of posses 
sion commenced after the tenure had been created 
That even if he had succeeded m establishing 
that such adverse possession commenced after the 
creation of the putm taint, before he could sue 
ceed he would have to prove that under subs (/) 
of a ]67 he had annulled the encumbrances by 
service of notice within one year from the date of 
the Bale or the date ori which he first had notice of 
the encumbrance and in the present case the 
plaintiff had failed herein Util (as to the con 
teution that the grant of the pt in ■ tenure itself 
•was evidence of -possession) that the principle 
that ancient documents produced from proper 
custody and by which any right to property pur 
ports to have been extreme 1 may rightly be treated 
as ptemimptn e evidence of possession has no apph 
cation to the circumstances of the prevent rase 
Kaukavvnd Mint hues i Bithodas Pal Choc 
ritv (1914) 19 C W N 18 

« *. Sail by purchaser to 

recover laid front encumbrancer — Onus to pro t« 

I hot land, teat in zrjntxdar't possession al dale of 
pvtn i In tho absence of anything to show that 
there was any change between the date of the 
quinquennial register for a period immediately 
piece ling the permanent settlement and the per 
manent settlement, the Court would be justified 
MV holding that tho srea stated in the (otvner wss 
the area permanelty settled with the zemindar 
Without con» dering tho correctness of the prin 
Ciples laid down in hal haninda 1 footerjee v 
Fxprodas Pal Choi dhnry IS C 11 A IS IttU 
that on the facta of tie present case the onus 
was on the flsintiff (purchaser of a putm taluk 
at a rent sale) to prove that at the date of the 
creation of the putm the zemindar was in posses 
sion of the land song) t to lie recovered by annnt 
merit of defendant's alleged encumbrance Kedah 
JiAth Pai r Bji'ra Das Tal Ciiownmnr (1918) 

23 C W N 182 

■ ■ - - ■ In a suit for l has pot 

aisYit/ip t/; 'nee ‘3ec gynetnbxery by 70m hovel 

of putni at tale for arrears of rent evut of proof won 
pi intiff to prove ttmmdar t possession prior to 
creation of putm Possession of as a tenant 
however long cannot be advrrso to tho landlord 
and cannot be held to be an encumbrance 
JIOVMOTIIA *fATH MrtTVR V ASATU Bl SDIIL PAL 

25 C W. H 107 

PUTNIDAR 

See CHArXUMKI Cbakbav Lavd 

M C. W H 895 

• right of— 

See CiiAtrxiDABi Char ha v Lands. 

I. L. R 4* Calc 841 
, ■ -I - — ■ " — ■ Fart of rent payable 

tu putnidar assumed for payment of rer mite— 
Separate account opened by a toshartr .emindar — 


PUTNIDAR — con id 

Suit to apportion assigned rent and to order putnidar 
to pay plaintiff’s tlart of same to plaintiff’s account 
if maintainable — Transfer of Property Act (It 0/ 
1S82 ) s 37 TV here a putnidar as part of the 
consideration for the use and occupation of the 
land undertook to pay the revenue payable by 
the zemindar direct in the CoIIcctorate on account 
and to the credit of the landlord Held, that the 
revenue so paid by the pitnidir was part of the 
rent paid to the landlord Tho owners of a share 
in tho zemmdari having got a separate account 
opened in respect of their share under g 10 of 
Act AI of I80O aued tie putnidar and his co 
sharers for an apportionment as between tl e 
co-sharers of the revenue payable b\ tie putnidar, 
and for an order directing the putnidar to make 
separate payment In the CoIIcctorate to the 
account and credit of the plaintiffs of the amount 
due in respect of their share Held, that upon tho 
principle underlying s 37 of the Transfer of Pro- 
perty Act and on the anthorit v of Srrenath Chuuder 
v Wohrsh Chut der, 1 C L Jl 453 Ittur Chandra 
v Ramtnshna 1 L It 5 Cole 902 and Ra) 
Worn blitter v ttadasi Rag J f R 27 Cole 
419 I t 1C II A 494, the suit was maintain 
nblo anjl should be decreed the objection of the 
pvtmdart that the apportionment woul l impair 
the value or afleet the character of their perms 
neut lcaso being groundless and the objection 
that at each of tho four kista they would have to 
write two challans instead of one being frivolous. 
Goes Gotal Srnwa v Costs Denary Praha*. ik 
(19IC) 21 C W. N 214 

PUT.YI LEASE 

Vet CnarKiDARl CiiaSaban Lands 

I L. R 41 Calc 685 

See Landlord and Tenant 

I L R 45 Calc 683 

— — whether convey* underground 

light— 

See SIiyerais 5 Pat. L. J 5(13 

Construction of — Coo 

titan t in contravention of tho rule ajmnst perpeti met 
— Contingent covenant in a lease vheti operatives 
Where a Ic-sor by a pi tm polish after leasing a 
moozah ezeroj ltd from its ojieration certain lands 
and covenanted that on certain ennt npruciw 
happening the lessee should acquire a right tlerc 
to as putnidar but no time was spccifed within 
which the contingency w-aa to hapjien in order to 
nW. 'An. tijSA hr. ‘hit, ■j/i/.s.vJiyt KtB amh. 
covenant was void aa olfei ding against the rule 
against perpetuities even as between the jariaS 
to tie covenant Chandi Churn liana v hilhts 
tears Debt, I 1 R 16 Calc 71 Famasaml I attar v 
Chmon Atari J L » 24 Met 419, and A«f.* 
Chandra Soot T habob Ah Sarlar, 5 C If A 343, 
referred to An Am Nath Maitha t> Krm »n 
KesiiabQia-vdba T or (1910) 14 C W N 601 

... — - -■ Chota Sag pur Fneum 

lered Rstates Act (f ingal r I of 1870 at amended 
lv Act r of 1884) S 1 7— Rules under » 19 of Ad, 
Pule !6—l ulnt lease es rented by Deputy Commit 
sion re at manager of Baralhum Fitate under the 
Ad— Sanctum of Commissioner — Objection that 
putm lease had not been enbmitted to Commissioner 
after he had tatdionrd all lit det ills— Sanction 
granted for lease to a firm and least giecn to a timi I, 
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POTST LEASE— M'lit 

rtf Company— Stipulation for paymtn I of ton ue — 
Payment after time fired The grant of a faint lease 
tinder the Cbota Nagpur Fncuoibered I state* 
\et (Bengal Act 1 1 of 18*0 as amended br Act 
\ of I88i) a 17, awl t lft of the tolet matte coder 
the Act necessitate the sanction of the Commission 
tr In a amt to hare a palm lease, executed W 
the Deputy Commissioner as the manager under 
the Act of the Barabhum Estate on behalf of the 
proprietor, the father of the plaintiff (appellant) 
declared void and inoperative aa not having 
received a valid sanction fltll. that where it haa 
been affirmatively established that a transaction 
itself IQ all its essential particulars has obtained the 
sanctum of the Commissioner, and then it becomes 
requisite that the transaction bo tamed into 
effect bv the preparation of an appropriate deed, 
an objection merely on the ground that the docu 
merit ultimately prepared has not been aubuiittru 
for sanction, cannot be sustained In admmls 
tralire and departmental action it must neers 
sarily be the case that formal details may hare to 
be entered upon m order to carry into rffect. and 
put into legal shape the arrangement to whirh the 
sanction was given. Where such a sanction eras 
Biveo for a »■«« i (case to be granted to • Robert 
Ratson and Co a firm of individual men. 
and the actual lea*o was executed In favour of 
“Robert Y»at*on anil Co. limited the firm 
having been converted into a Limited Company 
}Jel I on the facta of Ihc case that when the nego- 
tutors in the tonrac of the correspondence men 
tinned Robert Rat sun and to,’ the) did in 
fact mean an I were perfectly understood to mean 
" Robert Watson and fo. Limited, the fact of the 
incorporation of tho Limited concern being well 
known, anil that therefore the misdescription did 
not. under tho ordinary principle applicable to *uch 
matters, sITcrt iho vah hty of the sanction or of tho 
pufsi lease In this view it was unuecv**»ry 
to docile as to the effect in law of tho d fference 
in the • persoms of the two description*. Iftlrf. 
also, that the sanction of the Commissioner m 
this case wav not merely a sanction of a pro- 
posal to grant a /mini Tho proposal had been 
made, it bod been accepted! a contract was 
accordingly completed on the subject, and it was 

Tho pjlnt lease st pulated for the jisyment of 
a tahntt or bonus and the letter granting Iho 
sanction contained the clause, •• provided tha 
amount bo paid before the end of March J840 ' 
Home delay occurred owing to an oichango of 
views being necessary as to tha actual wording 
of tho draft putn , but the lease was finally settled 
bv both parties and tho salami was paid on 2>th 
June ISdO HtU, that the lease woul 1 not after 
wards ham been open tq a challenge to he tnado by 
tho Deputy Commissioner himself, or for the Com 
missioner a sanction to 'be withdrawn, anh a 
(onion there was no ground for sustaining auch a 
challrnge when put forward long afterwards on 
behalf of Iho debtor a uiccesaoe by whom the suit 
was brought Ram Kasai Sl'i it De» Dah 
BASHAR A « Mi.TR CTfSOIW, (1315) 

I L R. 40 Calc. 1028 
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TCTNI LEASE — cooefd 

ernment reienuc was payable Id the stmlndaT 
or the yulntJar Held, that evidence of con 
duct waa not admissible for the construction of 
tho pvtm contract and the Lower Courts were 
wrung in relying on (he fact that for many years 
the (.overnment rci enuc was paid by the fuMdar. 
Bn scAxi Nstu Roy t rtw» CuawnpA baniun 
25 C W. K. 308 

PCTNI REGULATION (Vm OF I819). 

See Prrosrr tv Cockt 

I. L. R 41 Calc. JOOff 

— — — . . Position o/ o fivrelaetr 

at /ole under— Frei tone auil (or rent by original 
taluldar dunnisseJ on the ground that relation of 
lan llurd and tenant did not en/fSubecqvtnt snip 
by purchaser, if Inrrnf tv tv* judicata — Purclaecr 
(/ bovnl to annul encumbrance before anil — "In- 

Although the position of a purchaser at a taftr 
under lteg Mil ol 1819 may not l* precisely 
that of a purchaser at a sale for a nr are of revenue 
yet he is not privy in estate to the defaulting pro- 
prietor and he does not derive Ina title from him, 
at under a 11 of the regulation bo has acquired 
tho pro petty free of all incumbrances that might 
have been created upon it by the act of tho de- 
faulter, his representatives or assignee* and «ro*o 
quentty a claim for rent by such a purchaser la pnt 
tami by vre jvdieoln by reason ol tliu failure 
of a auit for rent by a previous fulnidar, on tho 
ground that the relationship of landlord and 
tenant between the then plaintiff and the defend' 
ants was not established. Tdru Prn/od v Pam 
A insmjta Singh, It II P SS3 and ftadha Got turf 
T Pal hoi Dae, I L II IS Calc SS, 00. relied 
on A purchaser at a sain under Reg Tiff of 
1819 need not take ony steps before the suit is 
brought to annul an encumbrance. The interest 
of an adverse possessor I* an encumbrance onty 
when tho advene posaeosion lias continued for the 
statutory period Adverse possession l/i arrested 
by tho sale, and limitation tuns a* against the put 
chaser from the date when the sale becomes final 
Bams Cm-annA Snna e MvyjimaTI DsM 
riDlS) . 17 C- W. N. 340 

Henan and taluk 

tenure/, %( permanent and heritable— Marjatdar* 
receipts i/ roue presumption of non tfone/erahihly 
Two pfitni tenures were granted lu CJnttagong 
for an indefinite period described in the ksbuhyata 

aa an * it mam ’ and. “ Taluk respectively and 

there were no words of (imitation or inheritance 
Tho grantee transferred the tenures to a third 
person to whom rent receipts were granted “mar- 
latdan in the names oi tho original grantees. 
Kell, that the term ” i Imam • ns apjbed to a 
tenure in permanently settled parts ol Chittagong 
jmmanly fro porta a permanent heritable and 
transferable tenure and it is well settled that 
tho word talok primarily imports permanency 
A grant for an indefinite term enures at least lor 
the lifo time of the grantee. -Josffh Cbahdea 
Roy » Monti. Avi CnowDHpjtY 

25 C W. N 857 
• — s £ — Stipulation is a mot ram rnotirars 

kabuhgal for the del icevy of ghee and goat annually-, 

if euftnreallcSccOud ewtse of the /eetwn nhrthtr 

* *s V^lolton'l of °I SIS.’' lie " V it 

se moturari fctWty.it executed m 1877 
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PUTNT REGULATION (VIII OF 1819}— could 
s Z-contl 

there H15 a stipulation at the end that the tenant 
should delta er annually one seer of ghee and ono 
goat to the landlord putt idor Held that in 
view of the cl ruse imposing the delivery of the 
goat and the ghee standing completely isolated 
from the terms relating to the rent proper and 
its mode of payment, the goat and ghee were not 
part of the Tent, and ns such veto not reenterable, 
being in the nature of an ahcab and hence an dhgal 
imposition See 3 of the Putni Regulation 
did not restrict the application of the general 
law against abteabs ss embodied in sec 3 of 
Reg \ of 1812 IUm Tarav Tewarv i 
Kcmeda Dcssee . 28 C W. N 624 

' ' — is 3, 5, 6 — Tan4 Acg mil on Jet 

(/ of t&9i ) — Aon registration of p iliiidar s name in 
zemindar’s books— -Effect of on putualar’s title to 
share of compensation — Pefutal of .cmi mfar to allow 

proportionate «W<m»n( effect of an .emindur s 

title to coiHpsnsation 11 hen tbo whole of the ram 
pensation money for land acquired under the Land 
Acquisition Act was awarded to the pnlmdars on 
the ground that as the tcmindars had not all >«ed 
an abatement of rent on Recount of the land ac 
tjuitcd, they were not entitled to a share of the 
compensation money and the zctniniira’ ca«e was 
that as the pnlmdars did not get themselves regis 
tered in the books of the zemindars under the pro 
visions of the Putm Regulation their title was not 
protected and they were not entitled to claim any 
portion of the compensation money II ell, that the 
pained its were entitled to the compensation money 
and the zemindars to no portion of it Under 
t 6 of the Putm Regulation the landlord mav 
demand a fee for the rwn»t ration in hi* books of 
the name of the purchaser of a putm as also security 
from him hut the omixion to j ay the lee sod tie 
security docs not affect in any wav the title of the 
purchaser whose rights arc perfected upon the 
transfer by the putm.hr an 1 are not in any way 
contingent for their validity upon the payment of 
the fee and security It the zemindars allow an 
abatement of rent to the pnlmdars the rent abated 
primarily represents their annual loss and they may 
reasonably claim out of the comj>ons»tion money 
the capitalised value of that rent but if they do 
not allow auch abatement they do not suffer any 
immediate loss by reason of the acquisition 
Gc-tpat Stvch t llort Cuavd (1512} 

18 C W. N 103 

SS 3, 11, 15 — Sils of palm — Our 

putnidar’s interest ifipio fa-to eonrell'J — Posset 
sion l ilen and proclamation obtained, effect of 
The purchaser »t a putm sale under th* provisions 
of Reg 1 III of 1819 acquires the right to take 
possession immediately, and one who has a tenure 
or a middle Interest between the resident cultivator 
and the laic pulmlar cannot bar or In any wav 
prejudice |1 e purchasers right Vah »*» Chattier 
3f«t<tind«»v Jotirmoy (.&OM 4C C K 4!Z Hutson 
v Cott-rlor of Pauhahi, }3 Moo t A led, Bnstia 
lan ctunder Jinar Chowtlhurg V Bnntiobm 
Chuntior III”/ Choirdhurg L F 1 1 i 17* fol- 
lowed Had h u 6r idh in Kuntin 1 Pamdhun 
Ganguly, 12 II R 333:3 B l P 431, Hiding 
in shod. When the purchaser asserted her full right 
as Such st tbo esrhe/t possible occasion, took posses 
Sion and obtained a peoclamation as required 
liy a 1% of the Regulation an 1 then instituted a 
•uit for rent against the cultivating tenant Held, 


PUTNI REGULATION (VIII OF I8I8>-eo*/f 

ss 3, 11, 15-cot Ul 

that she was entitled to a decree the interest of a 
dur pulnttiar who resisted the claim beni" consi 
dcred aa cancelled Krisiiva Pikimoda UaSSI i 
Dwarka Nath Sev (1913) 17 C W. N. 1092 - 

*— as 4, 10, 14- 

Ace PctmSvle I L. R. 47 Calc 337 
— - ss 5, 6 — Transferee of portion of 
putm, if mag cLnm recognition by zemindar under 
Bengal Teiancy Act (I HI of lS$5), ss 12 17 — 
8 lOole) A partial transferee of a pufni taluk is 
not entitled to be recognised by the zemindar It 
is a form of transfer which under the terms of 
ss 3 and 6 of Reg t HI of 1819 the zemindar is 
not bound to recognise and under s 19 j (c) of the 
Bengal Tenancy Aet the transferee cannot claim 
recognition hi reason of ss 12 and 17 of the latter 
Act TAKUAt, ClIA'-ORA lHs l LkAVABO MHO! 

(1913) I L. R 36 All 187 

18 C W. N 629 

S 2 — Publication of notices at the Col 

lectors kvtchery—^ot res taken down ant lept On 
\u*tr t tabic for inspection of ilvltcars during of re 
hours — Irregularity cihatiHg rile — Pulhcotion of 
list of pu/ms in arrears de/ti liters and arrears in 
zemindar » l utch’ri/ i / tuff dent— Pull Cation in 
principal village — Sale in Collectors Court room 
if public sale i heu people prevented from coming 
m fresh/ by tkoproai*— '•ulr nt on mutsunlb/ early 
hour, i/ bat Where it appeared that applications 
for sates of palm. un ler Reg \ III of 181ft and 
noti es thereof u*ed to be taken down from the 
notice board on tl e verandah of the f ollectorate by 
the Muktesri during office hours an 1 ] lace 1 on the 
Nazir » table and hung up again on the board at 
the close of the day Hell that there was no 
proper publication of the notices which were meant 
tor the public an 1 not for Muktears alone and it 
was an irregularity which Mliated the sale The 
law contemplates their unobstructed presentation 
to the notice of tlve public B«jov Chard Hixlatap 
v A hlya Chnran Bone, I L It 32 Calc 913 r 
and Sachl Sasdan Ihittn \ Et/Oy Chand Malatap, 

11 C If % 720 referred to Where instead of 
einular notices a list of the defaulting mahals 
with tho names of the defaulter* and the amounts 
due was atuch up in the Jtmm tar » nodnr lufchrry, 
there was a substantial compliance with the la« 
Where the notice required to be served in the 
mofussil was served in the kutehery of the dar jvln I 
dar of three only out of sir mauzas covered by; tho 
putm this was good service when the dor jatnid ir t 
kntchery was In the principal village of the default 
ing tenure The eomjlamt that the pubic hat 
rot unobstructed access to the place of sale w as- 
made out when it appeared that though the sale 
was held in the Court room of the l'< Hector (and 
therefore In pul be ti Ichcry', the Collect! r a «baj 
r&M» who were placed *1 the wicket gito to keep 
order did not allow many persons to enter to pre- 
vent overcrowding A defaulter cannot impeach 
a sale as illegal merely on the ground that It took 
place earlier tl an usual . I o may however be 
permitted to show that he was misled to his pre 
Judies by the "d- viatic u from the usual ptaetice 
Fffect of irregularities in sales discussed Wahtt- 
raja of Purdtmn v Toro Vendor* Bill L P 16 / 

A 19 s t /. I It 9 Calc 819, 6 ’2 and Mahan, a 
ofEurdtmnv Krishna Rammi Pan, L PHI A* 
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PUTNI REGULATION (VIII OF I819WorcM 
S. X3— could 

able after elect on bv him of the remedy under? 13, 
cl (1) of the l’utm Regnlition Held, furtl cr, that 
the plaintiff could not claim on the basis of s T9 of 
the Contract Ait RasSjjb i-> Dim era t> T»z,.d 
» rrKA«(1911> 15 c . w N 404 


1 . U—lntgvIar sale under, if toi table 
CT twf — Sale if may be impugned etdlaUratly 
—Limitation Act (\1 of 1877 } Ach 11, Art 
12 X\here a pufni has been sold under the 
Futm regulation and no suit has been brought 
under e 1 1 of that Regulation to set aside that 
sals Held, that the sale cannot be impugned as 
invalid collaterally }y way of defence in a 
suit brought by a purchaser of the pvtm tor 
ejectment Irregularly in the service of notices 
m such sale does not make the salo a nullity 
Irregrdar sates under the Regulation are voidable 
and not void and they can only be avoided by the 
procedure 2a id down in the Regulation and within 
tho time allowed for such suit by Art (2, bch II 
of tie Limitation Act Rausona Cnoiumrut 
v Nava Kcmab ‘'imsha Chowdhcbi (1911) 

16 C. W. N 805 
~~~ ' , ■■■-'■ — '■ - When, there fa a second 

sale pending suit to set aside Erst m'o the pur 
Cl aser can acquire a. good titlo it first sale is finally 
set as do, as the validity of the second salo is not 
dependent on the continuance of the first sale 
Bejoy Chand Mahatab r Ashctosu Chikeb 
“ 25 C. W. N. 42 


PUTNI SALE— tomd 

t« <1 Slate t menltontrg fio ills aid dates t» Bengali 
elyle — Payment la slop sate, tel ire anil by whom 
to he mait—hch'e of sate tn th * Collider s late! or > r 
form and melted of — Aon pul licatton of notice t« 
manner prescribed, effect of— Putm sate and Perenve 
sate, difference of— Purchase by stranger at put nr 
sate, effect of— A eces*ary parties i» a Suit to set 
aside putm sate — Costs in o suit to set aside 
sale — Appellate Ccvrt discretion of 111 considering 
finding of [act of trial Judge who had tet tnencr 
before him — Condi lonol acceptance of arnnrs of 
putm rent, if deposit— Putin Regulation (I 111 of 
1810), t> S, 10 11 The sale of a puturflcan 1 e- 
held only if tie balance c'aimid ly the 
zemtndsr cn acccimt of the rent of the point 
remains unpaid upen the dav fixed for the sale 
of the tenure, and if a talc 1c held after a valid 
payment of the tent due, it ai«*t le deemed to 
be a sale without jurisdiction Shurcop Chunder 
BhoomcL \ lirob Cl Under Sitgh, 7 11 It 218 r 

and lan/ona Choirdhnri \ \ a 6a Avmar Singl'd, 

if C 11 \ SOo followed Baijiath Sahu v 
Sunt Prasad, 2 B L 11 F B 1 , 10 II R F B 
55, HarVoo Singh \ Bunsidlur Sitgh, I L R 
25 Calc 876 Balktshcn Das v Simpson, / L 11 
°5 Cafe Sit, L R 25 1 A 151, Molomed Jan v, 
Gangn Biehun Singh 1 L R 38 Calc 537 , t R 


t. 17, cl. (c). 

See Putni Tenure 

I. tu R. 87 Calc, 7*7 

*** " - 1 1 Antecedent balances, if 

recoverable by resale of the tenure Under the 
provisions of s 17, cl (c) of (lie Putni Regula 
•ion, arrears of rent for a period antecedent to the 
period to recover tho rent of which the tenure 
had been sold, must bo regarded as personal debts 
recoverable under the ordmaiy procedure for tho 
recoveiy of debts and not by resale of the tenure 
Jogannath V ilohiiiddm thrzn, I L R 37 Cale 
741, followed Peary llohun J lulhopadhya v 
Srtcrnm Chandra Bose, 6 C IF A. 7 94, dissented 
from Kntrlsu CnAVDHA Aciiarva Chowduury 
i» Khulna Loak Company, Ltd (1912) 

16 C. W. N 804 

PRINT RENT 

See Deposit rs CorRT 

I. L. R. 41 Calc 1000 

PUTNI SALE. 

- suit lo set aside — 


See Limitation Act, 1877 


14 C. W. N. 128 


aside \\ hero pending proceedings under tho 
Regulation \ 111 of 1819 to set aside the sale of a 
Fatal Taluk, a second sale under the Regulation 
took place owing to default in payment of rent 
Held, that it tie .first ante be ect aside n» invalid 
the second sale cannot stand Jiuot Ciiaxp 
AIahtab v MprrrN.ic>Y Chose (IP20) 

ILR 47 Calc. 782 


due — Saif lo set usult 


!« sale — 1 boy’, low lo be r< clon'd. 


and Janakdhan Lai v Cosra in Lai Fhaia Casual, 
I L P 37 Calc 107 referred to When a 
regulation mentions Bengali months and dates 
throughout, the Legislature roust have intended 
tint a day' should le reckoned in *be manner 
prevalent in Bengal that is from sunrise to sunrise 
The fact that there war no Jwlanco due may be- 
urged as a ground in support of a suit for reversal 
of a putm sale A pvtmdor cannot atop the sole 
by a deposit in the Collect orate at the moment 
of sale Payment to stop a pvlnt sale may r 
however, be mado into Court either by a sub 
ordinate taluldar under s 13 of the I’utni Pcgula 
tion, or by n pv nidar who has applied for a *um 
mary investigation under a H, cl (-) ol that 
Regulation Arista ifol un Shaha v Aflaboeddcen 
Slnhcnud, 15 U R 560, referred to Tbo notico 
of sale, required by the Putni Regulation, to bo 
stuck up at a conspiuous part of tie Collcctor'a 
katchari, must le a self-contained notice, which 
comprises not only a specification of the arrears 
and a notification that the sale will he held on 
a particular date if the amount claimed fe not 
pmd before that date, and also a statement of the 
Iota j ropoml to ho sold in the order in which 
tho sale will be held b 8 of the Putni regulation 
Awnd be xnn) with r JR Jbipnarain IJitra V, 
Annnta Lai ilondul, I L R 00 Cale 703, 
B'joy Chan l Jlalalob Y Atul'/a Charon Rose, 

1 L P 32 Cate 953, and llunharnath Das 
v rajan, Aanta Lail. 15 Ind Co* 537, fiilfoscd 
The requirements ol the Putni Regulation In 
respect of the not! c mentioned in as 8 and 10 
of that Regulation mu*t bo strictly complied with, 
and a ikfictive notice under a 8 is a fatal oljec* 
turn to tho validity ol llie sale Maharam of 
Bnrdtran v. Ari.imi k«m,m [Him 1 / P H 

Cale 365. L Tt 14 1 A 30, Ahmnulla A him 
Bahadur r Ifanchatan Mo.or/mdat, t I P 20 
Calc 5 6,1 P 19 I a 191, Aheonsllc, Alois 
Bahadur x Hum ( ham J to o. tnJar, I L P 
17 Cale 474, Pajnafam Hi ro v A naira tail 
ilondul, 1.1 R 19 ( ,tr 7<l3 llano Ingot Rent 
C heard 1 ry v. Mahomed Call Choudry, 1 L, It 
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mi MX*— «. PUTW TAIOK-W 

W ft*. GJ9, .ml 0/ ' Ubt “ r 

Itft, J i J JCoIc 611 L.B 10 1 A. *vnir (1931) 

" .S^m Mi fVVn TALUQ RECJUtATIOW (TOX OF 1819) 


I i arrears ot raven ic inasmuch as e M of th. 
Re uiotioit docs not restrict the tight of rout to 
narrow lud specified Broun d. nod the validity 
ot tlie sale may bo successful)? cl allt nged on 
, roof that tho con lit ions proscribed by the Regii 
Jation have not Urn fulfilled A j tirrhasc eien 
Jjv a stranger *t a palm sale rosy be set asnto 
on the grounl that tie prou-nons of tic Hernia 
tion were not compile 1 *|lb Tlie | orch-iser is 
only entitled to to indenintfed epitnn all loss 
at the chaigo ol tho mia/fir ot other jie-sim si 
uhoso inslmre the sak tiny hate bran made 
Booh loss being etdio.nls measured b\ co*t* ofliti 


Ac* 1 tTtt Sale 
Ste First Tstr* 

- - - — * 14, isle trader — — 

t < Limitation L I* R 48 Calc. 670 

PUTNl TENURE 

— — — purchaser ol — 

See Kccnbrixh 1 L R 43 Calc S58 


gstionaud interest on purchase morwv J/otar wt cf 1815) s II — Rijtl o f on and os purctiisiT «< « 
Afi V A««er Ab -II If I “S' llailaalu \aih fob fir U under lire / utiu hjatnMn (o oral 4 


S'l uq x .Vflldfd Chant hahad ir, 0 B J I 87 , 
17 t» It U7 and lit joy fin l V A I, b \ Amnto 
Lnl UnUrlit 1 / r 0 (ile OHS referred to 
*3 14 of the Intm Itogiilat on ei i IrmpUti s that 


ilivi nee— Bonn fdc engagement made If 
isj proprietor u >th ren Uni and lirrth- 
i alort iff/el of A customary right 
d sfiropnatr trees is an Incumbrance 


purchaser has j iret ased hi Irl .11 of an flier or 
on behalf of V imeclS mi 1 oil era hi must b» d •» me 1 
to represent all niteh perm ns Viboro tho issue 
involve* a simple i) ration of fa t to be decile l 
ch efi.v If not aolelv on « ml tu knee a Court of 
Appeal should lie slow to net anile the tmlng 
of the trial Judge nlo lad tie nitnessea before 
him Bombay Cottoi i( mvfaeturu q Co s Vofi 
lot Shi llal I I B 39 Bom 330 7 R 4“ ! A 
110, and born’ i ion Tno>l Co s \ru 1 orl Lift 
Jnanranet Co , IHtl’t] I A ( 111 followed. Tie 
accep onto ol arrears ol a putn i rent mth a quail 
heat wn that ll tho sale did tafce place the money 
would In re'll Tried does nut irdica'e tlat th# 
oecejtaoco was postponed to await, the event 


parti If tho hi(1 in the meaning of a 11 of Regulation 1111 


19 A purelai-er of A p/f« i talnj *t a 
ell undir regulation Mil of 111'! Is not 


nuns Whore tho issue entitled to hold (1 e | ropertv free from .customary 

si of (. t to be dcelle l rig' l or a mb' recognised by usage wliih la* 

nil esi knee a Court of gn «n iij during 11 e sul sistenio of the puls*, and 

0 «et anile the tmlng units? .Hob ouupaney rsiyats are entitled to 

ad tie witness#* before aj proprute ami coaiert to their o.n rise auch 

nufinumq Co i Vofi trees as thev 1 ave tl e ngl t to cut den, fnasmucb 

om 3 SO 1 f! 4* 1 A at I e is not entitled to cancel a braid fit engnge- 

1 Co s \ru iorl Life roent made bv tli UefsiiHing propnclor with th# 

I ( 151 followed. Tie resident and I crediurv cultivators PiuDtor* 

putm rent mth a quail Result Tscori i Can Knisitis XUMsac. (IMP) 

ud tab# place the money X L. B 37 CalC 322 

ld n m 2 Pv,n ' rcaM** 


“X” ‘■a"L"JS. IJS rfZX &Tfc 

':?;«& "kzr’iXs 

<■«•> ii « m ^'SytJffmi 3 i!S"'Fa»u!S 

PTITST TAT rnc th# arreava of rent claused are for balaniea duo for 


Sir Chou hvrtW r'.cvysMtn E» del t, r^-o 
wtw Act, aitoicstiov or fm reeover 

L L. B, 41 Cato 1 under the' 
.fee tnniATjov I k E 13 Cale 670 'bat in a u 


reeovciy of rfclts and nut 
lex the provisions of the 


whether egression In a leas# hn- “reliCtX® V tfelmn 

,to art, .1 sm~ ISk.JS, 7 ?“,; , "SttShia ITS 


Stt LiVni.i>Hi> avn T tv ait dietingi 

24 C W N 874 (I9lli) 

Sole for nr flora of rent 3 _ 

— yiptftrffs/h T » 111 r{ WBi — Smft 'n> wA voder, t, terms 
prior p«f»{ onle — fjspin! — Fos turn of pntrlavr aflat 


dietinginslicd Jaoawath r tfoureDCiv JTjrsa 

0»1‘>) 1 L K. 37 Calc 7*7 

3 Sacmnte rent 

terms — 3>i?,c , A txernoon d/’itii becret~-l5 emtnhetr 
tf lot o tSnrjf on aarjifu* s/ife prorrtla for i 
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RAILWAY COMPANY-coaM 
responsible for it Dot such ■ defence could 
only bo logically (if ever logically) established 
by the virtual exclusion of all causes of an ordinary 
kind attributable to the bailee or bis servants 
or machinery Unui Khetsev A. Comexky c 
B , B & C I Rail. way Cosipisy (1814) 

I L. R. 29 Bom. 191 

$• — — Negligence — Common earner — 

Negligence — H/nhcay Company i / may free «<«!/ 
from liability by contract — -Statutory limit* im/>oj<<t 
on tuch contract — Dul j of care, apart from contract 
and excluded by it, if antes-— Contract through 
a-jtr.1 or yersoa held out at tveh — Agent not tarry-ng 
to acquaint hi ins elf uith term * printed on ticket — 
Principal if bound by terms — Jury — Fact, finding 
of — Leyaf consequence! flouring therefrom. Apart 
from statute, a carrier is liable in Canada as in 
England for injury arising from negligence in 
execution of his contract to carry unless he ban 
effectively stipulated that he aball be free from 
such liability Under a 384 of the Canada Rail 
ways Act. railway companies are put under a 
general obligation to carry and deliver with tie 
due car# and diligence, and any one aggrieved 
by a breach of this dnty is to have a right of 
action from which the companies are not to be 
relieved by any notice, condition or declaration 
if the dauiago arnea from negligence or omission 
S 3t0 of the Act provides that no contract res 
trieting liability for carriage is to be valid unless 
it la of a kind approved by the Radway Board, 
which is empowered to determine the extent to 
which such liability may be impaired, restricted, 
or lim ted, and generally to present* by reguls 
tion the term* and conditions under which any 
traffic msy be carried field, that where under 
e 310 and. other sections which deal with special 
tariffs, forma of stipulation limiting liability have 
been approved by the Board, and the conditions 
for miking them binding have been duly eom 
pbed with, the companies arc enabled in such 
cases to contract for complete freedom from 
liability for negl gence If a passenger bet entered 
a train on a mere Invitation or permission from 
a railway company without more and he receive* 
injury in an accident caused by the negligence 
of its sorranta, the company ia liable for damages 
for breach of a general daty to exercise rare 
Such a breach can be regarded »a one either of an 
Implied eontraot or of a duty imposed by the 
general law, and in the Utter cate 1* In form a 
tort Bat in either view this general duty may, 
aobje t to statutory restrictions, be superseded 
by a spoclfia contract which may either enlarge 
■Uralniish. V. nwlmift. 'A V. \VA ’at* vdfuurwev 
It, sovh a contract cannot be pronounced to be 
unreasonable by a Court of Justice The apeeiGc 
contract, with its inchienla, either expressed 
or attached by law, becomta in such a case the 
only measure of the duties between ILe parties 
If tti* contract ia one at hick deprive* the passenger 
of the benefit of a duty of tare which he ii pri mi 
fiat entitled to expect that the eompaev baa 
a copied, tbe Utter m at dwcharye tte lurdm 
Ol proving that the passenger aasented to the 
apyivl term* Imposed. This ho may to shown 
to have done either in pence or tb'ouan tbs agency 
' of another Such agener will l*> held to hate 
teen e»t*bh»hcd when La ii atown to lira 
aathoriiej antece leally or bv way tf ratifieatlen 
tbs mating of the contract coder rireusJta ncea fu 
which he moat to taken to tar* left everything 
TOLU 


RAILWAY COMPANY— 

to his agent In such a case, it is sufficient la 
prove that be has been content to accept tbe nek 
of allowing terms to be made without taking the 
trouble to lean what was being agreed to, Tbe 
company may infer bis Intention from bis con- 
duct If be stands by tinder such circumstances 
that it will naturally conclude that be has left 
the negotiation to the person who is acting for 
him, and intends that the latter ehould arrange 
tho terms on which he is to bo conveyed, be will 
be precluded by to doing from afterwards alleging 
want of authority to make any such terms as tbe 
law allowa 11 the person acting on his behalf 
baa himself not taken the trouble to retd the 
terms of tbe contract proposed by the company 
in the ticket or past offered and yet knew that 
there was something written or printed en it 
which might contain conditions, it is not tbe 
company that will suffer by tbe agent's want 
of care Ihe agent will. In the absence of some- 
thing misleading done by the company, be bound, 
and the principal will be bound through him 
The company owes the passenger no duty which 
the contract is expressed on the face of it to 
exclude, and if he has approbated that contract 
by travelling under it, he cannot afteevarda 
reprobate it by claiming a right inconsistent with 
it Csxed Think IUH.VAY Conrxsr or CAKiOA 
r Albekt Bilbos Rostksos (1916) 

19 C. W. N. 905 


5. - 


- Liability of Naif 


way Composts* for damage to gcodt entrvitcd to 
them for carriage— Onut of proof of negligent* 

— Noi/iray Act (IX of 1SS0) u 7 2 end 76— Cos 
tract Act (IX of IS7 2), « JSI. 162 and 161— 
Carrier* Act (III of 1SCS ), * 9— Jllt/cutiUMy 
of Xailuay Company for negligence is preuntirp 
damage frem fire ofttr duccitry of the fee Cn 
the 3rd of March 1008. the 2nd plamlif* ten 
signed OO bale* of cotton to tbe defendant* at 
Matiapur for delivery to tbe 1st plaintiff* at 
bombav These 10 tale* along with 10 oflet* 
belonging to a diffennt cenvigntT wait leaded 
upon a waggon at Jialtapur Station ly tie dc fen 
■lants and the wapgcn w*» then elceed ard si tinted 
on to a aiding till the next day Cn tbe 4th ef 
March 1609 at I 60 t v , th* waggon was attacked 
to a train bring placed next to the engine Cn 
the arrival of the train at laraegavm Etatlcn 
at 3 40 r k , the tald laic* of cotton were feued 
to be on G re Tbo waggon containing Hem r — 
immediately detached and rlacrd <•“ * 
tbe doors were opened, 37 tale* we>« 
wnri «Ait ».uejne- &<**£-. WJm, uusurrr«ifut!\ 
tried to put out tbe fire with wetet ficm hi* lei’er, 
took tbe rr*t of the train onto BLutaval. a atstlcn 
8 mile* distant There not being appliance* e* 
laranpaum for extlngnUhlng ties, th* remaining 
7J bales continued to bom In th* wapgcn till tttr- 
pletely ecnnmed lHil* He kale* wit leltf 
burnt eommua ire tion* r»**«d between tie lsrtr- 
g.ium and Lfcnraval fetation Mastep* as to tt* 
eendirg from Lhussval of appbaneea to pet tut 
Me fee At 4 10. the Station Vast** al \ei«n 
ream telegraphed to the Etsticn Master it lit 
suival to aerd a fire pip* to yet cut He f re M ft 
was burning very l*d>v. HU »«**{» wee 
received *1 Lhuiavs) at 4410 t X 1 «ngf lie 
d*y HeElailcn Matter at laurgstm teulMvml 

K elite mewarta aiklrg ftr mletitee frem 
■naval and alio tent a further tekgrvm ' 
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RAILWAY COMPANY — canid. 

11. Public Street— Power to Cross 

Land Acjvuihon Act ( t of IS94 ) — Indian Paihrayt 
Ad (IX of 1590), t 7 The liulian Railways Act. 
1630, • 7, s* amended by * 1 of Act IX of 
18D0, provides that, subject in tie case ot 
immoveable property not belonging to the rail 
way administration, to the provisions of any 
enactment lor the timo being m force lor tho 
acquis Con ot land lot public purposes and lor 
companies s radwav administration clay, for tho 
purpose ol constructing a railway, (mlw ala j) 
construct across nay street* such lines of railway 
•s the rails a v adnintsUatien think propet, 

the power* conferred by the section »ro made 
Sibjeot to tho control of the Co\ iroor-Gencrsl 
In Council The respond nta constructed lines 
of rail isy I'iwj a street vested bv statute in 
the a ( pellart Muricipal C°rj>orition without 
obtaining their cor sent and without taking pro- 
ceedings order tie Land Acqnia tion Aet 18 it 
Hell, that the construction of tbe radwav lines 
across tie street was not an acquisition of immoTO- 
al lo propertv within tho meaning of * 7 of the 
Indian Railways Act. 1$ <0 and that (bo respon 
dents bad power under that section, as amended 
to by the lines without ol taming tl e consent ol 
the appellant corporation Bombay Conrota 
Tiov r f ck*t Iydiay re'vt’fscLa Railway 
I- R 43 L A. 310 


12 ■ 


- Carriage ot coodj partly orer 
railway lins and partly by riser— IsxaiXool 
»»J * firm, of ml ray receipt— Trajhl, for the 
vhtJc y> rntj—rrinly of contract— Lo-'l of socle 
vhtle in the entirely of the Steamship Company — 
A fgtige rrt of tie ktcaruhp Company — Carrier a 
tel (III of 1'tCS). an 8 and 9— Common Carrier, 
hoi 7 ty of, to over — Def niton of camn in 
forme i» (ha Carrier a Mi (III of IS85>- 
F re/fne Ml (/ of 13*2) « 103 On or about the 
11th November 1015 3-43 chest* of tea belonging 
Co tile plaintiffs were dillremd bv tho pluntilli 
to the itailwav Company (Id defendant) at the 
latter* station at RorduM Road ( Inan) for tbe 
purpose of transport to CbltUgung, m consi 
deration of one Singh and entire reward pall 
by tho plaint if a to the Railway Company In the 
onl ffary course ol kuinea* rich goods were 
tarried l } the Railway Company over |t| own 
I me form A*.n a to Ch ttagua* wlthird recourse 
to mu other < <im ion ic ■> or aystem of transport. 
Owing to a breakdown, Vowtvtr a* a rrloa i^ 
the I ne, Irwn as the bill sect on. In Juno 1913, 
•rrsngrcncnts were main between the Railway 
val tt* Vtiwaluj. Cem/pwr/j \ln,\ 
defer l»nt) hr winch the {.sdway Cam*-*ny was 
to t»uv such sooll iwtr IU own fine lo Gsibh 
sal there ban I orrr the g»It to the ''waiul'i 
Company to In ratied by the lit .er (for a rued 
reward to bo paid by the J ail way Company to tho 
bt«**hshlp Cei (way) ly thn nver to Cbslpif 
and there hate tho f«o!l banded 1 vl to iu> f 
tor the put?"* el transport over 1U own tins ef 
railway lo lilt The railway 

C'vao it. th* vUirtifa mi la th* (cm of the 
usual * Lce-st t oehicg " rwn t (which in annul 
t"if* wrll he ftraa fee the a 1* land tfus*i*rt 
from Psriilt Road to Q. Us— nf) *T«pt that 
at tho top -thereof a sets was tiuwla in writing 
* • R«ei*.T m per sender* rr.aevt lee sWjmeol 
»*d taslatl ard Ilapdpnr ~ It also slyeatwi 

to It* 


d llaodsnr* 

'as Rivre 1 y tha PaCwwy few pant 
•» fci the I a !wa» («yp«uj a pools 


RAILWAY COMPANY —concld 

tariff stating tho breakdown on tho bill Section 
and adding, all goods traffic to and from statiend 
fn Upper Assam north of Map* must be routed 
rid Gaabati Under this arrangement the plain* 
tiffs’ goods were earned by tbe Railway Company 
from Lordabi Read to Gsubati and put on board 
the Steamship Company a Cat Couvery at 
the latter place On the 21ft December 101 *5 
while 0 e anVi goods were lying at G» ibatl On the 
sab! Cat, a fre broke out on the said Cat at C-13 
or 0 30 in the evening and fh* of tho plaintiff’s 
chest* of tea were destroj od In a rut by tho 
plaintiffs which pro-coded against the ‘Steamship 
Company (tho suit agtunst the I ailwav Company 
having been dismissed by consent) lor damage* 
for the less of DG ehe«ta of tea so destroyed * — 
Held, that there wu no contract to carry safely 
from Oaiihati to CLandpur between tlie plaint fit 
(owners ol the good*) and tho Slcamship Com 
panv as a common earner Stircluimp v Lan- 
c aster and I>M»o c Pal raj Co.lU ii « 481. 
6c Morn v So If- Staff • Hail raj Co 8 Fr 311, 

1 rental aid l ut'rr Railway ( 0 V ( o/fiis, 7 U L 
( 194 II it by v ire«t Com troll I'attuaj Co„ 2 II, 

( \ "CJ, referrod to Semite that. In the 

absence of any printy of contract, the | Ulutiffa 
as owners of the good*. cannot [apart front tho 
Carrier* Act (III of ISA') recover against tho 
Steamship Company as an Insurer of good* by 
reason only that it was a common carrier PreOitr 
Ion v Hood J llrod A l> SI, foci T £Jkiyfo', 

S U i H 9'3 Martial! v Jew* 1 tvraetle 
haiheay Co , l! f It CSS, In elm v Cttnl II enter* 
lathmtCo. I n 2 Q 11 442 referred to I1*U 
also that under the arrangement above d scribed 
the Steamship Compsny wws engaged in tho 
but ness of a common carrier with n tha deffnl 
tm-i ot tho term In tho Carrier a Aet (111 of IM*J) , 
and that ahhivrgh there waa no Jrivity ot con 
tract Letwcen th" flirnl ff* an] tho MesmsMp 
Con poo> the latter as a common carrier. »»• 
lial In to the | Until?* as Owner of tho foods, 
bv virtue of •* B snd 0 of the Carriers lit (III 
of 1805) for lo«* arising from ft* negllginre unless 
It was alls to Maturate Itself from rrwponsll 1 ly 
for such I »l Cio ‘m I’r F * \ Co J I~ J 
lit if 7S5, IS 8 A Co » cloilw K, f U K 
tICale 393, II, eji Kie'ity M« r 11 I i( l 
Fa laity to. I L tl 31 Run 191 referro-I to. 
Held further, in lb c nunilii M of the case, 
that (spirt Icon any rule ot law as to core men 
carriers) tho ‘•teamsh p CemjwnT war ll»l )« 
to tbe ptajitiffs in tort t V I-*™ of the fa t that 
the * IjunJils. bad. a-'h^uus’ixe'e esJaMs*-e.C tJtnX 
tb* lows wsscsuK*! by the nejli.rn'W of the ‘•tesra 
•hip Company F e ft*# y it it Dm* /f ’my 
Co~t~l a V V 1ST. Partner v L J \ II 

RjuVey fo.37 f J Q P m fv!lowr.b feff 
v M rtropoLta a I nn.ua y (a, (Mil) t V I Vti 
Mete y Ureil is tern Tmir-ry (o. |JS»5t S 
0 B 317, r*f tre, I to II ! rya, ert » m 

</neifg«oee tfa ja I llU have idda-vd wvMes*w 
Sitbre-ot to cs!J oyeft IS* iHeitwl ts> fply 
an 1 ti e def aH so l la<r~upor Uu. g uafsr th* 
burden r< t»*ing lt< rui'iol fa is Mtrs II* 
Out, Km refra oei true* doing so tin ores of 
pmrl g aeyl jnrut is .he-hsrgeil I v tb* i4>-n' ff s. 

H s* v J ***>■> 11 L J r t 231 1*1 n*rtC 

Jaww* t F 8 \ Ca,Z~ C, l J ft J. 
•wfecredto. Ihivaii T*a Id. In, * A*UX 
Rittwar Oi. 1,-v (1319) 

L U JL 47 Cate. 8 
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RAILWAY PASSENGER 

Set Railway CoMrxsr 

LLI 41 All. 488 

i Fraud— Tmtttttnj 

mthovt a Met but net kid mini to defraud— 
Count open to Bailu-ay Admwtelralicn in aeck 
tote — rrncr to forcibly eject mticvgrr—AirazIt 
— " Badway' — ‘ Folltog etoc l 1 — Jlailirayt Act 
[IX of 1830 ), « am UO), C8, 13,113,120, m— 
llailicayi Act (IT of 7470), m 31 and 32 — Enhance 
ment of tentence on hearing of Efferent e The main 
and primary purpose of «a CS and 69 of the 
Railways Act (I\ of 18D0] is to prevent persona 
from travelling In fraud of the Company w ithoot 
payment of (be fare, and the obligation to show 
their tickets, when required, is subsidiary only 
to such purpose Travelling without a ticket, to 
the absence of Intent to defraud, ia not an offence 
In such a case the only course open to the Rail 
way Administration fs that provided In ■ IIS 
There is no provision m the Art lot ejecting 
passengers except in certain circumstances such 
as are apeofied in a I HO 6 122 doea not apply 
to pastengers travelling in a reiiaay carnage, 
as the term * railway” in • 3 (#} excludes a 
earriago Where a person travelled without » 
ticket, not with intent to defnsd but because 
he arrived aa the train was about to start and 
was, therefore, enable to purchase one, and when 
asked for It by lha travelling ticket checkers 
offered to pay the fire and excess charge on grant 
of a receipt, hot refused to leave the compart 
ment at tbo next station and portbis* a ticket 
as ha waa directed to do by the tlcket-checken 
Held, that tbo ticket-checker* had BO lawfol 
authority to remove him thereupon forcibly 
from the carnage and to beat him with their 
fiats and that they were guilty of an offence under 
i 323 of tho Fens l Code Fro/ah Doji v 7J Z? 
AC/ Nadira y Co , / L R I Com 42 ditUn 
guiebed Butler v JIam - letter ShegiiU cri 
Xincof-pAire Batltcay Company, 21 Q £ D 201 % 
referred to The Court cannot entertain an 
application for enhancement cm tho hearing of 
a reference under a 438 of the Code Such appli 
cations ought to bo made in tb« usual way, and 
are not ordinarily entertained on behalf o! pnvate 
partita MtmAjraxn IIdsatx « Fmn (19181 
LLK 41 Calc. 279 

RAILWAY PREMISES. 

• right to enter opon— 

See Pksal Cod* (Act XLV of 1SG0). 
« 188 . . L L. R 35 An. 130 

RAILWAY RECEIPT 

See Cowteact Act (IS of 1872), as 4, 
E8, 81 a*d 103. 

L L. R. 38 Bom. 255 
See Railways Act (IX of 1800), s 72 
I L. R. 39 Bom. 48$ 

■ endorsement o! — 

See Costoact Act I87J e 103 

X. L. XL M Bom. 630 


not ft delivery order — 

See Costs act Act (IX nr 1872), e 47 
I Ik R 40 Bom. 617 

possession of— 

See Orion , I L. B. 48 Calc 820 

production ot — 

See Disnowga-rti RLcmino Stole* 
Fsopirtt . U.B. 40 Calc. 280 


RAILWAY RECEIPT— con'd 

, — — — — , 2lercartile document 

— Title — Endorsee — Interest lit the goods— Action 
for damage! A railway receipt i* n mcrcanti’e 
document of title and the endorsee of the receipt 
hat sufficient interest In tbo goods covered by It 
to maintain an action against tic Railway Com 
pany for damages in respect of the goods covered 
bv the receipt Amtrehand A Co , t Jlamdas 
YilhaJdas,! L P 33 Ecru 245 followed Ecut- 
bam Dwarkadas c R , Ii AC I Faii-way Coat- 
fart (1011) I L. R S8 Rom. B59 

. - - . — - Mercantile document 

of title, pledge of— Local cuetcm — Charge— llddcr 
thereof— rreuncial Insdctney Act ( 111 of JSOT), 
t 75, c7 (J) A railway receipt U a mercantile 
document of title to goods and lawful possession 
as pledgee of such receipt enables the holder by 
virtue of local custom to get possession of the 
goods from tho carrier, and the Insolvents* right 
to get poascislcn order • 10, cl (4), ot the Pro- 
vincial Insolvency Act (III of 1007) ceases with 
the pledge Amarchoni <t Co v Bam da! 15 
Bom L B 500, followed FaxiirAffa v Tore 
VAKHA (1013) L L. R. 38 Mad. 664 

RAILWAY RULE 

Set Railways Act (IX of ISrO), s 72- 
I L. R. 89 Bom. 485 


RAILWAY ACT (IX OF 1890). 

as 3, e8, 69. 113, 120, 122— 

Set Railway Passzmier. 

I L. R. 44 Calc 270 
id 121 — Indian railway Board 
r HI, 220 or d 231— Station 
> tellcet tielets art} 
acta fare— Attaint on eignaller ly passenger 
Lnder rr 244, 221) and 231 framed under Railway 
Board Act (IV of 1205) a Ktationmaater I as power 
to depute a aignaller subordinate to him to collect 
tickets and excess (area (com psatcugecs alighting 
at tho atation, and a signaller so deputed is a 
“Railway servant employed by a Failway ad- 
ministration'' within tho meaning of a 3 cl (7) 
of the Indian Railways Art (IX of 1S90) An 
assault by a passenger on such signaller rightly 
demanding eicces fore is en offence under a 121 
of tbe Indian Railways Act. Bhreuakka r 

Svmcs (1950) 1 L. R 31 Mad. 348 

xx. 3 (6), 77. 140— 

See Loss or Coons. 

1 1* R 44 Calc. 16 
xx 3 (6), 77, 140 — 

Bailway ad mi Hi! 

feted I'J Government-Suit hy consigner, far price 
pi apode. ecmHajitd. and. mid. d. hjt, r/iihemy — t, rites, 
to Traffe Manager and to Collector for Secretary 


(IX of 'libs ) %ch i. Arts 30, 3I~115 ^^Ib. the 
case of a railway administered by Government, 
notice under s 77 of tbe Railways Act is (in mevr 
of the definition of tie words Railway AdmI&Is 
t ration” In « 3 (C) o( the Act) effective, i( served 
on Government, and s HO does not mean that 
tbe “ Manager” la tbe only person on whom notice 
**n be served, but that if notice is served on tho 
Manager, tt must he served on him in the manner 
provided in * 140 The Secretary of State 
Vrpchand Paddor, I. L B 24 Calc 
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DIGEST Ot CASES. 
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KAILWAY ACT (E£ OF 1890)-«mM 

ta. 3 (6). 77, liQ—contd 

Indian Peninsula Rail way v. Chandra Dai, I L 
R 23 All £52, Jonah Ran r The Bengal Iiaypur 
Kudu-ay Company 16 C IT f>’ 356, F mormon 
CKelti v South Indian Railway Company, I X. 
21 22 Mad 137, and Aoduzr Chand Saha y. Wood, 
I L S 35 Cole. 191, considered Per D 
Cbatthwee, J Semite In the absence of 
evidence showing that tho * Agent ” of a railway 
administered by Government is the Manager, or 
that the “Traffic Manager” is not the Manager 
and regard being had to the rule printed and 

S ublished In the Tare and Time Table of the 
Lwilwsy 'bat “ references regarding delay m 
transit to or Io3S of good3, parcels, luggage or 
other articles or claims (of compensation and 
refunds Bhould be addressed to the TraOio 
Manager,’* notice to tho Traffic Manager may be 
considered sufficient under s HO of tbe Act 
In a flint by consignors of goods which were not 
alleged to have been lost, but were found to have 
cone astray after they were delivered to the 
Railway, for recovery of their price with com 
sensation, the defendant did not plead or prove 
any Ions and on the other hand alleged that the 
goods bad not been delivered at all, nor waa there 
evidenco when tho goods were to be delivered 
Held, per Cuiiri.ii that neither Art 30 nor Art 31 
oppliod, and (Per D Cmotbjee J ), that the 
suit was governed by Art 115 of the 1st Schedule 
to the Limitation Act Mo*an Singh Chaitan r 
Conder, I L R 7 Rom 178, and Dan mull v 
British India Steam batujalion Company, ICR 
12 Cate 477, referred to Radba Sham Basalt 
v Tan Secbetabt or Sjate roa Imdia (1916) 
20C W H 790 

9_7— 

RaiLwar Counvr 

City of Bombay 

Municipal Aft ( Bom Act III of 1S8S) s 391- 
Utt by Rad way Company of its premises for storing 
limtrr— License from the Municipal Commissioner 
Jot the 0S«, not necessary The Agent Of tho G I 
V, Railway Company having been charged in tho 
Presidency Magistrate ■ Court at tho Instance of 
tho Bombay Municipality under » 304 (/) (<f) 
of tho City of Bombay Municipal Act (Bom Act 
HI of 1883) with having used the Company’* 
promise* for storing timber without • license 
granted by the Municipal Commissioner, tbe Pro 
•idency Sfagistrato recorded evidence and referred 
the following question under r 432 of tbe Crlmiuhl 
Troccdure Code (Act \ of 1 SOS) — ‘Do tbe 
Statutory power* given to tho Railway Com 
pane (» 7 of the Indian Railway* Act, IX of 
1890) proeludo the necessity of obtaining a license 
from Ibo Municipal Commissioner, to use premises 
In inch a manner aa Is necessary for the ton 
wen lent making, altering, repairing and using 
tho Railway t " Held, that no such license was 
necessary 8. 7 (7) of the Indian Railway* Act 
fIX of IS^O) authorizes the Railway Adminiatre 
Ihm to do alt »ct* necessary for the convenient 
making maintaining slitting repairing and 
ruing tho Railway notwithstanding anything in 
any otter enactment for tbs time l*mg la force 
Tha storing of timber waa necessary for tie eon 
venlent making etc., of the Railway line. Under 
• 7. aob » 2 of tho Indian Vailway* Act (IT of 
1890} tie Governor-General In Council said not 
the Municipal Cora mis* hmer baa the control of 


RAILWAY ACT (IX OF 1890)-co*« 
— 1 7 — contd 


tho Railway Administration In tho exercise of its 
power* under sub a 1 MuxiotPAb Cosunss Jones 
or Bombay e G I V Ran . way Company (1909) 
I. L. E. 34 Bom. 252 
— — — • ■ ■ City of Bombay 

Municipal Act, 1SS8, » 2S9 — Laying railway 
frees by Railway Administration across public 
street rested in Municipality— Land Acquisition 
Act (/ of 1891) provisions of, inapplicable S 7 of 
the Indian Railways Act, 1890 (aa amended by 
Act IX of 1896), coict* "(i) Subjoct to the pro 
visions of this Act and, in the coso of immov- 
able property not belonging to the Railway ad- 
ministration to tbe provisions of any enactment 
for tbe timo being ui forco for the acquisition of 
land for publio purposes, and for companies . 
a Railway administration may, for the purpose 
of constructing a railway notwith 

standing anything in any other enactment for 
the time being in force, make or construct in, 
upon, across, under or over any lands, or any 
streets lines of railway a* 

the Railway administration thinks proper (n) 
Tho exercise of tho powers confer-ed on a Rail 
wav administration by sub s (I) shall bo subject 
to the control of tho Governor General in Council “ 
The respondent* constructed Railway line* across 
a street rental in, and under the control of, tha 
appellants by virtuo of tho provisions of the City 
of Rombay municipal Act, 1888 In a suit by the 
Appellant* for a declaration that the respondent* 
were not legally entitled to lay lines of railway 
across *uch struct without cither obtaining the t 
permission, or acquiring the street under tho 
provisions of tho land Acquisition Act, 1894 
Held (affirming the decision of the High Court 
on appoal dismissing t) e suit) that the talcing tbe 
railway on tho level screws tho street waa not 
acquisition of Immovable property within the 
meaning of ( 7 of the Indian Railway* Act, 1890, 
as amended. Tho provisions of the Land Aequial 
tion Act were not *o expressed as to cut down tbe 
power conferred by that section On the tespan 
dents to carry a lice ol railway screws a street 
subject to tho contiol of their powers by the 
Governor General . and that Act was Inapplicable 
to such a caeo MCMCtTAt, Cowroiurtov or City 
or Boviat r G I I’ Railway Coxrawr (1916) 

L. R 43 I. A. 300 
I L. R. 41 Bom. 291 


Asnawrcn . L L. R. 28 Bom. 565 

Ltrrl-crosnng — Closing 

an ell Iirff-rrHiiij and Opening a new one— 
Viverting a road—} enter e of a Railway Company 
riaintifl owned a bungalow on the west side of 
tho defendant's Railway dose to a station To 
go over to the east tide there was a l«vel-c resting 
near the plalctifl a bungalow The Railway 
Company, owing to the necessity of increasing 
sidings near the station, closed the lcrtf<ro*ilng 
and opened a new one at a dutanre of few yairls 
from tbe plaintitTs bungalow This diversion 
of Gi* rood routed much inconvenience to tbs 
p aiciUfl as he had to go a longer distant* if be 
wished to Crows the Railway, and on the 
way U ere was a dip whi'h made it Impossible for 
tbe plaintiff to get at the tew level eriwalng daring 
the monsoon The j Jain tiff, therefore, brought a 
suit against tie Railway Company claiming * 
nunlatory fejunctioo directing the Company 


\ 





{ J505 ) 


DIGEST OF CASES. 


( 35C0 ) 


RAILWAY ACT flX OF 1893) *-ewfi 
■ t 72 —Could 


RAILWAY ACT ((IX OF 1890)-co»W 

— — — S 72 — eontd 


by or on behalf of the person sending or deliver 
mg goods to a Railway Administration, should 
be exactly carried out TThero tho person who 
delivered the goods signed Dot his own name but 
the name of the owner of the goods, there was not 
a sufficient compliance with tho requirements o' 
s 72 Cl (2) JIourwooD, J —Tho person who 
signs tho risk nolo must write his own namo either 
by his own hand or by the hand of an agent who 
must l>e disclosed and hare authority SIaWa 
BAKSFIA UA’SlUrOBE t SECRETARY OY STATE FOB 

ItMA (1915) . . . 20 C. W. F. 685 

■ - — — ' — ■■ ■ Liability c if Rai7imy 

Admmwlrntioa /or In>» of foods delivered for 
carriage. Vie same as that of bailee — Indian Contract 
Act {Act IX of IS72), s 151— Loss of goods delivered 
for carnage by act of Cod — Onus on Railway 
Adminufrafion to prove circumstances exonerating 
lialllity—RegUgcnce to operating infA act of God 
The plaintiff sned tor tho recovery of the value 
of goods mndo over to the Eastern Bengal Rail 
way Administration but not delivered at the 
destination The defendant pleadod in substance 
that tho goods were destroyed whilo in courea 
of transmission by an act of God, namely, a severe 
cyclone Held, that under sub s (/) of a. 72 
of the Indian Railways Act, 1800, the respon 
aibility of a Railway Administration for the 
loss or destruction of goods delivered to tho 
Administration to be earned by Railway is 
subject to the other provisions of the Act, that of 
a bailee on dor the Indian Contract Act That 
the liability of the defendant must bo measured 
solely by the teat formulated in as 151 and 152 of 
the Indian Contract Act That when goods have 
not been delive ed to tho cons gnees at tho place 
of destination tho plaintiff need, oot prove how 
tho loss occurred, the burden lies upon the bailee 
to prove" the existence of circumstances which 
exonerate him from liability for the loss That 
the defendant having discharged this burden 
the plaintiff's claim failed That there is no 
foundation for tho contention that a Railway 
Administration when it accepts goods for trans 
mission is in the position of insurers as common 
carriers Tliftt even if there was negligence on 
the part of the Railway Administration, if the 
act of God was tho proximate causo tho dofondant 
Railway would not be liable Scretdro L»e 
Chowdrvsi i Seceetary of State (1916) 

21 C. W. N. 1125 

— — ■ - - — — Jtist: A ote. Form 

“ Bf framed under — Whether a consignee of goods 
covered by this Eni hole can mate the Railway 
Administration liable for the toss thereof — 11 hether 
ss J51, 152 nr d 151 of the Indian Contract 4ef (IX 
of 1S72) anti apply in such a east — S 76 of the 
Indian Railways Act, whether it govtrns s 72 and 
the contract in the Risk \ otc— Proof of negligence 
onus on whom lies Where goods were consigned 
to a Railway Company for carnage at a reduced 
rate of freight and the senders executed a Risk 
Note in Form 4 B,” and several bags forming 
part of the consignment were missing and coni I 
not be delivered to the consignee t field, that 
in a suit for compensation for the missing bags 

the detendant Railway Company would not W 
liable if the plaintiff- (consignee) failed to prove 
that the loss was due to tho wilful neglect of tho 
Railway Administration or to theft by, or to tho 


wuful neglect of, its servants Held, also that 
such a case would be guided by the terms of the 
spec al contmc'’, embodied n the Risk No'e 
lorn “B,” and not bv ss 151, 152 and 161 of 
the Indian Contract Act or tho other provisions 
of tho Indian Railways Act East Ivduw Rah. 
way Co r Ka\ak Be uri Haldeb (ISIS) 

22 C W. N. 622 

Riel no'e— Consign 

men! of goo’ll — low, deterioration, or damage, 
meaning of — liability of Railway Company — 
Insurers — Bailees— Competency of Company to 
contract for lets liability than as bailees A con 
b gnor sent a bale of gunny bags through tho 
defendant Railway Company The nek note 
provided that tho company should not bo res 
ponsible for any loss, destruction or deterioration 
of or damage to tho consignment from any causo 
whatever, except for tho loss of a complete con 
signmcnt or of one or more complete packages 
forming part of a consignment, dno either to the 
wilful neglect of a Railway administration 
or to theft by or to the wilf il neglect of its servants, 
etc The bale was damaged by tho dropping 
of a package of acid by the negligent act oftbo 
Company’s servant On a claim against tho Com 
pany for damages, tho latter pleaded that they 
wore not liable on the ground, inter alu, that there 
was no loss ’ of tho articlo consigned within tho 
meaning of tho nsk note lletd that the plaintiff 
coul I recover, only if the baio of gonnies was 
lost, that is, entirely dopnved of value The 
distinction betwcon 4 loss ' and 1 destru tion 
deterioration, an] damage ‘ pontei out It 
cannot bo said that there is no loss if the outer 
cover wluch encloses • parcel is delivered, whatever 
may happen to the contents lad Indian Rail- 
way Company y \ ilalanta Roy {1011) l L R 
41 Calc 576 , B B uni C I Railway Compaq 
v Ambalal Seuyillal Ind Ry On 48 and C S 
302 of 101 » Madras High Court, (unreportol), 
dissentod from. Per SEsuaomt AyYar, J — 
The term loss would include cases where tho 
articlo consigned is lost to tho consignor as a ich 
article or has lost its Hentity fl-S such Asfer 
A Co v BUndell ( IS05 ) 1 Q B 123 and llcyrA 
v The Condon and South Western Railway Con 
pa»y ( 1355) 10 Erch 793, referred to Un icr 
tho Indian Law, a Railwoy Company has nnt-tho 
liabilities of an insurer, but only those of a bailee 
and, under s 72 of the Indian P.ailwaj s Ait, can 
enter Into an agreement bunting its rcsponSd ility 
provided it is in a form approved by tho GovAlior 
General in Conned Sheikh 3 f aha mad Ron' tier 
r The British India Steam Aacigatmn Co {TOO!)) 

I L R 32 3lad 35 (F B ) commented bn 
Persons who undertake to do certain things and 
who employ servants to do those things must be 
held responsible for the carelessness or negjiv»nee 
of those servants in tho course of their eniiiov 
ment Joseph Rand e Craig { 1919)1 Cf, /, 
referred to Madras aid Roituesk Maubitta 
Railway Cosimsy * St as a Rao (1920) 

I. L. R. 43 Mad. 817 


nude under t 


r .j be earned by Railway Idmm 

Grant of railway receipt not essential to Ccmp’ete 
deUeery Tho plaintiff* brought certain goods to 
the railway premises and handed a consignment 
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digest of .cases. 


RAILWAY ACT (IX OF 1830)— cWJ 

note to the clerk of the railway company No 
receipt was given as tho goods were not weighed 
and loaded In the meanwhile, a fire broke 
out on tho premises and destroyed the goods 
The plaintiffs haring sued the ra lwsy company 
for the loss of goods, tho lower Court held that 
tho company was not liable for the loss in aboonce 
of a ra lwey receipt, as provided for in,r 2 framed 
under « 47, euVi ». (I) cl (f) of the Indian Rail 
ways Act (IX of 1890) On plaintiffs applica- 
tion under Extraordi usry Jurisdiction Held, 
that the commencement of tho Lability of the 
company for goods delivered to be earned nnder 
s 72 was in no way dependent upon the fact of 
a receipt having been granted but must be deter 
mined on osidenco quite mdepen Icntly of r 2 
under* 47 sub I (I) cl if) of the Indian F a Iwavs 
Act (IX of I8"0) Held, also that inasmuch 
S3 r 2 sought to define and by defining changed 
what would otherwise bo the meaning of • 72 
of the Act the rule was had Per HiAYOs, J 
A ‘dolivery to be earned by railway (within 
the meaning of a 72 of tho Indian Railways Act, 
1890) means something more than a mere deposit 
mg of goods on tho railway premises , it means 
tomo sort of acceptance by the railway , a taking 
as well »s a giving When that taking occurs 
is a matter which depends on tho course of business 
and the facts of each particular case, but it 
Certainly may be completed before a railway 
roceipt is granted.’ Per Sain, J ' The delivery 
contemplated by s 72 is an actual doliverv and 
marks the beginning of the company • reopen 
aibihty That delivery would no doubt Involve 
not mere y the bringing of the goods on the 
railway premise* hut acceptance t hereof bv the 
company lor the purposo of carrying the same by 
railway Sach acceptance may be eipresaed or 
Implied in a variety of ways by tho usual eonrseof 
business, and may bo quite independent of any 
receipt being grunted by the company Of course 
ft will depend upon the circumstances of each case 
and tho usual coarse of basinoss of the Railwsy 
administration as to whether the goods can be 
said to be debvered to be earned by railway under 
*. 72 of the Act ’ liAiicKiHrni Natha e 0 I P 
Railway Comi-aky (1915) 

LLB 39 Bom. 483 

Risk Note H — Where a consignment 

of goods handed over to tho Railway for carnage 
on risk note H were short dilirerod by 0 eomplcto 
packages Held that though the effect of the in 
deneo was not definitely lo establish the suggest- 
ed fact of rohbory from a running train yet tho 
theory of wilful neglect by tho Railway servants 
had been sufficiently excluded B , Ik ft C I 
I’StLWsys v, Dayabim Bechabdas (1921) 

I L. R. 46 Bom. U 


J-572 ) — Deheery of poods to pereo 
oof production or delivery of raiheny receipt— S" bee 
or«»t pedye of rsi7imy receipt — Beit by pledgee — 
holies of claim i chetker vereemry — Damage, caret 
e/ Tbs liability of a Railway Company nnder 
‘he Indian Ra tways A"t >n respect of goods 
convened for carriage is at an end when tho goods 
are delivered to a person rightfully entitled to 

them, even though he is not tho oonaigneo and 

even if the delivery is not made » gainst the rail 


RAILWAY ACT (EX OF 1893) — eo«/cf 

*S 72, 77— could 

way receipt After delivery of the goods to the 
rightful person, the railway receipt ceases to be 
a symbol of goods and ceases to bo negotiable 
Hence an innocent endorsee for value of the 
railway receipt after delivery to such » person has 
no cause of action for damages against the Rad 
way Company A Railway Company is not under 
any duty to the public to insist upon the return 
of the nidway receipt Hell, further that delivery 
of goods by the Railway Company without getting 
in the railway receipt was not tho proximate 
causa of tho loss to the endoraeo Barber v 
Meyer stem i E & Ir App 317, followed Held, 
also that the suit was barred for want ol notico 
nnder s. 77 of Indian Railways Act which applies , 
to claims (or compensation arising not only from 
con delivery or accidental loss or destruction 
or deterioration of goods but also from wilful 
delivery to a person not entitled to thorn The 
Indian Common Carriers Act III of 1865 and the 
Indian Railway* Att are not In pan malm* with 
the English Carrier! Act of 1830 as to when notice 
of loss is necessary Hence decisions under tho 
English Act are not applicable to India M ft B 
M. Rt Co , Ld e Hariooss BakwaUdoss (1918) 

I L. K 41 Mad. 871 

Risk Hole B —A cue of a wrong 

label being attached to^goodaaato tr end getting 


one The action failed on account of want of 
nollco and one 1 no boing hold not liable for 
damage due on another Shankar Biucnisima 
r 8 I Railway (1021) 1. L R 48 Bom. 176 
s. 75— 

See Remaio I L. R 42 Calc. 883 


a 15 conngntd on a " rwl Pole " — Railing Com 
pony not habit for lore Where a person chooses 
to send goods reforred to in a 70 of the Indian 
Railways Act on a ■’ risk note ” Form instead Of 

declaring them and paying the extra percentage 

demsndsMo nnder the terms of tho sootion ho 
cannot hold the Railway Company by which saoh 
goods are sent rasponsiblo for the loss thereof 
Karat* Das r Tm East Ivdiax RaO-wav Com 
tab* (1912) . I L. R. 84 AIL 658 

Article i of tpenal 

cable loet ia travail — fiabihty of Railuay Company 
for the lore thereof The plaintiff who was a 
possenger on the defendant railway booked three 
packages from Itowreh to Khaija Ono of them 
contained • lver and ullr articles of tho description 
mentioned in the second schedule to the Indian 
Voile wsrjw in*, w* vf» thre uArafu -nrtnft Aw ixvdaeroti, 
bnt tho plaintiff did not do so The package was 
lost and the plaintiff brought this suit for damages. 
Held, that s 7S of Act IX of 1890 is ono of general 
applicability to all classes of goods , and Inasmuch 
as the plaintiff ad not declare tho contents of his 
trank that was lost in transit the Railway admin Is 
trati on was freed from *11 liability for tho loss 
thereof both M regards scheduled and non 
scheduled articles contained therein East Itbiam 
Kailwat Co r N K. Roy (1915) 

LLR 37 AIL 483 


DIGEST OF CASES. 
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RAILWAY ACT (ES OF 1S90>— conW. 

— ■ f. ”5 — contd. 

™ ' — Interpretation of sche- 

Ar/e— Lace.” Util, on an Interpretation 
of tho second schcdttlo to the Indian Railway) 
Act, 1890, that tho word "lace" as therein ased 
includes both machine made and hand made 
iaee end la not confined to the Utter. Sant 
Chandra Hose v. Secretary of State for India, 
India. /, H, It. 30 Cole. 1029, dissented from. 
Bodarsras iUiur.u Nasdbau c. East Ivdiax 
Rallwat Coxrivr . I. L. R. 42 AIL 78 

- — “ Value ” and " true 

value " i* *.75 of the I ndian Raifimyr Jet, meaning 
of — “Value" means mlnnjic or market tnlue — 
Value «n tome ease mag mean special talus to the 
owner — Lots means the value of property lad and 
nothing more — Lott does not include remote and 
consequential damage— Lost must he estimated 
by the same measure of d-images is rates under 

s 15 and is casts to which t. 15 not applicable 

Object of s 15 of the Indian Hallways Act — 8 75, 
bar to an action for amount exceeding one hundrel 
rupees for loss and consequences unless a declara- 
tion u ma^le. On the 18th September, 1916, the 
plaintiff delivered to tho defendant Railway 
Company at the Victoria Term inns Station, 
Bombay, a parcel containing twenty four account 
boohs consigned to tho pUintifTs firm at Nagpur. 
After tho arrival of tho parcel at Nagpur It was 
mu-delivorod, on tho 19th September, bjr a mutako 
of the defendant*' parcel clerk to tho Superinten- 
dent of tho Central Jail, Nagpur Tho mistake 
was discovered when the plaintiff's agent camo 
to ask for delivery on tho 21st September In 
qulno vrero made of tho Jail Superintendent and 
it waa ascertained that the booka had been des- 
troyed by biro thinking that they were tho papers 
consigned to him from khandwa foe destruction 
After some correspondence 1-etwoen the parti**, 
the plaintiff sued the defendants stating that the 
account books which eontamod tho record of all 
the decline* and transactions of the plaintiff's 
firm aero lost to him by roason of the negligence 
of the defendants The plaintiff estimated hi* 
loss at 11 l 25.WX*. and claimed that sum of wish 
other sum as might teem just to the Court as 
damages. The defendants la their written state- 
ment repudiated the claim on tho ground that 
the parcel containing the account book* came 
under the head of “ writings,’’ an excepted article 
tinder a. 73 of tho Indian Railway* Art, 1390, 
and that the contents w! ich exceeded In rain* 
one handled rupee* had not been declared an 1 
Insured at tho tune of delivery of the parcel to 
the railway administration aa repaired by the 
aforesaid section. Bv content. the wut wia 
plteel on board fof the trial of the preliminary 
issue “ whether tho it-fendvnts are protected from 
liability to the plaintiff tinder • 73 of the Irvhsn 
Railway* Act, 18 JO." Tho trial Judge decid'd 
that the defendant* were not pro tec tel front 
fiab-hty under the auction Inasmuch as the vaf-ia 
of the account book* which must be taken to 
mean Intrinsic vshiw was admittedly Ires than 
Its. 169 and that the loss which occurred after 
delivery to tho wrong person was sot a lots with'n 
the meantsg of lt« arotion. //rid, ter erne* lha 
dedrioo of tha trial Judge, by 8<»rr. C, J. — 
(t) that a. 13 el tha Indian Railway* Art. 1S90. 
was frit-edat tv apuTV l<J artibis of spnclal rata* 
declare] by the b«*ii!*tii» in the 5n-ond ScWtls 
or which soar b* adVl to Ihs Khedufa by Neti- 


RAILWAY ACT (XX OF 1890>-«o*W. 

- " - f. 75 — contd. 

fication of the Governor General in Council in tho 
Gazette of India, and that «noh article* roust be 
free from any pretium affect ionii on the part of 
the owner, that Is to say, articles which could 
be valued by any sufficiently trained expert quite 
apart from the feelings of the owner; Q>) that 
tho damages recoverable against tho Railway 
Company waa the value of tha property lost anil 
nothing more ; (tu) that although s. 75 did not 
directly protect the Radway Company atnee the 
goods were not of tho valno of a hundred rupee*, 
it would be entirely Inconsistent with the Act to 
hold that if tho goods had been of a valno exceed* 
ing a hundred rupee* the true value would be the 
limit of tho defendants’ liability, yet. since tho 
goods wero of a value less than a hundred rupees 
tho plaintiff might sue for any remote ant conse. 
'quential damage which ho might allego to have 
suffered from the loss ; (iv) that tho loss for which 
the Railway Company were liable mmt be esti- 
mated by the ling measure of damages both in 
case* under ■ 75 and in eases lo which « 73 was 
not applicable, and that the most which tho 
plaintiff could claim iuceowf illy, hiving regard 
to tho evidence was R*. 70 the vat io of tho articles, 
a vim for which ho had not sued anl could not 
me in the High Court under cl. 12 of the Lotter* 
Tatent Hell, by Miclbod. J — </) that the 
protection afforded by *. 75 of tha Indian Rail- 
way* Aot, 1890, fatted as long os the Railway 
Company were liable a* carrier* »nd their liability 
would continue after tha good* had arrived at 
their destination for rich reasonable time a* 
would be required for the consign »o to come to 
take delivery, (f) that the mere fact that tha 
plaintiff was claiming more than Rs 100 for tho 
toss of an undeclared eieeptei article barrel Mm 
under *. 75 of the Act from asserting that It* 
value waa under 11*. 100. anl the question what 
wa* the value of the goods del not arise j (I) that 
tha object of ■ 75 of the Indian Railway* Act 
waa to protect a Railway Company front liability 
for the lows, detraction or deterioration of parrels 
entrusted to them for carriage containing artLtwt 
of spneial valiie eteredmg R*. ICO unices they 
hare notice o' th« o on ten is. so that (s) they could 
demand a percentage on tho value declare! bv 
may of compensation for Increavsl rnk and fi) 
thev cool I tike estrs precaution* for tho safe 
carnage of meh parcels; tho whole obf*ct of the 
section wonll be d'featet U the consignor could 
claim consequential damage* for the Ire* of On 
excepted article* without Insuring it, m the groan-1 
that it* market value was under Rfc 160; (/) 
that “value * In a 73 of tho Act di-1 net 
neccmanly mean " market value “ | bl *o*n« fawn 
article* might hare a epv lal valie to the owner 
bevond tho market value and tf lh* owner auh-l 
to recover this value, h« must declare ant fowire 
tho good*, tho Iiabll ty of the Company In the 
irrent of th* |oe» being limited to the trie values 
by e 73 (?) of the Art. U3Un v. /let*-* fg 
Q. U. l> 111. Hi. Gntfh V. T*s lo-Lun 
wed horth-wsders £’-Vny Company. J tV, 

A K. 7*7. H'ler V- Hems. 3 thnj St 7, Sit, 
rrlwRit to Itsor* r. Ion-Ion s«i And lf»So« 
Fsifassy Company. 19 tr. fit. dlrtcgukhod. 

G. L f\ Rsitwir C», r Rivnujutt Jetts*- 

wars {1913} . . L L L 13 Boa. 238 

■ . . — XX- 75 uil3 — 3<il/v«mwuiM 

for bn cf lirejl treiwf ynii-,<krl iiiory— 
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iwfst or own 


PAUWAT ACT (IX OP 1820)— 


1/ *»»• red go ,wli Held Out wh re good* are 
fcoc Led for mn reywnee over mo» than one rail 
way ayatem 111* owner ran w lr rUln cln|«iH 
Ho for Inst a a Inst « ra Iwar company other 
than the co np-any with which thar were V noi*! 
■fituahown that tha leeuiorri reef on thn a atem 
of tl e company * oJ IHU tin II at if c> ol*. 
tie nsoranre of which la olfgatorjr are pi k*I 
unlnaured » th etl <r goer a t « i murine* of 
which ia not old atory no compet nation L* 
olulnall tor the loca ol ciilcr rUw of g-»»l« 
r owT l t A } Jodb art Vhlap tewr-iey 
1 t R tl Horn t" followed. («r»t Iw i*v 
I'll viiu Jl.tn.ir.ay H »» 'ftvonn f|9!l> 
L L. R 31 All 422 

*. *7— 

a # a "i 1 la R 41 Wit B"1 

m t o* »' 'i l i; 44 calc, 18 

ouipway- 'of*** /.im til •>'«». /. palfufwa Her |/A 
of 1901) *TeA / irf if— t*a rerofwnitrt Cetlala 
rooJa were ilea patched <*i tl e 6th of Marrh 
1W lrem 1'omeay to l aakpar Tun e '•■Aa wero 

Indian IrnnaiK Railway f mpanv The eon 
a gore nude a eU m acamat the 1-uat In tun La l 
way Company a< tha null of wf I b he waa 
offered a certain wim ai coiupenaallon by the 
aiaatant Iran a manager ot that company who 
stated th«t ho (I I to w th tho aulho Itv of tha 
depute traffic tnwuagov ot th" tleeal India I «. « 
*> U Its Iwar Coropanv Tlere waa, howvrcr 
no proof tl at anr rich a thonty had Lem s ren 
ai 1 tha offer waa refined On the 0th tucuit 
100*1 th* con* -nee Iru ghl a au t sga n»t tho 
Great In nan i rmnanl* Ualaae Company of 
damages for U« lo*s ol h a yon.|« Lot d J rot 
giro tho noli e irq lre.1 lijr a *7 of th* { n I an 
itallwava Art Iw ll» claimed that emiln 
eon toot printed on the lack of tha railway 
rare pt re' ovnl him o| the nnctwi tv of * v nr 
not a under a. “7 IhU that thia waa not an 
nor dwl tho acucm of the. ata slant tea If nan»"*r 

of tha 1 net Indian I a Iway (ompanv an. a nt 

to a waiver of notice. The ai t waa alto horrid 
by J ndtatxm an lor Art 31 of the f nt Schedi 1* 
to the In tan Ur tatwn Act 1904 Caaar 

Ixnian ITmtuU. 1 iiiwtt Covteiwv « Cavrat 

IUi (19111 I UR 33 All 544 


E ATL WAT ACT I IX OP MW>-*mU 
_ f n~roM 

pony wero hla and th* trying Court found that 
1 1 n faci d snatched ly th* plaintiff Wert I rat 
irdlnm; IhU H at in ») o rlreun ilan lilo 
tlalntll wav l/»in I to ary* noth'" uni f a “7 
e.f lit Ini ace IU l«»y* Act Mf/vn Ha \y n ot 
11* M nit t eonpanr A tint cw |!tm Iw tl » 
Good* *f proton I nt which Her* wa« r > evl 
dwir» tl ahow ever rearhnl tl a kgefll wa' not 

a ifli lent II o*f« v JW r dip J 'pari fj t II 
' if 1 tllng <1* *>1 *nl doaltr.1 Joint It r» 
r TA< Vigil ',og t nr Hi f*-*y t'ompoer IS 
C tr h Jo< fed Uf «» So Iw*y <o T f oh* 
t lo.Uo Ul 17 l » ' f/.f epprowd TTo 

neojier cannet k U nl ly any adml»*I A i <r 
Malrpirt t hy the Oool* *tjne« trndent auch «« 
• pmjl cl m * prom m mi lo Lefor* U* au t ti> 
pay a liquidat'd aim to th* plaintiff for Ih* tain" 
of tl » mlolng hi|< I air 14 hner* • 1 I* 

I i*t luetaw I atVWiT Co <lJtl» 

19 C, W Jf 82 

-- ■ ■ - ... — ■ — \o< r In Af«ne f 

tyil l ul to 1 ij-l r* Iwa7 A« **7" »* */ 

'of I to Tt«* Jtoioj t •" n'c- 


.. .. .. ... lud ra J-nj*! l-alaarl* tf* 
VVaiugT -will** vvjs I'dviJ* 


\<t an I tl* notice r iu rd 1) a, Tl trt» 

I nnl tie Ayent J a rv 0 f notice in the 
Tca"i. Sfanagrr U no 
huaaa r HecarraEf 


•u(hc l I atJt Lr»*t» 
t *(147* (101 } 

21 C W H "SI 

it 77 *nl 140— 

A » IP'i ' r Oootiu 

I U R 44 Calf 1« 
20 C. W Jf "90 

— - • — OeoJi d l end a 

die. yd to %J I M-'tol <* if f hi *1 1 rnce on 

Trof dfnoojrf J tifficuii—Hi l J » itmng e— 
Jf* * ocaoi I If M rring * o I ee of rla in 
revpevt f gonj* d I rowtwl by a lta Iway Comp* V 
n a l*rnagd nmllliua on tba fjpvl* onal TraPo 
Mane c r of th’ < cmi any m in tho afr oc f 
authority * v n Ly th* \pent of the Lcoojaer 

10 the Ol v iw al T raflre Manager not a auffic nc 
oocnf.I anc« with lb* qoovtdona of a ltd id tlw 

1 a |wa\a Act 'udo I Inif Anln V herd 

11 ll •’i I J' IU followed It node r III r 

Al lUpa IS L H ' SI *«i Ulnctl *r d d » 
li; <!»L |»«r Ikdia* lltlcwir loirnr 
e M*nno Lui. 0013) 17 C, V7 K 1134 


(pmnfrwdcnt if a ^Tc 


f l ft get’h I 


of rt. . 

— Imf’tn 






fmf’hr r U 

-[linage Held that 
ol good* de*| atchnl 
- ' --«la La per n 


by ra 1 y *cn In tl . , 1 ... _ 

tendent did not coir ply with the rc«t 0 IretnenU of 
u *7 and III) of th* Railways Aft Qitrrt 
Whether * fa I it* to otsrrre tha provialena riea 
enbed in tha I* aT ways Act with rcvranl to aalea 
of articles of wh eh no dot eery ha* fern taken 
n«k* tha aalo « act of eoiweecnon by the 


I 1)4* 


Tub Itsvo 


1ICWS 356 


1* plaint If who wer 
f murlard seed den 

tho defendant com 


Super amadcal ! ] * « e na A} *»—*«» 1 / r .... 

pel’ll nn fur foal ef grid’ Coee Jltd — -I with ji 
—Lnlaton l«f (ft e/ fSflf) tteK / At* *n 

In tl a aba nc* of evijrnea to jrova tlattl* 
Clalroa h prrintradml waa autbirtaccf by tie 
Agent to reoc'wa not era on L a behalf j f Id 
tl at a not n of cla m ■ creed on tho f oner waa 
not •erred In eompl anee with tho proi < as 
Of a 110 of th* Ro Iwaya let Tl* low req tea 
that tho not co elot.il U o fh* Agent «tnj 
whetbrr 4 particular ohrer la author 1 d by the 
Agent to reeeii* and notice m hi lehalf * a 
a qo'atl m of (act tl at moat be deeld d on rv 
d nec Hoods v ilther Al JZ C U 1 *f 
dist ago shed. Jowh Vat r J\S< Vewjai \agrnr 
Pa Imp Co IS C ir h 3SS The tat I Iw, inn 
Ha lung Co. f Vadto lot, 17 C ll ' U3t, 
and Audi* A«a*« ' TKt boat fad on Pa laws 

Co W P If V fi" ref rred to. Wb ro lie 
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DIGEST OF CASES. 
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RAILWAY ACT (IX OF 1890}— ccaW 
■ S3. 77 and 140 — canid 

c on»ignor sued a Railway Company for compensa 
fion for lots of goods alleging the same to have 
been due to the wilful negligence of or theft by 
»t» servants field, (semMs), that the suit was 
governed by Art 30 of the i»t Schedule to the 
Limitation Act East Ixdiajt Rr Co r Ram 
Autab (1915) , . . 20 C. W. H. 696 

• 8. 80— 


Set a 75 I. L. R. S4 All 422 


s. 80 and Chapter VH — Meaning of 

tht word "loss” explained includes lass by mis 
delivery — Indian Con (roe 1 Ael, IX of 1372, see. 
lions 131, 152 and 151 — Clam for compensation 
for loss of through booled tra/pc — Which Railway 
responsible If eld, by the hull Bench (Abdul 
Raoof,J„ rssenting) that the word “loss’ in Chap- 
ter VII of tho Indian Railways Act, includes loss 
to the owner of goods made over to a railway ad 
ministration which have been misdelivered and 
SO have been lost to the person entitled. thereto 
and section SO tow'am the railway administration 
cm whoso line the loss occurred, equally liable 
with the railway administration to which the 
goods aero dohiored by the consignors Tie 
Madras and Southern Mahrolla Ihnhsoif Com 
pany v. tlandass (/. L R 41 Mad 871) 
Tht Madras «*<t Southern IfohrafM Eailir-iy 
Company v. ilnttoi Subbo Ruo (/ L R. 43 
Mad 017), and Tht Great Indian 1‘ennsufa Rati 
wj Company r Romeha'dra Jcgannalh (7 
h. It. 41 Bom 3SG, 407). followed Change 
Mai v. Bengal A XV. Radios y Company (<J 
P- R, ZS&7), nvemded Milieu v. Branch and 
Company (L. R 10 Q R D 114). dis 
tinguished. Hitt, Sawyers asd Compact p 
Secretiby or Stats > 


I. L. E. 2 Lah. 133 


• > 101 — 

See < t'lESiL Clacseb Act, 1897 Vo. 2 
supra 1 Pa'. L. 3. 373 

Gmiral Ft 39 (e) 

ICO — Preach of the rules — Fndangenng the safety 
of persons — Dtetegard of the nice by the station 
master — loehog tht lint fer which lint eleetr it 
(pit* — Driver of the oppcocrfirp tram iurrjrmfiTj 
danger signals and meshing into lhe.drrailtd ua-raon 
on the line— liability of the sta ion master The 
accused a station master, reeen tit an up goods 
trail! on the third line in his station yard He 
then ordered the dnverof thr goods train to drtaeh 
his engine and shunt 9 waggons which was stand 
ing on the loop lino to a dead end siding in order 
to raako room for the down mail. At that time 
the neat s’ation on tho other side asked tho 
accused for line elrar in onW to paw an up 
passenger train, which the accused g»» o at once 
The 9 waggons were shunted from the lot p to tho 
man Inc, and whi’e they were le-ng taken from 
tbo mam line to the dead end siding, one of tbo 
waggons g it derailed at the point* w here the aid ng 
Joined the mam line At this time the distant 
anl home danger signals were up aga nst the 
Up passengrr train bull tho dfirrr or that 

tram disregard'd both signals, and dashed Into 
the derailed waggon ranting some injury to two 
of th" passengers and the guard. The station 
master waa tried under a. 101 of the Indian Rad 
way. Act (IX Of 1 8 Vi) far breach of rr » (r) 
and 100 of the General Rule*. The trying Ifagia 


RAILWAY ACT (EX OF 1890)— eontd. 
— 8 101 — con Id 


trate acquitted the accused on the ground tha* 
it was the act of the driver of the up passenger 
that was immediately responsible for the collision. 
The Government having appealed Held, setting 
aside tbo order of acquittal — that the disregard 
by the accusc-d of r 1 00 enhanced tho danger to 
passengers , and it was the risk thus entailed 
which rendered tho rule breaker liable to punish- 
ment Held, also, that as regards the punish 
ment, the gravity of the oUenee should be estim at<d 
not by tho actual ultimate consequence but by 
the risk involved for tho rule breaker might to 
punished even though no accident occurred 
Esiperob f Ramchavdra Hari (1013) 

I. L. R. 37 Bom. 685 

is. 108, 12L 128, 131, 132— 

See Tort . L L. E. 43 Bom. 103 

. . ■ . S. 109 — Power of Railway admins 

tration to reverie necotnnudat on — Legality of re 
serva! on in fesvo ir of a particular class of passengers. 

J J e Id on a eon \ ruction ot a 1W ol the Indian 
Railways Act, lS'lO, that tho section was w dc 
enough to. sulhome a rai’way administration to 
re«<*rvo accommodation for any particular class 
of passenger bv the nanto of the clasJ A pi r«on 
entering a camaze so reserved might bo required 
to leave it, and i( ho refused, might bo prosecuted 
under tho provii ons of the section bs 42 and 
43 of the Act have no opplicaMon to the caso of 
the reservation of a particular passenger csrrtaze 
for tho use of any particular claas of tho travelling 
public Ejipeuok r Brudisi I so 

I. L. R, 42 AIL 227 

8.113— 


See Railwas I’AvsrvorR 

LLH 41 Calc 279 


— — ■ - — Coenrtiea without 

enquiry ae to tint, lily of accused to nay truss charge 
and fare in tp Is of accused pleading that he had 
not tr a relied by the tram as alleg'd. The 1 > (I 
turner was prosecuted for an Citfrne- under « II I 
of the Railways Act and lie plea W In defence 
that he had not travelled by tte tram as allege I 
The Magistrate without any enquiry di»posed 
of the case Lv issuing distress warrsnt for tie 
amount of penalty fnipesrd • Held (•» tetl.rg 
aside the order) — That the Magistrate shoi ’ 1 
pass order* in accordance with law after lakirg 
evidence on the question whether the accused 
wsj liable to jay and bow much was paysll 
%rjfrrus MiXsyw,, Tovswnm i Vi>n,v S wim. 

24 C. W. N. 195 


8. 1 29- 

See A CMATCE 


L. R 43 Cale. 1042 


- In a l’adwav shrel 

reserved for tbo ddirerV of fidi the Railway 
authorities prohibited the retail sale of f*h. 
The Pi I it loners were convicted under el ({) of 
a 120 of th* Act lor basing «>! I to qwaliltsa not 
allowed Held, that in new of th« fact that 

tho retail «al« of fish maja the iW offensive In 
many ways ll * Act MiafUliusl of was a nuisance 
within th* aretion. DroKttiu e Kt*o Empebo* 
23 a W. K. 603 
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RAILWAY ACT (K OP I 

i. 121— 


0 )-eoncU 


I. L. B. 43 Kt4. 843 
St* Toot . 4. L. R. 43 Bod- 188 

*.122- 

gce RaH-WaY Fa*S«v<lIR. 

I. L. R. 44 C*le. £79 

■ Unlatrfvl »r°' 

RiiltMy and rr/«*nf to I ™ — F ne nr* of ogtnce 
Unlawful entry constitutes the had* of the otfcnce 
under both clause* of ■ 122 of the Railway* 
Act If tbo entry w»i lawful. refusal to Irsve 
ow bmng desired to do w> would not nuke the 
original entry qnlsvrfnl. nor would It make a 
person polity under eb (2) which 1* bat mi agf* 
vabxl form of the offence under el (/) Ktvro 
KaSTA CltAKMIiOBTl * KlSO rwriKO* (1017) 

22 C. W. 5. 875 

*.125— 


Sti Dixon. T*w*xcr Aot. 


- Cattle left IK flora* of 

a ra lira y ft«r— Inability 


heyrro aflourd to dray on a ra lira y 
of owner The owner of c»ttlo which hare been 
allowed to alray upon a railway In oonsequenen 
of the negligence of the person actually in eharge 
of them on the owner a behalf la hot liable to 
punishment tinder a. 113 (1) ol the Railway* 
Act. 1800 Qoten Emprtu r And,, I L It IS 
Had. ttf, followed. IstrTHO* » Gc» PbaSAH 
Gnt (1011) . . I, L. B 34 AIL 91 

u. 129 (a\ ISO — Minor offtnSer 

—.Vagirirair—Jrrird.rhaix la try A minor commit- 
ting an offence punishable under a 130, read with 
• 126 (n) of tho Indian Railway* Act. 1600 ran 
be tried by a Magiatrate, he 1* not delusively 
triablo by a Court of Session. Enrxson v 
Dnosirra Dtonta U919) 

I. L. R. 4S Bom. 833 


- 1. 123— 


Sr* To.r . L L. K 43 Bom- 103 


St* Toot 

*.182— 

Se* Tort 

*.140- 


, X. L. R. 43 Bom. 103 


L L. R. 43 Bom 103 


it lit 

it registered i _____ 

Office* Act waa not service In any of the mode* 
provided by > 110 of tbo Railway* Act. AW or 
bhand r Wood, 1 L B 3S Colt, f Jl i a c. It C 
ft A 450. relied on Manna k Co » Fani* 
Ciuwd Bantr (1910) . 14 0. W. H. 838 


— ct Bird rrnt— If my grsnt perma- 

nent Lem— 

Stt B toast. Tmxtr A or 1857. f 11 
23 C. W. N. 9 

• ct fixed r»te»— 

St* Bk«oal Tiwaafr Acr. 1435. 

1 Pat. JL J. 67 

■ pnrehm ol (atareitt ol— 

Sr* Lasdlobp *wo TaaawT 

L L. R 43 Cilc. 164 

■ “ Kcjnml not’— of- 

fice upuwy ryot, gram of It a** for oi ■train year* 
by Tranaftrte fro** ryot if «uy qiuUon. ,Uva y *d*ty 
—Bengal Twenty Act ( 1 III of ISSS), *e 19. 55— 
tinder ryot. right if heritable A leasor describing 
himself a* i fryini rjot does not nrecsiarily 
Imply that be waa a ryot at a filed rent 11 here 
it wa* fount that tho lessor ilid not therebv or 
otherwise represent hlmerlf tl a ryot at a fired 
rent and tha leasee wa* not Induced to take tho 
lease by each representation | and that in fact 
ha wa* an oceupanoy ryot /hid, that the leaae 
which waa for a term of more than nine rcari 
wa* Invalid and neither the leaaor nor a purchaser 
from him wa* a Lopped from challenging Its vali- 
dity. Cho»Jl Char a a .to Mr Soma II U. 22 
C W -V 119 <W7). followed Tho heir of an 
under ryot hai no horltatle right to continue 
a* each Ana ifandal r Itnmralaa Stondal, 
l l s SI CaL 737,*.* SC V y 479 (T 11) 
11904), referred to NaOlmAH Ciuvpra fin. v. 
KniXATrr On a Knar a art . 24 C. W. N. 93 

RAI? ATI HOLDING— 

■ - Itrgnterrd leaf * — ■ 

Oral turrtnder— Bengal Tenancy Art {l III of ISSS), 

* S9 (|)— Evidence Act (/ of Hit) a 92, jiroeita 
4 Even where the original lease ia a registered 
own a ralyat can orally surrender hit bolding node* 
a. 86 of tne Bengal Tonanoy Act if It was not for 
a fixed period and If possession la Riven up Khanhar 
Abdur Itahma* v dfi Hal U. I L It is Colo tSS. 
and BrafO**l\ Sarno* v Jlahtiwar Ookane. 25 
C L. J ISO, referred to Saral Chandra fUnha 
r Arityu Oopal Bumm IS C L. J tSI, dlsftn 
gnlshed. Toaax 31 atu » IxcnA Sain (1019) 

L L. R. 47 Calc. 129 

RAJ1NAHA AND EABULlIAT. 

Se* IkiKBAT Laxd Revxwoz Cook ( Bos* 

V or 1870), 

I. L. R. 41 Bom. 170 


e of , 




trlom to be serwi Under *. 1 19, Indian Railway* 
A^t (IX of 1890), notice of suit agsmst a Rail 
way Company can only bo served upon the Agen t 
unless it can be shown by ovidence that soma 
other officer of tho Company had authority to 
receive the notice Sks na ceucLLav ChMti r 
Travcio Makaoxs, Noah’s GpAnAsrrcar. Stair 
ItAttWAT (1913) . . L U R. 55 Mnd. 65 

— scii- m— 

Set Shawm L L R. 39 Calc. 1029 


— StyielralKm~-Btilttlra 

hon Act ( XVI of ItOS), » 90— Bombay Land 
Revenue Code {Bombay Act V of 1S79), *» 71, IS 
Ra)inamas and kabubyat*. governed by the 
Bombay Land Revenue Code (Bombay Act V 
of 1879), are not eompolaonly rrgutrablc. They 
cannot in themselves be documents of transfer , 
but they a n fairly conclusive erfdenco that a 
transfer h»s in fact been made. Narso RamaJI 
v Naoata (1918) . U. B. 42 Bom. 859 
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RAJPUT FAMILY. 

See Ili'imr Law,— Succession 

I. t. R. 43. Calc. 897 

RAPE. 

See Fetal Cope Act (XLV or 18G0), 
' 88 82 and 83 I. L. R. 37 AIL 167 

RASH OR NEGLIOENT ACT. 

See Penal Co or Act (XL! or 1880) 
8- 330 . L L. R. 42 Bom. 390 

RATE CIRCULAR. 

" * 1 famed by shipowners— 

See Contract I, L. R, 41 Calc 870 


RATEABLE DISTRIBUTION. 

See Civic, Procedure Code, 1882 — . 

8® 276, 295 I. L. R. 37 Bom. 138 
88 285, 295 14 C. W. N. 396 

See Civil Procedure Code, loos- 
es 2. 47 .6 Pat. L. 7. 415 

as 47, 73, 0 XXT * 83 

X. L. R 38 Bom. 158 
88. 47, 73, 101 1. L. R. 39 Mad. 570 
s 61 I L. R. 43 AU. 399 

See Execution or Decree. 

I. L. R. 47 Calc 515 
I. L. R. 44 Calc. 1072 
See Limitation Act (IX or 180S) Sen I, 
Arts. C2, 120 I. L. R. 39 Mad 82 
Set Receiver . 15 C. W. N. 02> 


order for— 

See Civil Procedure Code (Act V or 
1903), bs 47, 73 10*. 

I, L. R. 39 Mad. 570 

Application for, not 

considered to be application for execution — Attach- 
ment before judgment if nof application for txecu 
lion — Decree holder — No right to rateable distn 
button unices he has applied for execution- Only 
a decree holder who has applied for execution 
can claim a nglit to rateable distribution Such 
a right is cot conferred upon a plaintiff who has 
merely obtained an attachment before judgment 
and La* not applied for execution under a 230 
Civil Procedure Code Amato \tcrayya v 
Annamtda Chetty Pichayya, 1 L. R 31 3! ad 
SJIZ. ov.Kom VwL. An. MJariimrad. V^nxn t/ubgi 
ment is in no sense an application for execution. 
A mere application for rateable distribution which 
docs not comply the requirements of s 235 in 
form or substance cannot bo considered to be 
an application for execution within the scope 
Of a. 293, Civil Procedure Code Scwdul Soy 
v Sree Canto 3 fatty, I L B S3 Calc. 63S, dis 
tinguished. Patton ji Shapvrp Jlutry v Bdtcard 
Vaughan Jordan, 1 L Jl 12 Pom 400, followed 
AbunaChellau Cbettiab v Haji Sbeek JJeera 
Rowthar (1910) . . L L. R. 84 M*d 25 


■ ■ Deposit by Judgment 

debtor—- Civil Procedure Code ( Act I of ISOS), 
O XXI, r SO, and « 73— Alteration ,n s 73, effect 
of When money is paid into Court under O 
XXI t 89 of the Civil Procedure Code, 1908, 
there can bo no rateable distribution under ■ 73 
of the Code. The scope of s 73 of the new Code 


RATEABLE DISTREBUTION-conW 
ofCivil Procedure (Act V of 1008) is far wider than 
that of s. 295 of the old Code (Act XIV of 1882), 
yet the effect of tho enactment in s 3104 of the 
old Code, which is reproduced in O XXI, r 89, 
of tho new Code, remains unaltered IIabai Saha 
r Faizlur Rahman (1013) 

I. L. R 40 Calc. 619 


— 11 Praehce and Pro 

cedure — Decree — Cicil Procedure Code {Act l of 
ISOS), ee 47. 73—Cnnl Procedure Code ( Act t / 
of 1SS2 ) s 203 — Appeal An order refusing rate- 
able dxtnbution made under s 73 of tho Code of 
Civil Procedure (Act V of 1903), between two rival 
decree-holders which docs not affect or interest 
tho judgment debtor, is an order In execution 
proceedings but is not a decree as all the condi- 
tions enumerated in k. 47 of that Code aro not 
present, and consequently is not appealable. 
Jagadith Chandra Shaha v Knpanath Shaha. 
I L Jl 36 Calc 130, followed. Sorabjit Conv.irji 
v Asia Jlaghunath, 1 L R 36 Bom ISC, distm 
guislicd It is essential for the application of 
a 77 of tho Code of Civil Procedure that the deerco 
should have been passed against tho samo judg 
ment debtor Balmer Laweie & Co t Jodc- 
RATn Banebjke (1014) L L. R. 42 Calc 1 


— Right of or. 


— - — Riml decree holdtrs 

e to impeach another' » decree only in 
n titcuhon—Civil Procedure Code < del 
V of 1903), e 73, applicability oJ-O XXI, r 52 
enquiry under Where several decree holders 
against the same judgment-debtor apply foe 
satisfaction of their decrees out of the same fund, 
any ono of them is entitled to show that his rival’s 
decree is a fraudulent or sham one but it is not 
open for him to do so in execution proceed nps. 
Sudmdra r Sudan, I L R 9 Had, 80, followed 
S 73, Civil Procedure Code, is applicablo only 
if an application for execution of tho decree in the 
prescribed form had already been made before 
the receipt of the assets and tho fund out of which 
rateable distribution is ashed for is one rcahecd 
in execution. Wheyo holders of decree of several 
oourts apply for satisfaction of their decrees, 
out of a fund in tho custody of a court, the proper 
order governing their respective titles or priorities 
is O XXI r 62, Civil Procedure Code; and they 
are entitled to share it rateably as in the ease of 
administration ot the estate of a deceased person 
or of an insolvent as attachment does not under 
the present law give any priority to the first 
attaching creditor, but only prevent alienation. 
K<infci il Qbnndrx Lara v ttaaucfc Lai Mutter-, lit 
IS Calc. 202, 209, followed The shares due to 
holders of decrees of other courts than tho one 
which has the custody of the fund are to be d s 
tnbuted only according to the orders of those 
courts Katum Sahiba r IIajxx MaKomrd 
Badsha Baiub (1913) I. L. R. 33 Mad. 221 

-- - _■ - — Civ I Procedure Code 

(Act V of 190S), s 73, 0 XXT, r 6S— Policy 
underlying tie section — Receipt of purchase money 
by agent, effect ef The policy, which underlies 
a. 73 of the Code of Civil Procedure, obviously 
is to fix the point of time when the entire body of 
persons entitled to claim rateable distribution 
should be finally ascertained , that point of time 
is tho moment when the entire purchase money 
has been paid by the purchasers It is immaterial 
from this point of new whether the purchase 
money has been actually paid into tho Treasury 
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RATEABLE DISTRIBUTION-roofM- 
oe into tie Binds of a person employed By the 
Co ret to hold tho sale When a sale has bom 
held by a Court in exec rtion, under 0 XXI r 60, 
receipt of purchnso-iooury by tho agent is, for 
tho jjrposes of a 73, equivalent to receipt of 
a Kse s by tho Coirt Golan Ilotsem v Fatima 
Ley « BO TP A 39 1 Maharaja a f B rdioan 
v' tpirio Krishna Boy It C L J 50 d stm 
gj shed Huddersfield Banting Com pan j Ltd 

V Henry Lmter & Son Ltd, (1SDS) 2 Ch S73. 
I 1 ent mirth V Built n 9 B C 5 10 (rontUt r 
U.Ps 1C 'JAR 333 Gray v JIasy, ®9 J tot 
2/9 /'TTftl to OitSTAtTK 1 Woovrs ( n*tpn\ 
Bcia'H.wee (19I«) I LB 14 Calc 789 

Cunl Bnctd ure Catt 

(Act f of 1903), tt 63,73, apjiuaiwn u.der— 
Sal' ly Mnnsif— Application to Subordinate Judge 
for attachment of tide proceeds and n (cable rfi, 
tribal, m> Winn m constqnraxe of |oocmiings 
taken by a crcjitor, the hlunsif sold the judgment 
debtor a properties and where another creditor 
apnl «1 to the Subordinate Judge after the said 
sale, to attach tho salo-pr cecda depoai’rd In th 
Munslt a Court and to d stnbule the awno rB to 
ably and the latter refused the application 
It Id, that in tho events which hod happened 
neither a 63, nor t 73 of tho Civil Procedure Codo 
applied Ilrlt also that tho Subordinate Judge 
coul i not direct tho Mansi! to transmit the pro* 
coeds to his Court, but shout l move the District 
Judge to hsvs tho proceeds transferred. If this 
procedure were adopted, full effect would be 
given to tbs intention el the Legislature The 
Subordinate Jnrtgo would in essence adopt /the 
sale held by the Manaif and tho aslo-proceeda 
would then be ratcably distributed in accordance 
with tho provisions of the Codo Byl-ant \atk 
Safa y Bajenjro baram Bat, l L B IS Cate. 
333, Bate l Aareqji J lorarjt v Ilarulas 1 ant ram, 
I L, It 1) Bom 15), referred to Nluu’cta 
Rat v Gosto Behabi Cnanriur* (1917) 

LL M9 Calc. M 

RATEABLE VALUE. 

See Asitssuiwr L L. R. 42 Bom. 692 


BATES AND TAXES-co»M 
defence, the onus of proving which la on tho 
defendant A Korney Qeiicral r BtphospKaleS 
Guano Co, If Ch. D 3"7, R tiles y Spooner, 
(1911) 2 K fl 313, followed Wlicro property 
with re eh a rharre ia foreclosed, by the mort- 
gagee, constructive not its cannot bo imputed to 
bun to Ibo s»H>e extent at to a j urchaacr at a pri 
yatesnlo, Jtndha fifadhab i halpataru, II C L J. 
209, Brahma v RhcU Bos, 19 0 L J 35", referred 
to Still be slould ascertain tie true state of 
affairs before bn becomes full owner thereof 
Although a purchaser without not lee from aperaon 
who 1 nd not he I, is nrotectrd (ode Harrison v. 
Fora, (1695) Finch's Brett Ch SI) here, purchasers 
/root such a jriartgsgeo cannot claim tls protest 
tlcm as, be'ore they si quire title, they might by 
enquiry from tho municipal authorities ascertain 
tbo prodse jeriod for nlich the rates were In 
arrears AcnoY Koran Baerrjrr i Coefous 
tiok or CstcrTT* (1814) I L. B- 42 Calc 625 


RATIFICATION 

See Cr'VTiucT Act 1872, ss. 180, 200 
Su M> Dii»s JuBioano-r Cess Act (VII 
or 180 j), e. 1 I L. R. 33 Mad 997 


of order— 

Set Conroe. 

/ 1 LB 39 Calc. 161 

RATING OF PROPERTY. 

See AfEN SsTTLSSirvr P.raixiTio* (VII 
or 1900) s 13 

I. L. R 40 Bom. 449 

RAYATI LEASE. 

See Ls’tntOED asp Tk-awt 

I LB 39 Calc. 423 


REASONABLE NOTICE 

See ScuooC-M A8TEB. 

L L R, 44 Calc. 817 


RATES AND TAXES 

- — — — — — — 1 — Arrears of— Coasoli 

date l rale — Charge — Calcutta Municipal Act (Bcng 
III Of JS99), ss 223 2"S— Arrear of onsolulalk 
rates, whether a first charge on the land and fiuilhng 
i» Steptcl of irhwb it hat or cm id due — Chares 
out mortgage dtshnelmn bet eeen — Transfer of pro 
perlg Act (IV of 1SS2) .. ss, 53, 100— Bengal 
Tenancy Act (V III of ISS5), • 171— Construe?,* 
notice — Bonh fide purchaser for retur imthoul 
notice. 8 223 of the Calcutta Municipal Act js 
not controlled by a 223 thereof, and makes the 
consolidated rate, as it accrues due from (J m e 
to time a first chargo on the premises (subject 
only to arrears of Und revenue) A mortgage 
doos, whereas a charge does not involve a transfer 
of an interest in specific immoveablo property 
harajatm y Tenkataramn, a, I L ft 25 Mad 
220, Tanned y Magna Bay Co, S3 Q B D 239 , 
BurlinooA y uall, 12 Q IS B 317, referred to 
Such a charge cannot be enforred against the 
property in the hands ot a toad fde i>ureha» cr 
ior Talus -without notice Kishen Lai V C „ ' B 
Bam, / X. It 13 AB 23, refoned to The plea 
of purchaser for value without notice is a 6 , n jt e 


P.E- ASSESSMENT OF PREMISES. 

Fes Acqufasoinoe 

I l B 37 Calo 833 

RECEIPT. 

See RpoisTuarioit Act (XVI or 1903) — 
8 17 (2) («> I L. R. 34 AIL 523 
Bee 6 t user Act (II or 1B99), 
as. 2 (23), 62, 63 

I.LR 35 AD. 290 

« 65 

f. LE Si AIL 192 

. - lor goods shipped — 

See Co strict I L B 41 Calc. 670 

exceeding R 20— 

Set Sr»“T duty I L. R 37 Calo 634 , 
i by ona eervant from another — 

See 8 t»h» duty 1 LB 37 Calc. 634 
■ ■ - of purchase money— Registration— 
See RscisTmtTioir Act, 1908 e. 17 
I. L. B 1 Lab. 25 
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RECEIPT— com* 

— ■ acknowledging acceptance o! ihare 

— admissibility o! to prove partition it nn 
tegwieied— 

See ItBorsTttAxiov Act lBO* ss. 17 avd 
43 J LR 41 Bom 881 

■■ — ■ — Registration — II mi tr 

— it ii.fnc,' — Pryufroliim Art ( III tf 1877) * 17 
(n )— Start joyt bo d — B cart i/oin j timjle tnte tit 
ehorrj d — f adenee Act (7 of 1872), * 9* A r«-efpt 
wind puqorteto show that nimpto an l not com 
pOJn 1 interest was to bo charged (thoigl tie 
mortpago bond contained prone On lor tt o pay- 
ment of compound in ervsl) is admissible in 
evidence Such a receipt operate! aa a loll acquit 
tance for the money paid and ipqmrea no registra 
turn Jut ran Ah Leg r Rva Slat 1 L f 3 AU 
JOS fo loved X ailasu CnARURi Nath i Shejsfi 
C n’iievr (1014) ILK 42 Calc. £46 

■ i H - Stan p ZJvtf — Henry 
recti 'ct bj tirmrl of a firm ard forded over to 
fellow ftrv-int—Contidtratton — telnouledgment of 
receipt b j fellow-otrveiil of a Stmt rg r than Re 20 
tf ita'U to itamp-daly —Stamp lef [II r] 1705) 
* n ( r 3),Scb I Art SS W I ere a sum exceeding 
IPO m« received by an assistant in smtreaii 
tile firm from the cail icr ot the fmi as advance 
made on the firm * behalf, and to 1 e expended 
on tbo firm a behalf, and previous to disburse 
meat of the a im in question a par order was 
made out bv the Accounts Department of lh* 
firm and waa sent to the cashier who had paid the 
aura to tbo ass slant , and the ass slant atlbo 
same tunc acknowledged receipt by signing 
hi* name or initial* on tbo pay order Hdd 
that tl e acknowlwtgmen did not require a receipt 
aiawp by reason of the aa*J*tant » e (mature on 
the pav order Attorney General v Car’ ton Rank 
[1S99) 2 Q B 158 distlngiurhed In re Bcrx 
A Co (1310) . 1 L P. 87 Calc. 634 

RECEIVER 

S't Burr** La»d 

I L. R 38 Calc 714 
Six Civil Pkooedcbe Coo* 190® — 

*,47 

3 Fat L J 513 
-s CO (f) I L. R 40 Mid 302 
O XL 

O NUlI e 1 

I L. E 45 Rom. 89 
See Cosmos Makaoer. 

1 L R 43 Calc 9’6 
Sec CnnnsAL Procedure Code — 
s 145 3 Fat U 3 147 


RECEIVER — contd 

Bee Provincial Iksolvency Act 1907— 
8 69 

s 10 2 Pat L. } 235 

as 10 22 I L R 39 AU 204 

s 30 2 Pat L. J 101 

See Bale 16 C W N 394 

application against tlie legal re- 
presentatives of— 

5cCne rnwEDcraE Cons {Act Y or 

1333) O XL a 4 

I LR 39 Mad 584 
• 1 - — - appointment ol— 

Sec Cvt Procedure Code (Act V or 
1903) O U El 

14 C W H 248 252 

— — . appeal against appointment ot— 

See Civil Procedure Code 1901, O 
XLUI it I 1 L R 42 All. 227 
— ■ - • attachment ol moneys In band ot— 

Ace Execution or Decree. 

1 Pat. L. I 443 

ass'ls in the hands of— 

See Solicitor a liev for costs 

I L R 34 Bom 484 

death of— 

See Civil Procedure Code (Act \ or 
100S) O XL R 4 

I L R 39 Mad. 584 

Joint trial of— 

See HisJODipRR L L. R. 48 Calc 741 

in insolvency- 

fire Minor I L. R 42 Calo 225 

■ misappropriation by — 

firs Civil Procedure Cod* (ACT V or 
100S) O XL b 4 

I L It 39 Mad 584 

Order granting leave to sue Receiver 

tor negligence — No appeal lies — 

fice Ciro Procedure Code (Act V or 
1908) O XLUI R 1 

I L R 45 Bom 99 

pendente Ute — 

See rELimors Trust 

I L P 40 Calc. 251 

powers of- 
fice Provincial Insolvency Act (III or 
1907) b IS I L. B 59 All. 633 


fire Fa iuduleyt Preference 

I L. R 43 Calc 640 
See CnjTWALi Testre 

I LR 39 Calc 1010 
fire Insolvency L L R 37 Calc 418 
14 C. W N 688 
I L. R 42 Calc 289 
LLR 41 AU 200, 274 
Bis Lease I L. E 45 Calc 940 
See Limitation Act (X\ or 1877) s 19 
I LR 32 AIL 61 
fire Oeekxu. Receiver. 


— report of- 
fice rnomxicuL IssoLVKaoir Act (II 
or 1007) s 43 L L R 37 AIL 429 
sufficiently gronnfis for appointment 

fits Civil Procedure Code 1903 O 
XL- a. 1 1 L. R. 43 AIL 311 

vesting of property In on adjudica- 
tion— 

See Paovmcui. Insolvency Act 1007, 
a 10 . . I L. R. 42 AIL 433 
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RECEIVER— «vt4f 

Bh»g property— Gift by Kahomedia 

widow lot spiritual benefit o! her hoi band— 
See Wist* . I L. R. 44 Bom. 727 
- Suit against—' Whether notice neecs* 

See Crru. ITtocEDOKS Coo* 1608, rs 2 
*0 I L. R 44 Bom 835 

Salt against without leave ol Court— 

Bee High Cocht, Jcbiso ictiov o» 

1. L. It. 44 Bom 603 
1. Directlona to receiver. If ap- 

pealable— Citif Procedure Code {Act V of 1908), 
O XL, r J, d </) (d) and O XU II, f 1 (»). 
Where both the psrtks h»ve agreed to the appoint 
meat of a Receiver of the properties In dispute, 
and the Court has. In appointing the Receiver, 
given him ccrtem direct one >s to the dispoesl of 
Held that an appeal lira from those 


2- — Erecutlon sale of property 

In hands of— Illegality— Cun/ Procedure Code {Act 
xn o I 3832) »» 241, 8M_W*.me« o) aet.ee 
on SuJgrent-drblor If ground for telling a tide Dll 
*alc — Confirmation of tale, effect of Where the 
Receiver appointed by the Conrt ru directed 
to take possession of moveable properties end 
of the rente and profits cl the immoveable pro 
pertics end wee further authorised to get In and 
collect all debts and claims due to the estate 
Sc Id, that he n ust be taken to have been appointed 
Receiver in respect of tl e whole estate and bad 
authority to npply for an order abeolute on a 
decree «ni for foreclosure A eale of the fore 
closure decree shite the estate via In tie posses 
ston of the Receiver in execution of a decree for 
money, without leave ol the Court previously 
obtained, was Illegal and lisble to Le avoided, 
and punishment by the procedure for contempt 
was not the only remedy against such nnsnthonscd 
sales The provlslona of s 213 sra not mandatory 
A sale held without issue of notice under « 248, 
Civil Procedure Code (Act XD, of 1882), is there 
fore not w xmtlity.hut, such an omission is a serttms 
irregularity, »nff dent to vacate tha sale upon an 
application made by the lodgment debtor under 
s 241 of the Code Hollar, ux v A avion S 

0 W A 10 t c 1 L r, 25 Pom 337 , L R 
ll *A 219 , RorosHrae, v Balmutund, I L S 
3- Pom. 672 Emm v Bidraenappa, 1 L 21 tl 
Eom. 4 24, 4Z2 Jcrjtndm Chandra v Shan Dor, 

1 L R iff Cafe 643 *. e 0 C L J 271 Bucb 

an irregularity Is a gronnd for setting aside the 
sale even alter it has been confirmed Athuloth 
▼ Bihort Lot 11 C IP A 1011 t c I L R 36 
Cole 61 referred to A purchaser of property at 
an execution sale fs not protected when grounds 
for actling a aide the eale under e 244 or 311 
are established merely tecanse be is a stranger 
Jonvldham Lai y Cottam Lai, 13 C B A 716, 
referred toi I.m:u Asnros r. UionssMOin 
D«t (1010) 14 a W. R 880 

B *v." . ■ — Tossesslon of property by 

receiver without sacecssion certificate— Suuvr 

i g.d (cl— 

Proper!* Prclrclian) Jel {XIX of IS41) 
—SuecsMiaa Art (i 0/256 J) » m'-Biodn Vdli 

52 l X J r , S \0f~Pm! M le and Adnialttmlion 
’ c! ISSOf— Indian StcunitcM Acl ( XIII of 


RECEIVE L-eoitd 

Miff) as 3. tub-* (2), 6, ruh-a (/) cl (/) The 
positron of a Receiver appointed by a Court is 
analogous to that of a curator appointed under 
Act XIX of 1841, who is a Person claiming to be 
entitled to tbe effects of the dee eased person whoso 
eats la he is a{ pointed to tcansgv JSalratab 
v Banappo, / L. 11. 20 Bom 437, referred to 
Tho Receiver ordinarily is not the representative 
or agent of either party to a suit In the sdnifins 
traticn of the trust, but tbs appointment la for 
the benefit of afl pieties, and bo boida the rro 
petty for the benefit of those ultimately found lo 
b« the rightful owneis Jagat Tamm Van Y A ala 
Copal Chali I L K 3t Calc 305 Corporation of 
Bacup v Smith, 41 Ch. D 391, I ortman V 
2/iii, 3 Jurist 216, referred to In the absence 
of any provision in tbs Hindu Will* Act (XXI 
ol 18“0) and in tbs Probate and Administration 
Act % ol 1891) that no right to tbo property 
ol an intestate can he established unless tdminis 
tretioa bad teen previously granted by a com 

E ut Court,” the Receiver appointed by tbo 
rt is competent to take poescssion ef tbe sreu 
ntles and moneys without a certificate under s 4 
of tbe Bucccaslon Certificate Act , but regard bung 
had to the provisions of the Indian EttunVits 
Acl I8S8, ■ 3, sub-s (2), a fl, tnb-s (1) cl U), 
and i 8 cl (c) of the hucceonon Certificate Act 
(VII of 1880), a Succession Certificate would le 
needed if a suit was brought to establish a title to 
inch funds by right of inheritance IhutinaB 
llcurJi r H***RI>*a Nim Mrxlwt (1810) 

I L. R. 87 Calc 754 


10 rent snil— oj jiicciixt, y oar. 
roil to creditor— I'crcmer heap tucd—Cnd Pro 
cedars Code {Act XIV of 1182) I 32—Bccciin 
appointed ly oaolAcr Court, if may le oddti at 
party by Court of i It cvw motion Rbero during 
tho pendency of « suit for rent under tbo Bengal 
Tcnaney Act, a Receiver wa» appointed in respect 
of the entire properly of tie deiendants by another 
Court and tho property for which the tent was 
claimed vested in him lltld that tho Receiver 
was a necessary psrty to the suit and if be vsa not 
added with tie permission ol the Court which 
appointed him, the suit wsel able to le dismissed 
The appointment el 4. Receiver docs not of itself 
debar a creditor of tbe person over wbose eitste 
the Receiver hsa Icon appointed from suing lor 
his claim provided that such suit dees not in 
any way Interfere with the possession or juris 
diction of tha Conrt appointing tbe receiver 
Bot where property In tbe band of t)e Pereivcr 
is intended to be aflected by tho result of tie- 
litigation, tbe Receiver is a proper and necessary 
party to such suit byaaycf addition to and 
not in substitution for tbe parties primarily 
responsible Hiller v Eom lanjcv, JIB 
10 Calc 1014 Athlon v Hodkal Hem, 11 C I J 
419 , Utm Chutder v Franlrvlo 1 l It 1 Calc 
403 Jogcvdra Nath v Dihendra Bath J L P 
26 Calc 127, t. e 3 C IT A SO Janli Ko*r 

Y Sham Skircndra 10 C L J 23 Jaypat Tun'll 

V Bala Cope!, I L B 34 Calc 305, t c SC L J 
270, referred to Where the plointifii refused 
to add the Receiver as a party with leave of tho 
Court appointing bun although they had notice of 
such appointments Held that the Court was 
not bound nor iraa it competent to It to add the 
Receiver as a party of Its own motion under e 32, 

Civil Procedure Code, ae the leave of the Court 
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RECEIV fcll— fofiW 

appointing tbo Receiver was essential But as the 
point raised was of soma novelty and as a fresh 
suit bv tha plaintiffs might ba larrorl by limitation 
the High Court allowed the plaintiffs an oppor 
tnnity of continuing the suit br taking steps 
to make the receiver a party upon their paying 
all costs Joticdba Nath Ciiowdhcbv *> Saari 
EAT Mu (1910) . . . 14 C W, K 623 

5 ■ Title — Keettvrr, accretions to fro 

forty, if rests in— Accretion, Mt to, prevails oyamst 
olf perrons not tfaionnj under prior title — Bori 
fide tenant under a do facto proprietor, if acquires 
ratyati rights— Ron -occupancy rat ya/ if entitled 
to posse. ‘sum of accretions — Criminal procedure 
Code (Atl P of 1833), et 14S, US — Recener 
appointed under s 146, rights of As a general rule 
a Receiver takes no title in property acquired 
by the person formerly in possession But a Re 
ceiver is entitled to aDy secretion to the ) ro 
perty vested in him, upon general principles and 
the policy of tho low by which a proprietor acquires 
a title to accessions to his property \Vhcre a 
receiver has been appointed under a 140 ot tbo 
Criminal Procedure Code in respect of any pro 
perty in dispute the Receiver is entitled, unless 
some special circumstance is established, not 
only to the subject matter of the proceedings 
under s 145, Criminal Procedure Code, but alto 
to the accreted land and gives good title to a 
tenant under him Such title will prevail against 
a trespasser but not against person who estab 
lishcs a title to the accreted land acquired prior 
to the vesting of the lands in the Receiver Atol 
Ciosdra v Zaihi A cram 10 C L J 65, referred 
to Maohu u Sabak An (1910) 

14 C W N 881 

6 Mortgage suit— Kale, appoint- 

ment «ffep— Rcertner, «/ may be appointed of pro 
perty in hand of common manager — Civil Proct 
dure Code {Act i of 1$0S) O XL, r 1, tub r 
(®) — Bengal Tenancy Act {Mil of 1855) e 95 
A mortgage suit doca not necessanir terminate 
with the sale, and a Receiver may he appointed 
after the sale, rending application to set it as de 
Wills v Loff, 38 Ch D 197, distinguished A 
receiver may very wall le appointed under O 40, 
r 1, sub r (8), Civil Procedure Code, in respect 
of property in the bauds of a common manager 
appointed under s 95 of the Bengal Tenancy 
Act Hadawxswab fjQ.cn V JJanaiiara Pbosad 
Botch (1911) . . . 15 C W. N 672 

7 Suit against — Leave of Court 

if condition precedent to suit — Slay of proceed ttys 
Where a. suit has been instituted against a Receiver 
without previously obtaining the leave of the 
Court which appointed him, it is open to the 
Court to stay proceedings for a reasonable time 
to as to enable the plaintiff to apply for leave 
to proceed with tho suit The “consent of the 
Court which appointed the receiver is not a condi 
tion precedent to tho right to bring an action 
agiiinat tho Receiver Pramothn A at A Garjooly 
v Khetra Path Banerjee, / L R, 32 Calc. 270 
ic 9 C IT It 247, dissented ftom Where 
property in the bands of a receiver is intended 
to be affected by the result of tho litigation, the 
PeceiTer is a proper and necessary party to such 
a suit Jotmdra hath Chondhry v Earfarai Mia, 
HC IP A' 653, fol owed. Miller v Ram 
Rangari Cluekerlutty, J L. B 10 Calc 1014, 
Chartered Bank v Bunch Chundtr Acogy, 5 C, IP 

VOL D. 
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A, tv, and Kumar Sully a Sultya Ohoshal v Parti 
Oclap Mem i Debt, 6 C W A, 27, disinguiahed. 
Basicr Behabi Dev v Harendba Nath 
Hex muse (1910) 15 C w. K 54 

g Application to execute decree 

against — Application for rateable distribution — 
Property sold ol Ike instance of another creditor 
uilh leave — leave, if alvTI necessary — Leave, «/ 
may be obtained after application preferred — Cini 

Procedure Code {Act XIV of 1882), s 272. order 
under, if June — Cirfi Procedure Code (Act V of 
190S ) t 73 Tho fact that leave had already been 
granted to the execution creditor at whose instance 
property in tbo hands of a receiver was sold, does 
not dispense with the necessity ol oil er execution 
creditors obtaining aucb ieavo to prosecute their 
applications under s 73 of the Civil procedure 
Code for rateable distribution of the assets , for 
the funds aro held by tho Court for the benefit 
of the Receiver who would bo entitled as a matter 
of right to take out any surplus left after satis 
lying the creditors who have obtained such leave, 
and apply it for tha purpose ol the litigation in 
which he was appointed Couits bove teen generally 
reluctant to allow devotion to proceed against 
properties in the bands of the Receiver until 
leave b»a expressly been granted for this purpose 
A pfohibitory order under s 272 of Act XIV 
of 18S2 on the Receiver cannot be construed as 
leave granted to the decree bolder to pioceed 
against properties in his hand In the eireum 
stances at the case (be High Court held that tho 
application should not have been dismissed because 
do sneh leave had been obtained but that an 
opportunity should be given to tho petitioner 
even at this late stage to obtsmtbo requisite 
leave Bantu Behan Dey r llarendrO Bath 
Mukergee 15 C II A 54, followed Framalha 
Aalh Gangocly v hhclra hath Bantrjte, 1 L It 
32 Calc 270 s e 9 C II A 24', dissented 
from Sabat Chakdba BahebJEI t AfO»BA 
Kumbha Rox (1911) . 15 C W. X 925 

9 - ■ - Interference tenth 

Beceiter appointed by the Court An agreement 
which would interfere with the work of a Receiver 
appointed by a Court should not be enforc das 
being opposed lo public policy Fczicb Puts 
win v Akath Bamsht? Pal (1911) 

16 C. W. N 114 


10 ■ 
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... , -lore cloture 

suit. Receiver tf and when may be appointed in 
Tho appointment of a Receiver re s partition 
suit amengat the mortgagors, is no bar <o tbo 
appointment of a Receiver m a subsequent suit 
by the mortgagee on his mortgage, as any possib e 
conflict between the tan Receivers, where tho 
same Receiver has not teen appointed in both 
suits, may easily be avoided A mortgagee 
who has obtained a preliminary decree for foie 
closure cannot at that atage ask for a Receiver 
of the property under mortgage, since Is baa no 
title to the profit* until at leaat he obtains an 
orfer abaolote for foreclosure and is then kept 
ont of possession by the action of the Judgment 
debtors Khubscbat Ko*b o Siroba Cjiasaj,' 
Guha (1911) . . . 18 C. W. V 126 

- Ghatwali f enure —- Income from. 
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RECEIVES— eo* IJ. 

the Me of appointment Tbs reels and profits 

of a Ghatash tenure may be attached In eaecn 
tion of a decree in the life time of the Gbatwil 
though the estate itself cannot be attached 
Ruitoora Koomaree v R'node Bam, 4 IT. B Sin 
5 Svrajmal V Kneta Ptrehai, 10 C IT K tell, 
Vioy human \ Han Bam, l L B 28 Cole., 
1S3, Ba) Kahore V Bonihulai, I L B 23 Calc 
g 73 , considered \\ here the lower Court in execu 
tion of a decree against the Ghatnal attached 
the rhatwali estate, placed it under a Receiver 
end directed the tenants not to pay rent* to any 
body other than the Receiver Hell, that, 
although the order of attachment ci the estate 
was erroneous the appointment of a Receiver 

— n<y j b, aothonty Quart Whether 

a- —-noted ' " 


RECEIVER— «*>(d. 

Procedure. As a general role when there is a 
m civet in pos&tfsion appointed by the Mugis 
trate, and application is made to the Civil Court 
to exercise its powers under O XL, r. 1 of the 
Code of CJrit Procedure, the Civil Court should 
make a conditional order of appointment and 
inform ihe Magistrate to that, the latter may 
have an Opportunity of withdrawing Ills attach 
ment Unless there is good reason to the con- 
trary, the Civil Ci art should, at a matter of judicial 
discretion, appoint as its receiver the person 
already sppointed by the Magistrate Ertrlnf 
«,* >sut AMul A i ,/ L R 23 Alt 214, distin 
guiahed. SiDYaMASSD Srv<.n t Asousn 

SivoR (1013) I l R 10 Calc 802 

11 Discretion ol Court— In t erf er 

by higher Court — Appointment of 
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the Court could hardly go wrong, in appointing 
ft Receiver The trying Court** selection of a 
Receiver will not be ret wide in appeal except 
jn an extremo case, ».e , unless there he some 
overwhelming objection in point of propriety 
or choice or soma fatal objection to principle 
Cooler v Cooler, 2 fkG J * S $26, followed 

JlBlxESSA KlIATCV r MaJIDOVESSA Knarry 

f 1913) . . . 1? a W. 17. 881 

18 Suit by present against former 

Receivers— JTAetter nwintoliiaWe A suit was 
instituted by the present receivers of an estato 
against the former receivers (before the accounts 
of the latter have been pasted by the Court) 
for the recovery of a certain sum which the plaint 
fffs alleged the defendants had failed to realise 
on behalf of the estate field, that no such suit 
was maintainable K B. Drive bits wal Rhone 
Dott (1913) . I. L. R. 41 Calc. 92 

17 . Partition *nlt— Defendant l* 

tole occupation, though plaintiff not altogether 
ercludcd—Court, •/ may appoint a Receiver 
and tchcn — Party to a mil ichen may Ic appointed 
The Court has jurisdiction to appoint a receiver 
until the hearing of s partition action or until 
further orders, even though there is no exclusive 
occupation by any party, and the Court will not 
hesitate to do bo whenever It is just and convenient 
The ease for the appointment of a Receiver la 
much stronger if a party to the partition action 
ia in solo occupation In inch ft case any other 
party may obtain a. Receiver either of hit share 
of the renta and profits or of the wholo estate 
The Court may sJso allow the party in exclusire 
occupation to elect to pav to the others on occu 
potion rent, ot the Court may require security 
from the co-owncr in exclusive occupation to 
account for their share of the rents to the other 
co-owners field, that m the circumstances of the 
present esse the second of the four alternative 
courses, nr , appointment of • Jteceiier of tbo 
wnole estate was the proper one to ado) t One 
of the jMrtics to a litigation should not ordinarily 
be appointed a Receiver except in very exceptional 
Circumstances In the special circumstances of 
<1 mcsse.tho defendant in poescssion w«s appointed 
Receiver of the whole estato subject to conditions 
Fctrasax'.* "Rot v Upends* bias a vs Rot 
(1913) . . 19 C W. H. 533 

18 . Property In possession of 

defendant—!/ may he tal'n over — Object of appoint 
mtnt Where the plalnlifl sued to recover prnperti 
in the possession o' his adoptive mother and the 
suit was resisted, inter alia, on (he ground that the 
defen bull was entiled to re'ala possession of 
the estate for her life IMF, tlatO. XL. r 1 
{2), which cleatlv refill to n ca«e of retrieval of 
property from the jxateision or custody of • 
person other than the parties to the cult, was 
ro bar to tbs apjiointment of a Receiver on the 
spjilicatlon < f plaintiff when if was establishes! 
that the estate was being groaslv mismanaged by 
the defendant. The efeet of the appointment cf 
a Receiver would not be to prejudge the case In 
any way a« the only object and elect of so doing 
would be to maintain the estate in its prevent 
condition dado; the remJ*fter of the oult Savva 
i< a* ah Pt'on r Kt'aiwn hrsui (1«J) 

?18 C. W. K 537 

19. Sdt by— > Serf b one a<p\Mt the 

other, if malntainaUt—Obfectm ia nit, wi<» to It 


RECEIVER— epsW. 

talen — Contempt of Court. A Receiver Is an 
officer of the Court and the possession bv him 
ia the possession of the Court, and to bring a suit 
to as to interfere with the possession of the Court 
without the leave of tbo Court, is a contempt 
of Court But if a party ia putty of contempt 
of Court the proper way for the Receiver to act 
is to bring it immediately to the notice <f the 
Court so that proper steps may be taken against 

o proceed 


with the suit But it 


- __ t proper 

ceiver to wait till the day of hearing and jmt this 
objection forward as a ground for discussing 
the suit Where, by consent, in a partition suit 
two of the parties were made Receivers of different 
portions of the property with full powers under 
s 503 of Art XIV of 1882 f/tld. that rath of 
the Receivers had power to bring and defend suits, 
and a suit by one against the other without have 
specially obtained from Court did not amount 
to such a grave and serious contempt of Court 
by the plaintiff ns to ment dismissal Pramalha 
noth v A hetrannth, I L R 32 Calc 270 $ t 

9CH \ 2(7, referred to SaT\a Kro-ax. 

Banebjee r Sana Buctal Baxiuii (1913) 
18 C. W. N. 548 

20 Partition — Code of Cunt Pro 

cedvre ( Act V of 1909). O XI r 1, tl (<F)— 
Indian T rvslccs id { \ X i’ of I SCO), as 9,20, 32 
In n partition suit In which a receiver is authorised 


O XL. r 1, cl (d)o 

(Act V of 1008) the Court may a 

ceiver all such jowers for tho realization ot pro- 
pertica and the execution of documents as the 
owner has Basin Au r Ifartz Van* Alt (1015) 
19 C. W. If. 817 

21 . Suit by, lot possession ot 

immovable property The plaintiff were the 
receivers of the estate of one (« who died I living 
two widows A and \ <Vn the Mb August 190ft, 
ono of the co widows (t) brought ft suii for a 
declaration that she was entitled to a half sfiaro 
tn the estate of 6 and prsjed that the properties 
snigbt be jartllioned and her share allotted to 
ler In this suit, the jlalnlif's were appointed 
receivers with all the jKiwrrs provided under O 
XL. r I. ci (d) ot the ITvil Procedure ek'd" it 
was further ordered ll at tho recelvi r» should have 
power to bring and defend suit* m their own 
wba wed. iU/i xtwwdd. Wat yaw. Vs mo, \W*, 
name* of tLe plaintiff and the defendant The 
plaintiPs lust ruled the present suit to recover 
nours L ion of a certain immovable property and 
tot II declaration that a lease, dated I6th 
September lPOf, purporting to hare been executed 
by ,V bv virtue of which the defendant claimed 
t« be ft permanent tenant was void and Inojef*- 
live bularcjuenl to lh* limitation of tkernrent 
suit an order rat rusdo in the suit in which l*o 
plaintiOa were appointed receivers that tl* plaint* 
Ilfs as receivers >■* at liberty In continue tb* 
j resent suit It appeared rial proeemiiags under 
the Lunacy Act wore instituted in November 
t'ext, and in tte*e proce*ihaes the District Judge, 
-n the !< h Kep'emlwr 19- 17, 1 *1 i tbit A “ * 
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Kmi m whom there la a [.resent title to it and hr 
his appointment no property becomes Tested 
in a receiver But this rule lilo all others is subject 
to modification by the legislature and the Code 
of Civil Procedure, in 0 XI. t l, empowers the 
Court to confer upon a receiver all such powers 
ss to bringing ana defending suits as the owner 
himself lias That tho co w idows of 0 were the 
present ownora of the property and the suit in 
which the receivers had been appointed comprised 
that property The receivers therefore were as 
competent to bring the present amt as the owners 
would have been That the omission of the 
plaintiOs to get leave, in the auit in which they 
were appointed receivers to institute tho present 
suit may have consequences adverse to them 
in that suit, but it cannot afleet tl eir power to 
bang tho present suit Cas*Oi MavoO.'v r K B. 
Don and P Ciucdbubi (1914) 

ID C W H 45 

22 8&Ie by — Civil Procedure Co it 

Met F o/ ISOS) 0 XL, r 1— Peeetrer, avtlontj 
of, to tell properly mid execute tie ronrryoi ce let hid- 
ing shore of infant defendant— Pra'ltre—Tnutca 
Act {XV of 1666), ti S, 20 and 31 In a partition 
suit in which a receiver is authorised to sell 
properties, there can ba no dlffoulty in directing 
bun to convey the properties Under O XL, r 1, 
el (d) of the Cods, the Court may confer on a 
Receiver all such powore for tho realisation of 
properties and the execution of dommenta as 
the owner has The Roceiver may be, therefore, 
directed to execute a conveyance including the 
share of an infant defendant In all sales whether 
by the Court or under tLe Court or bv direction 
ol the Court out of Court tl e purchaser is bound 
to satisfy himself of the value quantity and title 
of the thing sold, Just as much as if be were 
purchasing the same under a private contract 
The sale certificate does net transfer the title 
it is evidenco of the transfer Shnaloonnetta 
Elite v KhaUonneeea Bib't I L Jt 21 Calc 
tV> Ootnm HoMtin Cattim tlnjfr Fatima Begum, 
16 C IV X 331 and Davit v Ingram, (1S07) 
3 Ch 437, referred to Basin Ani r Ifara Naur 
A it (1815) . L L R 43 Calc 124 

23 Order re tsmg to remove — 

If appeatablo — Eenjvahon of one of tiro ,omt 
1 eeeitert, if terminate! order appointing Receiver 
bo appeal 1 ra a garnet an ordor refusing to remove 
a receiver who baa already been appointed 
Where two persons were appointed joint receivers 
to an estate, the order appointing them did not 
ctmo to an end on the resignation of one or (hem 
eo as to leave the estate without a Receiver and 
without tho protection for which a Reoeivens, 
in fact, appointed. IUstkcs Mobtoaq* a»d 
AorsCT Co , Ltd i TUrKMctSDa 6 aua (1914) 

£0 C. W. H 789 
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Suit brought «i „ 

of Covet, if maintainable — Propriety of the Receiver t 
appointment tf can ts challenged in the nil In a 
suit pending In the lower Court tho High Court in 
appeal directed the appointment of a Receive! on 
taking proper security Tho Lower Court 
appointed a Receiver but took no security and 
•“the need him to bring a suit against tho retpcui 
i done. The smt was dismissed 

°* finvaLditi of tbe Receiver a 


dent which v 


appointi 


RECEIVER— roe U 

erroneous in law is not needs only an order made 
w ithout jurisdiction and the order for the appoint, 
nient of the Receiver was operative in law That 
tbo propriety of an order or decree made in a canse 
in which tho Court has jurisdiction cannot ho 
challenged collaterally and the Lower Court wav- 
wrong in distt issing the suit on the ground that 
tho Receiver was not competent to maintain 
in tho action. Bdajbab Cilakdba Dutt i 
JIASDIHAM ACKAVJ (1917) 

I L R. 48 Calc 70 
22 C W K. 620 


£5 — Order appointing r receiver 

without naming anybody— Appealability of— 
Civil 1 rocedur. Cede {let J of 1«0S), 0 XL r 1 
and 0 XUll, r 1 Held by lie FuU Bench 
(Smoza, J , coi <ra) that »n order of a Court 

that a receiver should Ira appo tiled in a enter 
without appointing anybody by name sa lccciver 
and adjourning the coso to a later date for eo 
appointing one is in order under 0 XL, r ) 
and is apj ealallo under 0 XIJlI, r 1 (*), ClTil 
Procedure Code (Act \ at 1808) I tniataeamt 
V Stndavamma, J L R 10 Hod 179, applied 
U per dr a Path hog Chctcdry v Bhvpendra hath 
hog Chovdry, 13 C L J 137, and Sntnvae PrtMid 
Singh ▼ heelo Proeod Singh, 14 C J 469, 
dissented from Pit Syekciw, J —Such an order 
is not appealable being only an interlocutory 
and not a final order Tbe teat of whether an 
order is appealable is to see whether it completely 
disports of tho petition for appointing • receiver 
or not If anything remains to be done in tbs 
petition, the order passed on it is not a final cue 
*od is not appeals! lc I’ai asiam-a Cutm t> 
rAlAMAPFA CdzTTV (1916) 

I L. R 40 Mad 18 


26 Prosecution of— Receiver far 

criminal breach of trust mt/icvl leave of the Covet — 
Cnmir.ol breach of trvil— Perron not ertrveled 
unth property — Umova! of loUU from balct of 
into ichether evch offence in reipect of the gyle — 
Penal Code {Act XU of I860), r 406 A receiver 
appointed by tho High Court, who has, under 
ita order, taken possession of property, to wit, 
certain bales of jote, cannot be prosecuted for 
criminal breach of truBt in respect of tbe same 
without first obtaining the leave of tho Court 
If the owner has onv cause of complaint as to the 
delivery by tbs revolver ot aucb property under 
a aubaequent order of tho Court, It ia hie duty 

to bring the matter to its notice for decision as 

to the proper course to be followed, that is 
whether it anoiil ! deal with the matter itaelf or 
send it for disposal to the Magistrate Aston v 
Heron t II d K 390, approved hagendra 
hath Snmonry v Jogendra hath Bnmaney 13 
Cr Is. J 491, distinguished. A person who baa 
never been entreated with property cannot bo 
convicted' of comlhaf breach of trust' to respect 
of it The mere removal of a person’s labels 
from hw bale* of Jute Is cot criminal breach of 
truat of the jute Sastok Chard e Eitoos 
(1918) . . . I L. R. 4fi Calc. 432 


Simvtlancoui ergot’ 
Courts — Jvrudichon 
strtuted by a Pecer 
leave of Court, bo 
leave to continue 

the failure to cbtaii 


Suit by — Lean of Court — 
’.Iment of Pectnrre try different 
Practice, In a suit in 


iver, who did not flret obtain 
it who aubacqncntly obtained 
tbe proceedirga i Held, that 

n leave prior to the isatltutlon 
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of suit was cared bv subsequent leave Pranuilhn 
hath Oangooly v Khdm A art Banerjee, I L R 
32 Cole 2T0, not followed Miller v Ram Ramjan 
■Clakravarh / L J? JO Cole. JOU, Dunne v Kumar 
Chandra I L F 20 Cole B93 , Ranht 

Jl’han Iky v Hartndra hath Mukerpee, 15 C IP 
X 51, Sara! Chandra Banajte v rfpunn Krishna 
■Roy, 15 C IT X S25, Maharaja of Burdu-an t 
A putba Krishna Roy, 15 C IP X S72, Asian v 
Heron, 2 My d- K 390, and Conor v Bennett, 
9 £ T 310, referred to Rustomjee Dawn 
BUI Strata v Frederic Gaebele (1918) 

I LK 46 Calc 352 

28. • ■ — ■ ■ Security not 

Jurntshed by Reeeirer — Dismissal of tail — Jans 
diction of Court In pursuance of an order of 
the High Court directing him to appoint a 
Pcceiver who was required to furnish security, 
the Subordinate Judge appointed the plaintiff as 
Peceiver and authorised him to bring and defend 
suits in hie own name In consequence thereof 
the plaintiff instituted a suit, which was dismissed 
by the Subordinate Judge on the ground that the 
Receiver was not competent to maintain the 
notion because as he had not furnished secuntv, 
his appointment was inoperative m law Held, 
that the propriety of an order or decree made 
in a cause m which the Court had jurisdiction 
could not be challenged collaterally This general 
principle applied to an order for the appointment 
of a Receiver by a Court of competent jnrlsdic 
tion. Held also, that in the present case the 
■order of tho Subordinate Judge was not condi 
tional but absolute in its terms and took none 
diate effect. It could not be maintained that an 
order which was erroneous In law was necessarily 
an order made without jurisdiction Greenwalt v 
F’lbon, 52 Kan, 109, 34 Pae 403, referred to 
Edwards y Edwards, 2 Ch D 291, distinguished 
Bhairab Chandra Dutt t Nandibam An ran 
( 1917) I L. R. 46 Calc. 70 

29. Possession of — When may be 

disturbed without leave *n cose of third persons — 
Creditor, whether can proceed in execution — Re 
ceiver s property sale of, under execution itsuei 
by another Court, how may be avoided. The rule 
that the possession of a Receiver may not bo 
disturbed without leave does not apply, so far 
as third persons are concerned, until a Receiver 
has been actually appointed and is in possession. 
It is not enough that an order has been made 
directing the appointment of a receiver Until 
the appointment has been perfected and the 
Receiver is actually in possession, a creditor ■■ 
mot debarred from proceeding to execution. The 
order appointing a Receiver is for tho bene5t 
of the parties to tho action, it does not affect 
third persona nnlil the appointment is complete 
and perfected. Property in the hands of a Re- 
ceiver is exempt from judicial process and the 
purchaser of such property at an execution sale 
buys at his peril for the sale may be cancelled 
ojion an application to the execution Court; in 
other words where property is in the custody 
of a Receiver appointed by a Court, a sale under 
an execution issued by another Court may bo 
avoided by an appropriate process. Kasai 
Lal J apan v Masoo Erai (1919) 

23 C. W. IT 252 

30. Suit against— vlppliraiioa for 

leave to sue general principle* applicable to— Right 
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of applicant to an enquiry — Ttfutal to heart r deace 
—Material irregularity — Revision — Code of Cml 
Procedure (Act T of 190S), s 115 — Superintendence, 
High Court’s powers of — Government of India 
Act 15 ard 6 Geo T, 61) s 107 In India there 
Is no statutory provision which requires a party 
to take tho leave of the Court to sue a Receiver 
end the grant of snch leave u made not in the 
cxerciso of any power conferred by statute but 
in exercise of the Courts inherent powers The 
general principle applying to an application to 
sue a Receiver in respect of properties fa charge 
of the Cour. is that unless the Court is satisfied 
that there is no question to try or there u no legal 
foundation to the claim, leave should bo granted 
as a matter of course Tho onus is strongly on 
the Court to show that no foundation for any 
claim has been made out The applicant is 
entitled lo an enquiry upon the materia fa fur 
mshed hj tho parties and if he go desires, is 
entitled to ask tho Court to take evidence if the 
Court la not inclined to give leave as a matter of 
course An ex parte appl cation or an application 
to a Court for leave to aue a Receiver is covered 
by s 115 of the Code of Civil Procedure, 1908 
The High Court is entitled in exercise of its powers 
of superintendence, to correct and supervise 
subordinate Courts whenever they appear to have 
wrongly exercised their inherent powers. Tha 
High Court will always exercise fts powers of 
superintendence when it appears that there has 
been something in the nature of a denial of tho 
right to a fair tnal U a Court, which has juris- 
diction to try a suit declines to go into evidence 
when required to do so, but merely proceeds 
to dispose of the suit upon the pleadings or upon 
allegations made in a petition, that is a material 
irregularity in the exercise of jurisdiction, which 
ie revisabfe under s 110 In such a case the 
High Court has also power to interfere under 
s 107 of the Government of India Act 1915 
BBAJA BHCSKAN ThIGUNAIT, r Snjs CHANDRA 

Tbwari 4 Pat L J. 80 

Appeal against appointment 

— Power of Appellate Court to stay proceeding 
without taking security — Procedure, quest on of, 
is not a question of juried chon— Code of Cirii 
Procedure ( Act V of 190S), s 115 and O X LI, 
r 5 (3) (c) In an Appeal agsjnst the appointment 
of a Receiver the Appellate Court ordered tho 
proceedings m connection with the appointment 
to be stayed pending the hearing of the appeal. 
When this order was communicated to the first 
Court, tho receiver reported that he had already 
ttknr e&tfgwal Ahs-giMAar fs 

watchmen to guard the property The first 
Court sent tho Receiver with his report to the 
Appellate Court, who ordered that “ the Receiver 
is discharged. ’ Hr Id, (i) that the order was, in 
effect, not an order of discharge, but a diffc 
tion to the Pcooiver not to tako any steps 
in regard to or exercise any dominion over, 
the property till further orders in the appeal , 

( 1 1 ) that the Appellate Court, in not hearing the 
opposite party, may have committed an error 
of procedure but as there was no defect in juris 
diction, the High Court had no power to Interfere 
under a 115 of the Code of Civil Procedure 1908 
Where a Receiver i» appointed by a writ, and an 
appeal is preferred against the appointment, 
it is competent to the Appellate Court either 
to stop the issue of the writ pend ng the appeal. 
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RECEIVES— eo*M. 

or if the wnt har been issued to direct the Re 
ceivt-r through the Court which appointed two 
not to take any slept in compliance with the wnt 
of appointment I* 1 the latter case 0 XLI, r 5 
(?) does not apph and so security need be taken 
onder ub-cl (3) (r) McWHanb Sinok r TAR-cr 

PtniAn 4 Pit L. J 643 

02. - Appointment ol new Receiver 

after dismissal ol salt — laldtji of— Code rf 
C 1 l Procedure (del l of 199?) 0 IL r !(.) 
A * it against several defendants in wh ch a 
Receiver had been appointed was d amiss rd after 
a com| roiu se with defendant ho 1 had been 
effect'd Two of tho other defen lanta objected 
to the discharge of the Receiver who had been 
appoint il to the estate of defendant \o. 1 and 
an order was passed continuing the *p] ointment 
In po 1 1 of fact however a fresh Receiver was 
appointed Held that the order appointing a 
fresh receiver was without juried ctiou The 
power conferred on the tourt hjr 0 XI, r l (a) 
to apfoint a Receiver of any properl v whether 
before or after the decree refers only to the 
appointment of a Receiver in respect of the pro 
pert! in regard to which 1 tigat on is pen log 
l e. as long a* tho suit remain* 1 1 pendent, the 
function of the Receiver w It continue until he 
la discharged by the Court Although the d » 
missal of a suit may in some eases mean the dis 
charge of the Receiver still the Court has juris 
diction over the Receiver who n an officer of the 
Court and the Court may require him to furnish 
accounts to allow parties co examine accounts 
and to deal with sli matters connected with the 
management ol the Receuer (.haidbesrwar 
Prasad Aarux Sevan t BmirswAR Ps vtap 
Narvin 6 a»i 5 Pat L J 513 


33 Liability to account 

A Receiver is pot liable to account for any ponod 
other than that for which he >« appointed An 
appeal does not lie from an order directing aub 
m mioq of accounts. Sauhavtta Sinoh » 
Bkaqwabi Sinok . 5 Pat L. I 97 


34. Whether appointment of. 

stays execution An order sppomting a Receiver 
docs not stsy exeunt on of the deereo against the 
debtor so as Vo disentitle the decree holder for 
executing the decree m any manner provided by 
the Civil Procedure Code even when appointed with 
consent of decree holler Where a party Sort I a 
particular ret ef and the matter is settled by a 
consent deereo not giving that relief it must be 
presumed that such relief was refused and claimant 
is stopped for subsequently olsvcitog that rebel 

MaHAKAJADHIRAA SlR BUSESHW** StKOH 

SxrfADtm v Hrrivoru SrNaH 6 Pat L. 3 203 


S3 . General principle aummary 

appoint meat ol Tn* Coho tA WrvA ’JrocciWe 

does not confer an unlimited power on the Court. 

to a poo at a Receiver It is »n Equitable Relief 
•nt should only be granted on equitable grounds 
the first essential eond tion precedent bv that the 
applicant need show that he has an Interest m 
* “’operty effected and a simple contract 
e has no each Interest unless he can show 
» right to be paid out of the particular 
y concerned. Rsr Bahadur ParrRt Cba.no 

oaudham a Kotor Kalirahawd grvon 

tfit LI 335 


&ri 


RECEIVER— told 

36. ■■ ■ - - ■ ■ Dismissal of objection to 
appointment ol— * lpptnl— Code of Ciwt Procedure 
(Ae' V ol 1903) a Hi and 0 XL r I An order 
die Hwang an objection to the appointment of 
a Receiver of property of which tl e objector 15 in 
possession falls witl m 0 XI, > I ol the tod* 
of Civil procedure 1908 and is appealable 
AoABEO « JIrSStKAT brWDARt 

3 Pst L. J 373 

(aV Court’* discretion to appoint. 

Under 0 W i 1 of the Civil Procedure Code, 
the Court baa been given precisely the same die 
cretion in questions of appointment of a receiver 
that the Courts m England have The cond tion 
in the old Code that to justify such appointment In 
any caso it shouli be found necessary to preserve 
property Irom waste and alienation having been 
removed there has been a substantial widening 
of the Court • discretion Where therefore to 
a spit for partition of joint family property it 
was proved that a oo owner admittedly entitled 
to » half share fn a considerable portion of tho 

properties in suit ws* being kept out of possession 
by the co owner, with the result thst all soppt e* 
were cut off from his branch of th« family Held, 
that although no case of waste might have 
been establ shed against the co owner in posses 
tion the case was eminently a propet one for the 
appointment of a receiver Rorji RsK akd 
others r SauobaH 14 C W. N 246 

37 Appointment of by one Court, 

whether can be restrained by another Court 
Iltld that one Subordinate Court tee no 
power to restrain the action of another subordinate 
Court with co-ordinate powers Therefore when a 
a Subordinate Judge had appointed a receiver it 
was hold that it was not con potent for another 
Subordinate lodge to restrain the Receiver front 
taking pos*es* i on ol a part of the property in 
respect of which the Receiver had been appointed 
CuivrOHCRV Kidarn ATB Tkasvr c IUrmooo Ait 

Kb aw 6 Pat L. J E68 

38 pMimion ol receiver fat 

mortgage aolt. for whose benefit— /tern ire. 

s/ eon be appointed at the tnnlance o/ morigagtt not 
entitled to potteetion Possession of a receiver 
in a mortgage snit is prittd facie tor the benefit 
of the party who has obtained the eppo utmost. 
Penny v To-ld, 26 jr R (Eng ) 502, followed 
A second mortgagee in whose xiresence the order 
for appo ntment of a receiver in a mortgage suit 
by the firet mortgagee, fa mtde, la not entitled 
to avoid the consequences of the order of apjio nt 
mont because be has obtained a decree on hia 
mortgage and has purchased the equity of redemp- 
tion in execution of that decree Whether a 
mortgagee is or is not entitled to possension 
he may invite the Court to appoint a receiver. 

It tba dotnand*. at Viatica BSqja w that «Aa vwwV 
gsgor should be deprived of possession in u 
gnirh rental a Rajagopala Sun/arow Bahadur r 
K Bam Reddy (1914) Mad II A 171 Herbert 
v Greene 3 It Lh Sep 270 Wtolheran r Barter* 

Mortgage Agency Co 73 C L J 4S1 and Eastern 

Mortgage and Agency Co r fakuruidm 11 C 
W A IS referred to Raumvtar Sinqk v 
C stra: Ut Shaba (1319) L IK 47 Calc 418 

33 Suit again*?-— Sanction of Court 

for inetltulion of tbs tut I — Want of prtnoue ease 
hon— Effect of — Jurieiietion, eoMhtr affected—- 
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RECEIVER — eonld. 

Sanction, enbiequently obtained — Illegality vkttber 
Cured Where a suit is instituted againrt a 
Receiver appointed by a Court, without obtaining 
tha previous sanction of that Court, the onus 
*ion to obtain «uch sanction does not affect the 

I artidiction of the Court in which tho amt is laid, 
■ut is an illegality which can be effectively cured 
bp the plain! iff obtaining the sanction during 
the course of the litigation Bantu Behan Dry 
r liar end ra hath hluherjet, (1310) IS C It A 
61 and Janat Tarim Don v. A aha Cojtal CAofi 
(1907)1.1, ft. 34 Calc MS, followed Ammckctty 
t Masavikbauan (1920) 

I. t. R. 43 Mad 793 


40. - 


- Rent decree obtained by, 
after conditional order of dmhorge made by Court, 
but not Carried oat and before the decree embodying 
order of ditehargr vat tigned by the Judge — fteceirrr, 
if bound to disclose to Court orderof iitehargr n 
inch Cireumjtanee*— Devolution of is tercet pend 
tng suit — fto application for eubrlilution — Decree 
patted in favour of original party, if bad In a 
rent suit instituted by tho receiver of an estate 
as aoeb a decree was obtained after an otder dia 
charging the receiver on certain conditions had 
been made by the Court It sp]iearrd. however, 
that on the date the rent decreo was made the 
otdet of diacbarge bad not been In fact earned 
out nor was the decree embodying the (aid order 
signed by the Judgo who passed it Tho receiver 
a as in possession as before and ho was subse 
fluently continued as such bv tbe order of the 
Appellate Court l Held, that it was not established 
that tbe receiver was in fact and law discharged 
on tbo date of the rent decree nor was it proved 
that there was fraud such as would entitle tho 
plaintiff to maintain a suit to bare the decree 
set aside. That it was not shown tbit there 
wss in fact and in law such a discharge as It was 
Incumbent upon the receiver to disclose before 
the Court That, assuming that the receiver 
was discharged before tho decree was passed, 
there was only • devolution pending tho suit, 
and the decree made In favour of the receiver 
would not on that account be a bad decree but 
would enaure for the benefit of the party ou whom 
tbe interest devolved, such party not having applied 
for the carriage of the proceedings. IUrr« 
Dura* Doss r. Ml R.F. Ravtcjic 

28 C. W. N. 381 


41. - 


against a Teshildar of their eitate who bad been 
appointed by a Receiver who had been In charge 
of the estate under an order of Court but had 
since been discharged t U'U. that a suit wss 
not maintainable hurb a suit can be sustained 
only on proof of fiduciary relation between the 
parties Hut the Receiver f* not a renrewenfa. 
»iv* of the owner t he is an officer of the Court 
Renew an officer appointed by the Receiver does 
not stand In the earn* position as an offieot 
appointed by ths owner Although a Peeelwr 
ha* been discharged, it is still open to the party 
entitled to rurtbarge bln in his aoeouula and 
ebtsla relief against him ; and a suit mar be main- 
tained against the Peeelwr If It lurtsluiW that 
he has moo lea belonging to the estate stilt in hie 

hands, nertwith*! andmg hla discharge. Rawest* 

Mooxxajx* r. JARaxmett Maxnac. 

28C.WR.p53 


RECEIVING STOLEN PROPERTY. 

Sec Aiteztois Acqcit 

I L R. 45 Calc. 727 
RECIPROCAL PROMISES. 

See Ciul Procmcre Cobe (Act \ « 
1908), O XXIII, r 3 

L. L. R 33 Kad. 959 
RECISION OP CONTRACT. 

See Liottatiox Act (2X cr 1108) For 
I, Art 03 L L. R 37 Eom. 158 

RECITAL. 

See Evidence . I. L. R. 35 All. 194 
See hrtn. 

See llivnr Law — Auexavio*. 

L L. R. 44 Calc. 188 
See Lea«e I l. R. 42 Eom 103 
RECOGNITION. 

See IfixiH, Law— Marriage 

I. L. R. 33 Calc 700 

RE-CONSTRUCTION. 

See Cm u>tva I L. R, 39 c«lc 81 

See District Mincirar Act trow HI 
or 1901). as 3 (7). Pfi 

RECOKVEHSIOW. ttl “ B ”° " 2 

Nee SfAiiowroAX Law— Bioawj 

I L. R. 39 Calc 409 

RE-CONVEYANCE. 

See I'ZCMTBATIOR Act (1377) s 17 

14 a W. N. 703 
L L. R. S3 Bom. 703 


RECORD. 

Rltti ttion of— 

See basso, cox«tkictiov or 

I. L. R. (0 Com. 039 

procedure when, tort— 

See Jidowist L L. R. S3 M«d. 408 
• ■ — nnnteetJEry printing of— 

See Costs L. E. 48 L A. C99 

I L. R. 47 Calc. 415 

Special Tribunal— 

CateWta In.pniement .tel (lUng \ of 1911), e 71, 
tf. (ey—Lanl Ac puilws At! (/ e/ 1131), , JJ— 
Practice The power tn call for record* is a power 
which is undoubtedly inherent in the Judge of a 
Inn«l Acquisition to'irt and Camcquetitly (n tbe 
hf^ctal Tribunal commuted unW the Cab or la 
Improvement Act Golap Cot-maty Darter r 
Pap 1 Sundae ft -ream Deo. 4 C. B. ft 34. followed. 
JiARttn Cnasna* ftosx t Ursa I.tt llotxflOm 
L L. R. 43 Calc, EC) 
RECORDED PROPRIETORS. 

Asa Axaiaat or JUravrE. 

L U R. 47 Calc. 331 

RECORDED TENANT. 

See Laxbloxd sen T**a*t 

L L. R. S3 pale. 90S 

RECORD Of RI0HT3. 

5« Pncat T**a*cr An (VJll »t 
l»«).s*. KOBasu 1*111, 

L LB U Calc. 90 



RECORD OF RiaHTS-«7»tf 

St t B«\a*c> T Ktxtct Act. a 102 

14 C. w. H. 812 
a 103 . 1 Pat. L. i. 479 

a. Ill . . lF&t.L,J. 73 

Set Bombat Lasd Recescs Code. 

1879, % 135 

L L. R. 45 Bom. 1339 
Set Co CRT Fees ACT, 1870— 

• 7 . . . 4 Pat. U 3. 302 

a 17 . .4 Pat. U 3. 299 

Set Cttntiti t Pnoctnc*E Code (Act V 
OT 1448), « 195 (I). w 

I. L. R. 33 Bora. 310 

See Eshatcesiext or Revtx 

2 Fat. L. 3. 124 
Set Lnrnanox 23 C. W. 17. 831 

eorrsctnwj ol— 

See Bi«au. Toixn Act— 

89 5. 103B I. L. R 45 Calc. 805 
s 105 . . 14 a W. 17. 897 

9 100 . . 1» t V/. V. 834 

See Cextbu. PiroviTCEi L»sd Retkxde 
Act— 

s. 78 . . . 14 C. W. H. 680 

moneoo* enlrie*— 

Set Betoil Tixaecv Act, a 100. 

14 C. W. K. 897 

Set IuaCLoitD *xd TemAkt. 

I. L. R. 37 Calc. 30 

Sf ErmicMKi or Rett 

2 Pat. L. 3. 124 
Set Roio Ctx* Act, 1880, a. 20 

1 Pat. L. 3. 021 

Set Court r*a . L L. R. 44 Calc. 352 

presumption u to cortectses* ol 

entries la — 

See Bombay ILixn Retette Code. IS"®. 

j 135 . 1. L. R. 41 Bom. 214 

anit lor alteration of— 

See BetbalTexatct Act, 18fi5.B. 11JA. 

1 Pat L. 3. 78 

See SisrAL P**OAfr*T SerrcrxiST 
RBOtTLATtoi, 1872, as 11.24,25. 

6 Pit. L. J. 373. 

— — - — — Preemption 0/ correct 

of — Finding o/ lower Appellate Cc ' 


RECORD OF RI3HTS— ccdf 

tact to boll that the mere fact that thiiaOrerie 
cliira bad bsoD made oral not sufficient to «how 
that the entry fa tbo finally published record 
wal wrong and this finding waa not liabla to be 
challenged fa second ippeaL OoLR Chandra 
CuUCIIKBCTV c llIBESIlRO KlanORT Ma*IKTA 

(1917) f. . . 22 C. W. 17. 449 

....... . Sem-agntultHral 

Ian ie—B ajol T'*a.*cy An (VI If o/ J3S5), t 10$. 
8 105 of the Bengal Tenancy Act has no applica- 
tion to non agricultural land) situated In a mofuull 
munWpahtv PtrttAoai Pat Cirommitv e Aria 
OjTAom (1018) . L L. E. 43 Cate. 441 

— - . — m . — . Entry *«, thawing 

load 1 \ndiaiht — Sail /or declaration of right o/ 
possession claiming land at khivHatht—Onui on 
A*!eitce la aline that land not each The plaint- 
ill* sued for declaration of their right fo posset- 
•ion of land* which they claimed aa Ihuitcuht. 
The record of rights ahowed that ths lands were 
JtSs/i-iiS! Hell, thst tho ones was on (he defend- 
ant to show that tho entry sras wrong 0*4*- 

dh*b Pros a i. Srvoit r Sum Naedaj. Pbosad 

Swob (1918) . . . 23 C. W. R. 304 

— ■ — ' — — » Suit Jot declaration 

that entry In w trronecnu~-Limi!ution. A wsa 
the sole owner of certain plot* of land. Ilia 
brother in law B bad the lands recorded as being 
held in Joint tensner by himself and A A toot 
DO step to bare I be erroneous cntiy corrected 
and B mado no attempt to derive material benefit 
from it B Instituted a suit in the Small Cams 
Coart claiming to participate In tho profits of 
the land //rid, that a suit by A within sir 
yearn of the receipt of the summons «o the Small 
Cauac Court amt, for a declaration tbit A eu 
the tole owner of the tend was within time. 
Monti A Liters « llier P* a in urn* 

mtl. 857 

- ' - Jail for alteration in 

strand of two records of nghte — £t* i(o( «» Ati 
tlX of 190$), Bel. /, Art 120— Bengal Tenancy 
Act [1111 of JUS), sr JOB and 111 A Where 
there are two consecutive finally published records- 
of rights it is competent to a party aggrieved 
by the second record of rights to aak for a 
declaration In respect ol that second record - 
of rights without displacing any prejudicial 
entries in the first record of rights A person 
who bat acquired a title by adverse possession 
Is net bound to tun for a declaration that be has 
* 1 of rights. 
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RECORD OF RIGHTS — coitfd 
tion * Held that the suit w»b within time She i kh 
Latatat Itourc v Kcmar Gang as and Stsaa 
3 Pat. L. J. 301 
— Effect of entry in An 
entry in a record of right has the same effect as 
between landlords ot neighboring estates as 
between landlord and tenant and most bo pre 
corned correct until tho contrary is proved A 
survey rs an Indispensiblo necessity for a prepara 
turn ol a record of right under s 101 of the 
Bengal Tenancy Act Mussanmat Bret Wsnuvr 
V DeonakdaS Peosad . 6 Pat. L. J 681 

— ■■ i — "Settlement of rent' 

— Bengal Tenancy Act ( VIII of 1S8S), *t 105, 105, 
113 A rectification of tho record of rights under s 
100 of tbo Bengal Tenancy Act as regards the exist 
rng rent cannot he sard to be a settlement of rent 
*o as to preclude a anit under s 113 of the Act 
£3 103 and 105A of the Act contemplate aettle 
ment of rent and not a 100 Maswdba 
Chavdba Isaitoia v UrxvDBA Chandra Haiba 
(1920) . . L L. R 47 Calc 1006 


RECORDING OFFICER. 

See Khoti Settlement Act (Boh Act 
I of 1880), s 21 

I. L. R. 43 Bom. 489 

RECOUPMENT. 

See Land Acquisition 

I. L. R. 47 Calc 500 
I. L. R. 44 Calc 219 
- Pouters tinder Calcutta 


Improvement Act (Beng V of 1011) u 2, *, 36 
37, 39, 41 42 (a), 49 (7), 69, 71(b), It, SI, S9, 123 
Sch tl 13 — 44 Betterment " — Affect"— Landi 
Clauses Consolidation Act ' IS 15 (3 A- 9 Ttct 
< 18), tl 63, 65 — Land Acquisition Act (/ of 755/), 
i» 0, 9, 23 (1) (4) 24 (6), 48— Home and Toien 
Planning Act 1909 (9 Edv 1 11, e 44) • 58(3)— 
Calcutta Municipal Act (Bena III of 1899), 
a 337 (2) — Bombay City Improvement Aet (Bom 
IV of 189S ), i> 25, 29 — Befrrence to Full bench 
when i ncompcte'nt Per Curiam (Cbattebjea, 
J dissenting) — The Calcutta Improvement Act 
does authorise the Board of Trotlecp to acquire 
land compulsorily for purposes of recoupment,” 
it by selling or otherwise dealing with the land 
nnders 81 or by abandoning the land in considers 
lion of the payment of sum onder s 78 T rusteei 
for Me Improvement of Calcutta t Chandra Santa 
■Ghosh 1 L P 44 Cole 219 overruled in so far 
as it decides to tho contrary Per Cbattebjea 
J — The Act does not authorise compulsory 
acquisition of land for tho purpose of recoup, 
ment. The lands are hot to be included in the 
scheme originally for the purpose of thereafter 
mating profits, but if they are properly included 
in the scheme and subsequently found not to be 
required, tho Board have the power to dispose of 
inch lands The question referred to the Full 
Bench did onso (Chattrbjri, J contra). 
Proimno Coomar Paul Chcitdhry v Koylaih 
Chandra Pa id Chowdhry B L B (F B) 159, 
distinguished The preamb e does not control 
■the enacting provisions of the Act In s 42 (o) 
■Of Beng Act V of 1911 affected * means affected 
in any way, and not merely 4 fnjurfoualy affected.” 
The Metropolitan Board of II ml s r Oven McCarthy 
. „ ~ 7 Tt, «nnt« ” Vc 


RECOUPMENT— eonfd 

•imply mean through or owing to the cxecntion 
of the scheme Ha.mmenm.ith and City Hallway 
Co v Brand, L B 4 II L 171, distinguished 
8 78 does not apply only “ to land which was 
originally required for the execution of the scheme 
but was subsequently found to bo unnecessary " 
Per Tsunon, J —Tho area fixed and sanctioned 
as “the area comprised in the setemo” corre- 
sponds with tho 44 lands delineated on the plana ” 
in England if abi Laii, Singh v Trustees tor 

TOE IMFBOVEMXNT Or CALCUTTA (1917) 

I L. R 45 Calc. 343 

RECRUITMENT. 

See Emigration I L R. 37 Calc. 27 
See Uklawtul Recbuitmbst 


RECTIFICATION. 

- ■ ■ ■ fit decree — 

See Mistake I. L R 43 Calc. 217 
of mortgage deed — 


Set Sfecifio Relief Act, 
2 

- of Instrument — 


See Sptcific Reliet Act, 1877, bs 31,! 

of Register— 

Com tan ns Act, 1882, 
ss. 58 and 147 UR. 40 Eom. 13 
See Comfanies Act (VII of 1913) — 

* 38 I L R. 41 Bom ! 


See Register, bectifioation of 

- Entry in the revenue 

register— Misunderstanding of an order—' 14 Over 
light "—A atural Justice — Land Bevennt Code (Bom 
Act V of 1879), » 109, 197 Where an entry In 
the revenue register vraa duo to a misunder- 
standing of a certain order Held, that tbo 
cause of the error being of the same nature as 
• oversight 4 falling within the description of errors 
ms Jtrtt of the Land Bevcnne Code (Bom. Act V 
of 1879), the rectification of the register, so as to 
bring it in accord with the order after bearing 
both parties, was not contrary to natural justice 
It wis a case in which the revenue officer con 
cerned was autbonsed under s 197 of the Baid 
Code to dispense with sny judicial or quasi 
judicial Inquiry Wasudeb MabehjiaN v Go vend 
Mabadev (1911) . 1LR.S8 Bom. 31S 


RECURRING CHARGE. 

Are Maintenance Allowance. 

I L. R 38 Calc 13 

REDEMPTION 

See Bengal Reoclatkx No S’V of 

1703 I L. R 34 AIL £61 

See Civil Procedure Code, 1882 — 
as 13 aNp 43 

I L. R S3 AIL 302 
s 13 . . I. 1 R. 32 AIL 215 

See Civil Pbocedcb* Code, 1908— 
s> 11 and 47 L L. R. 42 Bom. 248 
s 47. O XXI, * 2 

I L. R. 43 Bom 240 

!« 148, o xxxrv, s 8. 

I. L. E. 34 An. S89 



PIQEST or CASES 
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•REDEMPTION — r«»M 

0 XXI * 63 4 Pat L J 335 

0 XXXIV 

See Fqtfitt or Redxmttion 
Set Limitatios Act (XV or 1877) Sen 
n AST U3 1 L. E 38 AU. 195 
Abt 13t I L. R 38 Bon 148 
See LnuTAnov Act 1908— 
as b 1 a to Art 144 

1 LB M Bom. 4S7 
Sen I Asts 140 141 

LLR 49 Bom. 239 
Ann 131 18*1 L. R 43 Bom 689 
See Moktome. 

See Mohtoaoor and Mobtoaose 


Bee Practice 

1 LB U Bom 607 
Bee Redemption Sorr 
See liEGLiTiiTtoN Act (XVI or 190S) 
a 17 L L. R. 41 Bom. S10 

See Teassfkh or Pboferte Act 1882— 
a CO L L. R 43 AIL 95 and 63S 
1 LB e Bom. 117 
88 83 84 1 L. E 39 AU. 719 

m 91 to 9P 
clog on— 


extension ol time lor— 

See Crvn. Procedure Code, 1908— 

O I b 10 O XXXII a 1 

I L R. 45 Bom 1009 
O XXXIV r 8 

I L. B 35 AIL 118 

' la the Punjab — 

See Rrorvi-nov or Mortgages (Punjab) 
Act 1913 , LLRt Latu 234 

— mortgage# mllowed interest and liable 

to account lor mesne profits — 

See Dekxbar Aamcn.TOR srs Act 1870 
8 15 L L. R 44 Bom 372 

— mortgagor s right to redeem when 

property pnrch&sed by mortgagee at Court sals 
and later repurchased— 

See Limitation Act 1903 Art las 

I LB M Bom 843 
- parties In possession claiming inde- 


pendently— 
See Cl li 


transfer h? mortgagee effect ol— 

See LrarrATtos Acr I90 8 Arts 131 asp 
l<8 1LB 43 Bom. 614 

— — right to — 

5 '* Tramef* of Protests Act (IV or 
18S2> a. 9S 1. 1. R. 33 AIL 833 
See Mortoaor LLS » Calc. 823 


BEDEMPTIO N—contd 


gait lor— 

See Civil Procedure Code Act 1908 — 

M 2 97 O XXVI nn II 12(2) 

I LB 54 Bora. 392 
s 11 £xtt I LB 35 Bom 507 
S3 II 47 I LB 39 Bom. 41 
9 4 O XXI Eft 100 101 

LLB 40 Mad. 984 


See ConjnssioTiB 

I L R 41 Bom 719 
Set Cowrokise I LR 42 Calc 801 
S t Decree L L R 34 Bom 280 
See Denshvn Aomccttcbists F eu if 
Act (XI H or 1879)— 

I 1 It 35 Bom. 204 

I LB 40 Bom 483 

as 2 (t) 10A LLB 35 Bom. 18 
83 3 (w) 1° I LB 40 Bom 655 
a 10(a) I LR 35 Bom 231 

8 13 LLB 39 Bom. 587 

83 13 15D IS L t R. 39 Bom 73 


See Madras Civil Courts Act (III or 
1873) b * 12 13 

1 U R. 39 Mad. 447 
See Mortgage 14 C. W If 1001 
l LR 47 Calc. 377 
LLB 48 Calc. 22 
I. L. R 39 AIL 423 
1 L. R. 43 Bom. 334 
See Mortoaoor and MortOaoex 

I LR 45 Bom S57 
See Reocmtion (XIII of 1806 a. 8 
I U R. 40 AIL 387 

Set Trass*er or PsorERTT Arr ( ISS 1 *) 

33 60 07 93 I L R 38 Mad. 310 
»s 60 and 91 I L. R 33 Had. 898 


— — Cinl Procedure Code 

(1*77) • SW— Decree for redemption re treed on 
appeal — Rerti/ution — Jurisdiction of Court to 
echieh application for reel tutian tt mode to aicord 
mein* protir wt«h or* act pme» tp Appellate 
Court decree — Sa t to redeem A mortgagor sued 
lor redempt on of a usufructuary mortgage and 
obtained a decree from the Subordinate Judge 
under wh eh on payment of the sura decreed 
to the mortgagee he' was put m poaeen on of 
the mortgaged property but tho mortgagee 
appealed to tl e H gh Court wb ch increased the 
amount payable on redempt on by a turn wh eh 
the mortgagor fa led to pay and the mortgagee 
thereupon appl ed to the Subordinate Judge for 
possess on and for *«m profile for the per od. 
during eh ch he had been out ol possession 
Held (npholdlng the decis ona ol tho Court* in 
Ind a) that the Subonl nate Judge had power 
onders 083 of the Coda of Civ I Procedure 18"7 to 
award meene profts although they had not been 
expressly g ren bv the decree of the High Court 
II tbe decree was wrong tho part ea aggrieved 
had the r reraedi either by appeal to the High. 
Court or by an api I cat on for re vis on The 
proceedings taken nnder the decree- ®f tho Snbor 
dmate Judge c.ulmlr.at ng in the aala at whicta 
the mortgagee p rported to purchase the equity 
of redempt on were valid and the appellant an 



( SCM ) 


DIGEST OF CASES 


( 5609 ) 


REDEMPTION — ceefcf 

assignee of the right* of the mortgagor, waa held 
not entitled to redeem Pabihc DaT*L v 
Makbto Ajmao (1815) . L L R. SS AIL 163 

— - , Suit for — limitation, 

Tta plaintiffs were llitalthara eons. At a 
sale in execution of a decree upon four mortgage* 
• gainst tbeii father, the mortgagees, defendant* 
in the present luit, bought tho property now 
m snit. The pla intifia were not partita to the 
auits upon the mortgages. Several years *fter 
the •action e»le they inetitoted the present *uit 
for »n account »nd to redeem Held, that the 
first step necessary for redemption ia a declare 
tion that the "ale should bo set aside, that the 
period of limitation to set aside a tate is one year, 
and that, therefore, the auit* were barred by 
Art 12 of the Limitation Act, 1809 Query 
Whether a ifilahhara son can «ue to redeem even 
though he has been deliberately, and with notice, 
omitted from a suit upon a mortgage made by 
hi* father Boon Jai r La la Kali P*ajai> 

1 Pat L. J 180 

— ' Payment of la Line', 

Irhelier amovntt to — Transfer of Property Act (/l 
of I SSI), •> CO, SO and 05- Code of Luil Procedure 
( Atl X of ISO j). O XXXI l , r 5 Where there 
hare teen payments In part satisfaction of a 
mortgage the payment of tho balance due it at 
much a redemption ia the payment of the whole 
aam dne In a case in which there ha* been no 
previous part payment Redemption ta effected 
ly the releasing of tho aceunty, and where the 
{security is eatinguisi til the property is redeemed 
ty the act which extinguished it S 05 of the 
Transfer of Property Act, 1682 is not limited in 
tta scope to cases in which delivery of ooesesakn 
of the property ltaelf ia rendered possible by the 
fact that lie mortgage was en usufroctuaiy mort 
gage The section ia also applicable to ease* of 
simple mortgage where lie property, not bring in 
the possession of the mortgagee, cannot he Iran* 
ferred to the party releasing the amirjty 
Mchanjut Iliaa Kean r Par at Srecir 

3 Pat L. J 190 

REDEMPTION DECREE 

Be* Jloanuca J. I_ R. 43 Bom. 703 

REDEMPTION OF KORTOAGE3 (PUNJAB) 
ACT. 1913. 

... n 18 — Vo rtfaft ndtewud *« payment 

of amount feed ip CnHirlw and pswirns pets to 
neelfiferr — Sod If mmrpyjet far reitom u>n. The 
defendant wrtfsf"" applied, under Punjab Act If 
of 1913 . to the 1 -oUector for redemption of their 
land, and an eider waa pasted in their favour that 
MtfSeastoo abOwld he girm on payment of 
K* I WS 3 - 0 -*. Posaaetbas passed aceeidiriglr 
The p’aintlff mortgsgne tbcrewjwm fastltsfrd tho 
present auit fur restoraUoo of [mMiko on the 
ground that e far larger sum waa doe under 
lha mortgage. The fint Court found that Pi 
IJrtT-CJl wae doe to piainli!* and that they 
were entitled to reuut pnareasma wetil ther were 
■riven the fall omouot This dediires waa uphall 
by the lower >pf«J*la Cicrt, Tl>* defendant* 

appealed to the- (Ugh Coart Hell, that tie 

S eukca a’ a. 1Z of the Redvarotfcai of lfcrtgsm 
;ai»fc) Aet are owAiiewtfy »He to allow e trvtt 
Uttotifhl any wrt»; dcoo by (ha CcHrttur 
Is It* itnB*7 piwresicp ssd II are a***rv to 


REDEMPTION OF MORTGAGES (PUNJAB) 
ACT, 1913 — wild 
S 12 — eo*td 

restore posressien of the land and that the deci- 
sion cl tho lower Courts was consequently correct, 
Baltmnl P.at r CAens (JJ P R 1917), dis- 
tinguished. Zoi Claud r Ifazar Khan (5? P ft 
1917, not followed. Nitau Dm r Dsclat Rax 
I. L. R. 2 Lab. 231 

REDUCTION OF RENT. 

See BrroiL Tivaucr 

I. L. R. 48 Calc. 473 

RE-ENTRY. 

.■ ■ right of — 

See Les*or and Lessee. 

I L. R. 38 Mai 415 

REFERENCE. 


Set Booes or ntrEBESCE. 

See Costs 

L L. R 45 Bom. 1288 

S*e JrEunicriov 

I L. R 48 Calc. 768 
See pBACTtcs LLR (2 Calc 819 


See ABBITKATtO* 


- to determine tenure ol land — 


Set Bombay ItiTCMm JnusnrcTtosr Act 
(X or 1870). «. 12 

L L. R. 43 Bom 463 

— Jury trial' — Ptorrr of 

Jody* lo refer the rose of an occuncd at to trior* it 
afreet nth tie rrrrfir/ — Legality of pnetdtre— 
trim, nol Procedure lode (Aet ) ofliSS).* 301 «) 
— Cooftuwnt of eo-aecuent — Corritioralum—Suffi 
eteney af oreuouiaoce* rauisg a mere nrigioo* 
R 3t>7 (f) of the Cniulnal 1‘rocedore CV*J* eon 
tempi* lea a reference only in the r*»« of these 
seemed aa to whom ihr Judge decline* to accept 
the renllct of tho jury Itnen he agrees with 
thrm In respect of any particular accused t* 
ought Co acquit or convict and sentence lb* latter 
a a the c**» may be Confeasfcma of the to-aecueed 
ran be Ulen Into consideration, but Iha Court 
require* corroboration, before acting cm tlem. 
EwraaoB r Bataw Au Gart (1914) 

I 7. R. 42 C»U 789 
REFERENCE BT COLLECTOR OF RANGOON 
See Arrx.it to Parer tucrriu. 

L U R. 40 Caic. tt 
REFERENCE TO ARBITRATION 

Set A»B*TBlTI>>v. 


hr BOB* t>t the 4Upotln< jtrtlee — 

Set A*»r- suns* J t. B. 37 Calc 85 

— — Inhwqofnl nit— No srpUcwUon 

toiUr— 

Set As an* strov 

I. L. R. <? Cale. 732 
REFERENCE TO FULL BENCH! 

Nee PfcoriWMT 

L L. R. 45 Cale. 313 


REFERENCE TO HIGH COURT - -- 
Set A WITT 11. 

U L. R. 44 Caic 7« 
fee Cetwraah Pxiviwn Cof>»(Act V 
or in*), re 415. tv*. 

1 LK ti Bo*. <7 
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REFERENCE TO HIGH COURT-ron/J 
Stt CBIUTKII. Taisias* 

I U R 41 c*lc 882 

See \ racier of Jraf 

I t R 41 Calc 821 


REFORHATOET SCHOOLS ACT (TOl OF 

189~) 

. t 31 — FoetA/af o Sender —Panlih 
meat — Pervert of Court) dent i) ril f»AM 
offender) 8 31 of Act VIII of 1897 read with tho 
definition of youthful offender enables ptaell 
cally any Court in the cate of on offender onder 
fifteen to deliver him to hia parent* with or without 
euret ce for hie future good behaviour EarrcpR 
r Abdcl Aziz (1016) I L. R 39 AU 141 
REFUND 

See Bombay Distbi -t IfcricrrauTiEs 
Act (Boar Act 111 or 1901) * 2 no 
(6) aso r U a.4 

LI K. 4S Bom. 84 
See Bombay Crrr Immoyebiw 
Tsc*t Act (Bom IV or 1808) a. 
IS (If) I LB <2 Bom 54 

Are UttrtJ* Inrtcxxcs 

ILB ttCalt 235 


•REFUND OF COURT FEE 

• ■ - ■ Appeal over Toluol an 

of— Partial decree — Mrmomrut urn of appeal Oeer 
iu! notion of — Court Jet yard i» lirni by inodtvr 
en(t— Practice. The appellant a agent haring by 
inadvertence over paid eoort fee on the meoioran 
darn of appeal (be If gb Court directed the 
Taring Officer to ieauo the necreaarv eert ficate 
to enable the appellant to obtain a refund of the 
«xreaa eoort fen from the Revenue aulhontka 
In the mat tr of Croat II IF K 17 referred to 
Haimra Onto t> A^ixpa llanaxTr (191«) 

I & R 40 Calc 365 

REFUND OF PURCHASE MONET 

suit for — 

See EtrcniM or D rente 

I L B 28 AU. S'*# 
Set ‘taut rs mcrtMoi or btcbib, 

I L R 37 Calc 67 

REFUSAL BT JUDGE 

effect of — 

See Cross Eimnunoj 

I LR U Calc 289 
■REFUSAL TQ GRANT TIME 

See AzTicHirtST I LB W Calc 105 


REGISTER OF DEATHS 
Eotfeaw— Cert Jte<t copy of 

od*!twi4Si/y of~ Bengal P 

r 724 — Rmdewe del (I of 1372). . 


Pali e document— 
entry in lb* Kimticr 

- Manual 1911 
31 74 and Hi 


REGISTER OF DEATHS— remfd 
ment, ia a puW o document ” a» thin the meaning 
of a 74 of the Evidence Act Under the prori 
alone of ■ 114 of that Act the Court Is entitled 
to presume that an entry tnado la auch regiater 
*u properly made and a certified copy of inch 
entry la Mol stlble in evidence, Ramalmpt 
Redd i v Kotayyn 1 L II 41 Had ?S referred 
to TinucoDtx Sahxa* v Tazxr (1918) 

I LR M Cole 152 
SEOISTEP R ECTTFICATION OF 

Set Cowan I LR 47 Calc 901 
Covra*lta A t 19«2 as. 59 a* d 147 
I LIL40 Bom 134 
S e Comsizj Act 1813— 

» J9 I LB 41 Bom 78 

‘tee PrcririCATiO'* 


REGISTERED AND UNREGISTERED DOCU- 
MENTS 

See Rcoutbitiom Act (X\I or 1909), 
i -0 I L R 35 AU 271 

REGISTERED BOND 

See Liurranov Act (IX or IMS) 
Sen I AST* 110 asp 60 a. 19 

I LB 28 Bom 177 
HEGISTERED COMPARE 
•See CoMraitT 

See EtoriDaToa I L. R 43 Calc 588 


REORTERED LEASE. 


See LtUTTATtoa Act (IX or 1909) Sen I 
AM* 110 116 


It R37 Bom 836 
« r.airan Ilotmso 

I LR U Calc 129 


REGISTRATION 

Set Piston 

I LB IS Calc 608 
Set Civ a Fiocmcas Cod* 1908— 

O WII! a. 3 L L B 39 All *5 
See Covraonnx 3 Pat L. J 43 

Sre COMratcm Act pa. 28 45 81 

U R 96 Bom. 557 
See Dacia* I L. R. 45 Calc. 606 
Set Fvroxsc* Act (I or 1871) a. 70 
I L. R. 38 AIL 1 


See Laud RicmtiutiOX Atrr (B*na 
Act VII or 1670). 

See MoSToao* I L R 37 Calc 689 
I LR 18 Calc I Be 509 
See CScOa Eaxtcts tat 18/19 

I L. R. 42 AIL 422 
1 L. B 33 AU 344 
See PaOvtozirr IxscstHce. 

I L. R 42 Calc 300 
Set Kzcerr LLB 12 Calc 548 
See RaOtsTsaTios Act (HI or 1877) 

See RiOBTB»Troa Act XVI or 1908 
Sn Srtcma PrarOBKasox. 

14 C W N 85 
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REGISTRATION— con id 

See Tbaksfek of Propertt Act 1882 — 


a. 64 . 

S3 64. 118 
s. 69 . 
s 107 . 

9 123 . 


. 6 Pat L J. 715 
I. L P. 40 Bom. 313 
I. L R. 40 All. 187 
I. L. R. 38 Eom 372 
1. L. R 36 Bom 500 
I. L R 45 Eom 164 


See Tucsts Act, s 5 

1 I. R. 36 Bom. 396 
See Waqfhami . I. L R. 42 All 609 


Fraud ol mortgagor unknown to 

mortgagee — 

See Civil Procedure Code, 1903, a 109 
I L R 42 All 170 

— ■ ■ Lessee on a monthly rent — 

Nee UEowTRiTiov Act, 1908, s 17 
I. L. R. 2 Lah. 300 
■ Presentation by agent not duly 
authorised — 

Nee Reoistbatiox Aot, 1903, a 32 
I. L. R. 2 Lzh. 5 

Fraudulent hy mortgagor— 

See Civil Pbooedure Com, 1908, s 
109 

I L. R. 42 AIL 176 

efl-ct ol— 

See Tiui.it mark I. L R. 37 Calc. 204 

ft notice by Itself— 

See Nones . . 25 C. V/. N. 49 


- whether Court can go into the 


question o! validity ol the document — 

See RioBTBATtov Act, 1003, s 77 

I. L. R. 2 Lah ! 


ol receipt for purchase-money — 

See Rsoistbatio’c Act, 1908, a 17 

I. L. R. 1 Lah. 25 

ol transfer ol shares— 

See Co me art . J. L. R. 36 AIL 363 

presentation by agent— 

See Rwistbatiov Acr, 1877, sj 32 and 
33 . . I. L. R. 42 AIL 487 

See Reootbatios Act, 1908 

I. L. R 2 Lah. S 

— Oral *ala followed by Registered 

sale with notice — 

See Sals . . I. L R- 44 Bom. 586 

. ol permanent lease granted by 

occupancy rslyat — 

Set BtitOAL TrsAsev Act, 18*5. a. 83 
25 C. W. N 4 

suit to compel— 

See Rxcictutiow Act (XVI or 190*) — 
a*. 36, 73, 77 . X. L. R. 34 AIL 313 
as. 73. 74. 77 . X. L. R. 34 AIL 163 

— ..i validity of— 

See KraBTBATiojr Acr, 1877, a. 28. 

14 C. W. N. 632 


REGISTRATION— coe/d 

want of— 

See Coxsibuctiov or Docdment 

I. L R. 37 Mad 480- 
— Registration Act (III 

of 7S77), s 17, el (it ) — Endorsement on a nt ortgage 
lord of payment made Satisfaction of a previous 
mortgage-debt — Civil Procedure Code (Act XIV of 
7882), t 43 — Payment by a subsequent mortgagee 
under s 74 of the Transfer of Properly Act (7P 
of 7882), effect of. The endorsements on a mort- 
gage bond ot payments made in satisfaction of a 
mortgage, which payments did not purport to 
extinguish fbo mortgage, are covered by cl (n) 
of a 17 of the Registration 4ct, and as such do 
not require registration Jnran Ah C'g v Casa 
Mai, 1 L P 9 AU 108, and Uppolalandi Kvnhi 
Kvth All Hap v htimam Mithal Kottaprath 
Abdul Rahiman, l L It 19 Meed 288. followed 
Hari Naraix Banerjee t Koscn Kumar i 
Dasi (1910) . . . I L R 37 Calc 689 

■ ■ — ...... . — Document — Variation 

of Terms — registration Act ( XVI of 1908), t 17 (i) 

A document winch vanes tto amount to rent to bo 
paid under an existing len'e registered ae required 
by s 17 (d) of the Indian Registration Act, as also 
the mordents of euch payments, namely, the date 
of payment and consequences of default of payment 
requires registration Durga Prasad Singh v 
Eajendm Earam Cagchi, I L R 37 Calc 293, 
approved, so far os it determines that a document 
embodying an agreement for reduction of rent 
under a previously existing lease registered, as 
required by s 17 (<f) of the Registration Act, 
requires registration Laxjt Moiia.v Gross t 
Goeali Chuck Coal Comeaux; Ld (1911) 

I L R 39 Calc 23* 
— Gift — Consent of donor 
to registration of deed of gift of immovable property 
not essential to validity of gift Held, that it is not 
essential to the validity of a gift of immovable 
property tliat registration of tho deed by which 
such gift la effeoled ahould 1* either at the instance 
of or with tho consent ot the donor Ramamirtha 
Ayyan v Oopala Ayyan, I L It ID Mad 433, 
dissented from Paxbati r Bah Nath Batrak 
(1912) . . I L R 35 AU 3 

Instrument reserving 

at life estate to the mater, not a trill — Instrument 
treating interest in adopt tee mother — Taint of the 
interest m erects of Ft 100 — Registration, Any 
instrument which confers or reserves a Life-estate 
to the maker Is not a will A deed, of adoption 
by which an interest is reserved to the wi/o of (to 
adopter in immovable proporty which she otter 
wi«e would not have poagessod and could not Lave 
poese-sed when such Interest exceeds fn value 
I!s 10o, requires registration 7 *imar talad 
Kasimsab r GnruTA BsSArr* (1913) 

I L. R. 33 Eom. 227 


Family settlement — 

Distribution of family property earned out by means 
of mutation pnciedmgi — Hindu lav— Joint Hindu 
family— Jleprcientahec capacity ef father. The 
members of a Hindu family, one ol whom was a 
minor, entered Into a compromise concerning tho 
partition of certain property to tho course of mnta- 
tion proceedings, and the partition agreed to was 
carried into effect by three proceeding! Ildd. 
that, inagmoeh aa the minor waa represented hr" 
tia father and there wa* no evidence of fraud or 
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REGISTRATION— 

collusion, tho rwipmmlw iu binding on him 
Hill o!*o, that the coroptomiae did not reonire 

tr-piot ration KotU v IWi lot, / L Jt M 111 
SO' referred to Dm* StuiXMi v Hvx l*kt 
(1«M) I L R 37 Al! 105 

— VnrttulertJ d"J of 

nh nniehm’nl of nil and Jnreonol irtate for a joint 
ron'i /f ration — Oml m trace of no ojre nenl j ,rt 
trhnj lie irrltten In ament— Nhti'r admineihh 
■ a ctJtnre — Indue* InltiKt lei, l of It'S, a 91 
Tho pi iiitlfl-»p|*'ll»n* mint dr'rn lant ir»r* ndrnt. 
the "How of Ibaant* ihvMacd, aa nart heir, for 
poajranon of the pwpnt* (eft br tho ilwunl on 
the grounds that she haii lorfelted her right* to a 
lift estate owing to 1 or unrbaahtv The deft ndant 
Mitten led in / r aim that the plaintiff I ut iralreil 
h « claim to ftieeeed to the property left by 
Itaainu and in *U| port of this plea put forward 
a d<K iinent by which the plaintiff pace op *1] tl« 
rigtts in llnsanta’a property teal and potonal. 
on tbo eon 111 Ion that deFrn Unt paid a aunt of 
1 000 to a p'eiWfl Tho evreutlun of tbit 
document was admitted, but not tl« rontenta 
MaM that the document *»* Inadmissible In evl 
denoe for want of registration, notwithstanding 
that ita etwolion hail been admitted Salueek 
Cknndrr v Dhunpui Sinjk, I I. Jt SI Cate SO, 
An l cw<i»i&»rn«nl Chilly V /inninnlyimlanya 
fitly Tax", 3 Vod It C K 313, dUUngroihed- 
I/rtd alao, that a 01 of the Evidence drt tendered 
Inadmiaubfo orat nlileiKt to nrove that there alt 
in oral agreement of relinqulsntnent preceding the 
written document. Jhld further, that aa the 
catuideratlon coild not bo apportioned between 
the real and pcmonal eatate rellnqulabed by the 
deed, the latter could not be ad nitted Into evl 
dunce even in reaped of the petuonal eatate 
Diixi i Pitman x (TaaesA I>u», 19 P JUS followed. 
Vakamnml Balktk v J Inanmmal Amir Repina, 
S3 P R 19IS, and ,?n Pniupati v Sr a Pam I r/w 
royn, V Indian Caere 3<3 3 73. 371. di.tlo 
rurthed Btsnrsiii* Lat, r Mcmawmit Hunt 
I I R. I Lab 433 

■ . — — Cone'nJi" nohet-r. 

Aprrrnent Irhr'tn plaintiff Had I hr J-findanft 
vendor by rhuh Ike h'ttr rerlncled Mr ordinary 
i Her o/ hut property — Ajmnunl not a covenant 
‘ bind — Agreement if indued . 


REGISTR ATT0N— roH/rf 

property, then It wfll be Jeld that b» baa notice 
of thoao dornmenta became ff be made the 
mouiry, which aa a prudent man h* OUfilit Jo 
maVr then thrt wold com* to hit notice” 
Gonpaannag 1 rmaLsai t Mont'tiat Ma<ntx 
tat (1020) I la R. 45 Bom. 170 

REGISTRATION ACT (VlII OF 1871> 

— ■ — — Lena executed before reserving • 
yearly rent if required rerfatn’Jon. 

Rrr Tiuvarx* nr 1 horiRTT Act 

23 c w k eu 

REGISTRATION ACT OH OF 1877) 

Sra PrcrsTmaTKie 

Sir V XT BOR axd Frrcnasiut 

I L R. 41 Bom 300 

effect of— 

See Girt . 1 L. R 40 Mad 204 
1.3— 

let KairuriT f LB 20 Calc 1013 

n. 3. 1 (4). 43— 

*-• Srrcinc runmanci. 

14 C W. K 35 

3. 17- 

Ser Civil, Fiocum* Conr, 1892, a 37* 
1, L. R 33 Had. 102 


Tint defendant obtained poajeasion of certain Undi 
under an unregistered Instrument which gave hfm 
tbe ncht to apportion future rent* (over Ra 100 
fn value) toward* an antecedent debt doo to 
bun //<td, tint tba fnatroment errated a right 
to benefits Jo arise out of land, and waa com 
pulaonly regrstmll* ondor a 17, Indian Regit- 
tratian Act I enlye B ibih haib r SMmmapa 
Bala pa />-nl, 1 L It 19 Bon 6 S3 followed. 
Mini Lai v 1/ m tar Unnoun, 1 L. It 13 Calc 
•4* diatlngulil od fimlittir v Sant ltd, / h. 
R 10 ill 133 , distinguished. Such a doenment 
admitted in evidence 
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DIGEST OF OASES 
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REGISTRATION ACT (HI OF 1877>-<»nW 
■ ■ ■ . ■ — Deed of g ft •• favour 

of a marrted minor girl presented for reg Stratton 
by latter « father without authority from executant 
~Reg strat an if valid — Deeds void Two deed* 
of gift executed by K in favour of his niece A 
who was a minor and married to bis adopted 
son were presented for registration by At father 
and registered Held that upon A a marriage 
her father ceased to be her natural guardian and 
never having been appointed her legal guardian 
was not her assignee or representative within the 
meaning of soc 3 of the Registration Act, 1877 
Nor was he with n the meaning of sec 31 of 
the Act the representative ass gn or agent dulv 
author sod on behalf of K The registration of 
the deeds was therefore illegal invalid and void 
with the consequence that the deeds themselves 
were v old and unenforceable Amba (oho* Padma 
VATnt) l SRBrvrVASA Kahatgi 

£6 C W N (P C ) 369 

g 17— 

See a. 3 I L R 34 Bad 84 

I L R 35 Mad. 63 
See Cmt Fhocedctb Code, 188* s 373 
I L R 33 Mad 102 
See Limwatiov ACT, 1877 Sen II Arm 
132 144 I L R 35 Bom 43) 
See TaA-rsmt of Proferty 4ct *s 65 
123 I L R 34 Bom 287 

. ■ Registration — Ad op 

t\on— Authority to adopt~1Vhether document a will 
A Hindu about three weeks before his death 
executed a document wh eh was headed by a state 
ment that it was a w 11 In favour of the exccu 
tants wife | hy it the executant after staling 
that he had long been seriously ill and had no 
issue said I have consented to your adopting 
a son at your pleasure and conducting the manage 
ment of the estate In the beet manner Nono of 
my belre shall hats cause to roi e disputes touch 
Ing this matter This will has been executed 
by my consent T1 a document was not reps 
tered Alter the executant s death his widow 
adopted a son to him. Held that the document 
was merely an author ty to adopt and not a will 
and vvaa therefore required to be registered by the 
last provision in 8 17 of the Indian Registration 
Act 1877 [Judgment of the High Court affirmed ] 
Bheema Deo r Behabi Deo (1021) 

I L R 44 Mad. (P C)733 

els (a), (b) and (h) — Registration 

Act (XY l of MS) * IT. txeep {»)— / eguterei 
conveyance— Simultaneous unregistered document to 
reeonvey — 4a ordinary ogit ment to sell — Exemp- 
tto i from registration The plaintiff and the 
defendant agreed that plaintiff should nominally 
sell tho property in s lit out and out to tho defend 
ant and tl erenfter attorn to him for an amount 
o' rent wh ch wo Id represent reasonable interest 
A conveyance to thia effect was executed an 1 duly 
registered- Contemporaneously the defendant 
executed an agreement to the plaint ff to re -convey 
the property for the same consideration namely 
P-a 1 4f*> when called upon to do so 7 Ox* agree- 
ment w a* not r g stored Tl o pla intlff having 
broocht a Suit against the defendant for the 
rpecihc performance of the unregistered agreement 
to re-con vev tto lower Courts dismissed the suit 
On the ground that the a "Torment was comrul 
acrlly legist rsbie under s 17 cl* (a) and (l) of the 


REGISTRATION ACT (IH OF 1877 y~eontd 

els (a) (b) and (h>— eontrf 

Registration Act (III of I8”7) On second appeal 
by the plaintiff Held reversing the decree 
that tbe agreement did not require registrat on 
Separated entirely from the defendant e registered 
conveyance plaintiff’s unregistered document was 
nothing more than an ordinary agreement to sell 
and such agreements were expressly exempted 
from the operaton of s 17 els (o) and (b) of the 
Registration Act (III of 1877) by cl (A)andofs 17 
of the Registration Act (XVI of 1908) by exeep 
tion (r) Having repaid to the form of tho 
document as a whole it was no more than an 
ordinary agreement to re-convey Satad Mib 
GA irr MiyaAu (1014) I L R 38 Bom 703 

els (b) (c)— 

See Transfer of Profebty Act (fV of 
1882) s 5* I 1 R 37 Bom 53 
- ■ els (b) and (d ) — Lease of palmyra 

juice — IFIeMer lease of immovable property 
Where a document stated that tho lessee had 
taken for lease for tuo veers the palmyra trees 
in a certain garden and that he would 

not cut tho lesvra of any of the trees on which he 
climbed except those whoso leaves had to bo 
cut Held that it was not a leasa o imraov 
able property and that the interest conveyed by it 
was not for the purposes of the Registration Act, 
an interest in immovable property Sukry 
Kurdtppa v Ooondakull Rogtredli 6 Had // C 
"1 and Seem Chetliar y Santhanathan Cktthar 
1 L R 20 Had 58 eiplamed and distinguished 
Nates a t Takoaveeo (1914) 

I L. R 38 Mad 883 

Cl (d) — 

proviso — Lease ned resrert g a 

yearly rent not inlAia the exemption The proviso 
to a 17 (d) of tho Registration Act will apply only 
in the case of leases which reserve an annual rent 
A lease for a term of 3 years which reserves no 
annual rent but only provides for the payment 
of a lump sum, is compulsorily registrable even 
when such lump sum is less than tho aggregate 
of three annual instalments of Its 60 \ zuca 

tajam Cnarrr r bunra Tu-lai (1009) 

I LR 33 Blad 218 


■ Reservation of unite 


Tent not necessary to bring the doeimenl within 
proviso to el (ff) of i 17 In order to exempt a 
lease from registration under the prov so to el (if) 
of s 17 of the reu stratlon Act it is not necis 
sary that an annual rent should be reserved- The 
proviso simply means that il an annual rent It 
reserved it should not exceed fifty r pro* I E-v 
XATASAUI CnETTJ r StTFA PlLEAl (1J10) 

I L R 34 Mad 63 

els <d) (h)— 

See Lease I LR 37 Cftle. MS 

Amalnamah if must 

be registered when lease intended to be granted a lease 
in perpetuity — Agreement to least which Conte m 
plated execution of jxrtto and kaluhiat but never 
Delete inxnded pasting >■ le upon del very of jnstu- 
Sion «/ a document merely creating a right to obtain 
a enlsri/uent document 141 ere a document de 
acnled the land intended to be d mined and set out 
tho bounds ri_s thereof and proceeded to say that 
according to your prayer I grant this nwul 
namah to you for erecting houses after reclaiming 
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REGISTRATION ACT (II OF lB77)—to»ld 

Agreement to hand over land in 

consideration of supply ot funds for litigation — 

See Champ eety Z L R. 1 Lab 124 

el. (i>— 

See Rss Judicata 

3. L. R. 36 Mad. 46 

— . Cl (1) — Document whether Will or 
an authority to adopt — Registration compulsory 

i / bitter The operative part oi a document which 
the writer called a “ Will ’ stated that having, 
owing to severe illness, had serious misgivings 
and not having been binned with an heir apparent, 
the writer had consented to his wile adopting a 
son at her pleasure and conducting the manage, 
ment oi the estate in the best manner Held — 
That the document was not a Will but only a 
power to adopt and as such onght to have been 
registered as being an authority to adopt a son, 
not conferred by a Will within the meaning of 
sec 17 (l) oi the Registration Act ol 1677 
Ananua Bhava Deo v Krujx. BzrarI 

28 C. W. S. 374 

cl (n) — 

See Mortoaoi I L R 37 Calc. 589 
Fes Receipt I L. R. 42 Calc. 546 

— 1 1 ~ Mortgage — Agreement 

to reUnqvtsk portion o( principal arutall interest— 
Acknowledgment— Registration Held, that an 
agreement executed by a mortgagee after the date 
of the mortgage wherebvhe relinquished a certain 

S iart oi the principal and all interests post and 
nturo, on the mortgage In hen of certain services 
rendored by the mortgagor to the mortgagee was 
a document which Teqnired registration to make 
it admissible to evidence, and it could rot be said 
to be an acknowledgment of payment within 
the meaning of the exception contained in a 17, 
CL (n), of the Indian Registration Act 1877 
Gosabdhas 8ahi t> Jadufatk IUi (1913) 

I L R. 35 All. 202 

n 17. 28, 49- 

Fee Mobtoao* I L R 48 Calc. 503 

S3 17 and 49— 

Set Mobtqaob I L R 43 Calc. 1 
Set Oiidh Fwates Act (I or 1889) 

L lu R. 33 AU. 344 
See TitAvsrEB or Pnoriarr Act, 1882, 
s. Gl . . I. L. R. 37 Bom 53 

- — . . — , . Document compulsorily 

reyM/eraile — Registration ly mistake in a wrong 
look— Mistake not to aged parties — Document 
duly registered — Endorsement releasing mortgaged 
property (or consideration in cash— Registration 
A release whereby a father transferred all his 
rights of ownership in his immovable and move 
able property la favour oi his son wss registered 
"not in Book No. 1, bot in Book No 4, that u (o 
say, not in the Book kept for the registration 
of documents compulsorily registrable under 
s. 17 of the Registration Act (III of 1877) Held, 
that the releaso most be considered at having 
been duly registered. The father a property was 
capable ol identification and the error of tbs 
registrar in registering the document la Book 
No 4 should not be allowed to affect the parties 
prejudicially Sordhji Edalji v Iski canto* Jag- 

vot n 


REGISTRATION ACT (II OF 1817}— confJ 
«. 17 and 49 — cnntd 


jir ondas, ( IS92 ) P J S, followed An endorse- 
ment made by a mortgagee (on the back of the 
mortgage -deed l releasing the mortgaged property 
in consideration of n cash payment ot Rs 300 fa a 
document which requires registration, and not 
heiug registered was not admissible m evidence 
either of the redemption of the property or of the 
real nature of the original transaction between the 
parties. Pabashbawaht v Rama (1909) 

I L. R S4 Eom 202 


Registrat ton — Corn- 

promt se, not embodied in the decree, containing a 
contract /or pre-emption The parties to a amt filed 
a compromise which, in addition to setting forth 
the rights of the parties as to the property in suit, 
went on to provide that if either party sold his 
share of the property, the other party should have 
a right to pro empt The decree based on this 
compromiso was silent as to the right of pre emp- 
tion Held that the compromise required regis 
tratioo, and, not being registered, could not bo 
used to support • suit for the pre emption 
Kjsai Komm t Sthteu Kckm (1916) 

I L R. 32 All. 206 


i of 

t , any 

decree of Court Hell, that a petition containing 
the terms of a compromise between parties to * 
Revenue Court suit, which had been filed in the 
Court, but waa unregistered and had not been 
acted upon or embodied in the Revenue Court’* 
decree, could not in n aubsequent civil suit be used 
as evidence of the terms of sucb compromise, the 
property purporting to be dealt with thereby befog 
above the value of Rs 100 Sadar vd-din Ahmad 
v Choirs. I I R 3f AU 13 and Kashi K«n6t v 
Sumer Knnbi, l I. R 32 AU 206 followed 
Bhaowam Sakai v Har Chaim ( 1911) 

I L R 33 All 475 


■ ■ Petition to Revenue 

Court in mutation proceedings — Compromise — 

Family settlement A separated Hindu created 
two usofructuarv mortgages on portions of hla 
estate and then died leaving a widow and a 
daughter The widow held possession for her 
life time and created a third usufrurtoaiy mort. 
gage She dird Her daughter laid claim to 
the estate and applied for entry of her name In 
the revenue records, if, one of the reversioners, 
contested her application, urging that her father 
waa joint with him and not separate The parties 
came to lenns, orally The daughter agreed to 
give up her claim i 31, in retorn, agreed, to take 
the estate, to ray off the mortgages and to nay 
a certain sum to the daughter They two then 
filed a Joint petition In which it waa stated that 
the parties had come to terms This statement 
in the petition was followed by another on behalf 
of the daughter that a* she had given up her 
elaim to the estate she had no objection to mota 
tlon of name* being made In favour of Jf The 
Revenue Court’s order was that mutation was to 
be made according to that compromise 81, to 
accnre to the daughter the payment of the money 
which ho had promised to par, executed two 
bonds in farour of her sisters h urban d , but he 
never paid tho money due thereon t on the eon. 
traiy he managed to gel the bonds hack and kept 
them Soma time afterwards the daughter sued 
to recover pcawoskm of the property in dwpute 
3 A 



DIGEST OF CASES 


( 3020 ) 


REGISTRATION ACT (n OF 1877)— eonid 

SI. 17 and 49— to nli 

Bell, that in the circumstances the plaintiff was 
entitled to a decree conditioned on her pajng 
the amount due on the mortgages Tsoiuni 

v BiSBuaiUB Dube (1916) 

I L R 38 AQ 368 


REGISTRATION ACT (H OF 1877 )— contd 

* is. 17 and 49-omtM 

descend to tbo heirs of A as hie separate property 
VetacATAfrAm r Veixata Ravqa Row (1920) 


I L S 13 Mid 1 


■ 17, 49 and Si 


. property 

1 0 share egvoily money realised from their mart 
gages— Suit by one 0/ them to recoier money reah-ed 
by the other— Agreement alio affecting the mart 
gaged property The appellants were the first 
mortgagees of certain immoveable property 
and tho respondents held a second mortgage of the 
same property and they came to an agreement 
‘‘that both parties Should aa regards rights, stand 
in the same position without claiming prior or 
subsequent rights, and divide and appropriate in 
eooal halves, aa per terms mentioned: herein, 
whatever amounts may be realized oil the date of 
realization." T1 e agreement was found to he 
made for valuable consideration. The appellants 
having realized part of the estate, the respondents 
sued them in order to obtain their eliare of the 
proceeds to which thev claimed to be entitled by 
virtue of the agreement An objection was raised 
by the appellants that tho agreement required 
registration, and not being registered conkl not 
be used as evidence Held, on the construction 
of tho agreement that if the whole effect of the 
agreement was to provide merely that the realized 
money was to be diTidod In equal shores, there 
wss nothing to require it to be registered and If 
on the other hand there were two d stinct provi 
Jiona, the one relating to right, of property, and 
the other with regard to the division of the money 
realized, then as the proceedings in the mnt related 
merely to the Question of the realized money, the 
agreement need not bo registered for the purpose 
of being given in evidence in thusnit, although it 
might require registration in a suit relating to tha 
regulation of the rights against the estate itself 
VthaVAS CuL-ni v SOBBAMAsias Cnrrri (1920) 
I L R 43 Slid. (P C.) 669 


tiled subject of that State, necessity lor registration 
of — Adoption on each authority— Right a I adopt'd 
ton to succeed to Am adoplnt mother a lather's pro 
perties situated in British India — Tenants ««. 
common— Adverse josses, ton by the heir o/ one lor 
more them tirelce years— Art Hi of Iks Limitation 
f •{.«”) P* Indian Regi.tratmn Act 
(III of 1877) docs not apply to authorities to adopt 
executed in Native States by domiciled subjects 
of those State* , »ueh documents are valid and are 
admits ble in evidence in British India without 
registration. A person adopted in pursuance 
of snch an authority acquires tho sta'us of an 
adopted son cspablo of inheriting the separate 
properties of his adoptive mother a father situated 
in British India. If on the death of A, a Hindn. 
who held an estate on behalf of himself and other 

tenants in-common the estate is held exclusively 

by his widow or daoghter as bis heir, claiming it 
a* his separata property adversely to the other 
tensnts-in-common. for more than twelve rear*, 
the rights of the litter to recover the estates* 
TJ^!»it| i ^. ,:< A 0 I 0O, ai r ®iif r, f d un 6er Art 1*4, 

* " " "" J ’ apply On 


See None* 

if 17 and 87- 

See Waqtvama, IIS 42 AU. 609 

Deed appointing mat- 

noth ot vail need not he registered Personal 
interest of registering officer disentitles him to 
register and if he m good faith docs so overlooking 
his own interest it is adopted in procedure which 
is condoned bv s 87 of the Registration Act 
Mtthammad Ri STiM Ail Know v M.irivi Mcsn 
taq Rtnun 25 C W N. 123 

t 21 — Registration — lion) far a mi* 
description of property comprised in a deed may 
invalidate registration Where one of several 
villages comprised in a registered mortgage deed 
was described is being in a wrong tappa, the do 
script ion being, notwithstanding this error, suffi 
cient for identification, it was held that the mis 
description was not sofficient to invalidate the 
mortgage as regards the village in question Don 
Madho Singh v Jagot Smg% JO AU K, J 33, 
referred to Pabsotak Das « TATranr Pabtab 
Naraix Srxca (1913) IU 35 AU. 250 

I 28- 

Are Mobtoao* 1. 1. R. 48 Cate I 
— Jurisdiction of regirtering officer — • 

Registration— Validity— Property actually icithm 
jurisdiction included in conveyance — Vendor found 
not to hate title in it — Fraud, not found Where 
the title to the only item of property sold by a 
kotala which would give the Sub Registrar juris- 
diction to register it was disputed and ultimately 
found not to have been in tho vendor Held, 
that thia alone, in the absence of fraud on the part 
of the vendor or the vendee, or tollosion between 
them, would not render the registration of tho 
lotola by the Sub-Pcpstrar invalid when the 
property did in fact emit within his jurisdiction. 
stai/ Bath Teirort v Sheo Sahoy Bhagul, I L. R 
JS Calc 156, distinguished Bbcuo Gopai. 
Muxbbjzs v Aibilash Cbexdra Biswas (1910) 
14 C W. N 532 


i 28. 30 (b), 4! 




the death of the widow or daughter the estate 


will 


mortgage, non-ssutenee of — Onus of proof — Effect 
of registration by officer not haring jurisdiction — 
Mortgagee, title of— Amendment of Schedule to 
mortgage deed — Property substituted not belonging 
to mortgagor — Fictitious entry ts Schedule to get 
deed registered in Calcutta— Concurrent findings of 
fact as to mistake <■ refries in SchcdvU — So tii 
deuce shoving mutate The plaintiffs (appel. 
iants') claim was based on s mortgage decree 

K ssed in a suit brought in the High Court at 
Icntta on its Original Bide to enforce a mort 
gage executed in the plaintiffs favour The 
defendants (respondents) were the mortgsgor 
(who did not appear) and two other persons who 
disputed the mortgagees title. These defend 
ants (who had not been parties to the suit on the 
mortgsge) alleged that the mortgage deed hid 
net lien legally registered, because no portion of 

tbe property mortgaged was situated in Calcutta 


t 3«2I ) 


PIGl'- < T of cases. 


( sc: » 


EEGKTEATIOS ACT (H OF TX7iy~a*H 

M. IS, SO OX 4 9-corotf 

where the deed tad been nir.'lervd, and the decree 
had therefore been made by a Court whkb tad no 
jarikUetioo to entertain a wait on the mortgage, 
and the plaintiff had no title to maintain the init. 
Tho only portion cf the property Ja the mortgaga 
deed aJleyed In the *uit on the mortgage to he 
akuate In Calcutta, au pater! Xt>. IS in the Sehe- 
<!alc. and wa* draerlbed >i “ 15. Cora Dai Street", 
but the property 10 described «u foon I to bo 
roo-r intent, the wror» drtniflwo belnjt «a!d to 
t* due to » tmriakti though oo evidence of ft eal 
jtiern The Court d reeled an amendment, and 
tho description »ii altered to “15, Aihntovh 
Pry’* Lane “ which waa In Calcutta, and wai 
coiaprtaed within the aarne boundarie* a* there 
ytven In parcel 2S of tbe Schedule to the mortgage 
aired In the preeent auit no erldenr* waa prrn 
either by the mortgagor or the mortgage* to thow 
that there had been any mistake In the d»«criptJoT) 
*f the Property , bit ft w-a» proved hy tho defend- 
ant* that the property contained within the 
bonrjiUnea glvtn in parrel !! ■>< property which 
did not belong ami rterer had belonged to the 
mortgagor Doth the Court* below. 1 ku the 
High Court In the toit on the mortgage, found 
without any erldrwe that there hail tewn a mt» 
lake in the entry of parrel I*, ami he! I that part 
«f the property 1-eing in Calcutta tho deed had 
teen properly geguirrod there, and that the 
decree in tho mortgage amt had be»n rightly 
made, ami with junadietion /l ill. (referring 
thnao deeiaiomj. that it wa» open to the defendant# 
{not baring l**n lertle* to the mcftgagw acit) 
to con teat the eallditr of the decree, an I for tha 
earn* reaaeax thu dtreeticm ct the UijS Coort 
that the entry In the fnhedule ahool 1 lei amended 
-did not affrot them , and that under the rirrnm 
ataneea of the caae tte ono* waa on the plaintiff 
to ahnw that the entry in that parcel waa wet a 
tdilisai entry, wl Ich onuv ha ha 1 not dlro harped 
-And thnr I-r.Mah.iw on tfcae»*Jurt efllial partiea 
4011 Ih* evidence in the ca«». held that the parrel 
•waa In fact a fidiilmii entry ami t rp o ni lel no 
property that the mortgagor powwei or lotaMM 
lo mortgage, or that the mortgagee intruded to 
■form tort el Ha vxrwritr Path an entry inter* 
•tlonaliy ma la am of by tka jartW |i* the purpoar 
«if obtaialag r»*i»tratJoo In a <l-»lr»rt where so part 
■of the property artoattr charged and let en. led 
eo be charg'd In fart ended. »»< a fraud on tke 
llegiil ration Uw. and on npitratiMi cltthml 
by erana llwrocf vu valid. An each frti't/u* 
entry liuwtdl to ptf a wWatie appearamw 
to the deed cf neiatlng to properle la Calcutta 
•when is teahlw aeKh waa twit the eaae, ic «M fcnrl 
tit* deed wltKn the t mini jiitWiHUs «f tie 
Cone The High r«an, the* e'er*, had so lam 
ilhtlc* to make the decree i iwl the dec) M 
iaiial brew rc{«tn»l In amcedacre wfih tk* 
ICegotrotren Art fill it HI'V. Ibe mortgage* ha 1 
tta tllJe to maintain the wait The proerip-Ie cf 
wramil CwrLege tff fact da* a-ot apply to a 
ea«» 1 . 1 wo ecrieorw | ace ceding la w»C »«"••»» 

patvipha dU. id* t*~«* that lief* la wo eat. 
drfcw t« avppnrt a 4**txf t»t«* a ^wavrina ef taw 

llliwn Ibide*. It* Wabrol MU Jarigw f ori 

tbit *sv rm«*aw retry U the IkirotmJe ha-1 t»«<* 
•aide Ip mlataka. avl the Huh Coat aroptad 
that l«i liner w*a an ryi-Uec* to 

that tWre in in tvrt a&t tuiMale la Ur* matter 
JU'.f, lltl the SraJ rtf ware te* wls<b ru'J be «*t 


EE3f3THAT103T ACT (II OF 1877)— corii 

I*. IS, 83 (k) 49— ta»tU. 

aride by the Judicial Committee on appeal with* 
oat departina from their practice of not interfering 
with concurrent Ending* of fact HaxgxoRa log. 
Hot Cjiowiihtm r lUtttmt Pest (t9t<X 

I L. R. 41 Calc. »72 

— i. 32. — Aeywtnrtio* — 'Trtrcagi/m* ** 
TVhero the ero.atanl* of a doeuwent whV-h H i* 
drairrd to regWer are preaent acipuieaing in th« 
banding oter of the document to ton ilepitrar for 
rcfiitrstion, th« fact that the phymral act of hand 
log the document to l to Repittrar f* I'erforuied ly 
a pereon who i# not authorued to ‘proarot * the 
docummeat for regutration, will wot grader tha 
preaeaUtion iarabd. Nattl Jt»L r, A*prt tl afu» 
Knur (1912) I. L. ft. 34 All. 355 


- at. J2 icd.U- 


- ^eyutnsfioe— fVreeal, 


li one) powee of ordinary for rwparfrohow— -Fat* 
cetuaf ill and iwiUt to go fo nyuficilwa rfft— 
Ereewf-iiil trraJaf or yrntoUr — J/iwl./*7r July 
rrjut/red uadre pmrrr M perron fed cad lalln- 
boo ltd. In a milt on a mortgage eiromted on tho 
30th of Auguit. 1*9,5, a ipoeation aivee whether tha 
mortgage bad been duly regulered. It appeared 
from an endoreement by the Kab-negUirwr on the 
power cf attorney under which It purjiottej to be 
registered that It »»» brought to him on the Ilk 
ef .Vorember, IK*. “ for rTgutiataem wnd aatben. 
Heatioit" by » aerrant cf the oarwuUnt cl tha 
power who aald "that the eirouUnt waa 01 nnd 
unable to come hfmrolf. and aaked that theponrr 
Cf attorney might be reglHertd on the *pet ~ 
A» that wool I h»»e been (IJejaX the Kob-Ueflt* 
trar, on the 4th cf hoeemlwr, went to the re»w 
drnce of the eiroutaol, and w»* aalkfled that t* 
waa HI and unable without ri.k an I rotfowt Inr.c- 
renieoce to attrod at the rrgialralion olt-w » ae.| 
ha read thu eooleot* of IK* poweraf atterwy to 
the Piroutant. whn tbereupwin a.lmitte-1 Ik* uiw- 
eulKui and ccMpJetloei cl thw frower. an<l aitlil 
that aftet regi*i ration Ik* d-waaneot thovkl U 
gives to tha perroet warned a* tho aMwoey U It I 
and tfcerwwp-ot Ibe flub Keg^Uat rogUterol H. 
II rll ah»i lU reeoeri1«tI-m by tha aervacl co lU 
4th of November wa* Innpegallv* and Ihal tbe 
eaeeutasl hi merit wa* Ik* real peerontee and w»» 
*c treated bv tho boMtegutMr «4 tb* •< 
Novoober /»**»• /•**»>« r ,t{M 

«r. Ai»%. / l. r v as li . l. m « t a i 

' itInt*S«W. TV" jeroon natne'l *e altrotwy 
In the power fer*e«t*d On tta 2nd ef Jaaaary, 
I* Vi, iv- w a»*d ttprot tho uwatgage of wklth to 
lad ubialrad rvcMraiUe* UteW tb* pr.errg 
attorney Hi U tl at It* poioee Wt* doljr r*»W- 
terrd an 1 aatlartwa'ol in a e**-d.*.« with •< » 
an i J3 of the r*.* nr* lion Art |1H ** l*’*) •* * 
Ike wb*eij*rrt ref‘‘t*tJ<m of 1 ** wwatgnfj 
B*ri»r It tr | la allawi W»w*-I b» I’ **’ * t*-"* 

r '"‘ T "“£tT«« <n 

S3 C, W. ». TJ 

/■«.rfat w o reWfo.o— 

;vmn|t-iv h*W«-’)» of - f*mm f- 

rwo •AaO'ig t r rt'*'-*** >b"w-V *wa«**»l 4* *“•* 
bv* •»*«*«*< lg ao v***H<eef *“ 

tWtX *b*rt lb* fai-ite at the »4 

a tbroarewt a* If *•»«>*«■ aft** tte tajoo of a 
enaoidefatb* jaW**d U tiro*. M »t U |Wt*« 
lUl tie r»pleja’»« •*» aaTK'd M arv*o-iag lo 
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REGISTRATION ACT (II OF 1877>-«mW. 
— ■ ' i. 60 — eoueld- 


REGISTRATION ACT (H OP 1877>-«"teW 
— - *. 77 — condd 


mortgages of different dates was sold in execution 
of a decree on the latter of the two mortgages and 
purchased by the decree holder, who afterwards 
sold it by an unregistered deed to Bal Kishan, 
who in tnrn sold it by a registered deed without 
making any mention of the prior unregistered 
mortgage, if eld, that after each sale no suit would 
lie on the pnor unregistered mortgage Bobhag 
■chand Oulalchand v Bhaichand, I L. R 6 Bom. 
193, Balder? Prasad v Pal \eo, AH Weekly Note?, 
1901, 112, and Ban Lai v Tlabtr Bachcha Singh, 
10 A L J 11/, referred to Ishbi Prasad c 
Com Nath (1012) . I I R 34 All 631 

— ' ■ - Registered doeumtn t 

relating ta land, effect of, as against unregistered 
document — Notice of title created ly prior unregis 
tered decontrol, effect of, on holder of registered docu 
meat — Burden of proof as to such notice — Possession 
of person other than vendor. If sufficient notice to 
put purchaser on enquiry — Effect of purchase with 
such notice S 50 of the Indian Registration Act 
baa no application when the person who claims 
title under the subsequent registered document baa 
notice of the title created by the prior unregistered 
document The burden lies open tbo person who 
alleges such knowledge or notice to aver it in hia 
pleadings and to establish it If a perron nut 
chases and take* a conveyance cl an estate which 
he knows to be in the occupation of a person other 
than the vendor be it bound by all the equities 
which the person in such possession may have in 
the land Maooo Brahma v Bakltusiisa Daj 
<1913) . . . 18 C W. N 657 

s 60— 

See 8. 32 . I t R 34 All. 253 

See Evtoevcs Acrr (I o» 1872) e 70. 

I L R. 38 All. 1 

s 73— 

Set a 32 . I X. R. 34 All. 253 

I 77— 

— . Suit for direction to 

register documents — Scops of enquiry — Issues — 
Execution — Compliance trifA rwuireweii/A o/ fair — 
Effect and binding nature of the documents In • 
suit for a decree directing the registration of certain 
documents, the enquiry in Court Is to be directed 
to two points only, namely, (a) whether the docn 
meats bad been executed [ and (5) whether certain 
requirements of the law a* to presentation for 
registration in due time to the proper office, and 
in Vue manner generally pmen’oed by the T eg s 
tratloD Act, bad been complied with Ly the person 
presenting the document* for registration Pa; 
tact hi Ohosh v Debrndra Chundra Ifojumdar, 

1 L It 21 Calc £63 , Balambal Ammal r Anna 
chain Chelti I L It 13 Had 255 , Kanhaya Lai 
-e Sardar Singh, I L. B, 23 Ail 2S4 The defend 
-*nt in such a suit may possibly hare good reasons 
■why he should not bo bound by the documents, 
but tho law does not allow him to advance such 
reasons in a suit under s. 77 of the Indian Repa- 
irs tl cm Act W W Broccrx r Rajah Erahxb 
Mohajt I! II It AM Siiaii (IPOOV u C. W. N. 18 

-- ■ ■ .... ' t Suit for registration of 

ns document — Limitation — Order striking off a etui 
Jot compulsory registration of a document — Pm; to 

— IW order refusing to register— Period of thirty 
•day r tchen to nr» from Where the plaintiff applied 


to the Registrar for compulsory registration of 
a deed of sale and the case wsb struck off, but on 
the plaintiff's application for review the case was 
restored and the Registrar alter taking evidence 
on both sides made bis final order refusing to 
register the deed, and the plaintiff instituted a suit 
in the Civil Court under s 77 of the Registration 
Act within 30 days from tho date of this order 
Held, that the final order of the Registrar made 
alter the restoration of the case was the order oi 
refusal in respect of which the plaintiff was entitled 
to institute a suit to the Civil Court and the plain 
tiff"* suit was not barred by limitation. Satis 
SAJED V B ASA DA FoSSAD CnACDHTTRT (1013) 

17 C W. N 585 
— Fail for registration of 

document — Limitation — Last day a holiday — Suit 
filed on tt-opening of Court — Stare decisis — General 
Clauses Act { X of 1331), # 77— Central Clauses 
Act (I of 1397), s 10— Limitation Act (XV of 1877), 
s 6 Where a Registrar having refused to order 
the registration of a document on the 20th Kov em- 
ber, the plaintiff instituted a suit for the registra 
tion of the document under s. 77, Registration 
Act of 1877. on the 2nd January following, the 
Court being closed on tho 20th of December and 
the following daya until it re opened on the 2nd 
January i Held, that in view oi previous decisions 
of the Court and of the Legislative sanction lm 
piiedly accorded to the rule there laid down by 
the General Clauses Acta of 1887 and 1 $07, the 
suit should bo held to have been properly mstl 
luted ilayer v Harding, L. R 2 Q B 410, 
referred to. Ifosaeiw Ally w Donitlle, 1 L. It 6 
Calc 906, Shoshee Bhvsetn v Oobinda Chandra, 
J L R 18 Calc 231, I'eary ifohun v Ananda 
Charon l L. R 18 Calc 031, commented on 
Per D Chatterjzz, J — S 6 of the Limitation 
Act haa no application to suits under s 77 of the 
Registration Act Ahad Baksh Molla v Enttxn 
Bahab Atr (1912) 16 C W. N. 721 

I 87— 


See a 17 25 C W. N 123 

See Waqfvama 1. L R 42 AIL 609 

REGISTRATION ACT (XVI OF 1908). 
tec Reoistratios, 

See CoRBEsrowocrO Section or Ream. 
tratiov Act 1877 wnren is Mien. 
CAtLT IDXVTlOAt EOT ROT* lOLtOWEtO 
nrr/ERBRCES— 

Act 111 of 1377 Act XVI of 1903 

S .03 

3 2 (Definition of ’ Eigoa 

tore ’ and “ Signed " 
omitted) 

. 3 and 4 (Proviso to » 3 
added) 

0 (Slight difference in 
wording). 

. 17 (5) (■*) !(*) (*l) (xil) 

. n !»”” 1 

. 23 and 2f 
22(1) and 23 A new. 

. 25. 

. Onu'ted. . 
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DIGEST OF CASES 


( 3626 ) 


REGISTRATION ACT (II OF 1877 y-ernld 
8. 60 — can di. 

mortgages of different dates was sold In execution 
of a decree on the latter of the two mortgages and 
purchased by the decree-holder, who afterwards 
sold it by an unregistered deed to Bal Xishan, 
who in turn sold It by a registered deed without 
making any mention of the prior unregistered 
mortgage Htld, that after snch sale no smt won Id 
lie on the prior unregistered mortgage Bdbhag. 
■ehand Gulaichani v Bhaichand, 1 L. R 6 Bom 
193, Baideo Prasad v BaUeo, AH TV'«i!y Notes, 
1901, 112, and Ram Lai v Thakur Bacheha Singh, 
JO A L J 114, referred to Ismu Peasa» p 
Con Nath (1012) . I L R. 34 All 631 

— . Registered document 

relating to land, effect oj, as against unregistered 
document — Notice of title created by prior unregu 
iered document, effect of, on holder of registered docu 
men t — Burden of proof as to such notice — Possession 
of person other than vendor, if sufficient notice to 
pul purchaser on enquiry — Effect of purchase icith 
such notice S SO of the Indian Registration Act 
has no application when the person who claims 
title under the subsequent registered document haa 
notice of the title created by the prior unregistered 
document The burden lira upon the person who 
alleges such knowledge or notice to aver it in his 
pleadings and to establish it. If a person pur 
chase* and takes a conveyance o! an estate which 
he knows to bo in the occupation of a person other 
than the vendor he it bound by all the equities 
whioh the person In such possession may have In 
the land. Miooo Beahma v Bakuhsuna Das 
<1013) . . 18 C W. N 657 

■ * 60— 

.See 8 32 , I. L. R 34 All. 253 

See Evidence ACT (I OT 1872) e 7a 

I L R 38 All 1 

« 73— 

See 8 32 . I 1. R 31 All 253 

f. 77— 

Suit for direction to 

register documents — Scops of enquiry — Issues — 
Execution— Compliance with requirements of law — 
Effect and binding nature of the documents In a 
eiut for a decree directing the registration of certain 
document*, the enquiry in Court la to be directed 
to two points only, namely, (a) whether the docu 
menta had been executed , and (l) whether certain 
requirements of the law as to presentation for 
registration In due time to the proper office and 
’n. ‘Jub -nnnefl.’. 'Kcmndby ■jnvwrhfld.Hij •Aiu^vgn, 
iratioo Act, had been oompbed with by the person 
presenting the documents for registration Raj 
Laclhi Ghosh v Dcbendra Chandra llojumdar, 

1 L R 24 Calc CSS , Balamhal Animal v Anna 
■ehala Chetti, 1 L R IS Had 255 , Kanhaya Lai 
•v Sardar Singh, I L. P, 29 AH 28 < The defend 
-ant in auch a suit may possibly have good reasons 
why he should not be bound by the documents, 
but the law does not allow him to advance such 
reasons in a amt under s. 77 of the Indian Regis 
■trillion Act TV. W Brocckb p Rajah Shakes 
Mohan Bow am Shab (I BOO) 14 C. W N 12 

— Sail for registration of 

M document— Limitation — Order sinking off a case 
Jar compulsory registration of a document — Renew 
— Final order refusing ia register — Period of thirty 
• days icJeit to run from Where the plaintiff applied 


REGISTRATION ACT (II OF 1877) — concld 
■ s. 77 — concld 

to the Registrar for compulsory registration of 
a deed of sale and the case was struck off, but on 
the plaintiffs application for review the case ws* 
restored and the Registrar alter taking evidence 
on both sides made bis final order refusing to 
register tbe deed, and the plaintiff instituted a suit 
in the Civil Court under a 77 of the Registration 
Act within 30 dayB from the date of this order 
Held, that the final order of the Registrar made 
after the restoration of the case was the order of 
refusal in respect of which thepiamtiff wasentitled 
to Institute a suit in the Civil Court tDd the plain 
tiff’s suit was not barred by limitation. Sheik 
Sajed p Sara da Pobsad CHArmumr (1913) 

17 C. W N. 585 

- ■. ■ Suit for registration of 

document — Limitation — Last day a holiday — Suit 
filed on re-optning of Court — Store decisis — General 
Clauses Act (X of 1887), s 77 — General Clauses 
Act (I of 1897), s 10— Limitation Act {XV of 1877), 
s 6 Where a Registrar having refused to order 
the registration ol a document on the 28th Novem- 
ber, the plaintiff instituted a suit for tbe registra- 
tion of the document under a 77, Registration 
Act of 1877, on the 2nd January following, the 
Court being clo'ed on the 2flth of December and 
the following days until it rc opened on tbe 2nd 
January titli, that in view of previous decisions 
of the Court and of the legislative sanction im 
pliedly accorded to tbe rule there laid down by 
tbe General Clauses Acts of 1887 and 1897, the 
•cut should be held to have been properly mstl 
toted Uayer v Harding, L. R 2 Q B 410, 
referred to, Hossein Ally v Contrite l L R 5 
Calc 90S, Shoshee Bhutan r Gobinda Chandra, 

1 L It 18 Calc. 231, Peary Itohun v Ananda 
Charon, I L R 18 Calc 031, commented on 
Per D CmrrEBJKE, J — S fi of tbe Limitation 
Act haa no appbcation to suits under • 77 of tbe 
Registration Act Ahab Baksii Molua p Sheikh 
Dakar All (1012) 10 C W N 721 

• 87— 

See s 17 . 25 C W N 123 

Bee Waqi-nama I L R 42 All 609 
REGISTRATION ACT (XVI OF 1908) 

See F.echstratiov, 

See Coeee3pohdino Section op Reals- 
tbation Act 1877 which is tea err 

CAIXT n>XKTTCAL HUT NOTE TOttOWINQ 

Act III of 1877. Act XVI of 1908 

3 . 2 (Definition of “ Signa- 

ture * and " 8igned ” 
omitted) 

4 .3 and 4 (Proviso to » 3 

added) 

© . 9 (Slight difference in 

wording) 

17(5) . . . . 17 (2) (i*) [(x) (*i) (xll) 

are new 1 

23 . . . 22 (2) 

23 ... 23 and 21 

22(1) and 23Anew. 

•4 . . . .25. 

25 . . . .20 

26 ... . Omitted. 
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DIGEST OF CASES 


REGISTRATION ACT (XVI OF1908)-coii« 

Act III of IS77 Act XVI of 1908 

68 ( Or A copy of a 68 ( of a copy cent to the 

certificate under the Registering Officer under 
Land Improvement i 89} 

Aot 1871 «ent to the 
Registrar ' ) 

8*{d) with n the mean Omitted 
tag of the Ind an 
renal Code 

83 Subordinate Wag «- Magistrate of the 
trate of the first second class 

83 Paragraphs 3 and 4 Omitted 
81 A Registrar shall but Om tied 
a sub registrar shall 
not be deemed a court 
wtlm the meaning of 
■a 435 and 436 of the 
Cr mmnl Procedure 
Code s 89 

89 Amplified owing to 

enactments later than 
1877 

92 British Bnrma Lower Burma 

. ilorljage bond — Inter 

polat on by » arlgagor — Adding another item belong 
mg to mortgagor for convenience of regtet ration — 
Registration Irani on registration law — Document 
whether properly excelled atieetel and registered 
A document mortgaging only one item of pro- 
perty was duly executed and attested end 
another item of his property was interpolated be 
the mortgagor w th the krowledge and consont 
of the mortgagee in the prasenco of the same 
attest og witnesses The mortgagor reg stered 
the deed in the Sub Registrar ■ office within whose 
Jotisdict on the latter item was a tnatrd. It 
appoared that tl s object of adding the second 
item was net so much to give an additional security 
to the mortgagee as to enable the mottgsgor to 
get the document registered nesr the place whirs 
he was living and thus prevent delay in registering 
the deed Held that there had been no fraud 
on the registration law and that the document 
waa duly executed attested and reg stered with 
regard to both items of property Harendra Lai 
Hoy Chowdhun v Handasi Dc5i {1911) 1 L. R 
11 Calc 97° (P C) diatingn shed Ktnrni 
Basxauav Tv am ei ah v Nahayabaf TfRtrwrarc 
(1820) I L R 43 Had 405 

« 2(7)— 

See Kabclitat 1 L. R. 39 Cale 1018 




vnreg 


2, 3. 17, 49 — Admissibility of 

. ease — Lease and agreement to 

■Ind an Eegutrat on 2d (XI f of 1908) 


£ 3 17, 49— Agreement followed by possti 
effect of— Doctrine of port performance if appti 
cable — Stolele of 1 rands — Transfer of Proper! j 

Act (IP oflSS') ter 101— Sail for specific per 

formance— Estoppel against a elainte if available. 
An agreement to lease intended to operate as a 
present demise is a lease within the meaning of 
cl (d) of seo 17 of the Registration Aet, 1908 
and as snob la inadmissible in evidenco in a suit 
;p*« 6o performance of ita terms, under see. 
49 of the Act if It is not reg stored even though 
the tenant lain poasession under the said agree 
ment Cases of part perform Mice under 'see 
4 O! the Statute of Frauds have no application 
writing under sec. 49 of the Rcgistrat on 

Act 1008 as the pot tions under the two Acts arc 


REGISTRATION ACT (XVI OF 19*08)— ronief 

U 2, 3, 17, 49 — eoneld 

quite different Sanjib CaihDaA SisrAL e 
Haktosh K Lauibi 28 C W. N 299 
. - — - ■ ss 2 nnd 17 —tease — Agree- 

ment to lease — Instrument not registered— Admit 
Sibil ly of instrument in eudence—Suil by lessor 
In ejeef lessee — Lessee setting up eounter<laim for 
specific per/ormonea of agreement to lease or tor 
damages for its breach ly lessor An agreement lo 
lease which does not operate a* an immediate 
demise of the property, does not fall within the 
deficit on of lease ' contained in ». 2 of the 
Registration Act (XVI ol 1908) and u admissible 
in evidence without registration Tho question 
wl ether an agreement to lease operates as an 
immed ate demise should be determined on the 
facts of each case. If /manta Korean Debt v 
Ifidnapvr Zammdati Company (1920) 1 L. It 17 
Calc 185 (P C) , s e, l H 16 I A 210 fel 
lowed , Narayanan Chetty v lluthiah Scrrai 
(1912) I L R 35 Had S3 (F B ), not followed 

S* AMIYATH A MCDAUAB V IUMA3WAMI MuDA 

lias (1021) I L R 44 Had 399 

— — — — — ■ Bamapatra if is an 

agreement to lease and whether requires rtgtt<’a 
turn when it does not I ffeel a present demise An 

onreg stered bamapatra for grant of a puiiu lease 
acknowledged rece pt of part of tho consideration 
money, and contained a promise to grant a putni 
loose again (with effect) from the date of the 
bamapatra and to exchange pattah and kabuliyat 
before the 30tb Agbrsn lleld — That the baina 

palra did not effect a present demise and should 
be regarded aa an agreement cteat ng a right ta 
obtain a putni lease on the performance of certain 
eond tiona on or beioro the 30th Agbran The 
document waanotausgreeii enttoleaaeand there 
fore did not require reg at rat Ion and so waa ad 
in saible in or donee Ram Hemanta Kvman 
Debt v The II idnapvr Zammdan Ca , Ltd 24 C 
\V N 177 (P C ) (1919) and TWlanan Bose 
» Chandi Charon If I era I L R 37 Cal 
808 a c 14 C W A 874 (1910) referred 
to Per Conran " On the whole we come to the 
eonclua on that the document in quest on Joes not 
effect a present demise and should bo regarded 

as an agreement cresting in tho Plaint fl a right 

to obtain in putni leaso on peiformance of certain 
cond tiom on or before the 30th Aghan 1318. 
flam Tvatu Raydofadh yaya e Peomotbo 
Lath Roy CllAirDBcnr 25 C. W N 850 

IS 2. 17 49— 

See Aoreimbst to lease. 

L L R 47 Calc 483 

i 17— 

See a 2 

See Cim Paocxntrsa Code (1968) O 
XXIII b. 3 I L R 38 AU 75 
See Comvkoscise 3 Pat L. I 43 & 255 
L L. R. 42 Calc 801 
Sea lltKDtr Law — F iiTirrov 

I L. R. 48 Calc 1059 
See Hrsptr Law— Widow 

I L R 38 Bom 224 
See Mobtoaok I L R 43 Mad 803 

Set RXO 16TB Aitov 

Agreement io tefrantfar — Agreement 

to re transfer property sold on repayment of price 
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DIGEST OP CASES) 


REGISTRATION ACT {XVI OF.1808>-co»tf 
icitt interest if mail be registered Where con* 
temporaneousiy with & registered deed of tale 
a document was executed whereby the transferee 
agreed to retransfer the property to the transferor 
upon payment by the latter of the sale price with 
Interest within a specified period i Held, that the 
document was not a reconveyance and did not 
require registration Dtvauka Nam Sew r 
Kessory Lall Goswawi (1910) 

14 C. W. N. 703 
Memorandum of arrangement be- 
tween lessor and lessee — 1/ must he stamped 
and registered A document, dated the 8th March, 
1885, which did not demise any property and was 
neither a lease nor an agreement to lease, but 
waa and purported to be a memorandum of an 
arrangement which had been made with the 
grantees by the agent of the lessors on their behalf 
and under which the grantees had taken possession 
with effect from 12th April, I8S4, waa admissible 
in evidence although neither stamped nor regis 
tered. Katayavi Deri 1 Port Casts n.0 ssd 
Laud IumovEsfEKT Co (1914) 19 C W. N, 56 


— — — - Rajmaraa and Kaluhyat — Mort- 

gage of lands in on Inam tillage — Mortgagor -passing 
a Jiajinama tn favour of a third person— Kabvhyal 
by the person to the Inamdar — Transfer of Khata 
in Inamdar’s boohs — Extinction of the equity of 
redemption One A, bolder of lands in an Inam 
village, mortgaged the lands with one R (father of 
defendants hos 2 and 3) in 1871 In 1875, A 
passed a Rajinama in favour of one J and gave 
notice to the Inamdar to transfer his khata in the 
Inamdar a books to the name of J J on the same 
day passed a Kabnliyat to the Inamdar agreeing 
to pay assessment due to Government J in turn 
had the khata transferred to one V who m 1878 
executed a Rapnatna in favour of defendant 
No 2 In 1913, plaintiffs s^the heirs of d sued to 
redeem the property The defendants Nos. 2 and 
3 oontended that they had become owners of the 
lands. The Subordinate Jndge dismissed the amt 
holding that A transferred his interest in the lands 
by the Rajinama in 1875 and, therefore, the 
plaintiffs had no interest in the lands as owners 
The Assistant Jndge in appeal, reversed the decree 
and allowed redemption on the ground that the 
Raj mama by A qopld not be proved in Court as it 
required registration On appeal to the Iligh 
Court • Held, that the plaintiffs’ suit to redeem 
must fail as the Rajmamas and Kabnbyats 
although not registered were good evidence of 
the transfer having taken place since they were 
doonmenta between the occupants and his superior 
holder and not doenmenta between the transferor 
and the transferee they recited the transfer 
which had taken place presumably for considers 
tioa, but they themselves did not purport to 
operate as transferring any Interest to another 
Held, further, that even assuming that they fell 
within the terms of s 17 of the Indian Registration 
Act, IMS, as operating to extinguish an interest 
in immovable property, it waa not shown that 
they required registration, the interest extin 
pushed by them being of a value less than Rs 100. 
Held, also, that at the time these transactions 
took place from 1875 to 187S It waa not necessary 
according to the law that there should be any 
document evidencing the transfer but payment 
of price and delivery of possession completed the 
transaction. Iham valad IsRlnnr e Bain 
ArrAJl (1917) . 1. 1 B. 41 Eon 510 


REGISTRATION ACT (XVI OF 1908}— eonfi 

» Agreement by reversioners to fore- 

to * nB f° r declaration respecting an 
alienation by the Hindu widow— Held, that an 
agreement by which the reversioners to certain 
P ro P®rty m the possession of a Hindu widow 
agreed n 0 t t 0 enforce their rights to sue for a 
***** 11 6 1 ** °* 8UC ** property made by 
the widow was not binding upon them was not 
» document which was compulsorily registrable 
under t 17 0 f the Indian Registration Act, 1908. 
Bhaxa p Gdmas Suras (1918) 

I. L R. 40 All 384 


— 7 ' — »ab-* (1) (d) — lease of land dar 

same Biate — Lease exceeding one year — Regis 
tratwn Compulsory It waa provided by a lease 
as follovg IV e have taken these three fields 
for cultivation from you yearly ( dar talne mate ) 
°v C °. 1 llon that we are to pay the assessment. 
We shall go on paving the assessment to Govern- 
ment so long as you give us the fields for cultiva- 
Gua If we aay anything false or 

unfair or if you come to hear of any fraud or deceit 
on our part or if we practise such fraud or deceit, 
we will re8 tore possession of the fields to you m 
soon as y 0 u ask us to do so ’ Held on a con 
structioq D [ the lease, that the words dar talne 
mate (y»ar to year) taken in connection with 
the total absence of any date tor the expiry of the 
tenancy Suggested that the parties contemplated 
that the Rase should operate for a period exceed 
ing one >ear , and that therefore. It was compul- 
sorily registrable under the provisions off 17, 
aube 1 Cd) of the Indian Registratioi Act (XV I of 
1908) DnrBABnat v Bbuxdas 1 Mohaki-ai. 
Maoaelal ( 1817) I L R 41 Bom 458 

• — - — Lease on a monthly 

rent — tenant liable to ejectment on a default in pay- 
ment of rent — whether compulsorily registrable. 
The plaintiff sued for Pa 18 on account of tbe 
rent of a hut and for its possession under a lease 
entered i n his book, which was to the effect that 
plaintiff had let a hut to the defendant who was 
to pay 8 annas per mensem by way of rent and 
in the e> en t 0 f , default in payment of the rent, 
the tenant was liable to bo ejected The question 
before the High Court was whether the lease 
could be regarded as a lease for a term exceeding 
y“r and therefore required registration 
Held, that section 17 of the Registration Act, 
being a chaablmg section, mutt be strictly eon 
stroed *nd that unless a document is clearly 
brought 'within the purview of that section its 
non regulation isnobarto its being admitted in 
evidence.. Heldfurther, th»t the lease was not one 
for a Period exceeding one year wilhin the 
meaning D f section 17 (1) ( d ) Ami v 

JUxgal Souk I. L. R. 2 Lih. 800 

Res Besoau Tenure* Act, 1885 es 
147a iSD 29 

4 Pat L. 7. 687 

$et Heron Law— R mow. 3 

1. L. S- 33 Bom. 225 


————— xub-f 1 (b) and {es)— Salt-deed— 
Receipt ’tor consideration of sale — Proof of pay 
menl Alntndo— Single Bend rulings as -prtti- 

dents tie Id, following Bam Chand v. Chat la 
8i»g», 7 Ip X i 1$10, that a receipt for tbe 
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DIGEST 0? CASES. 


( 3332 ) 


REGISTRATION ACT (XVI OF IS 08 )—«•»«. 

fubs-s. 1 (b) lad Icy—eondd 
balance o! purchase money on »n oral salo of land 
■ aid to have taken place previously, la not a Hin- 
doo d, but is registrablo under a 17 (e) of the Regla- 
tratlon Act an a receipt 11 tU, also, that, al 
though an unregistered receipt ia not admissible 
m evidence, the payment may be proved elivndt- 
U eld, further, that Single Bench rulings of thia 
Court, if not dissented from or overruled, are aa 
much binding upon the Subordinate Conrta of the 
Province aa the decisions of Division Benches 

Sees Kiss v Muzarrin Kius 

I. L. R. 1 Lab. 25 
Set CoKFsosfist 3 Fat L, J. 255 

*oh.*. (21 (*>— Costrnojiui— Adjust 

men! 0/ decree— Cirtf Procedure Coda (To/ ISOS), 
Order XXI, r 2—1 Vkelher mremjW /row regie 
{ration. A compromise made after docree, affecting 
any immoveable property of the value of over 
Ra. 100, and embodied m a petition proaented 
under O XXI T t, civil Procedure Code, which 
haa been recorded by the Court ia exempt from 
registration. IttmanOi K*mart Debt v Mulnapur 
Znnuadori Compoay (1919), <8 i A HO followed 
CMamaano v Kama Boo (ISIS) I L B SS Mad 
40, and Baja Fenlatappa Aayanwt fora v Baja 
Thimma Auyaawt >«ru [13 It) 27 31 L. J CSS, 
overrnlod Ioobvasati Anui e Ktrimao* 
Chomu (1020) I L R. 43 Mad. (P.8 ) 688 
Stt Rboist**tiov Act, 1877 a 17 
I U R. 38 Bom. 703 

— . — . nVt 2 (*1V— Jlortpope— JIteeipt /or 

mortgage mosey— Begulralton A receipt formcney 
due upon a mortgage was given in the following 
tenwi . — ‘ The bond 5a returned No money 
remains due Held on »u t lor recovery of tbe 
mortgage debt, that the receipt did not require to 
be registered, and that the words ** no money 
remaina due ” did not purport to extinguish tbe 
mortgage. * Pu«t L*l v JL»*nair 

1 L. B SI All 528 

* as 17 and 49- 

Sa Asirnw vo ixux. 

I. L. R 47 Calc 485 
See tltunc Law — Joist Fsmu.t Puo 
tibtt 28 C. W If 201 

Stt Twawsrsir or Photest* Act, 1882, 
*.4 I. L. R. 44 Ma4. 55 

Bevenue Count in Afuiilion Proceed tugs — Cempro. 
miss — Family Settlement A eoparate Ttindu 
created two uaufracluary mortgagee on portions 
of bis estate, and then died leaving a widow and 
a daughter The widow held possession ior her 

life time and^ created a third naufractoary morl 

gage 'Sue hied Tier haugn'ier laid claim to 
the estate and applied for entry of her name 
in the revenue records if, one of the reversioners, 
contested her application, urging that her fatter 
waa joint with him and not separate Tbe 
parties came to teraa orally The daughter 
agreed to give np her claim j M, in return, agreed 
to take the estate, to pay ofi the mortgagee and 
to pay a certain sum to the daughter They 
two then filed a joint petition in which it wea 
stated that the parties had corns to terms This 
statement in the petition waa followed by another 

on behalf of the daughter that as she had given 


REGISTRATION ACT (XVI OF 1908>-co"<i 
b. 17 and 49 — contd, 

up her claim to the estate aha bad no objection 
to mutation of names being made in favour of 
US Tho Revenue Court a order waa that muta- 
tion was to be made according to that compromise 
ii, to secure to the daughter of payment of the 
money which be bad promised to pay, executed 
two bonds in favour of her lister’ a busbar) d , but 
he never had tho money due thereon, on the con 
trary he managed to get tbe bonds bach and kept 
them Soma time altera a rde tho daughter sued 
to recover possession of tbe property in dispute 
Held. that in tho circumstances the plain till waa 
entitled to a decree conditioned on bor paying 
the amount duo on tbe mortgagee JickiIU 
e Biancsuaa Dube. L L E. 38 AH, 266 

Act Xo. 17 of USZ 

(Transfer of Properly Act), a 9 — Begutrahon — 
Peliiiow to Court i» mvlolwa proceedings — Compro- 
mise — Family letllemerl The parties lo certain 
mutation proceedings were tlx nephews of the 
deceased owner, three being sons oi one brother, 
two of another and one of a third- In tbe course 
of the mutation proceeding! the parties came to an 
agreement amongst themselves aa to the parti- 
tion, not only of the xammdan property, but of 
certain house property owned by the propositus, 
and also aa to the payment of hia debts. Aa to 
the house property the agreement waa put into 
writing and registered, and the parties took po* 
session of the house property in accordance there- 
with Some of th-rn atao paid certain of tbe debts 
doe from tho deceased in accordance with tbe 
agreement Aa regards the ramindan property 
the parties filed in court a petition in which they 
recited that they had arrived at a settlement 
of the matters m dispute between them sod what 
that settlement waa, and they prayed that muta- 
tion might bo ordered in accordance therewith. 
The settlement waa based on the supposition that 
according to tho custom oi the tribe to which the 
paxtiea belonged the nephew* were entitled to the 
property per stripes Subsequently, however, 
the three sons of one brother of the propositus 
brought a suit claiming one htlf of the property 
sa against the other three The suit waa dia 
missed by the trial court but on appeal the lower 
appellate court remanded th» ease fox trial on the 
merita, holding that the compromise filed in the 
mutation proceedings waa invalid for want of 
regietruticn fill d by hngiln Lie, J , (Rio 
oott, J , dubilante) that in the circumstances of 
the case the petition filed in the mutation proceed 
mga was not a document which TfvjuiTed registry 
tion. But in any case the petition might bo 
treated together with the registered agreement 
a« to the house property and with tho fact that 
some of tho debts of the deceased had been paid. 
wyijAiswfJij 'ru ■jnavuwitfc *fi w. wgrwniMfi Wirwven 
tho partita, aa evidence of an antecedent family 

settlement of disputed claims, winch, if fairly 

arrived at without fraud or concealment, would be 
binding on tho partita and could not he re-opened, 
especially If it had been acted upon. Bunco 
Eason r. Usat Scsch I, L. E. 43 All 1 
■ ■ — — — ■ — - Tho parties lo » suit 

filed a compromise which in addition to setting 
forth the rights of the parties to the property in 
suit went on to provide that if either party sold 
hie share tbe other would have tho right to 

preempt. Tho decree baaed on tho com promise 
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SEGISTKAXION ACT (XVI OF 1808)— co*U 
IS. 1? and 49 — contd. 

was silent on the point Bell, that the com* 
promieo requited registration and therefore could 
not be used. Kasai Kcjibi t> Suheb Ktwat 
1 L. K. 32 AD. 206 

• " — ■ Partition — Unrig tt 

tired receipt acknowledging acceptance of shares 
Plaint ff claimed to be entitled to certain property 
alleging that the same was allotted to his ahare 
on a partition between himself and hia brothers. 
For the purpose of proving the alleged partition 
plaintiff rebod on unregistered receipts signed by 
Jus brothers in which they acknowledged having 
accepted certain portions of the family property 
Util, that the receipts required registration and 
were therefore inadmissible as evidence Nix. 
m-vrn BimtJt v Haxuaxt Eeyath (1020) 

I L R 44 Bom 8S1 
1 " ■ — . Document compulsorily 

registrable — Assignment of decree for tale of immove 
able property Held, that a deed of ass gnment of 
a final decree for the sale of mortgaged property 
under O XXXIV. r 5 of the Codo of Cm) Proce 
dure, 1903, is not a document which is compul 
eonly registrable under the provisions of a 11 (b) 
of the Indian Registration Act, 1008 <7opnf 
bar ay an, v Tnmlai Sadasluv I L P. 1 Bom. 
267, and Mwtiuadilt Lai t Muhammad Uan\f, 
10 All L J 167, distinguished Abdul Majul y. 
Muhammad Fattullah, I L Jl 13 All SO, and 
Ra>) Bath Lohea v Bmowndra Both Folil 0 
V IF If 1, followed Mumtaz Aumad v SbI 
Ram (1913) , . I L. R. 35 AIL 624 

■■ Ltaie — Agreement to 

leaee — Property demised m process of construction 
— Demise from a future dote— Document eeidenetng 
demise from a future dote need not be registered — 
Offer and acceptance — Specific performance — Op 
tional clause lor removal inserted in a letter of 
acceptance — Optional clause not binding on the 
lessor unless accepted ly him — Power of an estate 
manager to bind the owner In December 1914, 
the Presidency Post Master was looking for pre 
raises for s new Fost OSes for the Masjid branch 
and gave the defendant who was then erecting a 
building particulars as to the nature and extent 
of the accommodation required On 1st Feb 
ruary 1915, the defendant wrote a letter to the 
Presidency Post Master laying that he " shall let 
on a lease for ten years " a portion of the building 
at Its 173 a month, the defendant making neces- 
sary arrangements for the Post Office and keeping 
the premises ready lor occupation by the 1st of 
April 1016. On the 13th February 1916. the 
Presidency Post Master replied that be '* accepted 
the proposal ” adding that the Post Master Ccneral 
had desired him to insert an optional clause 
giving the Post Office the option to renew the lease 
for another five years. Nothing was said by the 
-defendant with regard to this optional clause, 
lint on the 16th February 1915, the defendant’* 
•estate manager merely wrote to the Presidency 
Post Master that ho waa “ making the necessary 
arrangements ’ On 1st April 1916, the Presi 
dency Poet Master went into occupation of the 
■defendant’s premise* though tha necessary arrange 
menta were not completed till the following month 
The Presidency Post Master paid rent at the rate 
of Rs. 173 a montbbut no steps were taken toward* 
getting a proper lease executed until September 


REGISTRATION ACT (XVI OF 1908-eoniif 
is. 17 and 49 — cone Id 

1917 when the Presidency Fost Master was green 
notice to quit Thereupon, the Secretary of 
State for India *ued the defendant for specifio 
performance of the agreement of February 1013 
by calling upon the defendant to execute a proper 
lease, auch lease to contain the optional clause 
for renewal of the lease The defendant contended, 
•Titer aha, that there was no concluded agreement 
between the parties, that he had not accorded his 
assent to the optional clause to renew the lease and 
that if hia letter of let February 191 ** and the reply 
thereto be held to constitute an offer and accept 
ance of the proposal, the same were inadmissible 
in evidence for want of registration The trial 
Court decreed the plaintiff’s suit T! e defendant 
appealed’ — Held, (1) that the defendants letter 
of the 1st February 1913 and the reply of the Preei 
dency Post Master constituted an offer and accept 
ance of the proposal and specifio performance 
of that agreement should be decreed , (2) that 
thesaid letter and reply were admissible in evidence 
though unregistered, as they did not constitute a 
present demise ; (3) that the optional clause in 
the reply of the Presidency Post Master was a 
Counter offer to the defendant, and as the same 
wis not accepted by that defendant the plaintiff 
was not entitled to have the clause Inserted in tbe 
lessa , (4) that the estate manager of the defend 
ant had no power to accept the counter offer, nor 
was bis letter of the 16th February 1916 an accept 
ance of auch counter offer Memento. Kvtnan 
Dels v IDdnapur Zamindars Company (1919) 
L It 46 1 A 240, referred to Sib Mahomsp 
Y osmr v The Sicretaby or State yob Isdia 
(1920) 1 lu B 45 Bom. 8 

as 17, 60— 

See Trarstbb or Pbottbty Act (IV o* 
1882), a 64 I1S41 Bom. 850 

ss 17. 90— 

See Lamb Revxhue Conn (Bom Act V or 
1679) 8 74 I U R. 41 Bom. 170 

Registration— Tran«/er 

of Property Act (17 of 18S2 ) s 107 — Crown Grants 
Act (XV of 7593) ss 2 and 3 — Least — Lease of Oov 
smment land by commissi on *r» of a notified Orta 
The commissioners of * notified area let certain 
plota of land which were the property of the 
Government and had teen handed over to them 
for administrative purposes The leases ran in 
the name of the Secretary of State for India end 
provided that the lessees were to remain in potiee 
sum lor Kb years so long as Vney 1 rfiWich certain 
conditions, and the lessor had ■ ngbt of re entry 
only on. breach of certain conditions Held, that 
suth leases were compnlsonly registrable, and 
could not be considered as falling within the pur 
view of a 9Q (d) of the Indian Registration Aft, 
1008, nor were they excluded from a 107 of the! 
Transfer of Property Act by the operation of tbe j 
Crown Grants Aot, 1895 Dost Muhammad Khan I 
y The Bant of Upper India, 3 AU L J 129, 629 j 
referred to, Mcwsnx Ljt. t Tux hormen Asia 
or Baboct (1014) . I L R. SB AU 176 

*. 23- 

Bee Mobtoao* . 16 C W. N. 685 


See Piflj«TBATTOV Law — Fbamip oj? 

I. U R. 43 Mad. 438 
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REGISTRATION ACT (XVI OF IKHJ-toxU. 


- ^uMux ■* Jitlntt 
ukere email portion of properly jiImW — T rasw/rr 
or "Of fo •*'a property— Vketkrr frgiitra, 

/io* m valid. more thorn U any fraud or lotto- 
don between the parties lor the purpose of giving 
jurisdiction to a particular Sab Registrar to register 
a document by including proparty which do™ not 
exist tbU ll sufficient to Invalidate the repair* 
tlon, bat registration I» n"l Invalid II tb* properly 
domrlbed e slats, marrly bocsase It transpires that 
the tr»n«f»or, though acting In » perfectly band 
/ill manner, hu ceased to haee an interest that 
property Where property which formed '»• 
aubjoel matter of a document registered In llenerea 
wecealtuted party ta Renarea and partly *'>•**• 
•bora, and It translated that the traniferor bad 
no tula to the property iltoale In lien* re* ft tit. 
that tha rrgietratloo waa valid Mosaastwar 
Ran Du a 1U* ClUKQitaau Dot 

4 Pat. L. 1. 

■ ■ ■ - ri»< (f r<t»M»« — 

SaWc/I— Deed (randaUalty rrgi-itered i* a diefnel 
•chars aon» of Iki property •* retpeel c / which it 
msyhl *4 vt been ep-rat.ee, wat mailed. la order 
to prerent certain perron" Interaated (n tha bulk 
of the property which purported to b« aold. and 
which waafo tbadl"lrtct oiriHbhilbecoadng aware 
of tha axisteoce of » aale deed, tha vendor Include! 
In the deed a amalt piece of property, situated In 
tha oily of Itircdly, which In fact did not belong 
to him, and had tha aale- deed registered In Barrtlty 
jH«W, that thia trannaetlon »*■ merely a fraadulent 
•raeion of the Registration law, and that tha aale. 
dead conveyed no title to the purchaser* In re«pe«t 
of anv of the property comprised In It flarendm 
Lai Roy CMii'I t Ifjnfiui Wi, f L. R i I 
Cate. 971, Jay* Salk v Ran S’ art. 1! AU L J 
913, Barntraj Suvjh r. Ra/bam Rkarlki, IS Alt 
L J Jfl. and P*ma Chox-fna /lair Is t .Vetie 
CkaaJnx OcnpijunHyn, J C II S JW, referred Co 
Uasoau Lat. a A»m Yah Kmas (1917) 

t. L R. 39 Atl 523 


r 0 / Ike property sa feepret a/ which 
at mJfllit boot (x.e op* retire was astuottd !» a 
bond hypothecating, a> aocunty for tba doa folfil 
moot of the tanna of a mortgage, certain loimoee. 
•bla properly, a tmall plaeo of land, waa Inserted 
which did not belong to tba obligor and waa men. 
tioued ooly for tha purpose ef getting tha aeeurity 
bond registered to a particular registration tub. 
diriaion. Hell that registration «n effected waa 
a fraud oo tho Registration law and the bond mest 
be treated a> unregistered ilangah Lai v AteJ 
Tar Khan. I L R 39 All 323, followed //area 
dm Lai Roy Ckewdknn r Handat, Del i, I L. R. 

41 Cafe 972, referred to. Rite Rat * Tawxrs 

Dairo (1919) . . I. L. R 41 AJL 3S5 

— /fegufra/ioa — Start- 

gone re/julered ix a particular elite Ly eirtu* ef i"e la- 
«W" Cherts* o) properly to which the wsortynjee hod 

no titfe — Fraud or ealliuion not proved Where 
property 1* admitted to bo In existence and haa 
n a mortgage deed, but la shown not 
;b* i property of tho mortgagor, the 
; rna rtneonient haa been i — * 

o of e 


REGISTRATION ACT (XVI OF JW3)-*r»<d 

I. 2S— eonrW 

frond or cotlniion bat wean the mortgagor arvl thw 
mortgage*, to ine all data the registration when 
that preperly la tba only property hypothecated 
within Ua ragUlratioo dlttnol. Z’ror<yt>pol it nitr- 
ite w. Athihuh Chandra f.svw, id C. J7. X. 331, 
followed JIartndra Lai Rea Chowdhers ». Uari. 
iaeS Del k 1 L R 41 CaU. Hi, tUatlngniahed. 
I’jnuM Lin Wciannar J-ajutn (I6IS) 

I. L. R. 41 AIL S2 

-gl. 81. 32,82, Sl~RrgUtratte* — " Pre- 

natation "~1 rteentatia* ty a peraea net an anther- 
ttrd oj«"t a/ tie arccate"! — Proccdarr — taeahd ftt - 
entatun aaf a aeeea yaaefian a/ troeerfarr Where 

• document la presented for registration by a per* 
•on not duly authonted to prewnt It aeecading 
to tho law appUcsV'n to regrttratlim of document*, 
aueh preaentatlao W altogether fneabd, and it* 

• nbserjurnt registration, made upon the admlaaion 
of tha nrenlant before an off err who bad n'< 
}urladirtlon to arrept the dt/mment for registra- 
tion, fa likewise Invalid 3taiib aw sum ▼ A W»r 
Rahim. 1 L. R S3 All t33. folloned. EuaUL- 
cd uiv Abmad t Dis»i Dial flOlS) 

1. L. R. 33 AIL 34 

1.32— 

' . i i — ■ “ Rreeralatiaa " — Pre- 

acafafsow by • icrmnt el Ike too rlgeger s" 111 f r«- 
•met el tie saoetpogoe \t her* a mortgage deed 
wa« handed over to the aub-reg Istrar for tha pur- 
poro of regiatratlon by a person other than the- 
mortgagor, but the mortgagor waa present •‘rent- 
ing to tha regiatratlon of the document wilts full* 
knoaledge of wbat waa being done In the office 
of the aub registrar i Held, that the presentation, 
waa • rabJ presentation within tha meaning of 
a. 31 of the Registration Art Salk Hal ▼ Abdtt 
irehii Alan. I L R St Alt 3SS. followed 
Stajib *» nsasa e. Alder Rahm, l L. R S3 AU. 
133, distinguished. Janla Prated r Altai Ale 
Kkaa. l.L R 31 AIL 331, not followed. Karra 
Kiaa-r r llaiwaw C*a-<D (19)*) 

L L. R. 35 AIL 72 

- Ri^Mlsatson— “ Fft- 

n nlalten " — Pkyntal dllttxry ef sfocsiarsf ly 
perten pet antlonznl to " wee seat ” •/. bat IztfttenP 
peter a I end surshsj ickiM rijishdliaa rat going 
os Whera it U shown that, prior to tha regia, 
tratlon of the document by the duly anthemed 
official, a person competent to present (lie docu- 
ment for regiatratlon waa present before that official 
assenting to the registration, tha requirement* 
of the Registration Act are sufficiently complied 


oeen included 


Wilb Mi)il ax xie.a r dW»r Rahim, 1 £. R 
S3 AU 233. and Karla Asshox » Her S’erram, 
I U li AIL 7i, referred to. Aewa Raw *. 
Uona Sre <t9lt) . . I. L. R. 35 AIL 13* 

as. 32. 33, 71. 73. 75. 87, 83—J/ort- 

gage-deed — Rrgulratmn — I'tetep/alion — A ulhoriTy to- 
pruent dec snnl for trgulraUen <m lekalf ef ete- 
culaal—Duhnctim between peeimtation aider part 
\1 and under part XII ef Me Aef A mortgage- 
deed waa executed on the 20th of November 
10k). Jtelore, however, the deed could be regis- 
tered, fha mortgagee fell UL On the 3rd of Feb. 
rnary, 1912. t he mortgagee executed In favour of a 
pleader, a power of attorney of the kind referred 
to In a 32 ol the Indian Registration Act, 1003- 
Thia waa duly authenticated by the sub- registrar, 
and tho document waa presented for registration 
by tbe appoint** on the 6th of February, 1912- 
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REGISTRATION ACT {X7I OF 1908}— co«lt 
is. 32. 33. 71, 73. 75. 87. 6&-no*eU 
On tha 8th of February the mortgagee diet L The 
mortgagor failed to appear before the sub-registrar 
and admit execution, and the sub registrar refused 
to register the deed An application was next 
presented to the Registrar under a 73 of the Act 
by t fie widow of the mortgagee in the capacity of 
tho guardian of the mortgagee's two minor sons, 
and on tha 2Sth of June, 1912, the Registrar made 
an order under s 75 (I) of the Act directing that 
the mortgage-deed should be registered Mean 
while tho estate of the minors bad been taken 
under the superintendence of the Court of Wards, 
and the Collector as Manager on behalf the Court 
of Wards, on the 23rd of July, 1912, sent the mort- 
gage-deed by a messenger to the sub registrar, 
with a copy of tho Registrar s order mentioned 
above anil an official letter requesting that the 
document might be registered, which was accord 
ingly done On nit having been brought on the 
the mortgage, some of the defendants raised an 
objection that the mortgage deed ia nit was not 
validly registered. Held, that the document was 
properly registered No valid objection could be 
sustained as to its presentation, either on the 5th 
of February, 1912, when it was presented by the 
pleader acting under his power of attorney given 
by tho mortgagee, or on the 23rd of July, 1912 
when it was sent by the Collector to the sob 
registrar The Collector was not bound to present 
tho document In person, and that being so. it was 
immaterial what means he took to bring it before 
tho sub registrar That officer was perfectly 
justified in presuming tho authenticity of the 
Collector s official letter and in taking action 
accordingly Coixectob or Mobidabsd v Maq 
sot ul-Rahkax (1918) 2. L. R. 40 All 434 

S3. 32, 35, 49 and 90—Preecnlment 

of document for registration by a person not properly 
authorised— Limitation— Declaratory sufl ii* respect 
of a gift of land and houses — Indian Limitation 
Act, IX of 190S article* 122 and 125 On I4th 
Juno 1904 the widow of A K executed a gift 
by which she gave 2,498 bighas and 10 6wtra* of 
land and a house belonging to her deceased husband 
to H H , one of her 2 daughters On the 
30th January 1903 A D , plaintiff, the other 
daughter, executed a deed of release in which 
she consented to the gift and gave up her rights 
to the property gifted Notwithstanding this 
she brought the present suit for a declaration 
that the gift should not affect her reversionary 
rights Tho first Court gave her a decree as regards 
both the land and the house. The Lower Appel 
late Court upheld the decree in regard to the land 
but held that the suit was barrod by time at regards 
the house Both parties appealed to the High 
Court It was contended by the plaintiff that 
though the deed of release was a registered one 
it was inadmissible in evidence owing to defects 
in registration as the person presenting it on behalf 
of tho plaintiff had no power of attorney Held, 
following Jamba Prasad v Mohammad Aftab 
All It L. It ST All 49 ( P C )] that see 
tions 52 and 33 of the Registration Act relating 
to the presentation of documents for registration, 
are imperat ive and their provisions must be strictly 
followed and therefore if tho Agent who presented 
deed for registration had not been duly authorised 
in the manner prescribed by the Act the deed 
would not be validly registered so as (under sec 


REGISTRATION ACT (XVI OF 1 M8j-tontd- 
ii. 32, 35, 49 and 69— concld. 
turn 49) to affect immovable property or to be- 
rcceived in evidence of any transactions affect* 
ing such property One object of sections 32 
to 35 of the Registration Act is to make it difficult 
for persons to commit fraud by means of regis 
tration under the Act, and it fs the duty of the 
Courts not to allow the imperative provisions 
of the Act to be defeated Held, further, that 
the presumption is that the owner of a house 
is owner of the aite also and therefore article 125 
of the Limitation Act applies to this suit in regard 
to the honse (included in the gift) as well as to 
the land Dev Hay v Ghiv Ham {TO P H 
1914) distinguished Goman Singh v Vttam- 
Chand (/ L H 1 Lahore 69), referred to 
Hulla Ham v Sher Singh {5 Indian Cate* 842), 
followed Mcssamwat A inn Biouk r Must 
Hussain Bjbi . L. R. 2 Lah. S 

g 35 — Regulation of deed of gift-— 

Death of donor — Execution admitted by donee — 
Registration, if proper The donee under a deed 
of gift is an “ assign " of tho executant within 
the meaning of s 3o of the Registration Act and 
may when the donor is dead admit tho execution 
of the deed before the Registering Officet Ax 
HOT Chandba Maiui r Majtkatha Nath Chat 
tebjee (1910) 20 C. W N 1345 

*S 38, 73, 71— Registration— RefusaP 

of Sub Registrar to register — Appeal to Registrar — 
Refusal to register based on inability to procure- 
attendance of executants— Suit to compel registra- 
tion A sale deed was presented for registration 
but the executants did not appear before the Bab 
Registrar, who, after four months from the date of 
execution, reported the fact to the Registrar and 
was directed by the latter not to register it Regis 
tratioa was accordingly refused. An appeal 
against that order to the Registrar was dismissed 
It appeared that the summonses by the Bub 
Registrar to the executants had been returned 
noaerved The vendees brought a suit for regis 
tration of tho document Held, that the suit was 
maintainable, tho refusal by the 8ub Registrar 
to register not being based upon denial of execu 
tion. Lvclhl .Vara in Khettry v Sat Cotone Pyne, 

I L R 16 Calc 189, distinguished Khadim 
Husain o Bhabat Singh (1912) 

I L R. 34 AD 315 


41 (2 ) — Enquiry before 


i Sub 


Registrar regarding a disputed Kill — Deposition of 
uitnesses, admissibility of, under s 53, of the En 
dence Act Tho depositions of ant nesses (since 
deceased) examined at an enquiry held by a Sub- 
Registrar under a 41 (2) of tho Indian Registra 
tion Act regarding the genuineness of » unit, at 
which the oppoeing parties had opportunity ol 
cross-examination, are admissible in evidence 
under a 33 of the Evidence Act in a subsequent 
auit raising the aame question bet seen tho same 
parties. It is not necessary that the * first pro- 
ceeding ' referred in s 33 of tho Evidence Act 
should be a Judicial proceeding Laxshsiavxa 
V VABDHAKAVHA (1918) I. L, E. 42 Mad. 103 
■ 47— 
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REGIS TRAnOT ACT (XVI OP IMaj-axtf 

— — >. 47— w*rM 

itiM of ffutralun Tt» tJafal Iff parct,4»*d 4 
eerta n property Tin' *ra Ur cn fcrlt-t of coo 
• lerat on etrcnled » le*d of a»!« In h > latowr lot 
thereafter h« **ccut«<l naceond con»»Tanc* In 
r.spect o! th» tame preyatty In Uw« fcl » llW 
per Km who L» 1 no not e of tl* }U ttl fl"» pur 
eba«* and had the latter document tegi.tered 
ftr.s nnl not the nil purthaarr In po^**»'nn 

I ..... v\ T „ n. . . fl.ur.M llni . (IQIfit 


1 n!»t» 0*1 

1. 43- 


S< ■* 11 


M C. ff K !M 

uh*- A i^rvi 


of t«Je — r f ww «/ «»*4Woin •» » « »'< l Iwu <»» 
««i order tkr to • n H that n p*l Hem of row 

I romlM Hind In 4 ngltt ft** I*-! •.* » Court of 

i*r*nu* and th* orikr ol th. Cb n thmeon ran 
nr ther tf-r t nor pro»* • eonrTane* nf th* 
imniOrrabt* pro)*’ J to whJ b «b» mu atlnn 
friuwil an m.r irln* I re.nl l**l 0 fill '« 

• me / A. A. * Had Ml V*. 

& «?\ c S ojA, f A/* fUl II Ca.M 

K — 5 r Snnrtknnf. 1 I- I 3* At *01 I-'»l 
XoSin D*'ttr AoAw ba* A*r»l«r III 
OSCo-ulOlO J|uVvp»t lr.h<n ««HJ 
-3 J/ 0 J. Si3 > .1 A*fir «.M ■ |l»»d » C*w//a 
3 U H 31 AU II. referred to I carow Au 
Ku* r ( 4 eat flOllV t L. R n All 'fl 

•' 'll — '. 1 of 

.t to Faeri’J'va.'-fWl.umt in 
In « V t;rnwi>l to mortjn rtf 'I'atic* of f 
.< laurel If of iocamnt for ««| 
p» p»«. Where ih* )U m 0 »b balejecute-l 
• mortgtge by .I pont of t llr deed. .irruted a 
proal tiorr noto to tb« drf nd.nt and **r»*d 
that tba latter thonU pay oB lb* m°rt a-» and 
rworrr tba t tle-drej. f cm th* mors;.—* and 
r»t*in them blcnvrtf »» adltlonal tm-aiHy and 
th* term. el tke » 5 irr»»nX w»r» rmWl r.1 a V*t» 
loraraontt wh tb urrro not trj rtrrr.1 1 It U 
tbot tb« dnfOTnrr.lt r«inlred to b« trjl»tr»rd »nd 
»rr» tnoclmiw bt» In »r Wrr n of »ny of 

•bn Una» eoattiar.) tbrrt a ondrr a <9 of lb* 
IXrsirtrtUon Act IX>I ol IMS) Aftferr t Cot 
n toi ut S7 Dint tJJ SI £ IL 9 3l *nd Are* 
* frmwA • II * Jf 779 follo»r I XntnroM I* 
* BAattinB Airlry II B L. £ I0S tl.Ua 
tathrd. S«tat (itrtrr • Ermturii! N*tne 
<I9I«) I l. It *0 SUd. 417 

■ i 60— 

Br< Srtcma Rilief Aot 1ST? a *7 
LL A S3 An. Ilf 
8" Tunrti o» Pwiriarr Act lit- t M 
I U E « Son S50 
— . . — . - 1 — — - — Rtgut rtf fit *f *» 

»ry ttatd dxtmmf — Parity — JTJporf on rffAl. of 
prior •nrtguierrA noriafjm of taU * «ro»f of a 
dnrtt on a tnli/ft •< rryutcttii fiorljoyt IT bra 
tiroprrty <■ .old in r iron 1 Ion cl t decree on a tub 
•equrnt regirtered morlf.pe, tab ng prior ly over 
• prior BniYgi.ured mortgage, inch rale doe. not 
tare the effect of Inrall latinj the prior mortgage 
■or of ert ngulth ng altogether tba t ghta of the 
mortgagee thereon Jr r Lot Ms debt would atill 
fco rooorerabla too tie .erj.lua, if any left after 
thesatiUartionot the regiutered mortgage. Dhi* 
*at 8i»as r Bma fitsroa (1913} 

I. L. R. 35 AIL 271 


REGIS TSATIOX ACT (XT! OP 1933 -tonU 
*. 6t- 

Srt ». 91 I LR U AH. 31 

U 71 — "S — 

'<i 3’ I le R <0 AB. «l 

is “• *6 aai *7— 


ncmiM 

■ £ fur'll of ftflrtrar 


In Jutil Cei / ^terror So tnjOirt 0 A 
tier a rif*int to tyut t it ~ Lin fcj/iea— PA rtu 
Joy. <a . TT — r iw from (Ut ti It waf»« 
A document ... fn.n u ted for refUtralion to I be 
bub f eg r»rar 00 lie ta.l Hay of lb* for t tiumlba 
al »r.) (or prwntat <4U but Ibe IfoVRegSrirar 
dee I n*d to terelrr it ooing to pfewure of cti-rr 
wort At tba •Bnoirm of Ik. Pobl^jWtir 
It «ra. mwri cl lb* »»it d.y alth an »pp k*II* 
to tb* Vrf <Uar l« .i^uto lb* d lay In ptMriila- 
than On th* tufuial ol tb. Ilrpitm to ateum 
tb* d lay tie “ob.flegt.i/af rrfn nl to rtritltr 
tba do. usiei I from tl . order an appeal *■»* 
tied Wlor* tb* l^gMrar and It »<i a-.mtrred. 
Tl* rtreent .u I »aa (M wilkla tb If dara tl 
th* 1 iml.aal ef the appeal Lrfler a. 7' ol tb* 
Ind aa lleflrlratlon Act. but nor* than tUrty 
dara ol *r tfa order ttWr* to *«tend time 
11* U (I) that th* order of IS* lrf« *tr»r oO appeal 
rtfu. eg to d r*rt tba PaleRegiilrar to rqri.ltr 
tb* tomns'ftt »*• a r*fu»al to repl.ter » thin 
a*. IT d and IS m nf lb* Act atwl { J that tb* 
auli tu ei*d la time aa tb* thirty day. allowed 
for Bbng by a ** no t b* roonlcd from tba date 
ol tb* order cm *rp»»l “A ec' trora tb* date ot 
lb* rr.lrr rrfoatng to .ttflil t m* Tier* fa no 
dirtliM-tloTi between a refu.al to accept a doco 
meat for rrp.tfat on and a rrfiiM] to rrgbter It. 
SotmJ at. tayaaonira r Djmnl mjnm Jtno. 
10 JttJ UJ 10 1 an 1 8 to ntmn Foliar Xonotor 
t KnAnoIrtt «4 Stod UJ 30 fuRnwed. In 
Auaaii ▼ I yy* Latum*. JUST VoJ. SJS 

dUtlenldel Caaoara * Siyiw. f U R. tt 
/torn. 699 Datamini Am mat r Arvuatlala CAW/", 
/ L D 13 3I*J “S3 and Vtrrammo v AU «A 
1 1 Ml Had *9 cot followed 0»»o»Ba»* 

» Stmmi (1916) I LB « K*4- 789 

tt "X “4 71— Pi ireion-Ptfawl 

<0 rtyitUr — Injutry o'JtrtJ tel affixation An 
mutoj 0 * ai»«l of fori •fall «tr to a.lt»A — £a t 
to tom ptl tty .leal on. A Eub-l rgWl ar relo.ed 
to rrglater a document wnentel to Mm and on 
tb* appl cat on of on* of tb* parties the RegUtrar 
directed an Inqa ry under a. “* of tb* Indian 
Regl. ration Att. 1908. On «1 j* data A red lor the 
la), ry bowarer the pa rile* failed to appear 
and the flegi.trar aecorxLngly d .mimed tha 
appl ration. 11 U that tbit amounted to a refu.al 
to rrgi.Ur within the mean ng of a 77 of the Act 
and a au t to compel rrei.trat m won! 1 1 e. Satin 
allot tfcrr //» . AAoaA JtoKomnt 8 tint 
l UR 13 Cafe. Ml followed l-dlEpoJ*iaT 
Imam Pond Ft W / UR *180-60“ di.t ngalrbed 
Aidcl II4EJK Xjbix r CnaxDiS (19U) 

1 L. R 34 AU. 165 


I. 77— 

Bet a. 7" L U R. « Kai "59 
Br« Errcraca ACT (I OF IS 2) 
a. Its 1 LB U Mad. “31 
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REGISTRATION ACT (XVI OF 19QS>— could 

— — • s. 77 —wncld. 

Set Lcmtatios. I. L. R. 47 Calc. SCO 
I. L. R. 33 Mai. 291 

Period of 30 days 

provtded by t. 77, BegiJlration Art (XVI of 1903), 
if can be extended on proved of prosecution of pro- 
feeding* t« good faith i» Court not having jurisdic- 
tion A suit, foe the registration of a mortgage 
hood for Rs 1,000 was filed in the Court of the 
Munslf, being valued at Rs 500. and on the Court 
holding It to bo undervalued the plaint via 
amended and the nut was valued at Its 1.000. 
whereupon the plaint waa returned as being beyond 
the pecuniary limit of the jurisdiction of tbe Court 
It was then filed in tbo Court of the Subordinate 
Judge and was dismissed as barred bv limitation : 
Held, that under a 20 (1) (6) of the Limitation Act 
nothing in that enactment affects or alters any 
period o! limitation specially prescribed for any 
amt, appeal or application by any special or local 
law, and inasmuch a* as 71 to 77 of the Regis 
tration Act lay down a complete procedure where 
registration is refused and as ■ 77 limits the 
period within which a suit is to be brought to 30 
days, tho said period cannot be extended under 
s 14 of tha Limitation Act on the pound of pro- 
secution of proceedings in good laith in a Court 
not having jurisdiction In thematter Kbaoexoba 
Naratak Rot Babbas r. Bajsaxi Basham 
24 C. W. N 29 

Ilell, that s 14 of 

the Limitation Act cannot be applied to compute 
tho period of limitation prescribed bv a 77 
of the Registration Act for a suit to enforce the 
Registration ol a document h*i.wi Dninitoi-iAH 
r 8Ani*tJBt>m Moli.au 24 C W. ff. 4 

... — Whether Court can enter 

into tin question of the validity of the document — 
Punjab Alienation of Land Act, XI U of 1900, 
» 17 — .Vcio charge on old ertttnly — whether o new 
mortgage Util, that In a suit for the registration 
of * document under a. 77 of the Registration 
Act, the District Judge Is not entitled to enquire 
Into anything more than whether the ostensible 
executant signed and delivered to Ike other party 
the document which he produced for registration 
and h* cannot rater into any question regarding 
its validity .Vawoiv A rpi* Dos, flip H. 190 1), 
followed. Hell , further, that where a mortgage 
has been effected before the 8th June 1901. and a 
further advance Is made after that date on the 
nil aecuritg, the further oAxnnf*. U uni a. new. 
mortgage, provided that no changes are mad* in 
the terms of the original transaction Modi 
Left Famjoh /(xnatvon of Load Acf. p <f. and 
Pioarteml Com mm ms el* * Standing Order A O l, 
dated !nd September Hit, ref-rved to. I’iual 
D i» r Mcssakxat Jivsat 

I. L- R. 2 Lah, 201 
■>- 77-72, TH—Smt for rmgnt’t'uen of 

document, registration srhsttef refused on the ground 
of no* payment of penally in dtt time Refusal 
by * Sub- Registrar to r*gt*tet a document o« tha 
ground of failara to pay penalty In due time is 
aa order refusing renetralion under a. 7- of the 
Registration Act and l« aojwaUHe to the regas. 
trur and on th» d *mi**al of such appeal a avit 
In under a 77 for the registration of t he doeotsea t. 
Cura* Cbahoaa C.tosa * Xirresm BArf 

84 C. W. N. 364 


REGISTRATION ACT (XVI OF 1908b-tcmrid 
ss. 82. S3— 

Permission of regis- 
tration officer a necessary preliminary to a frotevv- 
lion Held, that tho permission referred to ft> 
*- S3 of the Indian Registration Act, 1908, is a 
necessary condition precedent to the prosecution' 
of any person for an offence mentioned In a 82 
of tbe Act King Emperor v Jiiean, S7 Indian 
Cases, SOS, referred to Empebob r IlrsAur 
Kmav (1916) . I. L. R. 38 All. 354 

■ - Offentt under S S3— 

Prostcwtion by a pnrole person — Permission under 
s S3, whether necessary Icrmission under a, 83 
of the Registration Act (XVI of 1908} is not 
a preliminary requisite for tbe institution by a 
private perron of proceedings for an offence under 
■ 83 of tho Act Copmath V Eullip Singhs 
I L II 11 Cale 560 and Queen Empress v PiMi 
fiaga, I L P 11 Had 500, referred to. J?s 
NADATHt (1017) I L. R. 40 Jfid. 880' 

«. 83— 


See CBmr*AL rr.ocrncKi Code, 
b 213 I. L. R. 29 Bom. 114 

8. 413 . I L. H. 39 AIL £93 

is. 67 and 88— 

See b 31 I L. R. 35 AIL 3t 

Set s. 32 I. I R. 40 AIL 434 


Sec 8 17 . .1 L. R. 36 All 176 

See Bombay L*s» Rrvxvp* Cong. 

I. L. R 41 Bom. 17(7 

1. L R. 45 Bom. 698- 

See RiJIVAMA AM) KABl'LtTAf 

I t. R. 42 Bom. 359- 

el. (1) (dl— Consultation*- Pair 

o) enjuadem yearn*— Lea** of lands ly Cosryuwte*!— 
Document executed ly leasee lul not registered, whe- 
ther almisiiblt i» evidence — / rohAitma in truss 
against erection of building*— Power of (,’orrrumrnt 
to impose conditions — Crown Greats Act (XV of- 
1393), es Sand i— Power whether affected ly Haiti, or 
Compensation foe Tenant* Impressments Aet 
(/ e/ 1900), s 19 A lease of lind* trsde hr Gov- 
ernment was evidenced bv an unregistered docu- 
ment eieeutrd by the lessee j It contained is 
Undertaking by the lessee cot to erect building* 
on the lind , llo Utter, however, built rn the 
Uud» contrary to the agreement In a cult ly 
tbe Secretary of State to eject it* lessee Hi Id, 
YtiVl tV» fuft rift require jcg'lS'ira'iirn 

•a it fell under s 90. el (I) (d) of tho Registratism 
Act, and was admissible In evidence Tie mj ses- 
sion ** other document, etc ** In a. 90. Keristisl «> 
Act, should net 1*1 const roM sfasdtm geartis with 
“saasds snd loam title d*mU “ In IU prevw-us- 
part cf the section j let. eten If So t<in*trr»d. 
a lease i» el ll *■ ssbs tUlXIsr *a a *ms4 j and 
tha words "graata tv asspumrats cf Interest " 
to the asm* section are rrmpreheesiic entail, to 
include a Iruae I’nde-r ss S and 3 si the t«»a 
Grants Art the Cceerumeat h»* J-owrr to Irrjrw* 
rsatrifticus la a lease mad* by (t— a power which la 
not effected bv the feevtswn* of tt* 1‘dilir 
O » pcr.nl Wl fee Tenant*’ l men err sent* Act. 
HuushiM v The fin. fed Area of Parent (W<k 
/ L. IE 36 AO ITS, dis»e»t*d frosa, Mons* Kent 
v Tub Jiixriit or StiTW (1920b 

1. U R. 43 Kid. 55. 
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TtEQtSTRATlO’f LAW FRAUD O'! 

f. e lt« Mi* «tivv Art 1»\« **• 

,, — — — — -- belt deed*—/ rtloA *■; • 

ratal */ taaj W • />*b KifwMr fa rejten*— - 

l r»t oj t»»4 ml «*-i o<*'4 l* «• »4oe — So (•('* 
ftOW fMM t t* tt lt*lM-i'J » «IUH 

«! 4 Thu la lotion of an Jtrw ef properly 
h*lon* , n{ la tho vand-ir tn a t*U-d*e>t * !V<>vt 
an) 1 lau-nflon of j*m a* lit)* In It an I portly f * 
4b* poepMn of wv»\<«* ih* deed art Ull» ( « r»t'*- 
ttal on In a pirtraoiar idaa* it a Imod opon ihe* 

rr;i*<raltmt*w,aa f au h te deemed 

not to hat* k-»n penpetlr A*** 

•iMili JXto ¥ Faninm (IFD) 

LLB U Mai 4W 


REaiSTRATIOY OF DOCCKEm 
» - ■« ' i ' ■ f/n»nnl It l «■*— 

■Crrniun ef ftfarr njXli — Altrm */ attoal lb ta ** 
— /’’(MnaojBii** Deter*-, it otter e *ot*t4« rail— C *-d 

r>«*i>n c* (i/i et /n*v *. s:s~rt^.> 
lol.i M 4(1 (X 17 #/ 1303). • t (t) *. n nl-e 
I (4) (4). »wh-* 3 (ft) A 13 K pH Hie© aeftmc 
out Ih* terra* of an *cre»m*nt In cotoprtwrlea ol 
a #alt elated at r«>* ol th* lerou that I bo oUlnllS 
acTHrl that If »h# »oce**-led |« anolht* toft which 
*h« had booojbt to ro-oror retrain Ian 1. cth*r 
than that U which tha rontpromUed eolr r*Ut*<| 
•ha woald grant to tha defendant* a !**•• of that 
land upon a willed taenia, The pHKkm vat 
fort tod In foil In tha decree mad* tn tha tom 
froraited aolt nn I*r a 3 3 of tha Cat* of «t I 
lYoeedom, |f4S. Tha peeaeot fait v*a hrouflt 
for *nan«a parformanca of tha tfrerarat i )! U 
(I) that aa tha agTeemanl d <1 tv* aCeal an a*tu*l 
•tonlaa of Ih# land or epernt* aa a 1*aaa It vaa 
not " an agreement to loam vlthla a l (fl of 
•tha Indian llogtatratloo Art. IP**, ao at l a h* 
TOfloirad by » 17 awb-a. I (4) to !■* reyiefered j 
(t) that a. »ob-a. I (of) «bl b prorl ioa that 
a. 17 tab* 1 lb) and (O at* not lo ar-plr to n 
dooroo of n Court, attend* to tha whole of a dorr** 
not manly that part « hlrh ta ope rail r a at a deerea j 
(3) that rmi"|*MilW a. 43 of lh» Art I d trot 
preclude »k» deoraa from bn ng gitrtr aa trldrBo* 
Hi tha asrerrorrA pa«Um Cm> r Ctaa/w 
C Arena Hurt I L. It 37 ( tie 303 I meal d**e« 
V toialaaa Aaner / I T / I «| appGfd 
IIr«**T» Krvtai l>t»l r SI oarer* Z*»i* 
D*»I (Waft (1919) L E 41 1 A fit 
BEOISTRATIOS omCER 

Sn RtnimuTtO't A OT (TM of IMA) 
at 9* 93 I L. R 33 All 8S« 
REGISTRAT105 OF »A«E. 

1 . Iran* Dan. 

1 L. R 4! Calc llTt 
REGISTRY OF VESSELS 

9^/tfiAXttxo \X««rx*.4rt- .M / " A3 

1 LB S3 Bom 111 

RE-GRAFT OF LAKD 

S i Roviar IjaoIlFYrtit Coo* (Box 
Aw' of IS79 a* aBTjpip i “ ■ 
Act M or 19«l| a. sit. 

aoomjinms 

St» fltxoar. Rcnrunott 
Stt Boiaaar ItnooLaTiora. 

Br* Ultra* I’.mcutioih, 


Bow 

tn 


BtaULATIOKS-eott/ 

4T « Cotntrni » or Jioopbf** 

I L. R. ES All 4*0 

1791-1- 

h 8 itf 3 — 

**# U mu I iwtra. ( f»l t .3 
» i.tl <*>— 

An rxarniraai CrraaiaB T-Jt ra. 

I L. It « We 718 

1*93 JI~ 

7 * Karart raarrtion Act 143* II 
1 h> LI *91 

nsJ-vm- 

t 41— 

r < rtroanibaai Att U’r* 


I L. R O Calf Sit 
I L. It. 40 Calc t0« 


«ra Stiauai, Riobt I F»t l- J tT3 
u. tile £5— 

Sr r Unnu Late*. 

I L. K. 43 Clc 8-4 

179J-XXXVI- 

A< llltpc Law— Will. 

1 Fat L. J 18 


ni-xnTii- 

*.1*~ 

S„ laic at LLE <2 Otic 833 
1*19— V — 

— — t 8—0*4 re <1 Cat t« trail when 

•a rvthr ml An* l«t liotfll It fir cttnaval* 
TVlrn no rttur m t hat lean hroufbt by II* 

K nti who ula th* jfoprrtt dealt tllb hr Ih* 
rt »n order trader a. 3 of I-ef 1 cf l*Sfl It 
•Ilia rim Baua Kotw a. Ka«c*aM Raws 
(1914) tv C. yr H St3 

1300-VJII— 

E<* raarmow I L. R 47 Calc 834 

/fTnlarwn TUI of 

1100 Mnlkl paper* or ret art. a filed hy <1 Woe* 
«t4"elht por wrnr ef Bet 1 III of |4D para 3 
nUhoeph not of lira tana arldentlary ttht aa th# 
BrjHafara 1 h*m*ele»*. iairaoob at they reejalra 
f^srJ .ef &*■£).•? r.r nj-JA-erAwAlnF raerr atewfix.W* 
good eeWene* ct tUl* li they contain al element a 
made at n tiro* whan th*r* waa no dlrpota and 
a (fain at tha proprietary Infernal of t!># malar 
Ktu Basin* Kiaat r J!*tu»*ja r*mr LOAJ 
A*tb Sabi Oto (1811) lie V I 883 
1801 -I— 


trial t> — »*. B and It — Time tnllrn viiri reyont 
fecit we to he ajipf ed foe ■ ■ Athol yrodver " ia 
• 3 erf ere ta lit ftedaie of vial dale field that 

th* propHtlor* of Talook JUlaacll vhich war 
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REGULATIONS — contd 

1801— I— eoscM 

established by a decree of the Sadder Dcwari^ 
Adaniat of 1805 to be an independent talook 
baring duly applied for the separation of the 
talook iD accordance with the provi*ion8 of Reg 
1 of 1801 within a year from the pausing of the 
.Act, had not been wanting in diligence in seeking 
the relief to which they were clearly entitled and 
that the delay of over 100 years that had occurred 
was doe either to the opposition of the remmdar 
or the action of the Revenue authorities, and 
that the objections of tho remmdar in their present 
Bolt to tho separation being effected by the 
Revenue authorities tvero purely vexations and 
designed to prolong litigation- “The actual 
produce” on which the assessment of revenue 
tinder s 8 of Itrg I of 1801 was to bo bared 
was “ the actual prodace ” at the time when 
proceedings were instituted for the reparation of 
the talook. HitsiiyTA Kcmari Debi r Jaoa 
urtpBi Nath Rot (1918) . 23 C. W. N. 149 
1802— XXV— 

See lurAJtrrsLX Esrarr. 

I L. R. 36 Mad 325 

See TJitsrrrt ED Pa la yam 

II E 41 Had. 749 

Sea Minnas RrorLATtov 

Impnrltlle estate, proof 

of — Sanad granted under Madras Reg XXV «/ 
1802, t* common form, tf altera succession — Impar 
iitnhty, proof of — Ra), aatate whether — Question of 
fact~-Concvrrnt findings — Appeal to Frity Council 
— Practice The ramindari of Nidadavole was the 
subject of a sanad In common form under Reg 
(Mad) XXV of 1802. Held, that it must U> 
held to be partible and descendible according to 
the ordinary rules of inhentarce of the Hindu 
Law unless the tetrad could operate as a confirma- 
tion of a previously existing estate which from 
its nature or by virluo of some special family 
custom, was impartible and descendible to a single 
heir Whether or not at or prior to the date of 
the tnnod the grantee of the sanad had an estate 
in the nature of a Raj and so descendible to a 
oinglo heir was a question of fact to be determined 
on the evidence. Where on such a question tbero 
were concurrent findings of the Courts In India, 
tho practice of the Rrivy Council was not to dis- 
turb the finding unless they were satisfied thst It 
was not justified by the evidence The principle* 
applicable In determining tho questions ot Imperil- 
bilily In case* of this description re-affirmed. 
YexKAtaeamatta Afta Row r Paetiusaba- 
xnr Am Row (1913) . 17 C. W. N. 1221 

1803 -XXXI— 

i.B— 

See Covswsrcviox or Hoccmext 

I. L. R. 38 All. 230 

1805— XII— 


1805— xm— 

b. 41 — 

See Ckacxibabi Chaxiuw Latcs- 

J. L. R. 42 Calc. 710 


BE3U LATI0NS— contd 
— 1806 — xvn— 

See CossTBccrtoK or Docckekt 

L L. R. 38 AIL 570 

Stt Mobtoaoe . 1. L. B. 38 All. B7 

■ ■ —1.8 — Jfortgope ty way of coadilicsn* 

safe — Suit for redemption — Plea of foreclotvre under 
the Regulation — Procedure — Evidence In the case 
of mortgage to which Reg XVII of 1806 applies, 
before it esn be held that the r ebt of redemption 
ia barred, it must be proved that the requirements 
of the Regulation have been strictly complied 
with, that is to isy that the mortgagee had served 
upon the mortgagor a notice, under the seal and 
official signature of the District Judge, warning 
him that the mortgage would be finally foreclosed 
in the event of his failure to redeem within tho 
period of one year Radal Ram v Ta) Ah 4 
A L. J 717, followed. Ram Baraw Rai t Hah 
Sxwak Dcbe (ISIS) . I. L. R. 40 All. 887 

■ 1810— XIX— 

Ste Mahomedav Law— Wake 

1. L. R. 40 Calc. 13 


«. 3- 

See Iu.eoaL Cess. 

I. L. R. 45 

1814 — XXIX — 

Ste Gbatwali Txvcbes. 

1 Put. 

See PabtjtJow 1. 1. R. 47 

1818-m— 

Sc* Libel X. L- R- 37 


Calc. 259 

L. J. 197 
Calc. 354 

Calc 760 


1819— n— 

Resumption of lands 

soffit* permanently settled mahal — Mature of onus 
of proof on person tr i/A srfiem »«<A land settled I* 
dispute as to whether land settled was soffit* anhil of 
ffis ttmindarl Where certain lands within a per- 
manently settled mahal seer* resumed under Reg 
II of 1819 and settled along with other Govern- 
ment Rbas Mabtl lands snth a person other than 
the cemlndar, the onus of proving that lands 
srithm the ambit of tbe *emlfldar! were pari of such 
resumed land as against the reminder did not lie 
on tho person who claimed It as such In the sente 
that on his failure to discharge It, the lands mutt 
be taken to remain and be vested In the reminder 
Scraa Ka*ta Acn AWT a v. Sabat Chaepba Rot 
Chowlkcby (1914) . . 18 C. W. N. 1281 


See Patti Salt I. L. R. <7 Cale. 782 

ii. 8, 9. 13 (*J~ 

Ste Sale run Annexes « 


*. 14- 

See LrutTATTOx Act, 18*7. 




1822— vn— 

Stt Pax nrrrtow. L L. IL 83 AIL 18# 
' — Settlement proceedings 
under Peg 1 // tf 1SS2, ttod SOlfi I'd IX of ISIS 
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DIGEST OF OASES. 


REQTJL &TIOES — <o« 

* ■ — ■- 1875 — •XS— cohid 

fishery in the nver was held to support Jus claim to 
the soil in Its bed Chnrs forming in non navigable 
river# Sowing through permanently settled estates 
and forming parts thereof are not resaraable under 
Reg XI of 1825 Before there can be a farther 
assessment of Government revenue there must be a 
“ pain ’* from the public domain The right to the 
soil of a nver Bowing within the estates of different 
proprietor* belongs to tho riparian owners ad 
medium filum ojin* Where property Is bounded 
by n roid or a nver, the boundary oven if green as 
the road or the river is the roiddlo of the road or 
nver as the case may be Therefore, a perms 
nently settled estato on the bank of a non nan 
gable river Included half tho bed of the nver, 
and chura forming on this portion are not assess 
able with revenue under lieg XI of 1825, the 
assessment of the Government revenue on the 
riparian mourns having been imposed not only 
on tho mouzas but on the adjo iung half of the 
river bed also. Secretary or State ton India 
« Bum Cuaivd MAitATAr (1018) 

22 C. W. X. 872 

1827 — 11 — 

*, 21 — Casts question — Cml Court 

Jurisdiction— Suit to be declared Ayja of litre 
math and to restrain defendant from to etyhng 
hinuelf. Tho plaintiff sued to obtain a declara- 
tion that ho was entitled to tho fees and privileges 
appertaining to tho Rlremath and Kamalopur 
by reason of his title to bo called the Ayya of that 


REG DLATIONS-f one! i 

1872— m— 

Gee SiVTUAt P aeg aw as Settlement 
Requlatios, 1872 G Pat. L J. 873 
4 Pat. 1. 3. 49 

1882— m— 

See Estates Partition Act, 1807, s. II. 

1 Pat L. J. 491 

1882 YII — 


tenant, i/ has the tficcl of enhancing rent A Settle- 
ment Officer under Reg VII of 1882 does not 
settle rent but records rates of rent existing In 
the village and the effect of an entry by the Settle- 
ment Officer as to tho fair rent payable by tho 
cultivator has not the effect of enkauccment of 
his rent so as to entitle the landlord to claim rent 
at that rate Jagadindba Natit Ray r Honrs- 
DBA Hath Mozumdab (1011) 

23 C. W. &\ 687 

i8se— v— 

— as. 85, 141 — J/wnicipof Board — Powers 


“Ayya of lfircmath ” Tho plaintiff's complaint 
was that the defendant bad assumed a name to 
which the plaintiff had tho exclusive right, and 
that that assumption would enable, as it had 
enabled, the defendant to attract to himself a 
largo number of tho plaintiff's followers, and, 
thoreby appropriate to himself fees, which would 
otherwise have teen paid to tho pUintiff Held, 
that It was a claim to a easto office and to be en 
titled to perform tho honorary duties of that 
office or to enjoy certain privileges and honors 
at the bands of the members of the easts in virtuo 
of that office. It was a caste question not coed I 
tablo by a Civil Court lltll, also, that the (set 
that there had been no allegation of any specific 
damsgo by rraioa of tho assumption by tho 
defciviant of tho name ef Ayya of fftrematb. 
an] also the admission that after all tho result 
of tho assumption of that name woold bo merely 
to enable tome of tho followers of the plaintiff to 
go over to the defendant thawed that what the 
partis* had been fighting for wai merely a question 
of dignity under the cover of a religious office. 
If the Court were to interfere In such tsw, it svoul I 
bo merely assisting one party at tho expense of 
the other and compelling the easto or the sect to 
follow cm* spiritual leader In preference to another 
Gamozya v IJasaya (1910) 

I. L. R. 31 Rom. 455 

lm-vu- 

*#_ 


Set licttiV X-aw— Conversion 

I. L R. 33 AIL 258 

1833 -DC— 

*a 20. 21— 

Set Collector I. L. E. 43 Calc. 485 
Yob ir 


of Board in rtrprel o/ erection of buildings — Suit 
against Municipal Board — Jurisdiction One 

Xifayat nllsh served the municipal Board of 
Ajmers with notice of hia Intention tq rebuild a 
certain wall lie received no reply to bis notice 
within a month, and thereafter commenced to 
build The Municipal Board then required him 
to atop tho buiMmg and submit a fresh application 
Tho applicant stooped tho building but did not 
presenta fresh application, and some months later 
sued tho Board for damage# on account of tho 
atoppage of tho building Tho Board failed to 
prove that the notice first glTtn by Xifayat ullah 
was not In accordance with law UeU, that In 
tho circumatances the original notice must be eon 
•idered aa a rood notice under a. 85 of the AJmero 
Regulation. 1 of 1877, and that » HO of tho I’egu- 
lation, if it applied at all, did not ouat tho Juris- 
diction of the C ml Court to try the suit for damage*. 
Municipal Board or Am rax r Kizatat ullah 
( 1915) . X. L. It. 37 AIL 220 

1B10— XIV— 

Set Chatwali Txscaxs 

1. Pat. L. 3, 197 

RE-REARING 

Set AmoAvir I. L. R 3 Calc 259 
See CrviL Procedure Code. 1908 
re 115.151 Pat. X, 3. £50 

O XL], b. 21 

See LiurTATiox Act, 1908 
Pen I, Art 182 . 3 Pat L. J. 119 
appellant not entitled lo— 


REIMBURSEMENT. 

Set CiMcrammi I. 1. B. 47 Calc. 912 
RE-IKCTATEMEKT. 

See Mama , X. L. R. 38 Calc. !M 
RELATIONSHIP. 

evidence of— 

Sr* llirnu Widow . 

I, t- R. 40 Calc. 655 
3 jt 
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DIGEST OF CASES 


( 3652 } 


sion » it was not a ea*e of a plaintiff claiming one 
relief and being green relief of a wholly different 
f l K 33 Mad 859 Lind. It was a ease of a plaintiff claiming two 

* . t r r r? at p«le kch rel efa — one of which he was entitled to and the 

Ste Liquidator ILR« Calc 658 otJwr he hsd hllcd t0 prove j mtclf entitled to 
Ste Mortgage , 1 1 R !1 All 608 Dctif Qnran c SataaTi liARAsrantA Duel 


RELEASE. 

St t Citxl Pbocedcre Cods (Act 1 
1903) O XXIII a. 3 


_ it Registration Act, 18 7 ss 17, 49 
I L R 34 Bom 202 
Set Stamp Act (11 ®* 1899) Sen 1, 
Art 63 I L B 33 All 68 

— - conditional— 

Set Contract Act (IX or 18*2) a 28 

I I R 38 Bom 344 
■ . of soma of joint Judgment-debtors— 
Sea Joint JcDcwnsr debtors 

I l R 89 Mad 648 

MeitaU fu- 
ses Vendor and Purchaser 

t L R 41 Bom 309 
- Partition — Un ifir ded IrMeit—Im 


trumenle whereby eo-enmtre divide property 
rally — Rebate— -Stamp Instrument* whereby 

co-owner* of any property d rido or agree to 
divide it in *orer*lty are instrnmcnt* of partition 
OnO of three undivided brother* agreed to take 

from the eljest brother, the manager of the family aCTeement cannot «o 
ns hi* »h*re In tha family property, moveable and Jl 
immoveable a certain oast and fed* for debt* ^‘mben who 

iluo to the family, and paieod to the eldest brother 
a document in tha form of a release Subse- 
quently ona of the two brothers passed to the 
eldest brother a document in the lorm of a release 
whereby b 
remaining 


2 Tat L J 15 


I L P 48 Calc 4S5 

RELIGIOUS CEREMONY 

— Rail to perform veil- 

rjiotu erttmonut ■ / » >.ay Ic <> '/creed — dgreement 
to elart profile of rthgume eereue* rr if «/ her 10 
enforce Partlr* who reunite relig on* ceremonica 
to be performed for their benefit are at liberty to 
choose tbe priest by whom they shall be performed 
and no declaration ran be given that any person is 
exclusively entitled to officiate at ceremonies St * 
particular place Where the pla ntiffs claimed 
under an agreement executed by tho ancestor* of 
the plaintiffs and defendants that whoever 
amongst them might perform ceremonies on a 
particular occasion on tho Lanka of tho river 

I unpun at Gaya ho ahdnld 1 ring w 1 atever ho might 
earn thereby Into a common fond to b« enjoyed 
by alt tho member* of tho family lltli that *ucb 
agreement cannot bo obligatory on the *occcssor« 
of the partie* for all time in eplto of tha wishes 
o! tbo members who might desire to terminate 
it and a an t docs not I e to enforce the claim 
Dmo Hath v Protap Chandra, 1 L It SI Cah 
M 4 C IP K 79, and Dheema v Kotha Kota, 

II Had L J 493 distinguished DwABKA 


whereby be and tbo oldest brother divided tbo „ n 1M »n,T,» Vnm flflllt 

remaining family property by the latter handing * Ramebatae Vmu (1911) 

over to the former securities for money A qoes ° 


tlon having arisen M to whether for tbe purpose of 
•tamp duty the said two doenment* wore to bo 
treated as release* or Instrument* of parttion 
Held, that the document* were instrument* of 
partition. In re Gotind PaeduRaeg Kamat 
(1910) I L R 33 Bom 75 

RELEV ASCI 


Of prnfoiu dednon — 


RELIGIOUS ENDOWMENT 

See Civil Procedure Code (Act V or 
1908) a 92 I L. R 40 Mid 212 
Sr* TTindd Law (relwiocs endowment) 
Sre Linitation act (I\ or 1908) s 18 j 
Sen I Aars 124 144 

I L R 39 All 638 
See Parties I L R 40 Calc 323 
Vr» P XLroiors Endowments Act 


Act, I8S5, 

6 Pat l J 858 
- whether limited by pleadings— 


:df Law (Religious endow 
I L K 43 AIL 503 

■ Rehg one Sndmimenle del 

r ? 8 ^ad 19— S ttl brought by 


(XI of MM) . 

nmtivg member of a Committee, whether 
tamable A *n t brooglifc 1 y a surviving member 
or members ol a Committee appointed UDdcr a 7 
of ttollel jnoas Endowments Act (XX of ISM) is 
maintainable Somhatin v ifonmvna Shettu. 

. r imta * ^ ® J Alof i, d «sentcd from. Raoud 

nc ff* claimed a decreo for possession E and a n Ramanfja Das c riBBm Bufsan 
i which thev bad been d sposscased MpxeWEE (1911 J I L E 39 Calc 3C4 

.tion that thry had a permanent 


refit/*— 


and hentahlo right in the tank and It wa, , wra 

th)t they were entitled to possession bnt were not 
' heritable rght Herein 

to a decreo for posse* 


•e of the i 


of 
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RELIGIOUS ENDOWMENT— (onW 
a shrine, in whom the trusteeship has vested owing 
to the failure of tho line of tho original trustees, 
to create a new lino of trustees Per Smsivsa 
Ayyavqau, J In the absence of any such power 
in. the deed of trust, tho Court alone has the power 
to appoint a trustee , such a power of nomination 
is equivalent to an alienation of the office of trustee 
which ta illegal GaBraxoa Saiic v Stoevi 
Mata (1917) . . X L R. 40 Jlad 612 

— - — ■ Mutt — Head of Mutt— 

Trustee of t.mples — Appointment of successor 
— Compromise to avoid prosecution — Invalidity — 
Code of Civil Procedure (XIV of 1832) * 530 
By the ua age of a mutt the pandara sannidhl, or 
head had power to appoint his successor and was 
trustee ol the endowments of certain dependent 
temples In 1891 the pnndara eanmdhi appointed 
the appellant as cbinna pattam or junior head 
with a right to succeed os head This appointment 
was not made bond fide in the interests of tho 
mutt, but nadcr a compromise whereby ho hod 
avoided a threatened prosecution for forgery of o 
will purporting to bo that of a his predeceesor 
and appointing him as successor The appellant 
having succeeded as pandara sannidhi, suits were 
instituted in 1905 to remove him from being 
trustee of the mutt properties and of tho temple 
properties Held, that the appellant’s appoint- 
ment as head of tho mutt was invalid and that 
consequently ho never became trustee of the 
temples , but that on the finding which was not 
challenged on appeal, that there was no evidence 
that the head of the mutt was a trustee of the mutt 
properties, the suit to remove him from being 
trustee of the mutt could not bo maintained under 
■ 639 of tho Code of Civil Procedure, 1882 Rama 
lingam Pilloi v VythtUngam PiUai (1893) L It 
SO I A ISO. 1.1 R 10 Mad 490. (P C ), fo! 
lowed and applied Natauaja Tru meruit c 
Kailas aw Pillai (1921) 1 L. R 44 Mad. 283 
— i ■ ■ - — Remount of M about by 

unaulhoneed persons — Suit for resto rat ion — Whe 
ther irregularities in removal entitle plaintiff to 
succeed When the Mahani of an endowment 
had been removed from office on account of unfit 
ness- Held, he was not entitled to succeed in a 
suit for a declaration that the defendant had no 
right to remove him from office and for possession 
merely oa the ground that the persons who removed 
him from office were incompetent to do so unless 
he could show that he was not unfit to continue in 
the office. Niauat An r Yad Ali Siun 

6 Pat L J 408 

• Mutt — Relation of 

amis ani managers 0) reVijtoua injli'ii/IioxilDthor 
property — Alienation by head of mutt — ‘Trustee ’ 
Indian Limitation Act (IX of 1908) Sch 1, lets 
lit and 1U The endowments of a Hindu mutt 
are not “ conveyed in trust “ nor Is the head of 
the mutt a 4 trustee ” with regard to them, save 
as to any specific property proved to be vested 
in the head for specific and definite object Con 
ssquently, Art 134 of Sch I of the Indian I»uu 
tation Act, 1903, which contains the expressions 
abovo quoted, docs not apply where the head of a 
mutt has granted a permanent lease over a part 
of the mutt property not prove! to be subject to a 
spceiSo trust, The same rule applies to the endow 
meats of Msbommedan religions institutions, 
and to alienations mode by the Sajjadaaasbm or 
Mutawali. Nam Parka sh Das v Anatt l Has, 


RELIGIOUS ENDOWMENT— tonld 
(1926) 1 L It 43 Calc 707 (P C)L It 43 1 A 
73, explained Behan Lai v Muhammad Mullah, 
(1893) I. L It Z0 AU. 482 )F B ), Dattagir, v 
Dattatraya, (1903) I L R 27 Bom 363 , Nil 
mony Singh v Jagdbandhu Roy, (1896) ILL 
23 Calc 536, disapproved Except for unavead 
able necessity, the head of a mutt cannot create 
any interest in the mutt property to ensure beyond 
bis life A lessee, however, has not adverse 
possession under Art 141 of the schedule above- 
named during the life of the head who granted 
the lease If the lessee s possession is consented 
to by the succeeding head, that consent can be 
reforablo only to a new tenanoy created by him, 
and there is no adverse possession until his death 
[Judgment of tbo High Court reversed ] Vidya 
Vasctui v Balcsami Ayyab (1921) 

1 I R M Mad 831 

■■ Shebaiti rights, whether 

trustees hate power to convey life estate in — Adverse 
possession, acquisition of Sheba its rights by — 
Ltn Hatton Act (IX of 1908), s 10, Sch I, Arts 
124, 131 and 144 Tho right to administer the 
trust property of a public rcbgious endowment 
within the limits imposed by the trust snd, for 
that purpose, tho right to possession of the pro 
party, as against those previously administering 
tho trust, or others claiming through them, can be 
acquired by adverse possession, and in a trust of 
this nature it is only where a claim is set up adverse 
to tho rights of tho deity to whose worship tho 
property is dedicated, that s 10 of the Limitatioi 
Act, 1908, could have any application so as to 
deprive tho defendant of the rights conferred by 
tho remaining portions of the Act Tho trustees 
of such an endowment have no power to oonvey 
even a life estate in the shehaiti rights attending 
the worship of an IdoL Where the trustees pur 
port to mako such a conveyance the grantee h in 
adverse possession of the estate from the time 
whon ho assumes the duties of the office and tabes 
over possession of tbo property Name Pojahi 
v IUdua BrvDE Naik 3 Pat L J. 327 

I Vagf — Constitution of 

The dedication of property la trust to secure 
the permanent performance of certain religious 
ceremonies is not void for vagueness nor does the 
fact ILat tho settlor retains the residue of the 
income for herself vitiate ths trust Saytd Is MAIL 
At i Knox v Mussammat Hamidi Begum 

6 Pat L J. 218 

Code of Civil Pro ec 

dure, 1882, e 539 — Sanction to sue under section — 
Death of original defendant — Jurisdiction to order 
h uuh ’Bva •aotctc itivh Vt> lrarm a, Yxvja 
from the management of a Hindu shrine on the 
ground of mismanagement Permission to insti 
tuto a suit under s o39 of the Code of Civil Proce 
dure 188’ had been granted Tending the 
bearing tho Raja died , his widow was aube'i 
tuted for him snd later a posthumous son was 
added as a d fendsnt The trial Judge found 
that the shrine was o pubbe, religious and cbarit 
able trust and held that tho defendant family 
should be removed from being trustees and a 
scheme settled Upon appeal the ton s hereditary 
right to jnsnaee the shrine on attaining majority 
wiscowUt omulv declared, and U e case was remit 
ted for the settlement of a scheme Beld (hat 
there waa Jurisdiction to order the settlement of 
a scheme although the apj hcation for permission 

3 B 2 
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RELIGIOUS ENDOWMENT— ta>rU 
contemplated only the appointment of now truste'c 
and although the original defendant had ded' 
after the suit was instituted Judgment of the 
Court Of Judicial Commissioner aflirmed Raja 
Anand Rao i Kaunas Dapnmst (1020) 

X l E 48 Calc 493 


'Jr”! , D>b ? lar poptrly—lnatuhi y—fiwnl 
of ehebait A purchase of debottar properly 
,/ ’!* henaml and without disclosing 

that ho a the real purchaser la luTalid even when 
ulo sale is in execution proceedings and the abebait 
has paid the fall market value It fa eafSeicnt 
ground for removing a abebait from Lis oOico 
5,7*1 tbo eicrflM ot his duties he has placed 
Limsolf m a pos.tion m which the Court think, 
“nr lon P” r faithfully discharge the 
Court nfh J he ^ ffic " Jo<J s“ <;n ‘ of thlll.gh 
I’*«v Sion ax Jlcamj, , 
uvcosak MfXitjt, (1021) 

X t R 48 Cak loio 


■S5°« endowments ACT (XX OF 
Se L%J a FtttZDunt Code (An h or 

IUU8J 83 02 AXD 14 

I L. R 42 Mad CCS 


REUOIOES ENDOWMENTS ACT (XX OF 
1863)— conta 

jay not on the committee but on the person cl&l 
lenging the appointment of additional truatees, 
e g , on the already existing trustee as In this care, 
who suedto set aside the additional appointments, 
and (a) that the power of appointing new trustees 
was not confined to filling up vacancies alone, bnt 
extended to creating additional trustees. S*n* 
D«ni Satin v Mussein So, la l L It 11 Had 
2/2, referred to I cnlolochalla Ptllo, v The 
ro/ut Hoard Saidapet I I I Z4 Mad 375 
At layathaUh, Ammal v Tie TaUl Board of 
Mayararov,, I L It 34 Mad 333 , a e SO Mad 
L J JM and Cartapnh Aj/yar v Sri 1 edavyaia 
Ataainga ] 1, attar, 1 L It S9 Mad 534, oistin 
guislcd. TuiurvisciDimirvaMian t rosva- 
rriEvoait (1014) I L R. 38 Mad 1176 

' , — _ " — Suit for ichene for a 

temple fallin 17 vnder e 3—Ctnl Procedure Code 
Wcl F "/ 1 90S) 1 OS jurisdiction of Court! tofr 


... Ju,™, Ur^ZidSSLtT 

gtom in, hint, on in tit oillaae— romr n! , 

./ ,he ong.nal *25 tSSSuSS^ 
filiation A 0 power for the commit!,, of llen,w 


«5»" vif’s sji-Wiys: 

e Chat is originally appointed in that 


& tuS ‘T'V 

n»uf enabli’thl 'SUSS ? ““f *?"**• f « «* 

to Which dirtnct 

SSL 09lV h * ,n,, ' ,nUon L LR 01 SVa^“ 

t- L. R 29 Had 849 

af TmplVcLm^u ^a%,tnt^Z Hdtr r Pmrtr 

«» OOoi faith and , B the, ntlZalTTx. 1 !n “ !ret 

sfs 'Asti'S fc“," nJ. SUSS 

in addition to the three .hi™ .. 7. 0 J rea fee* 

that the comuutteo had power'll"’ 8 5f U ‘ W 
additional trustee, | n ■H*** the 

of superintendence f *, heir BMeral power 

their care c , oraDI, '>*d to 

who has such powertmder ,°, f , Revenue. 

(5) that tins power mnVt be e^^'l/ 11 of I817 - 
»ud In good faith. In . reasonably 

<<=> that the Mw c ni.l! ,. '? of * be temple 
«i»a this power ,t4t 5 dHl not eier. 

P Reasonably and in g00d 


,..w . > U. jumsaicnon or court, to tram 

a scheme ivitr—Ttmjle Committee, powers 01 
h\cr since 1812 when the Board of Revenue 
nan led over the management of the temple of 
Erlrangam to certain trustees, one trustee wa* 
chosen hereditarily every year from a certain 
family in the locality called the ••gthalathars ” 
and two other trustees were appointed till ISC3 
bv the Board and later on by the Temple Ctommlt- 
tee formed under the Religion. Endowment* Act, 
i°i *, 8C3 *, Xu seieral litigations connected 
vnth the temple the temple was treated a* one 
fallmg under s 3 of Act XX of 1863 Meld, that 
the temple was one falling under s 3 and cot 
»h.7JLl *?. d '“P™ *“tject to tho control of 
the Temrlo Committee Though the Court, can- 
not interfere with the statutory powers corferml 
upon the members of the Temple Cbmmittee so as 
to deprive Hem of their statutory functions, ret 
!md. C ° U O" h A’ j a r sd ‘ c,lon *u frame a eehtme 
under s 0., Ciril rroeedure Code (Act V of 1908) 
, r £ J T' t e ” D „ of * rab J« ct *0 lh " control 
of the Temple Committoe, and introduce charges 
in its administration which the committee 1* rot 
legally competent to introduce and which are 
desirable and necessary to meet the altered nr 
cum, lances of tho time. Conaideniie that tho 
actual management of the templo must veat in 
the trustees subject to the statutory control of 
the committee, their Lordships 1 eld it undeeirslle 
in framing a scheme to introduce, as the lower 
Court did. . new body of people called a Board of 
Control over the trustee, and hence abolished (he 
Same p n tie result their Lordships framed a 
» h fa ,MD P lc providing among otler 
things for (« the appointment of two additional 
r.VT. f " th ® V Ct '^ r of the temple, 

W the tenure of office of tho trustees appointed 
■mul?^ f f C I e r a“" (e} tko PreparVt.on ef 
annual budget and audit of temple accounts and Id) 
Uie appointment of a oashicr under tho trustee". 

Per Ct Blast ^Tho powers of the committee or 
anv other statutory body do not become suspended 
by the occurrence of a vacancy s mens its memherr 
f™ tn of » Temple Committee considered San 
thaha y llarjanna Shall/, I L B 34 Mad I. 
dissented from English and Indian cases reviewed 
Car m t Sa S ScBRAirsusii Irr.E 
t ,816 J • . . . I L. R 39 Had. 760 

-as 3 and 4— 

See Hrsntr Law (utdowkekt) 

[I L. R. 43 Had 685 
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RELIGIOUS ENDOWMENTS ACT (XX .OF 
1853 }— eontj 

1 1 . — - | S'— Dulrtei Court if may 

appoint a trustee «vn 4tng dtcuton of Cint Court, 
14 all ease* District Courts hire no power, upon 
a vacancy occurring la tho nice ol the trustee 
ol a religious endowment, to Appoint a trustee 
unler * 0 of tho Religious Endowment* Vet 
unless th.o endowed property ts» teen actually 
transferred to the former trustee under ■ 4 of tho 
Act by tho I-oatd of Itevenuo or (loremment 
iffust J’ssiiiw r Iran* Aambudripad 1 L. It 
3 1 rod lOt Jan l/.tr lUm \atAMumlnl.I L P 
S tale, J ’, relied on DA « mans ,5i«jA t At««a 
Singh, / L r 7 Cate 7 91 Sheomtm Aumtiri v 
Ih ** Air^id, / i. if id AH 22'’ UuhimmaJ 
Aimjitl Uuj v Irntmtultm, t L It 10 AH 101 . 
distinguisl ed 8 3 of tho Act contemplate* 

tho temporary appol itment of a ro*n»ger by tho 
Co irt pending tlio decision by a Ciril Court of tho 
title of any other applicant totheoftke llomttr 
Mukovivdav Ora v Direr raw Uraonra (1910) 

14 C W N 1101 

— Order appOinUty the 

Cot’eelor to tale charge of a Jlith — Thrwtos — 
Jurtidiel ton. Tho Distric (Judge 1 a* Jurisdiction 
to appoint a temporary manager of tru*t property 
under * 5 of Act So XX ol 1853 only in tho case 
where a vacancy has occurred In the office of the 
truateo to whom such rroperty shall haro been 
transferred nndcr a 4 of tho Act An Older pur 
porting to bo passed under ■ S of the Act without 
any inquiry a* to whether foun Ut ion for tho 
Di trict Ju Ige * Jurisdiction exists is open to the 
revliional, if not the appellste Jurisdiction of tbo 
nigh Court. Ut in 1 FuniiW v Irani Aambudri 
md 1 L It, 3 31 ad 101, Oovala Jyyar r Irvna 
chmlam CMly, I L R 26 Mad S', ant Mohan, 
Sheonandan Oir v Cltjua Upnihja, 11 C IF A 
1101, referred to JUsdeo Gm e Prrist Gm 

1 1 L R 43 All 50 

. Order appointing the 


BELIS10U3 ENDOWMENTS ACT (XX OP 
1803)— os' f 

— — - *3 7 Sad 10 — contL 
paused was not filled up in accordance uith * 10 
of the Act Tho remaining two membor* pur 
potted to perform the function* of tho committee 
Util, that lie remaining two member* cannot he 
•aid fo he a committee at all end esnnotperforni 
any n! the function* o! tho original committee 
Prr Arwold \Vnrrjr, C J . — 7 and 10 of Ihe 
Act aie Imperative cr obligatory and not merely 
directory Tho law governing corporate bodies 
with regard to tho capacity of the member* of tho 
corjorato bodies to *ct Is not applieablu to tho 
csro of the statutory body appointed under * 7 
of the Religious 1 ndowroents Act The King t 
RUrinjtr. ITT SIO, and 100 E uj lUp 1315 
distinguished Per A»Dca RarriM, J — The inten 
tion of the Legist* fare is that a committee 
appointed nn Irr tho V t shall not consist of less 
than the number originally appointed A no to 
nntajana lyyar v Kullalan } ilia 1 / L It 22 
Mad 481, distinguished Sastnatva « Mas 
jassa «5u«rrrr (1910) I LH 34 Mad. 1 
3 I L R 39 Mad 7C( 


aC« iLnlowment* Act, 1803 .)/ mahhi Void 4 
t ■SsAramonyo Sattn, I L, It 11 Mad 26, referred 
to Farr in gib r Mahavt IUsdeo Gm 

1 1 L R 43 AU S3 


s 10 — Temple Commi’t/e 

I aeaney—D*. Irut Jud]'— Court— Persona defy] 
nod— tied Procrdure Code (Aet V of 100$), e US 
An order made by a District Court under a 10 of 
tho Religious Endo accent* Act is an order revta&bl* 
by the Mich Court nndor a 115, Ciril Procedure 
ffode (Act V of l'HJS) Meenakshi v Sdbmmanga, 
I L, It 11 Mad 26 distinguished Oopala Ayyar 
v Arun/tehiHam Chettj, I L R 26 Mad 85, 
referred to IV hen a Tom pie Committeo doc* not 
do It* duty, an I arrange for an election, the Court 
can make tho appointment without reference 
to tho committee or direct the remalningmember* 
of the committeo to fill up a vacancy The power 
of tho committeo In * ich a c»«o being derived 
from the Court an appointment by election there 
•fieri* bad Ramanuja Iyengar v Ananlaraman 
Iyer, 6 Mad L J 1, dissented from VaStdevA 
Arran r Tn* Jvbiapatam Devastkavau Cow 
*mn (1913) I LB 33 Ulna 694 

loeew'y in Temple 


Set Mahouedas Law— W ater 

I LR « Ealo 13 

Suit for removal of 

true tees — Pariiee Two ont of three of the member* 
eon*tltuUng a committee appointed under * 7 
of the Religion* Endowment* Act, 1853, aro not 
competent to maintain a suit for the removal of 
the person or persona acting a* the trustees of the 
endowment Ihe Committee -under this section is 
a Corporation having a legal entity Sris 
Mohammad Ha saw v Kaii Naiab Mctiaumad 
1 Pat L. 3 437 


1 7,8,10— 


See R euo iota Ehdowmevt 

1 L R 30 Calc 304 
- S3 7 and 10 — Constitution of Com- 


mit-ee under— Validity of Act* done by incomplete 
committee. One of a committee of three members 
appointed under * 7 of Act XX of 1853 (Religion* 
Endowments Act) died and the vacancy thus 


Commute e — Jurisdiction of Dielnct Judge — Cinl 
procedure Code (Act F of IMS) s 115— Pawl of 
reunion by the High Court— Itlt j of remaining 
mtmhere of the Commit rc — Failure to perform duty 
— Election held after expiration of the statutory 
tune The High Court ha* Jurisdiction under 
s 115 of the Civil Procedure Code 1908, to revise 
an order of the District Judge made under a 10 
of the Religious Endowments Act, X\ of 1863, 
on tho occurrence of a vacancy In a Temple Com. 
niittee declaring that an election by the remaining 
member* of the Committeo to fill up the vacancy 
was regularly heU, and that the appointment of 
the person was valid J>o appeal lay under the 
Civil Procedure Code from such an order In 
making the order tho District Court was acting In 
a Judicial capacity sa a Court of law and not 
merely In an administrative capacity The matter 
in which tho order of tho District Court was made 
was a • caao’ within the meaning of a 116 of tho 
Civil Procedure Code, 1058 A case" Includes 
an ex parte application such as that made in thia 
matter Mmakshi A’aywfu v Bvbramanyx Saetn, 
l L, It 11 Mad 26 L R 111 A 160 distin 
gaiahod On the true construction of s 10 ol 
Act XX of 1663 the power of the remaining mem- 



( 3639 ) 


DIGEST OF CASES 


RELIGIOUS ENDOWMENTS ACT (XX OF 

1863)— conld 

■ ■ — f 10 — COSltd 


bora of the Committee to fill up the vacancy roust 
ba exercised within three montla from the dato 
of the occurrence of the vacancy The District 
Court had no Jurisdiction after the expiration of 
the three months to direct the remaining members 
of the Committee to fill upt! e vacancy bv election, 
or to make an order purporting to validate the 
appointment of the person elected. If the Cbm 
mittee do not perform there duty by bolding an 
election within three montl s to fill np the vacancy, 
a aubsequent election by the remaining members 
after the expiration of three montha is invalid 
and this is ao notwithstanding that such a con 
struction would enable the remaining members 
of the Committee by there own default to prac 
ticatly disfranchise the electors and at the disere 
tlon of tl e Court possibly to j rocur® the patronage 
for themselves The only remedy for that ia to 
alter the law if wrong, by legislation The Board 
can only declare the law BaLaxstantiA Udayau 
» Vascoeva Ayyar (1917) 

I X* E 40 Mad 793 

— I 14— 


See Cmt Pbocedcm Con*. 1908— 
s 02 I L R 42 Bom 742 

as 92 and 14 I L B 42 Mad 668 

See PASTtES I L R 40 Cate 323 

■ — — — Procedure to “be Jot 

lotted by committee ia the trasaeetioji of it* Isnwo — 
Suspension of a temple trustee by o Temple Committee 
—legality of procedure— Suit by the trustee for 
damage* for illegal suspension — Liability of imfiti 
dual member* of the committee tn damage a Notice 
ol suspension was given to a ten pie trustee 
tn accordance with the opinion of the majority 
of tho members of the looal Temple Committee, 
to each of whom one of the members sent 0 copy 
of his report recommending suspension and in 
spite of the objection taken by ono member that 
the matter should be disposed o( at a moetrog 
Held, that a Temple Committee ender the Peligioue 
Endowments Art reatmblM » corporation and that 
the ordinary way to transact ita business is at a 
luectmg Aasuming that it can do aome of its 
business in circulation, it cannot remove oraua 

n d trustee In this manner Sex v Ttylor 3 
t 231 91 E F IDS Ilex v Sutton 10 Had 
7 1 82 E B €1“ Tlandavaraya POlax v Sub 

bayar ILK 23 Hoi dig 4SS and Ponnambata 
Pitts** v Uultm CMhM, 30 Had L J 619 
referred to. The procedure being ultra tare* it la 
no answer to the trustee a suit for damages for 
Illegal suspension that there were sufficient grounds 
for suspension la Indio individual members of a 
Temple Committee who ere parties to an illegal 
suspension of this kind are liable fn damages 
Fyotra Kaghava v Secretary of State for India I 
L. R l Had 456, and Ferguson v Keane*# 8 C7 
* F 251, followed Indian and Fngl eh decision* 
considered Viviiti Nawatava PnXAi r 
PoYKoewurt Kasai (1917) 

I LR 41 Mad 357 
- 1 ■ — H 14 and 18 Sanction to too persona 

jointly — Wkelher suit by one competent. Where 
sanction to sne ia given to two persona nnder a 18 
of the Religion* Endowments Ast, one oi them can 
not sue alone. Mahomed Athar v Bamian Khan 
J L. K 34 Calx £37, explained. Sanction granted 
under a 18 of the Act ia a condition precedent 


RELIGIOUS ENDOWMENTS ACT (XX OF 
1863 ) — conoid 

as 14 acd 18-co tl 

to the exercise of He right of suit I tnlalcnrara. 
In re, I L It 10 Had 98, referred to It has 
to be conatrued atnctly without enlarging Its 
scope Soyai Unseam M.yaw v Collector of 
Ao.ro, / L It 21 Bora 257, referred to 8 14 
of tho Act commented on Vekkatesha Malta 
V P.1MATA HrDAQE (1914) 

I L R 38 Mad. 2192 






persona under * 18 of lie del — Suit by them under 
* II — Death of one of tl e plaintiff* after tint, t chelher 
it effect a abatement. A suit instituted under a 11 
of the Religious Endowments Aet by four persona 
with the leave of the Court nnder a 18 of the Act, 
does not abate on the death of one of the plaint Iff a, 
Yenlatesha Halm v Bamoyya lie day, I L & 
38 Had 1192, Hailala Bagarannarayana v 
1 aiapalh Perumalla Charyulu, 23 Had L J 231, 
d.strop wftwA Chnhil> I im v DurjiJ Prasad, 
1 L It 37 All 23 G, not approved Pamme a 
■i aran Hvnpee v Xarayanan A ambodn, 1 L B 
10 Had 110, referred to AlaOsPCA t Mothiab 
( 1917) I L R 41 Mad 237 


a 18- 

See Civil Pkooeduhe Code 1882, s 622 
I L R 33 Mad 418 
See Crvn. PnociDtrac Code (Act \ or 
1908), a 02 I L. R 37 Mad 184 
I L R 40 Mad 212 


RELIGIOUS FOUNDATION 

— • .1,. — .. Undated Property— 

Limitation Act, XT of 1877, a 2S,Sch II, Art* 124, 
Hi— Temple trusteeship and properties tor of suit 
for former involve* bar of suit* for latter Tho 
dismissal of a suit to recover the office ol trustee 
for* temple whereby the right to the trusteeship 
is lost, involve* tbe loss of the right to recover a 
portion of the endowment CovnrDASAwr Pillai 
t> DlEeniKALCBTI PoOSABI (1910) 

I L R 35 Mad. 92 
RELIGIOUS INSTITUTIONS— 

See Custom (Rehoiois Ivsiitctjoes). 

I L R 1 Lah 511. 640 

Sea Mahoheda* Law— EvooWSIEST 

I L R 36 Bom 308 

tranjf-r of — 

See Relic iocs EedOwmevts Act (XX 
or 1863) I L R 39 Mad 949 
RELIGIOUS OFFICE 

See IIiKDtr Law Scccissiov 

1 L R 40 Mad 105 

competency Of woman to hold — 

See Htvdp Law— RelIoiods Oftics 

IlSU Mad 885 
See Maboaisdas Law — Rslioiovs 

OrncE I L R 41 Mad 1033 
RELIGIOUS POEM 

See Obsczbe Poblicatioy 

lisas Calc 377 
RELIGIOUS PROCESSION 

See If ten way I L. R 43 AIL 682 
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DICIEST OF CASES 


( 3 M2 J 


RELIGIOUS TRUST 

S t Pcblk PrLtotoca T«cst 
Stt Tbwt I L R 40 Calc 232 
— — - Peed of tndotrmeol— 

S i tk latt—Appo nlpitfl of lAi imc il (n 1 1« cut 
of d otk — Appo nhxttt kov to It made — Ittce ctr 
pt*dentt It Trust* sill not 1« allowed to (ill 
tor want of a trustee *n ! cwnetjuently If the 
nom neo dies before ng or allorward* II o 

Court sill »r point a I ruder In rt Orde n I CA 
I> S7I It Amlltt Tnul .JIU S 210 
Crnson T $ mjwo» L It S L>, Z 33’ l" tt Nhi rth 
• Truth Lit II h j *31 referred to Where 


ofhoo It to to filled up the Court will not read Into 
the deed of endowment a protiton for Appoint 
mrnt to the oft « of si la ( whirl la not to Le 
fmnl therein It loeomet incumbent upon the 
representatiTCBof tLe founder* to nuiho insppo nt 
ment to the oft ce of |R bail nnd upc-n fa lure 
to do ao iho Court hit powrr to *pi>o nt a new 
fruiter and wf f exert *e tfi j power whenerer 
there is a failure of a *u abl person to perform 
tl a tnut rit! er from original or nirrmn rut di* 
a til tjr tn act E at Lott I alo] r j'rolap Chandra 

Surma 11 L L J referred to The appoint 
ment of a ft an 1 proper j-erson to tea new trustee 
Is not a matter of arbitrary d a ret on of the Court 
The Appointment must be n a le subject to well 
known and defined rule* In rt Temp/ it / It 
I CA App 4J5 referred to Where a roedeer 
appointed prod nte I (e was d reefed ty the *ubor 
dinsto Judge to eont nueto n aoage the properties 
on the scheme la d down In the dee I of endow 
went pendug an Agreement between the part ce 
to appoint a tkrlait II U that (be proper course 
to follow was e that to d am ■* the ml or f the 
parties so drs red to apjxi nt a tA ba t and place 
the properties in hi* hand* Thf* latter order 
could to properly nude only after amendment of 
tha prayer in the pla nt TsJ Knau-ra Dir r 
Hirix Ilxnaar Dxr (lOl”) 

I L IMO Calc 231 

RELINQUISHMENT 

S t FasiH.t Bettleuent 

I L. R 38 All 333 
Set II croc Law — Widow 

I L R 47 Calc 486 


Ste Lavdlobd asd Temakt 

15 C W N 680 

Set Madouzdaw Law — Dower 

I L R 47 Calc 637 
Set Noam Wzsrzas Phoveices Rest 
Act (XII Of 1881) I L B 37 All 444 
See Usdzb baiyati IIoldRq 

I 1 B 1" Calc 751 

— — by ratal dar — 

See Lasdlobd ajtd Tesawt 

I L R 41 Calc 883 

In faeonr of sentient person — 

See Huron Law — W nx 

I L E 37 Calc 128 

- * ■— of claim — 


REUhQUJSHMEKT— rosy 

of portion of claim— 

Set Cacse’ or Actios 

I L R 48 Calc 640 
(o save Litigation whether binding 


on Reitnlonen- 

Stt FAun.T'JSrmEUEXT 
■ of letrlce I L R 38 All 335 

Set MaSTES AMD EiBTABT 

I L R 35 All 132 
RELEVANCY OF EVIDENCE 

Sit Evidence Act 1872 a 32 

I LB ft Bom 10* 

REMAINDERMAN 1 

Nee LatorrxL I L R 44 Calc 1(5 
REMAND 

S e Agba Tefa'ct Act (II or ISO!) 
as IS* 183 I L. R 38 All. 181 

a 103 I L R 40 All 632 

» °0" I L R 38 All 533 

S t Atteal I L R 37 Calc 426 
IS C W N 830 
Nee (Bekoai) C*sa Act 

2 Pat L J 653 

Nee Ctm r»ocs»ritE Code 1908 
as 105 108 109 0 XI J b 23 

I L R 33 AIL 391 
B 105 0 XLI n *3 

r L R 43 All 8"7 
e. 109 1 L R 42 All 174 1~8 

I L R 38 All 150 
O ai « I 2 Pet L J 398 
O XXI i "3 I L R 34 All 612 

0 XU b. 23 

1 23 O XUII b 1 (<) 

I L E 35 All 427 
b 25 15 C W N 675 

b 33 I L E 37 Bom 289 

O XUII b I I L R 42 All 200 
Nee CumrtAi. Psocedobe Code bs 112 
187 I L R 36 All 262 

Nee Lettzbs Patemt 

2 Pat L 3 603 
Nee Pessiobs Act (XXIII or 1871) 
s 0 I L R 39 Bom 353 


Set Necokd Atfead 2 Pat L J 564 
appeal from order of on finding of 


See Ctm Pboceddbe Code 1908 O 
XUII b 1 I LB 2 Lah 25 

by Appellate Court — 

See Costs I L E 39 Mad 4~8 
Order of, whether appealable to 






DIGEST OF OASES. 


ND — contd. 

' Addition o! parties by Appel- 

onrt — Ammdmnt of plaint — Whether whole 
' tmavdal in consrqver.ce— Cini Procedure 
let V of 1008), » 107, 0 X LI, rr 23, 25 
are otter possiblo cases of remand which 
t included in 0 XU Xabm Chandra 
v. Pranknshna De, I L It, 41 Cede. 108, 
lishcd. In tho Code of Civil Procedure, 
tho Legislature has given tho power of 
nent to tho Court of Appeal and, as a 
ry outcome, it has the power of remanding 
»oIe ease when an amendment of plaint 
ited and when parties are added. Tho 
provision fn s. 107 for a remand is not 
*d or limited by O XU alone, but is 
to such conditions and limitations as 
a prescribed in the rules and orders, the 
meat of a plaint and addition of parties 
lourt of appeal being among them Uzm 
\BDAB V SaYAI B CHARI (1916) 
t I. L R. 43 Calc. 938 

After directing Court of first 

Ace to remit findings on issues not 
“111*0 — Decision on other issues in the remand 
order if binds Judge or his successor at final 
heart ng — Decision, if preliminary decree or inter hen. 
tory order— Caal Procedure Code (Act V of 1890), 

0 T LI, rr 23, 25 Where a suit for recovery of 
possession in which the defendant besides denying 
plaintiffs’ title set up certain pleas in bar (limita- 
tion, etc.), was dismissed by the first Court on the 
merits, but tho lower Appellate Court finding in 
favour of the plaintiff on the merits, the case was 
remanded to tho first Court for finding on the 
issues in bar which had not b<*jn tried by the 
first Court : Held, that upon receipt of the find 
ings of the first Court on these issues, the lower 
Appellate Court was not bound to reconsider its 
find ngs on tbe merits and this whether the offioer 
before whom the appeal finally camo for hearing 
Was tho same or another ofiicer Per Richardson, 

J — \n opinion incidentally or provisional!* ex- 
pressed in a remanding judgment would not 
amount to a final adjudication so as to conclude 
tho parties, bat an adjudication by the remanding 
Judge would bind him or his successor at the 
final hearing One test which may be suggested 
for tho purpose of determining whether such an 
adjudication is or is not final and conclusive so 
far as it goes is whether it docs or does not amount 
to a preliminary decree Semble The remand 
order in this case amounted to a preliminary 
decree in so far as it disposed of the merits of the 
case. Per II cluck, J — It seems to bo well 
settled that though it is open to a Court to revise 
after remand interlocutory decisions which were ! 
made either by itself or by an officer of co-ordinate 
jurisdiction, yet as a matter of practice a Court I 
will not and ought not to do so When, however, i 
tho Interlocutory decision amounts to a prelimi- i 
nary decree within the meaning of a 2 of the i 
Ctyil Procedure Code, the Court Is incompetent to l 
revise that decree til! it is duly set aside or amended I 
according to law That the decision on merits ) 
contained !n the remand order did not amount 
to a preliminary decree Hnu Lai. Pal r Hr bar 
Manual (1915) , . . 20 C. W. N. 43 1 

8. By Appellate Court without i 

iretitaine case on file— Iftofe cose if open 
before Court to whir* case remanded— Limitation i 
of scope cf appeal remanded by High Court. In J 


REMAND — could. 

strict law a remand made by an Appellate Court 
without retaining the appeal m its own file neces- 
sarily reopens the whole caso and the Court of 
Appeal to which the case fs remanded is bound 
to hear the appeal upon tbo judgment of tho 
Court of first instance and on nothing else But 
the High Court in tho excrciso of its powers of 
supervision under the Charter rightly assumes 
in certain cases authority to limit the scope of 
certain appeals remanded to tho lower Court 
without keeping them on its own file But when 
ever this is done it is absolutely essential that 
the High Court should lay down clearly without 
any possibility of mistako that it did intend to 
limit tbe scopo of tbe appeal to certain specified 
questions. Karttck Chandra Das c Savva 
Nidi Ghosal (1915) 20 C. W. N. 6S4 

9, ■ Appellate Court, Inherent 

jurisdiction — Correction of omissions or defects m 
the Inal — De novo Inal — Civti Procedure Code 
(Act V of ms), ss 107, 151 . 0 XU, T 23 The 
power of remand under a 107 of tho Civil Proce- 
dure Code is limited to the caso described in 
O XLI, r 23 but nothing in that section res 
tncta in any manner the application of tho prin 
ciplo of inh< rent power recognised by s 151 of 
tbe Code The powers of the Appellate Court 
as regards remand are thus not restricted to tho 
case specified in O XLI, r 23, but the Court by 
reason of its inherent jurisdiction, recognised and 
preserved in tho Code, may order a remand in 
cases other thsn the ease speeded m 0 XLT, r. 
23, if it be necouary for tho ends of justice Aabm 
Chandra Tripoli v Praninshna De, 1 D It. 41 
Calc 108, dissented from Inherent jurisdiction 
must be exercised with esro, subject to general 
legal principles and to the condition that the 
matter is not ono with which tho Legislature has 
ao specifically dealt as to preclndo tho exerciao of 
inherent power Per Woodbowe, J — Whether 
justice does require a Court to mvoko its inherent 
jurisdiction, must bo determined by that Court, 
with reference to the particular facta of tho case, 
and the rule of law that a Court cannot invoke an 
inherent jurisdiction where there is a provision in 
the Code whether by way of remand or otherwise, 
which if applied, will meet tbe justico of the ease 
Per Mookkrjze J —That the Code Itself recognises 
tho power of a Court to direct a remand in eircmn- 


Appeal is invested with plenary powers to correct 
errors of procedure c omm itted by tho trial Court 
Where the Court of Appeal is satisfied that the 
correction of the omission or defects in tho trial 
is not reasonably practicable by recourse to one or 
other of the provisions mentioned that is, where 


tn« merits uythe adoption of tbo specific procedure 
mentioned in O XLI, r 24 to 2 J, a remand for 
retrial is not only permissible but obviously incum- 
bent on the Court. GntivAYi r Tub Allahabad 
Bart, Ltd. (1917) , I. L. R. 44 Calc. 929 

10. Remand of whole case on the 

merits— Junad.rtion— f. ml Procedure Code (Act 
7 of ISOS ) — O XLI, r 33— Pules of P* perms 
Court of England, 1883, O Li Ilf, r. 4 —I'ractiee. 
Where a suit had been partly decreed in appeal 
and no second appeal had been preferred to the 
High Court against tho portion allowed andj 


DIGEST OF CASES. 


KEM&inj-MxcM 


after remand the lower Appellate Court went 
into tho whole case on the merits as directed * — 
Held, that the High Court had ample jurisdiction 
to make the order remanding tho whole ease lot 
determination on the merits Attorney General v 
Simpson, [1901} 2 Ch 673, referred to. SaeadA 
SdhdaBI DaSSaTa r GusoahaRI Saha {1918) 

1. 1. R. 48 Calc. 733 


- Appeal bom — Remand order 


passed otherwise than under O XU, I 
appealable. JIoheydbo Kaw Chase at arti r 
I! AMT ABAS IJAKDOI'ADIUVA (1919) 

23 C W. N. 1049 

12 , - 


- Appellate Court Inherent 
powers ol— Code of CW procedure (Act V of 
ISOS), $ 111 on i O X U, rr 23 and 25 Under 
its inherent powers an Appellate Coart has 
jurisdiction to remand a ease for re Inal apart 
from tha provisions of 0 XU, rr S3 and 
So of tho Code ol Civil Procedure, 1983 
bat should eierciso that power with the greatest 


13. — Inherent jxnecre of court Under 

Sts inherent powers ad appellate court may 
remand a case if it thinks that It is necessary 
for the ends of justice to do so even where the case 
does not come within the terms of O XU, 
rr 83 and 25, of the Code of Civil Procedure. 
1903. Brumohab Paieas « DeoecakiaY 
P*Tauc . 5 Pat. L. J. 14* 


l, L. R. 41 Calc. 771 


RESTORER ATlOJf . 

Set AnsnsiSTBATOh rEVor-vr* u 
RENEWAL. 

option of— 

See Landlord akp Te»akt— Lease. 

I. L. R. 46 Calc. 1079 


RENNELL’S MAP OP INLAND NAVIGATION. 
See Natwabli River. 

I. L. R. 43 Calc. 399 


See Aoea Tbkam3t Act {II or 1001). 

s* i. 167 . i. L. R. 39 AU. 605 

Set Beyuai. Reyt Recovery Act 
See Bombay Crrr Music cpal Act (Bom- 
Act III or 1833), as. 110 (r), 143 (I) 
(?) AKD2(<f) 1. L. R. 43 Bom. 281 
See Estates La yd Act (I or 190$). s 2& 
I. L. R. 41 Mad. 121 

Set Laydeotd aid Tksaet 
See Ldmtatioy Act (IX or 1908)— 

6ca LAM HO X. L.R.38 Had. 138 
Arts. 110, 110 I L. R. 37 Bom. 656 
Ste Bert Decree. 

See Rest, ton ton. 

Set Revt w Kiss 
Set Rent Reserved. 


RE-KARRIAGE. 

<?ee Divorce I L. R. 48 Calc. 838 
See Goaeduk— Hd<do Widow 

I. L. R. 33 Calc. 882 

Ste H»Dtr Law — widow 
S ee Hihdu Widows Re mabbiaoe Act 
(XV or 1838), a. 2 

custom oi — 

See Hnn>tr Law — S ccctssiov 

I. L. R. 43 Calc. 30 0 

REMEMBRANCER OF LEGAL AFFAIRS. 

Position of — 

See Co*er*sirT Or Coc*t 

L L. R. 41 Calc. 173 

REMOTENESS. 

See Wot. . I, L. R. 46 Calc. 485 
REMOVAL. NOTICE OF. 

Sts Fnroii X. L. R. 48 Calc. 602 

REMOVAL OF CASTE DISABILITIES ACT 
(XXI OF 1850). 

Ste Hlsdu Law — J ocrr eakb-y 

I. L. R. 40 Calc. 407 

See lUtABAa Law 

I. L, R. 44 Had. B91 


See Jltxon Law— Wroow 

I. U R. 35 AIL 488 


Set Stamp Act (II or 1899), 9 59, Sew I, 
Abt 33, «. (a), bob -CU (ill) 

I L R. 39 Bom. 434 

See Son roa Rarer 

See V P La yd ReviYde Act (III or 
1901). S3 56,80 X. L,R. 83 AU 296 
abatement of — 

See ratal Lease I L.R. 41 Cole 683 
arreart of — 

See Mobtcaoe L L. R. 39 Calc 810 
distraint for — 

See Madras Estates Li yd Act (I or 
1908), a 62(2) I L. R. 38 Had. 1140 
enhancement of — 


See Combat Laud ReveboiCodt, 1870 
ss. 83,210 I. L R. 41 Bom. 606 
See OnDit Rest Act (5111 0» 1836). 
a. 3 (10) a yd Cm VILA 

I. L. R. 40 All. 541 


See Aoea Tehayct Act (II or 1901), 

n «7 . . r. L. R. 37 AU 12 

— " — lorfeitnre, for non-payment ol — 

See Lessor as D Lesee. 

I. L. R. 38 Had. 445 
— Kadim Inamdar, right of after Intro- 
duction of settlement — 

Bee Bombay Lash Reveyoe Code, 1870 
B.217 . . I. L. R. 45 Bom. 61 

in kind — 

Ste Lasdloeo avd TeVASt — Ryhakce 
mest or Best L L R. 37 Calc. 610 



DIGEST OF CASES. 


( 3070 ) 


KENT — cotlfd. 

" legal right to remission — 

Sit Estates Laxb Act (Had Act 1 or 
1903), 9S 4, 27, 73, 143 

L L. R. 40 Mad. 640 

— liability lor — 

See Iuxdlo&s AJtD Tenant 

I. L. R. '34 All. 604 
SkSaze . . Z.L.E. 41 Calc. US 

■ — — ■ Mortgagor retaining property under 

a Rent Note— 


BENT— 

smt for, in Revenue Court — 

Set Madras Estates La\o Act (I or 
100S) . r. L. R. S3 Mad. 33 

suspension ol— 

See Landlord and Tenant 

I. L. B. 40 Calc. 958 
— — War restrictions on— 

See Bomb at Rent (\\ an RrSTBiCTiON) Act. 
Sre Caicctta Revt Act. 


Set Cmx Pbocedcb* Code (Act V or 
1903), a. 47, O XXXIV, a 14 

I. L. B. 45 Bom. 174 

■ — - no estoppel by receipt of— 

See Madbas Estates Land Act (Mad 
lor 1908) ■ 3 . I. L. R. 37 Mad. 1 

* ■ non-payment of — 

See Madbas Estates Land Act (I or 
1908). s 189 . 1. t. B. 39 Mad. 60 

— partly in money, partly In kind— 

Set KABCXJTAT, COXSTB17CTJON Of. 

I. L. B, 37 Calc. 628 

payment of, for sixty years— 

Set Madras Estates Land Act (I or 
1908), a 13 , cl. ( 3) 

I. L. B. 39 Mad. 84 

— permanent occupant— 

See Row bay Land Reve.vce Code, 1379, 

8-210 ■ I. L. R. 45 Eom. 996 

permanency of— 

Set Landlord and Texavt 

I. L. R. 37 Calc. 30 

' — — payable tn kind recotery ol— 

See Bengal Tenancy Ai*t, 1833 s 40 
25 C. W. N. 714 

— receipt stating tenancy Is at will— 

Mine of— 

See Landlord and Tenant 

24 C. W. R. 1 

■ relief against lorfeltnre lor con. 

payment ol — j 

See lout t . R L. R. 43 Doin. 300 

■ 1 remission of — 

SMCrrro* . LLR. 45 Calc. 475 

■ suit for— 

See Aor* Tenaslt Act (ff or 1901). 

a. 34 . I. L. R. 35 AU. 512 

See Homestead Land. 

I. L. R. 42 Calc. 633 
Su JmtJDw-rioN or Crtit Cm at 

I. L. 8. 40 Ctle. 492 
See Lessor a»d Lessee. 

I. L. R. 39 Mad. 939 
See llMZTeTrot. J. L. R. SS iUL 101 
I. L. E. 43 Calc. 65 

■ — nit lor, by a third party— 

Sm Cm* act. I. L. R. 41 SUL 4JS. 


1. Rent for Ferry— /V<*r> «»/ 

Small Cause Courts Art (IX of 1SS7), Sc*. 11. Art S 
• — Pent of a ferry, tun fur , if eogufable by a Sn all 
Cause Court. To determine whether an amount 
payable under a contract is rent or not each case 
must bo Judged by its own circumstances. In a 
trait to recover sums due under a contract lor the 
defendant pljing bo* is in a pmate ferry llelj 
that in the circumstances of the case the sum 
payable was in no senso a rent Psodlad Patm 
r SasnADRAR Rai (1910) 14 C. W. 11. 994 

2. H*lntenanca Grant— Narad im 

Japr, Orissa — Landlord and Tenant— Grantor and 
Grantee — Killajal estates m Orissa — ' Lijbllribute 
cj rent — Assessment of real by Settlement Of eer 
— Fmafify of decisioi . — Bengal T inaney Art ( Mil 
of lSlb), ss 3 15), 101, 107— Bengal Tenancy 
Amendment Art ( Ben. Ill of 1SSS), a. 9 — Second 
Appeal— Tmd.ngs of loet—lnfirenr* of Law In 
Orissa a proprietor of an rstale governed by 
the law of pnmoginiloro made a grant of errtain 
nlligra at baradaran jtyir Interposal nular, 
etc, for the support of the younger brothers and 
Other nearer relative* ot the family. It was not 
transferable, but »a« subject to resumption oa 
faifuro of direct heirs, and the grantee l,nd to fay 
to the grantor a proport ionite shsro of the Goriro 
ment revenue . lull, that tho amount payal.I ly 
the grantee to the grantor utulir such conditions 
constituted rent within the meaning of s. 3 (3) of 
the llrngal Tenancy Act, 1683, and the grarteea 
were tenants and not co-proprietors, lAssrfir 
Ka»! Cbrlerbut/y r JfolcmeJ J/ossrin, 6 IP F 
Act X, I, referred to. Where a Settlement Ofieer 
mad* an assessment of rent undvr s. 101 of Iba 
Bengal Tenancy Art (VIII of 18-13) which w»l hoi 
appealed agsin-t under a. 108 of tho Act It’ll, 
that the deciiion of tho pet lh merit Oflicee was In 
view of a. 107 of the Bengal Tenancy Act, 1883, nail 
with a. 9 of Bengal Tenancy Amendment Act, leys, 
fina l. Though the Mich Court, in second appeal, 
cannot interfere with hidings of fact, it can intrr- 
fere with an inference of law drawn from the lads 
toawL IrxAttA Hern BiDTsvvsn r. JIansjsi - 
DEAR JlAnAEATBA 1 1910) . I. L. It. 38 Otic. 278 

3. — Ktdria Extatai Land Act— 

(/ of JMS), it J 1 10 ). 1J and It 0 A 
Revenue Court Laa no Juriafvet w « In try a suit 1st 
rent of pel* ste land* as virCn-d In ». 3 (/<*) ol 
the >tA.ir»s Fjnsies land Act (1 ol ltMtfj sorb 
a soil wort be trnogi.t in a CislI (tart. l!»Aa 
Arra. Kao Babahc* r Nunvn 

1. L. R, 88 Mai. 7 

4. , , , — . Evidence. aimltriMldy ol— 
Prtrlom decree tar tat—c^s «rsf by a r»- 

ekarrr ,f rrf'nut ew tt« (trWvea e* rrH—F’t ( .<-r 

nivas « her* a tmmnl holds Uod< niin 
seveesl UmIVnds nixh-r on» mnlrvt of |i«ir-r, 
aivl each isdnrtt cislttsi to eo!)«e( rest propc-h.* 
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F.ETT-M*’i 

tiooal lytob*«W# » Jw« '>r f»nt e*l»in 1 lit 
i» pr*t!oui wit ly on* r» tkarrr !> Htnrl f t th* 
lUteruiiftatlnA «f !>;■> rjaeailmt cl t! * rtt» «{ wt 
in • >jb.«*iitrnt a k t f if r— it 1 r amt her t u!i*w 
who »%• Junvl >« • p*» f*mX iWendant iA 
llv ttit r.« f»x»j«a e Ktft \ar«*a, 

/ / tt +J t'aif iJJ JVpu jriftft » l A »■* 
I,'.*- a !U\ I U It iu*t- i’i *M Ibid fl. » 
Hi) t Aii {m Itu, 19 C IT N r*f*rrd to. 

Kiainnr Rji r. inisxwasri N»« (MU) 

new * uu 

3 — - - Or»l MtjmM, Blmlnf*tUty 

of — Cndmeo id t/ «•/ M’n, * «~r«»«*'y 

E/ftM UllTV ft i-lkuf JMl V ft* *1 V- tol but Mat 

07 frglfcmt ft - *- 1 n'eef •‘••lift t* to (••■« lot fttil 
•V* i'll ft ii ft-! iimiK 1 . t> j-eiee the rent • ~*c-l 
»1*A kj lk« par* ft* A teftaoey rut I* I KITftl 
tirii.io it p'lv ng tka Iftftft* if tt"T" 1 ^ any r»*ti 

r ’■ati cUfiif I* * fry < r*u n • tr s 
w mi /»» iri*. » rw** //«» x /* r 

Pl t"! to tVKS III r Vft«'» III Ml* 

I L. R- 41 Ca!« 817 
0 — - -— Comm Ultra of tinder r.rsrxJ 
Tfmocj AsiHi III / MM * <o ftftA-.t t/J. 

IK i» ft IJf Jir.i 

4i Oft Wkl'pl Mlj-T ft 46 (if tVft rwifll Tentery 
\vl *A ft(i,it^*U(jn t>» a ItnftBt I If rono.-aiiial of 


tT*n*/cmd 0' ftftiao t» ft N-ttl-i-ot 0',-r oh. 
m hla turn tran'* tt. J u to an tvlrtinl -eeibeneftl 
OWf • hnh'ft'l »n l apt u-».| « «i m 

kak-l rtftlnil 0"ie*r lu I'aiuA* i-.* l api.Iioaiif.ft to 
tli* S.Htl«tt'»t OS *y It 14 further imi ,t *•« 
inruntbent on ih« Court to iftti.fr lia.’{ t‘.t at 
Wltmftlnoit an »(in’u-»Vii«t gift (or ft. 40 of 111 * 
It."i?ti Tenancy A-t »>< mill m k jan»J non, 
lh*o v t| it »ft< not Mmvioil to examine lb* (>n> 
ft 'iv o' on only to made UZ* A*-' r«- «•»» 
v l/alft.l Fun} r, 3 < ir A J II Ktl S’dhm 
Pi cur ffu-, CAjftJ a R, Jfn. i| t* L. J W . 
13 C. IT „t tfl. frftkiwnL J 1D e \*VA >!»*»» 
r, rityuftrftitftft l>n|l9|7). 

I t. n. « C»lc, 78® 


7. - 


• of IKt 


emk oftrf porjfy M , 

ow«y »-J.c rf lit fwtlua yoyotfa .. « n ... 

Ur Uot tftftt M iKft • wm *4 mde tr ky 
Uft lim — Kid <f ta tt lain «* It ft <4 <• (Wnrinfj 
of lift Otftoaftf In ft MH.I Mufftron iolftO jnl 
it *M ft’lpuU'M thftt th« wit wax p«rftU* p«nlr 
In eftfth ftii'l p*Hly In kiwi, tk»l tko ruftik't rftlon 
of Ik* poUy »u tko ftdiooat fttfttftl tiv tk« kofm 
I jnl ftacl th« toUl rvnt «»« th« ftotount cktftlard 
kv tht «-i IiiHWi of lb* rmt in f»»h ftnj Ik* innnftj 
»*Iuo of thn rrat to UnJ i IUU, per bmuuon, 
C ftnj JI Kiiiam, j (Nrw»ocl.n. J . oon’-r») 
tb»t on ft Jitoy.r oooitr’iction of th« oootnet It 
nmt b« imbi tk»t th« t■*rtl«« IntoniM to 8* 
•h* totftl rent which .boulj bft pud la tho *viajt 
oi nonitrliyrry of jftd-iy Atmrriwa SIcno 
fiDun r IUih Ciayniu MnmvtUM (1919) 
ES C W. K. 1021 

~Z[ : — Sait tot, br porthftitr Uad- 

tort-PJri, of pngmt.t <o UnAtrS. r-nlt— 

wnt'hv^^H ‘*(‘"1 P V'T“' L In * *'■“ l0T 

tneni ft , « ■ * !o,<i th ® defrno* «u thftt j-y- 

“ v '• osfondnnt hftd in fact notlc. of th* 


RETT-vowU 

tnm'rr J'lviornr. H.s nt T* »u t BMt 

*urow.J lut tn th* •'ywe rtf • il.lt Ort CflJ «f 
on Ik* j* Int 1 jr t? * ( tract AppeUftt* CV»irt I h* 
oft»ft >M| U rn-nm M Umtmtc Ztrix. 

t>t«T Oi, L» t. ‘nm Cittfti* (iu*wm 
M C. W. «. *JS 
0 lUfctillyftt UftrcTto* ct- 

E,*t fa-rt’Ze pillf in t*M, furtlj in l.«4-| the 

»/ f»»Uy Ilalri — m. itfan litJiyll- 

“ ] its \ iU!W It ftftt aW;y^' •u-twif °{— 
f-iri/r.Mvv iMiiH^miki «i tvhw 
• nrftnill •v iufori kitii' vil in WI«I of 4 
kfhw nPlnL lOir at i, lift |ij)ii»| I — ~ At lb* 
foil of f.n I 6 0 »*.h ftvi J »rl-» of p».U|.' 

- i th* Oftkh »-•! thft prtoo tt 
pft.ll r tvsrlhrt ftftwiwt nr th# lot»l rrM of JU. 10-6 * 
pii * Ml in fujcoit rf ft* 3^ ft* 

Ur> • *(vl • »tl p*r tli* r*‘\ reft tin4 
«TJ Jttr is 1'ftlrft ftftj 1 fji ft-1.1 th* p»5t? 

la thft o. mh d M»ah retry j-w la toft kl*t * 
"tier* ..-.‘ 1 It. ro lur«wo ot »U to- 
c-eot ui thftyuw* - //ill, p-vUiutAii'»«»’*' tB 
J .Lftwritingh tut locking ftt lb« **»leticft »» * 
wSyJft th* rimlw rt«l Intend to 8t tkft t«»l »«>* 
wbleh rhoel-1 he |*U in Ikr nml of ncftil'lif'ft 
tl pftiu. luirlr, IU. 16 C» rii. prari, A«U 
Uttttyt T /hnowJfW ,t«l « iW, I I~ P 47 

<«.•' tn tot*. f»3ow«t / ttfrrnr M-Urji r. 

LmuA <innd’4 CAtlr.lv Wl. / l~ ft if i^C 
t’C, dlitn»r*hd>ftt /wfustrrtwx.c J "Uheo 

ft Muaeftitt mIwi lift« torn lew* a e»rW‘o 

»n » of mon«r n* th* •>**>* «h*Utr»t* * »b ; 'b 
wool, n.r wet: l« r»ml'r*'l •• 1 thft ftiM r-nl 

tk* rcrTimj* of thft fiacftinmt wtn to I* titf 
cW. that the J.nin .»nieJ to tt tbo win* of 
th« pvl ir, thftt »• th" p*« of thft mt nhtclt ••< 

MTftfJft i* hia-L ir IfooxtaiM. J Th. two 
wool* - ■WknH*" 00*1 -itruytri- (whhk Ut'er 
t» «<*t ia th* pnwent a*) ftr* ilnlrtd from thft 
Mm* rot ft-vl they h*r* cleftrlr th* naan ilpii 
doftorw. Fir hvwftorto, J Thft f«et* of thi« 
CM mu to ton to b* ln.lutlaiuUh>Ue from thft 
fftrtft of thft ftSIft of flancnmr Mritcji v f'W*A 
Chandra CialmUrti. I l. H. V thlf (tt ttt«» 
thft Tftloft of tho podly Vftrio*. tha Tftlftft of th* 
c«*b tufty *1« 1ft (Hid to vary in eom pari ton with 
thft rft-liy Tk« Mfnct of v»n»tlr«i t* d-mialtt-ru 
by At tag ft* In thl* cue, thft rent pftrtly in oath 
aiul portv in UnJ. Th* tlfttment Axing thft U»t»l 
rent »t iu. l9<-9 g 1*. cannot bft giemt any oth*V 
meaning than ft fttairaent ad-led to th# document 
for th* porjaiaft of fixing lb» (tamp duty and lift 
registration fw. Aurtom * fl»»i» 

Cnter ft* Mc-trnjIft(ieiV) 

I. ED 47 Cil«. 133 

JO Dliarloa — Aialrmcnl e/rt*lo» 

grennd of dt/nnan—U,* I of per/ ea landlord la 
prom amonai rftoonwtfc a* frmf of ddenoa If 

K*a*i When there it no ciprrtft agiecmcnt 
to tk* cootniy ■« tooti M thft fact of diiarion 
U cfttfthlUhod by tb» tcaftot in a unit for rrflt 
he II eotllled to abatement and tbo burden ift 
■hiltd to tho It milord to proea thft reduced 
amount of rent jo*Uy reeorertble by him which 
can be don* cole by proof of tha avtant of thft 
dUurioo. Thft llnding of tha lower Court on 
ftrideneft at to length of thft onlt of epnaearemect 
etcnoV be attaUod in ateond appeal- Knni 
Cat Daw * Aiocl Kxai. . 2J C. W. H 323 



DIGEST OF CASES 


( 3674 ) 


RENT DECREE 

See Execctios or Deceee 

I L R 83 Calc 2S8 
I L R 40 Calc 623 

— amendment of— 

See BfivciL TetfAKCY Act, 1885 s 


5 Pat L. J 472 

Execntion of — 

Set Sale . I L R 43 Calc 263 


RENT DECREE-co»^ 

All 231 Damodara Mudahar v Secretary of Stale 
I L E 18 Mad 88 Gordhan v Durbar Srce Suraj 
3!ah>. 1 L E.SSBom SOI. Smith r Dina Eat), 

1 L T 12 Calc 213 Ecnlurto pathv Vdoy Chard, 

2 C L J 311, 313, discussed Ajoditya Sdscii 

J*imoo Lu, {1910} 14CWS 699 

- Ere nous er saite tent decree 


• Whether acts as Res Judicata— 


1 Contribution suit — Contract Act 

(/A of 1872), es 69, 70— Suit for contribution tf 
bet for payment ly one judgmcrt-dtUor of joint 
decree — Lawfully paid ' money paid by one judg 
tnent debtor to tatisjy joint decree — Fes judicata — 
Plea of non-habihty in contribution tut t tf barred 
in equity where Defendant acquiesced in ongnal 
claim A decree was passed s gainst several per 
sons jointly in a rent suit and one of them paid 
the whole amount of the decree This judgment 
debtor subsequently brought a suit for contnhu 
tion against some of his co judgment debtors 
The defendants pleaded tLat they u ero btnamdart 
and not really liable for payment under the decree 
lleld that although the decree In the rent suit nas 
not ret judwala as between co-defendants, the co 
judgment-debtors should not be allowed to plead 
non liability In the contribution suit If they had 
such a plea they ought to have raised it m the rent 
suit Sira Panda v Jvjiul* Panda, 1 L E 25 
Mad 699, referred to It is a recogniecdfpnnciple 
of equity that where of two innocent persona one 
must suffer by the act of a third he by whose neg 
ligence it happened muat be the sufferer Eo’even 
If the defendants were benamdart, as they allowed 
their names to be used in the kobela and the 
lemindar’a sherista and did not object, when the 
ttmmdar brought a suit against them, they cannot 
be heard to complain if they ore compelled to re 
imburae the plaintiff for what ha had done for tLrm 
Veneth Chandra r Khulna lean Co. J L B 34 
Cole 92 referred to. I>o hard and fast rule can be 
laid down barring the application of a C9 of the 
Indian Contract Act to tfco payment of a jo nt 
decree by one of the Joint judgment debtors lot 
tilal it GangaKalh 111 8 Calc 113 Mathura 
Path T Kruto Kumar, 1 LE 4 Calc !C9 Mantn- 
jr a Chunder v 'Jamaher Neman 9 C IF A C70 dis 
eo«BPfl YrcA where tbt isww waste* a thaieof \h* 
rent by a fractional proprietor and was executed 
against the pla Miff sic re any interest other than 
that of the rtaintiff was cot imperilled and the 
plaintiff could not be said ta hare been interested 
in the payment of that part of the decree which 
was leviable from tbo defendants, and could not 
recover tte amount so paid by a amt for eontnbu 
ticn under 8 C9 of the Indian Contract Act 
Rut the payment by the plaintiff was •lawful 
within the meaning of a 70 of tte Indian Contract 
Act and he conlil recover on St under that section 
from the defendants who had been benefited by it 
An interest in mating the payment ahculd be • 
criterion foe deciding whether the payment was 
‘lawful* within the meaning of a 70 of the Con 
tract Act. ChedtLalr Bhajttan Datt, 1. L. P 11 


— Admissibility of, at evidence of relationship 
between parties — Presumption of cortinvance thereof 
—Evidence Act (/ of 1S72 ) t US, t Hut (d) A 
previous ex parte rent decree (between the same 
parties) Is not merely an item of evidence but 
is conclusive as to tbo relationship between the 
parties at that time Its value becomes more 
apparent since the terms of e 114, illua (tf) of 
the Evidence Act permit tho Court to mate a 
presumption aa to the continuance of I be state 
of things BmamioY Kiwar Sana « Eajijaj. 
Ali Dew as ( 1015 ) U R 43 Calc 170 

3 — — Decree for ejectment for non- 

paymen* — Act YUI (E 6 ) of 18C9 t 52— 
Decree for ejectment for non payment of amart 
of rent— Period of 15 days if can be exterded by 
executing Court ofter appeal dicmmcd Under s 62 
of Act Ylll (B C ) of I860 the period of 15 days 
can only be extended by the Court of first instance 
at the time of drawing the decree or by the Appel 
late Court when disposing of the appeal from the 
decree, but cannot be subsequently extended by 
the Court executing the decree HrKAt Sbzieb 
r Sassy Cbakdea Dcrra (1917) 

1 21 C W N 749 

4. Rent decree obtained by putni- 

dar — Sale of pratm under Peg Ylll of 1S19 
of ter application for execution but befere tale— Decree 
tf to be executed at rent decree— Bengal Tenancy Act 
( Ylll of 1S85), t CS thereafter hie pntni taluk 
tad btvn aold under Reg VJII of 1810, the jntnl 
darsued a tenant for previously acciued arrears of 
rent and recovered a decree and subsequently the 
putm aalo waa set aside and the putmdar there* 
after applied for execution of the decree by eale of 
tte bolding under the Bengal Tenancy Act, but 
before tie sale tLc putni waa spam eo d under 
Peg VIII of J819 Held that the decree could 
be executed as a rent decree, (Le case lemg 
covered by tLo Full Tench dccisicn m Ahetrajal 
Singh v Knthartha Mcyee Dan 1 1 J 33 CcU 
5C6 K 10C II A 647 wbveh boa cot Iren 
otemiled by tLe I rivy Council In Tories v 
Mahatoj Bahadur Singh 1 1 E 41 Cole 9‘C 
t c 15 C II A 747, Mavivdjia Jiaxtr Ghosh c 
Asbutosu Ghosjt (1917) Cl C W N 1X32 

h RlUd-atnRgn*. — VTKitJ.rr run fall 

into arrears— Bengal Teranty Act (I lllef !8*S)t, 
45(3) CS ord 155 ft) A holding wl it hi* held on 
produce rent or partly on produce rent and partly 
on money rent ia liable to le aold in riccutlcn cl 
a decree for arrears I'amiaeav J Jrt , Jiowjjt 
S oon 6 EM L. J C« 

6 T wo cotspr i>, i 

tent decrees loth providing for tat efortwH ly sat, 
of the tenure — r econd decree if tuny 6c exerv’i d 
against tenant pertonu/ly wire ill tenure leas tohl 
tn motion of lit flit diirfi—t-nh ,, l eel to 
directions in tie tecond deerte Two comprem to 
rent decrees prev ded list tl* Urd.&rJ slonlff 
satisfy bis clsin for rent ly raJref tte tenure 
Under tie first decree tte property was so*d acd 
purchased by the dccree-lo-der and tbs decree. 
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DETT SUIT— tontd. 

w»* * food and nlld roocev decree rnfoteille 

• gainst (be tecani* who were al>f e at (Le date cf 
tte decree or their representative If the land on! 
desire* to obtain a decree pood against the land 
coder the Bengal Tenancy Act, te must ordinarily 
(«|*art from any question of representation) irnplrad 
all tic eo terant* including the heir* or legal nyre 
tentative* of a deeeaied eo tenant Dot for (Le 
pairpcse* of a money decree (in the absence of 
c*| resi agreement to tl e contrary) he i* free coder 

* 43 of the Contract Act, to *ue anr or all of the 
tenants Jer V P„ Ciutthlit*, i (RrcnaEc 
soc J .rmmsflurpinm) when the eontract ia 
with a ampls perron as tenant and te dir* the 
liability of lii heirs U a joint lialllity Per 
I icuaxosox, J Liatilllv ia joint if on the death 
o* one of the joint promisor* tfc« liability becomes 
tho liability of tho •nrvhicg j rotriscra and no 
Halil tv devolves upon tie teira or legal repre- 
sen stives of the deceased promber There Icing 
do urvivoraMp amongst eo tenants In India and 
co tenants not hatirg under a 43 tho n»ht to he 
«aed together, yrund/orte the liability Is Joint and 
several Authorities revleard Attistisa Pa* 
Pot r Kau Ta«u Cito*D»ciaet (1917) 

22 C. W If 239 

' — - AO If* ira rot mod* 

jarij nor all r-reperfy rej*tt*nttJ iff tel of In • rent 
♦ult erne of tho tenants ha 1 tc* been joloed as a 
party but fce> Lad received a copy of tie somteona 
and been represented by a pleader after filling 
a written ■taletnrsl In the atjeal too tho 
defendant was not made a part) hut tie district 
judge afier he Lad delivered Judgment luted 
a notice to hlminfcrmirphim that Us name had 
been added m a rariy defendant In tie said 
rest suit sootier infant tenant s metier on le eg 
proposed at guardian appeared through a ] leader 
an I aisled aha could rot act unless the nane 
wai Corrected which not having leen done (ho 
did net de'end the suit on lelalf ol the Infant. 
llrl-f tlvt ro useful purpose tonli l« sened ly 
ad Hog fn tie appellate »*sp» » poily defendant 
if le lad rot Icon Wade a parte to tl e appeal and 
that alter Jo l-mert In lie apical h»d loco dell 
Vered he mold rot le tenet ly the Insertion cf lit 
name on tl e record by the defen hint Ersrvca* 
fcarer IVagr A trot* Sara )v>»* 

saw K I!5 

PitJ try of sad Jot 

rjrrfeisr tf a>J tb* ye*re*f» IiKuIkh rvuisp 
It i* rstaUMrl »* a greeral prireljle that the 
*i.‘t to senur l tie root whwi fall* due during 

the pendenry cf a suit far »;*** rent t« nos in 
acapecac dor rg t'e teude»et c( the Irrigation 
X*ok**oi Sirs ’»*•! r biNl ft* llaftrax. 


REPEALING ARD ASIEKDIKQ ACT (X OF 
1914b J 

Sit Att*cbhevt I L. R. 43 Boa. T18 
BErBESEKTATION 

Ste CovTEacT I LR S3 Slad. 559 
ttt llERtDreaRT Omen Act (Boj 
III or IS”*), as 2^ 30 

I LR 31 Bom 101 
fee HivncLaw— luevaTiov 

I I L. R. 41 CaJe. ISO 

pnadpl* cf— 

Ste Lam-lobd jlib Tevsst 

L L. IL 37 Calc. 73 
— Deceased defendant— AVrew e *of 

IhUUtut d — Ikcrte jon d ojarert lefre yf ttiufssg 
oh lie tttolt — Hi/f L one of tho defendant* 
in a mercy suit brought ly T died daring 
tie pendency cf the lit leaving a will in 


Jectod aa ha had not oltalned prolate of /■*» «!1) 
A t-eeree as* pnaaed u curt* and iho property acLJ 
in eaccutlon thereof frill that the estate of V 
waa no* properly represented fn the *ult and that 
*o far at tie relate covered ly the will wss ecu 
crrr.ed It was not a Beet ed be tl e decree or t le fair 
Isrsvarcapd r fcn»« 11.19 fra* ft AAwref 
real v Dw m 9C 11 \ S91 te 1 L l 3 4 (jk 
?°d LI 3* f A S3 JfilaapiiAuir fb»«i« 
JWDuif / t Jt KCrnl S3 1 Hoard. 1 ro 
l*K*o CTtrtrfrr EI.M'vtKaryt r PrtVa fXifliiajH 
ral l L.r 4 Cole 3IS CAnni Ut Ion r flre-nad 
Lrtlg I I P 30 to le 1 II distinguished 
llama CVs»p»» Iluwaa r It tins* Da* (1910) 
14 C. W If 1011 

nEFRESEKTATIVE. 


REPRESESTATI7E Df IXTEREST 

Fh rrror.fi f L. R. 40 Cal« 8»1 
RETOESESTATm: BUTT 

Ftt Covr*ir-r A're (IT ot It'll », *0 

|L L. R. 42 Bom. 5W 

RE rUBUCAnOT 

fe# R tu. L L R. 40 Calc, 192 
ErrUDIATIOt OF TITLE. 

F« Lia» ILR.il Earn. 734 


£3 C. W If 931 

REXBXCTATIOJr 

it* FtoeaTt LLR.O Best. 0€0 
RETTAL. 

fi • 1^ *8iT D ST»KT TmkT Ar* l 4, *l 
* C3 I U K. 45 Eon. t« 

fv Cim hccmrit Cc * I5« ft 
XU » 23 L L- R. 37 E-ta. 2S7 
«■ « Usntrfo* L U E 37 Foe. £31 
fttfiat*-TT, eojUTWirr* rr 

I L- R. 31 E«a 807 


REFCDIATIOT OF WILL. 

Jranjirtwv o» Hi tt 

LLR 31 Kit tJy 

RE-rUECSASE. 

* » fait *r* >•» t rv'-'a or u»v* 
cn.t* . L L. E. 23 roet. «S 

BEFCTttlOX 

Are I*»ti , 1 L T m Old 79 

REFUTE. 

fn I~*vn*La*—lfi**t»cT 

LLR. D Ca-V 4# 
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PIGEST OF CASES. 
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RE-SALE. 

See Cottract L L. R- 39 Calc. 588 
■ o! tenure — 


RESCUE FROM LAWFUL CUSTODY. 

See WaRraxt L L. R. 33 Calc. 789 
See wasrast, Vaudrt or 

L L. E. 42 Calc 703 

' ■ ■ taerful appreiei tun 

ferula MS to — Opium — Term* celling article oi 
opiain tchtch turtle out not lo It the tame — A met 
and detention of tech person — Legality of arrett — 
F leapt from inch arrett — Opium Jet (/ of ISIS), 
t 15— renal Cade {Act XLV of 1360). it 224 and 
S2S Where a person purport! to !rl! an article 
ii opium which afterwards turn! out not to ho 
the Karoo and be ll arreited but escape! with 
the aid ol other! field, that his arrest and 
detention are lawful under ■ IS of the Opium 
Act (I of 1878), and that hfi conviction under 
a 224 and that of the others under i 225 of the 
Penal Code are legal It la an offence lor a perron 
to eacape from custofy, after he baa been lawfully 
arrested on a charge of haring committed an 
offence, although he may not be con rioted of 
such latter oBenre Dto Sofia y Lot y Queen 
Empress, l L B 23 Co/e. 253, approved Monax 
USD Kazie Emperor (1916) 

I LB 43 Calc 1151 


RESERVED FOREST-coatf 

ment Officer KnotDXAi HEoarrrutiA t> Ex. 

r*ao*(l920) . I L. R. 47 Calc. 8S9 


RESERVED FOREST. 

— ■ Attain Foret I Be pula 

tun <171 of IS91), it 4, 1, C. S, II, IS, IS. IT 
and 25— Claim ty proprietor of permanently Milled 
estate) — Vupotitl of dawn — Disallowance cf claim 
without enquiry — Order of rejection not appealed 
agnimt — Validity of final notification — Objection to 
inliilily rawed ot Irvil for breach of Population 
Where on tho neuo of a notification under > S 
of the Assam Forest Regulation (VII of 1891), 
proposing to constitute a oortaln area a reaerved 
forest, a proprietor filed an objection or claim 
before the Forest Settlement Officer that part 
of the notified area was his permanently isltlod 
estate and not at the disposal of Goa eminent 
under I 4. hot hii pleader acceded, at the hearing, 
to tho view of *ueh officer, that he was not em- 
powered to adjudicate on the claim, and stated 
that he merely put in his objection and offend to 
produce evidence ai a aafeguanl in any future 
proceeding before the Civil Conrt, whereupon tho 
officer, without hoi ling an enquiry or taking evi 
de nee, held that be was not empowered ta decide 
an objection denying the titlo of Government, 
and, therefore, “ disallowed the objection,” and 
the claimant did not appeal against the order, 
end the final notification under! IT wupuhluhed t 
Held, that the claimant could not, on Us trial 
lot offences under a JJ, of tho Regulation, raise 
the question of the validity of the final notification, 
either locauie be bad not really submitted hi! 
claim for adjudication and had not, therefore, 
adopted the eoorao Specified by the Regulation, 
or if he had ao aubmiltad hi a claim because It had 
been “disposed of” within a 17, and he had not 
appealed agalnat the dacltlon of the Forest Settle- 


Set Trvisor AT will. 

t L. E. 44 Calc. 21* 

RESIDENCE 

See Divorce Act (IV’ or 1809), M 2, 
4, 7, 45 IU 33 Bom. 123 

See Bsccarrr for Good Bebayioos. 

1. L. R. 43 Calc. 153 
See Srcoissiow Act (X of ISCj), ss. 7, 8, 
10 IU. Bom. 687 

—i — ■ '■ Hindu wiiow a Tight ol — 

Are IIiadl Law 

I L. E 45 Bom. 337 

meaning ol — 

See Letter Aor a 37 

25 C W. N. 178 

• — ■■ notification ol — 

See earner al PnocEprae Con* (Aor V 
or 1898), t £65 

L L. R. o5 Bom. 137 

RESIDENT AT ADEN. 

Set A PER SeTTLEMEFT riGCUTJOt (VII 
or 1900), a. 13 LLB 40 Bom 445 

RESIDUARY CLAUSE, 

See Wni . L L B 58 Hsl 1098 

RESIDUARY LEGATEE. 

See Rao bate atD AdkiFUTR triot Act 
S ee Parties L L. B. 45 Calc 802 

— — A residuary legatee is 

entitled lo euch an account as ia pecuniary for Ibe 
purposeof ascertaining what Lis share n_ HnrntA- 

BESISTANCE BY STRANGER 

See ExtctTtOR of Decree 

14 C. W. N. 839 
See Sxaacn 1. L. B. 41 Calc. 281 
RES JUDICATA 

S« Aora TxiAtor Act (II of 1901)— 
as 4.19 . I. L. B 37 AIL 2S0 

tn. 10, 202. 1. L. B 33 AIL 607 

a. 63 . . L L. B. 33 AIL 453 

». OS . . L L. R. 37 AIL 223 

ss. 03 asn 167 . L L. B 87 AIL « 

ss. l«i. 193 X L. B. 41 AIL 389 

a 107 . 1. L. EL 43 AH 191 

a. 109 . . L L, R 32 AIL 8 

See Award . I. L. B 33 Afl. 490 
See UxTOAt. Tesascf 

L L. R. 43 C»lc 460 
See BefoalTerarotAct— 

«• 103B . . 14 t ff ». 581 

st. 105 and 103 A 6 fat L. J 683 

ss.105A.107 AFD109 

3 PaL L I. 770 
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RES JUDICATA— eentd. 

See Civil Procedure Code 18S2 — 

8 13 I L E 32 AH 215 

rs 13 30 I*t'R 33 Mad. 483 
a- 13 43 I<L. R. 32 AU 119 
1 I E 33 AIL 302 
I L- R 35 Com 297 
I U R 36 Eom 53 


83 13 44 
88. 11 4f 2 
U. 13 6*5 i 




I D. R 32 AIL 484 
S3 13 639 I L R 33 AU 752 

s 43 1 X. R 34 All 172 

I 102 14C. W K 298 

?. 375 1 Jj U 33 Had 102 

Ste Crvn. Procedure Cops (Act V or 
1901) s 11 

s 47 0 XXI bb 95 and 08 

I L R 34 Had 450 
t 53 1 L R 32 AIL 210 

8 97 I X R 39 Bom 421 

OIInl HP « Had 291 
I L R 38 AIL 281 
0 XXI b 10 I X R 38 AIL 289 
0 XXIII b 1 1 L. R 42 Eom 155 
0 XL VII *2 3 Pat X J 3"2 

Stt Companies Act 1882 ss 6 40 41 
I L. B 40 Calc 1 
Stt Court Tees Act 18*0 a 10 

4 Pat X. J 70S 
Stt Decreb* I X- R 35 Eom 245 
Stt Erdam,e».m«-t or Test 

I L R 40 Calc 20 


Stt Extctrnos PeockEDings 

14 C W N 114, 433 
See Fxicctor be son tokt liability 

as I x- R 33 Mad 423 

Set rBABD I t H 41 Calc 990 
I X R 37 AU 535 

See Brnpo La»— 

Adoption 5 Pat X J 184 

X X R 40 AU 593 
Alienation 3 Pat X. J 426 

I X R 43 Calc 417 
Joint Family X X. R 42 Eom 6g 
pAircmoK X R. 41 I A 247 
X X R 4$ Calc 1059 

Reversioner 

L X R 43 Bom 869 
Ste Inam Land* I X. E 38 Bom 272 
Set Jurisdiction I I» E 44 Calc 867 
Set Laxdlo bd and Tenant 

I X R 42 Had. 702 
Stt Limitation I Ik R 33 AIL 264 
I X- R 42 Calc 244 
Set Xn it at ion Act (XV or 1877)— 
ss 6 and 7 I I,- R 34 Bom. 569 
a 19 and Ben II Art 148 

I L R 35 AIL 227 


RES JUDICATA— contd 

See Limitation Act ICO? S J4 

6 Pat L. J 593 
Ste Mahojiedan Law — Dovteb 

I L. R 41 All 538 


See Mobtoaop 

I 1 R 47 Calc 662 '70 
I L. R 39 Calc 527 925 
?*e Partition J X. R 32 AIL 469 
1 Pat X 3 29 
Ste r bob ate 14 C W N 924 

Set Pronxciu. Insolvency Act (HI 
or l°07) 8.22 L X R. 39 AU 353 
I L R 41 AIL 378 
See Pt'TrrcTiON 3 p H ( x J 367 
See Teview Application tor 

I X R 40 Calc 541 
fie* Saravjam I X. R 40 Bom 608 
Set S ierait I 1 R 33 Calc 887 
See Speck ic Rklirp Act (I or 1977) 

8 0 I X R 41 AU 108 

Stt Tran stir or Property Act (l\ o! 

188°) 9. 53 I L R 38 Bom 817 
Set XV art validity op 

I X R 43 Calc 158 
See Will I X. R. 46 Calc 485 

application to h ve Joint wabal 

formed ioUowed by application lor exclusive 
possession— 

See United Provinces Land Revenue 
4ct 1901 s. 233 


I X. R. 42 AU. 309 

Compromise decree dealing with 

properties otter tban those in suit effect of— 
Set Co promise. 1 Pat X. 3 SttS 

decision by Mandi Court — 

See Hindu Law— Scdkas 

I L R. 2 toh 207 

Deei ion on abstract question of Law— 

See Bos eat La d Pl LNt i Cotr 18 9 
sn "10 *17 


I X R 45 Bom J260 


dictum In previous suit effect of — 

St* Speckic Reliep Act 1872 

6S 41 AND 34 4 Pat X. J 682 

Exparte decree — 

See Land Acquisition Act 1894 

5 Pat X J 259 

Recesrity ol xpeeflcsly rasing the 

plea 

See Second appeal. 25 C ff N 881 
.. ■ Order lor directions without defid 
in? question of jurisdiction — 

9 t Tdird Party A otic e 

I X R 45 Bom 24 
-■ — partition suit whether bars subse- 
quent injt lor whole estate — 

See Saxtal Paboanas Settlement Peou 
lation 18 2 6 Pat. X. X 373 

3 c 
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RES JUDICATA — (mlJ 

rule of— 

See DectiMTOHY Dies r t snrr tob 

I L. R 43 Calc. 894 
*T lor directions noi- 


re TlIIRO PiRTy JtottCE 

URB 
- suit In Revenue Court lor rent 


followed by suit in Cm) Coart claiming to he 
occupancy tenants— 

Sit AraaTnancv Aw, JSOl, a 163 

1 L R. 43 Alb 191 
- '■ ■■■ ■ lelnsal o! Court to file arbitration 

award— 

" " ■ II, 

329 

j Adjudication*— lit* juAxaia 

S’fma ceyetejendanta — liurden cj jrtoof Where »n 
adjudication between Co delead int* m nceenjtrj to 
give the »pi ropnate relief to the plaintiff aueh 
adjudication will 1* It* judirma between Ike 
defendants as wet) aa let* eon the plaintiff and 
d fondanta There moat be a conflict of intereat 
kitVntac, tU Agfawdawta v ntW\t,\\y lov t. lietwloa 
between them end e judgment defining the right* 
and obligations of the dotrndanla enter tt Jam 
Ckandrr Aaruwa r tor'iyoa dlahadcc J L It IJ 
Dam 2 JO 2*0 referred to and folio* ed The 
general rulo la that a person a ho claim* property 
through some other portion most prove that auen 
property seated in that other poison A oereon 
who alleges that property in tho haoda of a female 
waa Inherited from somo person wl oao heir he 
claim* lo bo tnuat prove thet it belonged to that 
poraon Duran Kan litjot Bahadur Slunk v Indar 

twl fiutjh, L R 20 l A m, 22 $ referred to 
NiBtsww* AuxiL s SntvrvasaRaoava Atraw 
o an (1909) I L R, 33 Mad. 112 

2 Milter substantially In Issue 

— Orprct/jr 0 / fartKi—Cmi Procedure Cad* (Act 
XIV of ISS2) * Ji The plaintiff In conjono 
tion with another had in 190J fil-d a suit sgilnat 
the defendant for poareaalon of certain property, 
baaing bie claim on the eliegatlon that 1 o waa 
owner Its succeeded In the first Court hut 
the Court of Appeal held that the property had 
been da lieoted to charity, and refused to uphold 
hie claim aa owner The plaintiff declined to 
adopt the Conrt a suggestion to modify hi* claim 
and b« content to ash foe a decree for possession 
at manager, and hli euit naa therefore dismissed 
Five year* later he filed the present euit claiming 
possession aa manager Held that bia titio aa 
manager was one which might »nd ought to 
have been put forward in the previous suit anil 
that his present claim was therefore ret judieoTa 
If «. plaintiff Is suing in s capacity in which bo 
ia a stranger lo the capacity In which he eutd in a 
former salt, hie claim has no pro per con aect ion with 
that former salt, and. the Civil Procedure Code 
(Act TIV of 1882), * IS, does not apply Hasoo 
vav IUmji v Muut Hawrvi* (isoO) 

l h. R 39 Bom 4X6 


- Practice — Suit 


/ defend 


RES JUDICATA — canid 

them on another ground a luoh they had no oj.pcr 
tuuity of meeting After arguments in apj-eal 
have been beard the Court sill not allow an atuend 
ment of the plaint *o as to coni ert a suit of 
ona character into a suit of a substantially 
different character 11 fil-d a euit in 1904 against 
A and J, the drawer end indorser respectively 
of two bandies At the time of filing the suit J 
we* dead ll obtained a doerco against both 
d fend ante which decree remained unsatisfied 
In 1903 II filed a suit against tl e heirs of J on tbs 
■aim two bundles He Id that the earlier salt 
having lorn filed against the firm of J and not 
against J peraonally «» a bar to tho Intel suit 
li instt t Han Nona Maiiowsn (1WVB 

I L. R. 34 Bom. £44 

4 Came of action, how to he 

determined — Cint I roteiure Cade, Art XI I of 
1831 • 10]— Bar of tan voder e 1SS— Scope 
of The plaintiff In the present suit surd on* 
Srinivasa Alyarln Original Suit No 7 of 1892 on 
tie ground that he wasprevruted from entering on 
his property an l prayed for *u injunction restrain 
log tho sail Srinivasa Aiyar from obstructing 
plant fl In the present euit plaintiff aupd th» 
tueerasonin title of Siinfiasa Aiyaralliging that 
Snn va»a A 'yar wrongfully got Into possession 
prior to lus filing Original Suit No 7 or 1892 and 
prayed for a declaration of litlo and j'ossesiion ! 
Held that the present euit waa hatted aa tea 
yurfirofo Where tho causes of action ere subttan 
llally the same, the form In which they are 
stated or th® difference in tho frame of 
the relief will not affect the question //of* 

ffowim f broil 1 * V if a «r l warn Kabawfa*, 1 £ 

R 3 Dam 137. followed Jibantt hath Khan 
Y Shib balk Ckatrrbalty, 1 L Jt S Cate 319, 
distinguished. A Court la not precluded from Com 
paring the Issues In the two cases and from const 
dering what tb® plaintiff had to prove or undertook 
to prove In either caae, in considering whether the 
causes <j t action are identic*) CSeind Xerttr r 
Partab Rtngk l I, It 10 Cate 98 espiafned 
Where In a suit at an adjourned hes ring neither the 
plaintiff nor h'* pleader appears the ease may he 
dealt with under* 158 of the Civil Procedure Code, 
ISS2 There U nothing In the language of that 
section wl Ich preclude* it# application to tuch a 
case 8r»mo*« Sagnjmia t Smith, / L It 20 
Berm. 730 di«*«nted from. Nanism* AitaR r 
XvRtsnvAsrntTi Arras (1910) 

U-R. Si MiA. 87 

5 — Decision on merits— dismissal 

lor Under valuation— Cull Froredwre Code [AO V 
of ISOS) a II —Record sail for Inal on earn* mini* 
A previous sort between the parties failed on the 
ground that the claim was undervalued and tho 
plaintiff when railed npon to pay the defiefent 
Court fee* emitted to do »o There were Issues 
on merits also decided. In a subsequent suit 
for trial on th» same merit*, the decision in the 
first sort waa pleaded as ret judicata Held that 
the rejection ol the a lit on the groond of under 
valuation at anv stage of it did; not make it re* 
jndiea/a for the purposes of a aul sequent suit 
on fhe earae cense of action or litigating the eamo 
title Hell further that the dismissal of tho suit 
on the ground of nndervalaation having been soffi 
went by itself 'he findings on th» issue on the 
menis were not necessary for the decision of (he 
ra t and could net Iiavo the force of re* fudtatla 
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DIGEST OF CASES. 


EES JtTDICATA — conid 

Ikawa kom Laxsiava Ucqalx v Sattapfa bis 
Shidatpa Mdoau(1910) L L. E. 35 Eom. 3S 

6. Execution proceedings— Dees 

Sion tn such proceeding not appealed against — 
Finality of such decision — Erroneous decision on 
a question of lain, whether res judicata A deci 
Sion m a previous execution proceeding which 
merely lays down what the law is. and is found to 
be erroneous, cannot have the force of res judicata 
in a subsequent proceeding for a different relief i 
Bait Nath Goexxa t> Padkasasd Simjh (1912) 
LLB 39 Calc. S48 

^ 7. - 

divided family lands after partition ly metes and 
hounds — Alleged partition of a house — Dismissal of 
suit, family lands being found not divided — Suite 
quent suit by a reversioner to recover possession 
of the house, no res judicata There were two 
bro'hers, KishorLhai and Desaibhai Kishorhbai 
died leaving him aurviving his widow Bai Kanhu, 
a daughter Uai Divali, and brother Desaibl m 
Subsequently Desaibhai died leaving behind him 
his daughter a son Mnljibhai In 1884 Bal Kanhu 
brought a suit against Mnljibhai to recover posses- 
sion of her husband s share in divided family lands 
after partition by metes and bounds She alleged 
that the house in which she lived had fallen to her 
husband's share at partition. It was found that 
the family lands were not divided and the suit 
was dismissed Bal Kanhu died m 1907 In the 
year 1908 the plaintiff, who was the nearest heir of 
Kishorbhai, brought the present auit against 
Mnljibhai to recover possession of the house A 
question having arisen as to whether the finding 
In the amt of 1834 with respect to family lands 
operated as res judicata with respect to the honsc 
Held, that the decision in the suit of 1884 did not 
bar the present auit Mcuishai Nabbuxbam v 
Patel LAEmitDAs(I9II) I. L. B SOB om 127 

8 Suit against pledger— 

Ornaments — Unauthorized Fledge — Xubsequcnl 

pledge — Hennery of Judgment against pledger — 
A on-sat! tf action — Ault against pledgee for detention 
after demand — Tori feasors — Judgment not res jmfi 
eiita — Omission to rant on issue suggested ly 
defendant — Defendant not claiming under a person 
oyriin.it ichomlhc tssvcuut decided after defendant s 
transaction — Voce able property — Itoetnne of lit 
pen tens not applicable — Party and priry Plaint iff 
brought a suit Ko 159 of 1897, sgs nst St lo obtain 
a declaration that it was not adopted hi plaintiff 1 * 
stepmother and that she (the plaintiff) was the 
owner of the property in suit as the heir of her 
father and to obtain possession. The cause of 
action was Is'ii in "March 1897 "The property 
in auit Included ornaments of ronsKlersMe value 
which 3 1 had pledged with bis creditor After 
the filing of the suit hi redeemed the ornaments 
and again pledged them w th O wilh the ezeej Ifon 
of two whteh had already been pledged with O 
The plaintiff recovered judgment against 31 but 
it waa not lalUfied The ptamtiff tLea trough* 
the present suit, Ko. W of 1 90S, against O a a pledgee 
Of the ornaments from an unauthorized pledger 
for detention of the ornaments after demand on or 
about tho 11th August 1907 Tbe deferdant O 
answered that the judgment In tie mt of 1897 
was a bar to the j resent nut on the ground that 
the pledget and ths pledgee were jont tort feu ion 
and tb* matter had passed into re* judicata At 


EES JUDICATA — contd. 

the hearing of the salt, the defendant wanted the 
Court to raises!! issue as to whether 31 was not tha 
validly adopted son, but tbe Court refused to frame 
the issue and admitted the judgment in the suit of 
1897 (which had decided the issue in the negative) 
in evidence cn the ground, infer aha, that the de 
fendar.t, who was il'e pleader in that suit, was a 
prm to it The Court overruled the defendant'* 
plea of res judicata and allowed the plaint fT* 
claim for the recovery of the ornamentscr their 
value Held, on appeal by the defendant, that tho 
defendant's plea of rtt judicata could not stand 
The cause of action in the second suit must be 
precisely the same as the causo of act on in the first 
amt in order to mate the judgment in the first suit 
a bar to proceedings in tho second auit Held, 
further, that it waa an error not to mire an issue 
a* to whether 31 was not the validly adopted son 
and to admit the judgment in the former suit !□ 
evidence on the ground that the defendant waa 
a privy to it Tbe judgment in tho former suit 
was subsequent to the pledge and the defendant 
did not claim under a perron against whom the 
issue of adoption had been at the time of the pledge 
finally beard and determined The fact that tho 
former auit was pending at the time of the pledge 
of the ornaments could not prejudice the defendant 
on tbe issue of ret judicata, for the doctrine of 
ht pendent did not apply to moveable property. 
The defendant was, therefore, not a privy of 31 
and was not hound by that judgment Held, 
also, that the judgment in tho previous ease was 
irrelevant to prove that 31 had got possession of 
the ornaments by means of fraud Govn.D Baba 
C tr&lAB r Juibai Saheb (1911) 

I, L. E. 30 Bom. 189 


9 Co-plaintiffs — Cinl Procedure 

Code { iet V of J90S), • ll—Ciml Procedure 
Code {Act XIV of mi). • U— Joinder of partus 
Tlie plaintiff D and Jn« step mother It (defendant) 
brought a suit against C to recover poesession 
of certain ornaments which formed part of tho 
estate of if. the father of D snd husband of It 
It was held by the Court of first instance that 
R waa entitled to tbe ornaments, because they 
were ber sfruMan , but the appellate Court helu 
that she was entitled to tl em not because they 
were her tlndhan, hut leeause sle was tbe also 
Into owner of tho property D then sued It 
for a declaration that he, a* eon and heir to Jf, 
was entitled to hold tho decree The defendant 
in reply contended inter alia, that the suit wss 
haired by ifi judicata Held, that the bar of 
ret judicata did not apply, inannuch as tlero 
was no final adjudication as between It and D, 
and in the first suit it waa a matter o) no rouse 
quenre to I he defendant tl erem for the purposes 
of the rel ef to be given against him wlrther It 
succeeded or whether II suceredid A finding 
to become res judicata as let ween Co-plaintiffs 
must have been essential for the porjoee of giv 
ing rehef against the defendants 1 amefatdia 
ha rayon V h err o pan 31 ah ad ir, l I I II Pern 
lid, followed The Court ought not to hold 
a point to be res judicata unless it la clear from 
the pleading* and the findings in the J rerlous suit. 
Ko Court ought to infer ter judicata ly irere srgu- 
meet* from a judgment Ir a previous suit Altcrmy 
General lor Tnudad and 2 close T. Frteh, [1653] 
A C 5 It, followed Hcxbsiki r IDcaro 
Mhudc (1911) . . L L. B. 8S Eom. £07 

S c 2. 
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10 . — . Settlement — Suit l y after lorn 

son to set aside settlement — Difference bctucen 
estoppel and res judicata Estoppel and rff judl 
tala »to entirely different Jtei judicata pre 
eludes a man averring the nme thing twice over 
in euecestue litigation* whila ettopj el ptnnla 
him oho thing at one time and the oppo- 

site at another CttsuuiT Jiieupnat * Sir 
COBRIUBHOT EbRAOIK (1911) 

L L. R 38 Eon 214 


11* ————— Content decree — Cttnl Prose 
dure Code Id et I of ISOS), e 11 — Consent decree fcf 
tween predecessors m -title of parties in suit — In 
junction granted in former till— Pet judicata amt 
estoppel distinguished A consent decree lae to 
all Intents and purpose* the tuna effect a» tee 
judicata as a decree passed per laeitam and this 
notwithstanding the words In ■ 11 of tie Civil 
Procedure t'odo irna been heard and f nally 
decided " In rs South American an l Mexican 
Company, [ISSJ1 I Cl 37, followed A con-ent 
decree come to between the predecessors in Inter 
e*t of the present parties touching tuitteit now 
substantially and directly in la-uio between tbent 
ia ret judicata Pet judicata ousta the junsdic 
tion of the Court while estoppel doea no more 
than abut the mouth ot a partv Estoppel never 
means anything more then that a person shall 
not be allowed to aay one thing at one time and 
the opposite of it at another time, while res 
judicata meant nothing more than that a person 
shall not be beard to say the same thing twice over 
Bhaidhawiir Nakamiai v Morabji Kz'bavji & 
Co ('«»» UB 3(5 Eom 233 


12 . - 


ot— Cuil Procedure Code, .. „ .. 

eontrawmej rule in— Aot oppnsii to pi Hit policy 
— Judgment-debtor may trairs rule The teet for 
determining whether there Is an estoppel In 
any part cular cate m conaequeuce of a decree 
passed on a compromise is wl ether the partes 
decided for themsclvea the particular matter In 
dispute bj the compromise and the matter waa 
expressly embodied In the decree of the Court 
passed on the compromise or wes it necessarily 
involved In, or waa it the basla of, what was cm 
bodied In the decree The basis of a compromise 
decree 5, a contract Vet ween the parties to the 
litigation and the principles applicable to contracts 
would often have to be considered in detemuring 
tho rules of estoppel applicable to such decrees , 
at the inme time such a decree cannot be regarded 
»• a mere contract, and has got a sanction foe higher 
than an agreement between parties The parties 
to tho decree cannot therefore pul «n end to it at 
their pleasure In the manner that they could reee.nd 
a mere contract Nor can it befmpcacLed on some 
grounds on which a mere contract could he im 
peached tneh »a absence ol consideration or vr.is 
talce. Jen has r fiolertsom, 1 If X Se and Div 
117, d stmguiehed. The reason is that the Court 
bating bound to adopt the agreement between the 
parties »• its own adjudication the interpret*! on 
to be placed upon aueh adjudication ought to be tho 
same as that to he placed on the agreement itself 
A compromise decree may in some respects haTe 
a poster validity than one pawed after contest 
between the parties as such a decree has all the 
i c “™Pv<»nt«eor a species of Contract which 
Is hlgHy favoured by the Court, Judgment, 
passe l on mutual agreemente of partie* are dia 


EES JUDICATA— cov'd 

tin go i sha bio from judgments by default and decrees 
passed upon a confession of judgment or an ndmn- 
aion by tho delcn lanl that the jlamliS 1, enlitlcd 
to a particular relief An agreement in contraven- 
tion of a 257 A of tie Civil lTocedure Code Ir Ect 
opposed to publie Jolicy The prohibition in 
sect on la not larcd on any rule of public policy 
ren lenng such agreement illegal It ia merely 
unenforceable in execution proceedings or by a 
fresh ault aa tho caso tony be A judgment debtor 
u en titled to waive the benefit of tie rale 
\(,XiVA rOTMAL PAJA IUhaPCR t THAT, 

IUwasakt Citrrr» (1911). J. L. R 35 Ead 75 


13 I. , Kent decree— f/me far decree 
for ret fin precious suit res judicata on lit gueitwn 
of title in su&ieguentsKit A, a landlord tendered 
patta to D, his tenant, wlo objected to the patta 
on the ground that the extent of hn holding wee 
overstated, rome of the land* included in the patta 
not belonging to A, but to B himself T1 o issue 
waa raised whether the pitta tendered Was proper , 
the Court found that It did not contain any objec. 
fionaUs matter and waa therefore a proper patta 
Decree waa accord ngly given for rent in favour 
of A A tendered • similar patta to D for a aub. 
sequent year and D again raised a similar objection 
to the extent ol the holding Tn a suit brought 
by A lor the rent, D objected fo the extent of the 
holding and it waa contended first that the matter 
was ret judieela by re*»on of tho decision In the 
previous suit— I er llraao, J - — Tie fading fn 
the previous suit thst the patfa was proper, was a 
finding that the relationship of landlord and tenant 
subsisted between lb, plaintiff and tbe dtlendsut* 
in respect of tho land entered In the ratfa and It* 
defendants cannot bo allowed to plaintiff again 
to proof of his title. Per 8a»karab Nair, J . — 
A decree lor rent does not necessarily require a 
deels on as to the fermi of the patta or tho extent 
of the land for which rent has to lo paid Tlete 
being no express finding in the pterion* nut on 
the question of the ownership of the land, ft esnrot 
bo Implied from tho mere paMirg of the decree 
for rent thst the question was decided for the 
purpose oi the aubsequent suit ^ here a questx® 
noad not be deemed to have teen decided on tie 
ground that the donee in the previous ruit «e 
quires such aasomption to male it a decree rightly 
passed, a rarty la not. Ip the a breoce of a clear and 
exprrst finding, precluded from raising the quex 
tlon in a subsequent suit Tho question whether 
A ot B w»« owner of the land included In tho patta 
was not see judicata by reason of the previous 
decision Bawmidi Baxta Midp r BahwJDI 
ParadmiNauh? (1911) . L D. R. 35 Mad. 218 


14. — Compromised flecrea — Com pro 

nut also affecting lard net in ml— Pegistr alien 
Act (111 el 1S77). • 17, rL (ij—CcmjuUcry regis 
frotKsi Where a compromise affected land not 
In suit and a decree waa pasted in fcims of the- 
compromise In to far as it related to the pro 
petty aued for, to rendrr the cemprcmire avail- 
able aa a detente lo a future euit aa regards pro 
forty not formerly aued for, it must have hern 
registered In accordance with tbe provisions of 
the Kegif trat Ion Act (HI of 1877), a 17 If any 
portion of a ratio etuo has not passed into a decree 
or order of Court, it is jrnmo facte difficult to tee 
hour a recital of it in the proceedings of the Court 
or Sta inclusion m pleadings put before the Court 
will bring it within the operation of cL (j) of 
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• 17 of Registration Act Bmdun Kail v Canga 
Saran Sahi, t L. it 20 All 171, and riranal 
AnniT Latshmi Anm, I L. B 22 Mad 5/8, ex 
plained. Latvia Chelly v I er-git A achiar, 1 L it 
33 Mad 102, dissented from Jarimvtfifin Biatras 
V Bhutan Jthtt, 1 L It 31 Cate 456, distin 
guiihed. Ciicumaxsa t Rama Rao (1913) 

I. L. It. 30 Ead. 43 

15 Decision based on oath, etc. 

effect of, as— Oaths Act (X of 1S73), effect of 
An adjudication by a Court on an oath made 
by one of the parties to the suit would make the 
matter or issue core red by the adjudication res 
judicata in a subsequent litigation between tbo 
suns parties where the subject matter of tbe suit 
«s different I’er Cujuam Tbo decision of any 
mutter directly and substantially in issue in a 
■former suit between the same parties, would none 
the less be res judicata because tie decision was 
base l on the oath of one of the parties or a witness 
in tho fo'mrr suit The effect is umlar to that 
of a decision of a Court based on a finding of an 
arbitrator or on a compromise between tbe parties 
In all these cases tbe decision is the decision of 
the Court and not of the arbitrator or the parties 
Savtasi Dibit vat Abtaswabo(1913) 

I. L. R 33 Mad. 287 

18 Land assigned to xupport 

religious j-tYicr- lease— Adverso possession — 
Limitation — Si it fo rtcoicr possession o/ rata* land 
an the ground that the mortgage ly the previous 
holler ceased to be effective on his death — Dr fence o/ 
tenancy for a term — Dismissal of sm l—Sulieguent 
euit to recover possession on the ground that the 
deceased holder had no right to ahenole the land sn 
any manner In the case of a lease for a term of 
years by the holder for the time being of lands 
assigned to support aorvicca rendered to a Msksn 
and religious community by successive holders 
time begins to ran not from the commencement of 
tho tenancy of tho person claiming to hold as a 
tenant, but from tho date when tho claims of the 
parties became openly and undoubtedly advene 
'/stall It am Chundcr Singh y Snmatt iladho 
Human, L It 12 J A 197 and Tnmlai Bam 
chandra v Shelh Gvlom Zilosi 1 I It 34 Bom 
329, referred to The plaintiff brought a amt on 
the ground that the alienation by way of mortgage 
of certain service vatsn lands ceased to be effect :i e 
on the death of the alienor, the previous holder 
The defendant contended ttyit tho document of 
alienation was a lease and not mortgage. The suit 
was dismissed on tho ground that the plaintiff 
fa led to establish his contention as tu tho character 
of tho document upon which bo had elected to go 
to trial. In a subsequent suit, the plaint iff asserted 
that the lands in amt being Sarv Inam continue bio 
I n the plaint iff a lamilv in tho succession of disciples 
the plaintiff a deceased predecessor had no right and 
power whatever to pass in writing those lands bv 
way of mortgage or lease or in any other manner 
eo as to lot tho writing continue in force after his 
death. H eld, that tho subsequent suit was not 
maintainable owing to tho bar of res judicata 
Tho complaint in both the salts was the unlawful 
retention by the defendant of tho lands after do 
mand for delivery free of incumbrances Tho 
matter of tho retention of possession cl the lands 
by defendants upon the terms asserted by him 
had been heard and finally decided in tho first 
eojt and could not be raised again tyoomalara 


RES JDDICATA — contd 

JDcbea v Knetoiaminl Donee, IS H If IS3, re. 
(erred to Aaro Holland v Bamchandra Tuldec, 
I LB J3 Bom 326 distinguished SIaiuaiad 
caps v Rajibaxsha (1912) 

LLK 37 Bom 224 

17. — Estoppel— Mortgage by Hindu 

widow claiming an absolute estate — Lexer 
sremer, pret tents independent title of On 28th 
August 1879, one Mnsammat Tl aino was declared 
to havo preferential title to one fiats ahsdi in 
certain lands On the 30th September 100t, 
llhi mo executed a conditional mortgage In a suit 
for forocloenre brought by the mortgagee against 
lihamo and Satyabadi a brother lialeshwar who 
war made a party on tl o allegation that he was in 
possession as a donee of tl e equity of redemption, 
a decree nisi was granted to tho mortgagee, and 
Baleshwar (who rej udiatcd the title of Llamo and 
set up a title in himself alleging that the property 
belonged to bun, and B! amo was in possession as 
his guardian) was dismissed from the suit fiub 
acquently, the mortgage decree having teen made 
absolute, and tbe mortgagee having been unable to 
obtain possession of the lands in question, • suit 
for recovery of possession was filed on the 10th 
June 1006, by the mortgagee against Baleihwsr 
This fatter suit was decreed on the I7(h September 
1900, and both Courts of Appeal subsequently con 
firmed tins decree. Shortly after the decision of 
the High Court in tho above appeal, Bbamo died 
and, on the 2nd April 1909, Baleshwar brought a 
amt against the mortgagee for declaration of title 
and recovery of possession. Held, that the deci 
sion in the litigation of 1870 eoold not operate as 
ret judicata jjaUshttar Eager tl y LSagiralhi Das 
1 L B. 35 Calc 7 01 followed Held, also, that 
the decision in the mortgage suit could not operate 
at res fuditata Jaggtthtcar Dull v Bhutan Mohan 
Ultra 1 U 33 Calc 425 SC L J 205, referred 
to Held, further that the plaintiff was bound by 
bis allegations in the snit for recovery of possession 
and could not now be j emitted to say that Bbamo 
was in possession as a Hindu moll er and that be 
himself was entitled to succeed on her desth 
Bhaja Chcvdhury \ Chum Bat Maruan, 5 C L J 
05, referred to Ebaoibatjii Das v Baltekwab 
Baoaeti (1013) I L R. 41 Calc 69 

17 C. W. N. 877 


18 gait lor rent decreed— Ten- 

ant, if Cttn institute litle-ralt to declare he teas 
the tenant of another perron and for reentry of 
amount realised under the decree — Alleged landlord 
joined as parly Where B haying sued C for rent 
on the basis of a registered labvhyat C denied his 
tenancy under B and asserted that be was holding 
as tenant directly, under 15 s superior landlord A, 
but CTs defence was overruled and a decree made In 
B t favour Held that a subsequent suit brought 
by C in which be made both A and B parties 
defendants for a declaration that he was not C*s 
tenant and for refund of the money real eed by B 
under his decree was barred by res judicata 
Duarta Bathr Bam Chand / X B 26 Celt 428 
e t 3 C IV N 266 distinguished finrarATn 
Derr t Eases BnEtKa (19)3) 18 C W. If 116 


19 Execution proceedings— Order, 

returning execution apphcotxcn for correction of 
the amount claimed, tcithovt notice to judgment 
debtor, vl ether Uni ng on the decree holder 
Where tic Court without issuing nriicc to the 
judgment-debtor returned an -vocation applies* 
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ti n, directing l ho < rce hr! !t r to amend the 
by red icing (he amount chined ind the dieme 
h Ider (adet to appeal against lie order II till 
that th* otdit was » judicial adtud cation In. » 
iroeceting between the punier tl at the decree 
holler set* not entitled to the larger amount, and 
that the derree holder was consequently delarrtsl 
front claiming the larger amount in • fresh execa 
tion affiliation Tho fact that Iho judgment 
dobtorhxdnnnolicOiaiTnntkterial except ultntha 
order » passed against him in vhlth race it ia an 
«i pnite or let and eannot bind a jttrtv a ho had 
no opportunity h make hie dcftnrr Iliral I 
line v Dtnja l Jnran Ease 3 L 1 J !I0 Ehcta 
hath Eat r Prafolla ,WA Kurd. CXrnnll ry I 
L It 2S Calf I°2 an 1 Delh • end London /loaf 
Limit'd v Orchird 1 L It 3 Calf 17 dleirugtn 
•bed Vviri-m CorvnaK r onruxrum Mi i>» 
liar (1917) I L- E 37 Mid. 314 

£0 — Flnilflgj oft two tones— Cir>l 

l rorrdprt Codf (del I of l VOS) a II-~Jndgment or 
ffadiaq* on (ICO waves one of v*«A ntowe srea stiff 
emit — fJofA findings rrt jvdicnlo Where a judi, 
ment fa based on the find nra on two issue* tha 
find ngs on both tho issue* trill Operate a< era ;*ili 
tala though the fin ling on only one weuli ho 
anffleient to auataln tho judgment AruAaa 
Ethan Pay v Eioltneati Cktvdtanre, ll<2 

I A SSi and Irntayyar \a’a.amma I L T 

II Mad SOI fcitloaed \ imithuc e Raw* 

HAMM* (1913) I L R 38 Mad 1S8 

21 — . Execution Of decree — FaiUre 

©/ judgment Jet, tor to rant ohiertirn to an amcnol 
erroneously tel forth in an apt heal ion for the tiico 
fun* of u diorte — ( .of I roe > line Code <19C«) a If. 
tx pin IV Held, that if a judgment debtor i*o»a 
not take exception to the amount erroneonsly 
not forth in an application for tba execution ot » 
decree ta lieing the anm due be ia not prevented 
by tho jnnciple of rca ynduota from doing to — 
•ubacqurnt appli"' ' " ** ‘ 


, ...e exocotinn of the 

haLvav Suren r Jana* r»iaxt> 
L U R. 37 Alt 889 


- Soil on mortgage— 


22. - 

decree against morgagort mtmbt't of joint Hindi 
famih/ — Deertt tel aside anatn'l owe rurmler for 
insufiictent t rente while remaining o^aimt ether 
members— Decree o» tetnnl node aqatwal olf tha 
member *— Derision that drtrre vat poled deertt in 
mil on mortaagf — F rr«\ evil to trt aeule drertt 
on aowie grounds at in anil on martgnge ord belne/n 
tame paitiea—-Cii il Prondvrt Code (ISS") it IS 

and Sit — .V w 1 1 to tel aside decree made srith juris 

diction ru'd allowed to become final — Valid dm ion 
vnless fraud Kiel • A mortgage Mae executed in 
1881 bv tho manager of » Hindu joint famitv of 
which ho and hit two eon* were tho adult member* 
in favour of the preJeceseor in title of tho resprn 
iofUA, yxA m a. verfi vn a. trua'.-ga?* arts ix -just* 
decree van on thn 30th of April, 1897, n ado 
against the mortgagor and h'» too eon* rno of 
whom waa Iho appellant, anil an order absolute 
for »»le was made l 0 September 1*00 In JD01 the 
e* parte decree waaeet nelda against the other aon, 
op the ground ot lnaaffinent eerviee on him • and 
°n the retrial of the tint the 9ubord oaf a Judge on 
the 2’ad of September 1902 m«do a decree against 
all three members. of tho family notwithsfand og 
that the deerw of the 30th of April 1897, wee etiU 
in enatenco against the appellant la VHtfl «n 

order w»* applied { Q r to make the de-ree of 1902 


RES JUDICATA -conhl 
absolute against all the judgment debtor* 
The appellant made ol jectiona which were over* 
ruled and an onler atxolulo for rale waa made by 
the Sntotd nate Judge on lie 3rd of Kovctnber, 
1900 whith area affirmed lv the High Court on the 
20lh of Ictruaiy 1IC8 llltd flat • fresh mi t 
brovg) t by t) o aj {■cUant »g«ln*t the rcrj»»dcnU 
to lave the decree of tl e 22nd of September, 1002, 
set aside cn tfe ground that he » a* not a partj to 
it. ami tl »i tbe Court 1 ad thriefore no Jorwlnt on 
to make it waa on the | rmcipfe of ret jtdirata, 
rot maintainable, a* being tetween tin mb'* 
partler, and rainrg tireciarly tin tame frounda 
and objrctiona aa ha 1 been raiaed and duallowed 
in the formrr atnt * nil proceedings op the mortgage 
It ia not open to amtor* in Ind a wl o have ex 
hauatcil the remcdiea competent to them, to ln»tl 
tutea fresJi euit the object of which ia to declare 
that a decree corap-ctrntly and with adequate 
Jurisdiction obtained therein la not applicable to 
them, although they are nan rd In the decree 
F.en if the objections were wrongly derided, and 
the decree waa rmrnei nm It must, when ft ha* lm> 
allowed to tecome final. Le taken *■ being valid 
It the Court bail Jorinllrl.no to make it and 
provided aa waa the cate here, there waa no fraud 
| roved Ifallarjnn v Aarhon, l I K Si Pom 
377 L 11. 27 I A 216 followed 1 iJWi'T 
I'sjmij r*vnz r Ran Ilarav Gts (1015). 

I. L. It 37 AU. m 
23 gala ot Khofl tonds— Oni 

Proe rdare Cod, ( Aft t of I JO*), t 11-Salt of 
Kholt landt on the hath Hal they err ahrnahlo— 
kvhteqnrnl tail lilrern Me per I et on the alligation 
that the lands trrrt ira/irnol/r— AAoti Settle mint 
Art (Bombay Act 1 of IS 10), t 0 Certain Jihofi 
land* were add in execution proceeding* between 
the p*rtv» on tba footing that tbej wet* alienable, 
and purrhaaol by the defendant The plaintiff 
then filed a amt to rerover ro*se*»lon of too lands 
on tho nllegat on that the Ian 1* being occupancy 
lands their sale waa invalid under a Oof the Rhotl 
Settlement Act, 188a Held, that the plaintiff* 
allegation xra* barred by res jt idieata inasmoch 
a* tho sale in execution decided in/errntially a* 
between th* plaintiff and th* defendant that th* 
lands aold were not occupancy land* Kianf- 
MATO KnisnvA r Dho5dsh*t(|BIC) 

L L. It 40 Bom 676 
24. Effeel of role — Rule of ret 

jnd onto not a mere trehrvral rvfc Tl a applicat on 
of tb« rule of ret jndieata by the Court* in Ird A 
aheuld be Infloenred by no technical eonsidrratk rs 
at form but by matter of aubxtaree with n tl o 
limit* allowed bv lasr Pnrorar*iX Fi»cn r, 
lUMviirDix raasnan Nana tan Sr von (I91C) 

UR 43 Ctde S94 
£0 C W. K 738 

EiSitnib tb\t, A ■ 


judicata " re other properties — Ctnf Irocrdvr. 

Code (Art T of WS) O AM r 63, effect of— 
JFeif relifily of Eropcrtlcs A and B are m 
dude! in an alleged w*kf The flrdinp lei a cla/nx 
eato regarding A that the waif u a fraudulent 
transact on Is not conclusive in a S' it for dechtrs 
lion and possession regard ng a rhsre in Jl An 
order m * claim ea=e is conclusive only as regard* 
the particular property in dispute Hell, ftirll er, 
that a waif having been given effect to during tl * 
life time of tbe waVifs is valid and .txovucable 

Sumomcyi Das, v Aehnlash Cosiromi, I L 1127 
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Cafe 714, Ko’tyana Chtltvnmav Doaty Garararrmo, 
I Ij It tO Had 225, itamu A tyar v A L Polo 
map pa Cl, elf 1/ ILK 35 Had 35, distmguisl t-d 
Kaelha Prasad Singh v Ini Sahah Bai, I L Ii }3 
All 53, Dmkar BaVal Chalradev r Hart Shridhar 
Aple, I L Jl 14 Bon 206, referred to Asm.*. 
Em v Awauadi Bra (1016) 

I. L. R. 44 Calc 698 

26. Execution ot decree— Kffeel 

o/ the decision of an issue in the suit upon a cognate 
but not precisely similar issue raised m execution 
proceedings In a auit lor sale on a mortgage the 
main defence raised was that the mortgagor had 
noright to mortgage the property in amt, inasmuch 
as it formed part of a grant, origmallj made by 
Government, which was in the nature of political 
pension, and inalienable Tins defence was 
accepted, and the Court, refusing to n aVo a decree 
on the mortgage, gave the plaintiffs a money 
decree only In execution of this money decree 
tho plaintiffs decree holders sought to attach 
certain property of the judgment debtors cot leing 
part of tho property included in their mortgage 
Whereupon it was objected by tho judgment 
debtors that this property also formed part of 
tho original grant and could not be taken In 
execution field, that tho question >o raised was 
not concluded by tho finding arrived at in the 
auit in resroct of the property which purported to 
have been mortgaged to the plaintiffs ifongala 
Hummed v. L'arayanasvami Aujar, I L II 30 
Had 461, and Aqhore. Math Hukerjee v AVimaft 
Kamifi* Debt, 11 C L J 461, referred to field, 
that having regard to tho substance rather than to 
the form of the proceedings before the court below, 
there was in tbi9 matter a reference to arbitration 
by the Court under the earlier paragraphs of tho 
second schedule to the Code of Civil Procedure, 
and in tho circumstances the appeal, which wes 
against tho decree based on tho award was not 
maintainable Xidamartht Aruhnamoorthi v 
Oariqiparti Ganeipahlingam, 34 Indian Cases 741, 
and Shama Sundeetm Iyer v Abdul Latif, ILK 
21 Calc 61, referred to Bin Naktiaw Dbar 
Dobs t> Kami Fatima Bibi (1917) 

I. L. R. 39 AIL 379 

27. Finding when * rei Judicata " 

between co-defendants — In order that a finding 
in a case should be res judicata between co-defend 
ants three things are necessary i (i) that there 
should bo a conflict of interest between co defend 
ants (n) that it should bo necessary to decide 
on that conflict hi order to giro to tho plaintiff the 
relief appropriate to hia suit, (m) that the judgment 
should contain a derision of the question raised as 
between co-defendants Jabav Chaisuba Sibkab 
t> Kaij-ash Cuawdba Sno (1916) 

21 C. W. N. 693 


h Baluchistan 

Regulation IX ot 1396 creates an estoppel ly 
judgment only when the “matter in fssce ” has 
been “ finally decided " Sheosnqar pisnk v 
Silaram Small, I L, K 21 Cede 616 , L, P 24 
I A 50, followed That was a on so under » IS 
ot the Civil Procedure Code, 183®, which, so for 
as tho question under discuuicn is concerned, is 
similar to a 10 of the Paluchistan ItfguUt on 
Tho appellant (defendant) bad brought a suit for 


RES JUDICATA— ccn/d 

cancellation of a tond on the groond that he 
vraa induced to execute it ly the fraudulent re 
presentations of the respondent (the present 
plaintiff) The first Court held that be Lad failed 
to establish the fraud, and that decision was 
affirmed on appeal by tho District Judge Ho 
then brought a second appeal to the Judicial 
Commissioner who declined to go into the incnta 
of the case and, upl o ding an objection bv the 
respondent to the frsmo of tho auit, dismissed 
the appeal In a suit brought by the respondent 
to enforce the bond, the appellant raised the tame 
issue as before, and the two lower Courts held 
that the issue was res judicata, and the Judicial 
Commiasioncr dismissed an appeal to h m from 
that decision Held by the Judicial Committee, 
that the defence in the pre ent suit was not res 
judicata, the allegation regarding the execut cn 
of the bond on the fraudulent representation? of 
tho respondent never hiving been ' fir-ally drriced " 
in the Judicial Ccmmise oner's Court AnprijAii 
Ashoar Au Kbak i Gab ebb Da«« (1917) 

ILR. « Calc. 442 

29. Suit lor profits — Cteil Prcce 

dure Code (Act V of 100S), s ll.expl V, s 47 and 
O XX, r 12— Previous suit far land and past and 
future profits— Decree for land and past profits and to 
decision as to future profit — Second sun for future 
profits maintainability of Held by fbe Full Pinch 
(Atu*o, J , contra) When in a suit for po«rct 
•ion and rast and future mesne profit* the Court 
gnet a decree for mesne profits down fo the date 
of suit, and says noil mg about subsequent mrrnc 
profits, a fresh suit to recover them Is not barred 
under e 11 Civil Procedure Cede Purr am am 
Iyer r Sri Patigaraja Iyengar, 2 L It S, over 
ruled Kupyunrotry Aiyar v rerlatarame’, 
15 Had L J 462, aupbed Dobaisamj o Scuba 
mama (1917) I Ii B 41 Mai 188 

SO. Erroneotu decree — Propei ty 

telcngirg to estate 11 erroneously decreed to le i» 
estate A— Tenants under B under permanent leases, 
if bound by decree — Tenants entitled to hold under 
their own leases under A — Co sharer temtndar pur 
chasing tenure— Possession disputed ly tenant of 
neighbouring zemindar— Suit as loth purchaser end 
zemindar to establish title in property purchased — 
Zemindar' s title if properly tn issue — Lifij ohng ureter 
the same title A arid B arc neiehbouring zemin 
danes The 4 5tha proprietor of A purchased in 
execution of a decree for hie share of lie lent a 
defaulting tenure G in A A tenant of B 1 avtrg 
set up titlo aa such to a portion of the land thus 
purchased, the purchaser sued the claimant srd 
•ha zemindar* of B to establish his title both «• 
landlord and aa purchaser to the tenure G Jji 
the course of that suit a Coni misti oner fixed • 
boundary between A srd B which In a subsequent 
investigation was found to have erroneously In- 
cluded in estate A lamia which really formed 
part of estate B, aa part of the defaulting tenure 
O and thia was confirmed Iv the Court He Id, 
that Ihe plaintiff in thsl auit waa mi errs Jed f» 
establishing his title loth aa reminder and pur 
chaser, and the reminds ?i title having, open 
the pleadings, leen directly put m issue, the 
decision, to far asplamtifTe 4 Silt zririrdsri tit’c 
waa concerned, w a* as between the rival rrmfndaia 
res judicata. The defaulting tenure Leldcr 1 svlrg 
prior to the rale of the tenure mortgaged In jio- 
pierties, the tenure (atrengst other prej cities) w»* 






( 3JW J 


DIGEST OF CASES. 


RES JUDICATA — contd 

85. Family Custom, Effect cl fiecj- 

•ion U to — •/’iMifiort of descendant! of non-fontest 
liter branches of the family When it is necessary 
to establish or deny a custom in a family, and 
where pains hare been taken to bring upon the 
record every branch ot the family, and where that 
custom has been the subject of contest and 
thoroughly thrashed out in the (resen<e of all 
branches of the family, the matter cannot bo 
again raised l>y the descendants of those branches, 
even though certain branches did not take an 
active part In the contest but contented them 
aelvea with admitting that the custom existed 
Mowan Snswiux Seven V Mowab Tn astro Da yal 
S tfon .... 1 Pat. L. J. 221 

38. Decision Incidental to mala 

issue— Whether operates at res judicata— tzamina 
lion of pleadings and judgment to ascertain vhat vat 
directly and substantially in issue In a previous 
euit by tho plaintiff for delivery of a Laluhyal >t 
was alleged that the rent was Its 40 per annum 
Tho court, finding that the rent was less than 
lis 40 per annum, dismissed tho snit, and In order 
to decide what coats the defondants were entitled 
to, recorded a finding that the real rent was Ra SO 
per annum. In tho present suit the plaintiff sued 
for rent at the rate of Ra 30 per annum Held, 
that the question of the rent payable by the 
defendants was not ret judicata The decision that 
tho rent was Its 30 per annum, being recorded 
merely for the purporo of arriving at a correct 
cotclusion regarding the cost, was only incidental 
md recorded for a purpepo collateral to the main 
issue In order to ascertain what matter directly 
and substantially fn issue In tho previous suit was 
hoard and -finally decided, tho pleadings, and 
judgment In that amt may bo examined Mitts* 
Todd vn t Japan Ciiamdra CnarroraDtrraY 

2 Pat. L. J. 153 

37. Mortgage rut, property wrong. 

ly described— D'cru set aside — Subsequent nut 
for tale of property actually covered by bond Where 
tho execution of a docreo on • mortgage bond 
failed on the ground that in the plaint in 
the suit the property was described aa being 
S tuated In 'Iouzah B, whereas in fact it was 
situated in Monzah M held, that a subsequent 
suit on the mortgage bond wss not barred by 
the into of ret judicata Ivon suit does not 
operate aa res j idtenla Janakdclab Sanax 
Mtsseit o An bio a Pkasad Senate 

2 Pat. L. J. 313 

38 Failure to produce evidence 

in first suit — H'tfMrau.ul tn Ih leave to bring fresh 
taily effect of If a suit is dismissed on tho ground 
that aa constituted it could not auccecd the dis- 
missal is not res judicata, however crroncuos may 
be tho idea that the frame of the suit barred a 
decision If, however, it is dismissed for want of 
evtdonce the decision is final. Where the plaintiff's 
suit was dismissed by the first Court and the 
plaintiff appealed and applied to tho appellate 
Court for leave to withdraw the appeal on the 
grojnd that he had not been able to adduce evi. 
donee necessary [or the substantiation of his case . 
held, that the order of the appellate Court granting 
leave to withdraw amounted to a decision that 
the evidence on the record was not sufficient to 
support the plaintiffs case, and, therefore, a snb 
sequent suit between tho same parties in which 
the same matters were substantially io issue was 


RES JODICATA— con/d 

barred by the rule of ret judicata Bait abad 
Goohia v Bediadbab Bah Pakoa 

3 Pat. L. J. 404 

£9, Pint suit decreed in the 

Second Class Subordinate Judge's Court — Subse- 
quent suit in Court o! the First Class Subordinate 
Judge— I dent ica l issue invalid in loth suits — A o 
bar of ros judicata— Jururficfion— Civil Procedure 
Code {Act I of ISOS), O //, r 2— Minor plaintiff 
not to le prejudiced ly a mistake of An guardian 
Tho plaintiff s guardian filed a suit in the Second 
Class Subordinate Judge a Court to recover posset 
area ol property, alleging that the plaintiff was 
the adopted son of ono Kathu The plaintiff a 
adoption was upheld and suit decreed The 

?laintiff subsequently filed a second suit in the 
irst Class Subordinate Judge's Court for the 
recovery of another portion of family property 
Tho defondant pleaded that the plaintiff was not 
tho adopted son and that the suit was barred by 
O II, r 2, Civil Procedure Code On plaintiff a 
behalf it was contended that tho defendants were 
barred by ru judicata from disputing plaintiff a 
adoption Held, that tho decree in plaintiffs 
favour in the previous soil could not be pleaded 
aa rtt judicata in tho subsequent suit as the judge 
by whom it was mado had no Jurisdiction to try 
and docido the auhscqncnt suit in which the issue 
as to adoption was subsequently raised Held 
also, that tho suit was not barred under O II, 
r 2 of the Civil Procedure Code, 1908, as the 
plaintiff who was a minor when the first suit was 
brought could not be prejudiced by a mistake 
mado by his guardian aa hit right to sue in his 
own person came into effect on hit attaining 
majority Colvl J landar v Fvdnianund Singh 
11902) L Jt S9 1 A 202, referred to V Yabbat p. 
Oykab Nvruo (1020) I. L. R. 45 Bom. 805 

40. Where both parlies appealed 

from decree ol first Court and Appellate Court 
disposed ol both appeals by one Judgment 

accepting plaintiff's appeal and rejecting that 
of defendant, separate decrees Icing pit eti — and 
defendant in his second appeal did not file a 
copy of the decree passed on his appeal— Civil 
Proctdurt Code, Act 1 of 100S, O 42, r 1 — entries 
in bhasis silent as to referral — tihelher oral evidence 
of agreement to pay interest is admissible — Indian 
Evidence Act, I of 1572, s 02, proviso (2) Tlaintiff. 
respondent sued for recovery of Ra 825 principal 
and Rs 412 8 0 interest on a bah > entry which 
mado no mention of interest First Court decreed 
Us 325 and interest at Ra. 2 per cent per mensem, 
making a total of Ra 413 8 0 Both parties 
appealed, and the Lower Appellate Court wrote a 
Judgment in dclenoant a appeal covering both 
appeals and accepted plaintiff* appeal allowing 
RsT 825, the amount given in the entry and Ra 264 
oa interest, total 1 083. and dismissed defendant a 
appeal A short Judgment wsa also written in the 
plaintiff a appeal referring t o the other and separate 
decrees were given in the two appeals Defendant 
then preferred a second appeal to tbia Court 
attaching thereto copies of tho two judgments 
and of the decree m plaintiff s appeal but not of 
the decree passed m his own appeaL Held, that 
as thore was no Tabd appeal before tbia Court 
in respect of the decree of the Lower Appellate 
Court on defendant a appeal, the decision relating 
to the aum of Its. 44S 8 0 was final and the prevent 
appeal in respect of tbia item was barred aa te» 
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EES JODl CA TA— 1 «>»W 

attained in a former suit old not male any 
difference The importance of a jnd cial decision 
is not to be measured by the pecuniary value 
of the particular item in d apute and the 
Defendants in the suit could not bo heard 
to say that in view of the ccmpiiratively 
email value of tho property involved in the 
proceeding under a. 32 of Act I of 189-4 
it was not thought worth tho while to appeal 
from the decision of the If gh Court in that proceed 
ing Tho award as constituted by the Land 
Acquisition Act is nothing hut an award which 
States tho area of tho land the compensation to 
be allowed and the apportionment amongst per 
sons whose interests are not in dispute A d apute 
between interested people as to tho extent of 
their interest forms no part of the award The 
determination of such a dispute in the High Court 
was a decree and appealable as such to the Privy 
Council Is is not accurate to «ay that under 
tho Hindu law m the case of a gift of Immove 
able property to a Hindu widow, she has no power 
to alienate unless such power has been given 
T B It a s ac li at* hr a RaO » B N S Ravciiasdna 
Kao 26 C W N 715 

RESPONDENT 

d»ath of— 

Sit Appeal, pabties to as 

X L R. 39 Mad. 3S6 


RESTITUTION— cor W 

during will h memo profits shall be allowed to 
accumulate and whatever the nomter of years 
during which the decree holders have been in 
possession the defender t is entit'cd to bo com 
pensated in respect of the whole of that period, 
provided he spy! es within three years from tho 
date ou which the right to the relief seemed 
Kewastsduu Rat e Mabasta Balbhadba 1>as 
3 Pat L. 3 367 

RESTITUTION OF CONJUGAL RIGHTS 
See Cun. Procedcub Code, 1903 — 
s 11 LLE 37 Bom 563 

0 XXXIX iULB 43 AIL 134 
See Co cut rrrs Aot (TO op 18"0) Pch 
II, Ast l-(vi) I L R 33 AIL 767 
See Diyobce Act (IV op 18f9) ss 2, 4 
7 45 I L H 3S Bom 125 

See Husband akd R ipe 

I L E 37 Bom 393 
See Limitation Act (IX or 1°0S} s 29 
I U R 34 AIL 412 
See Mahometan Law— Dower 

I L. R. 35 Bom 330 
See Mahometan Law— Rtsmctiov of 
Covjioal Bicbts 

See Marriage I L. R 33 AIL 90 


RESTITUTION 

See A fnevzs or A IIovzy decmt 

I L R 33 Mad. 38 
See Cnu Procedure Code 1832 g 583 
I L. R. 33 AU 163 
I L. B. 32 AIL 79 
See Cirri, Procedure Code, 1009 

e« 47 asd 144 I L. R 44 Bom 702 


decree for ihould not be executed 

by detention of wife in prison— 

See Civil rnocKDrs* Code If OS O XXI, 
R 33 I L. R 44 Bom 972 


- »mt for, effect of— 


turn of property — nbsiipitnl cpfhcaH 
profit rei judicata— Cede of Ciril Procedure (Ail 
» of MS) et HI and Ui end 0 11. r 2— (Act 
XIX of IIS I) ) SS3— Limitation Aet (IX of ISC 3} 
Sc\ 1, Art 1SI Where a deciee cttsiced against 
Jive driwidijili »u tortrrti os tpyrt) tod thy 
sppl ed for and obtained rest loticnof the property 
from the plaintiff hM that a subsequent »pyli 
cation for mesne profit* fn respect of the property, 
for the period daring which the plaintiffs were in 
possess cn wsa maintainable, end Hat the peticd 
of three year* provided by Art 181 of Pch I to 
tho Umitaticn Art, ICfi legsn to irn from tie 
date of tie apjefiiite Court a Judgment A pro 
reeding !n wlich relief hy way of rralttutfcn Is 
claimed is neither a suit ror an exeentlm proceed 
lag but a mlacellsncou* proceeding to whfih tho 
rules applieatie to execution proceed rg* In tuba 
tanee ifpll The provision* of O If, r 2 of tho 
Civil Frocedu e Cede do nrt apply to such a 
proceeding brtrele 181 of Pchedule I fo tie 
Limitation Act, ICO®, does not eontrol tl » period 


.. ■ Juris diclicn — I 'il eat ion of claim — 
Juntdtcivm of Accord Class Subordinate Judjt to 
entertain the nut — Soenloy Ciul Court) Aet (XII of 
ISM). s 21— Suits Valuation Act (HI of ISSf), 
i II A auit for rest tulion of conjugal rights, 
wherein the claim wsa valued hy tho plaintiff *t 
Rs 65 wa* instituted in the Court of tho hcce-od 
Class Fubordinato Judge The Tint (curt derived 
Application for reditu Jha claim and on appeal tho decree waaconil wed 
.1 r.. .... ^ On second anneal it wsa contended that tho First 


— claim lor — 

See Crvtt. I bocxdube Code (Act \ 
1509), a. 144 I L R 43 Bom <92 


' On second appeal it arts contended thst the First 
Court had no Jurisdiction to try the avnt. Held 
that the valuation of the claim ly fl e p!a ntlff 
must lo accepted for Do purpose of JuriMict on, 
unless it wtaahcwn to have icen Irsdoeitler flora 
any improper motive or deMerately for tfc* rur 
pc-se of giving the Court a j rrisd ctlcn which In fact 
libsdnet Jan JWm i Vandal’/ VnelarLiH, 
JIB 3/ CaU 3S3.1i JJowrd JawrA e CbbovP 
(If 00) I L. K 34 Bom 226 

— . — Eccite fga.nit wife — I*f ivai on 

epiisil «>/<'« faieetr— Crete 1 li nt 8 fled is 
suit agsirst hi* wt'e srd ler patent* toolts a 
a rfcrite for icatftuficn of conjugal right# against 
hi* wife ard a jcrscral injunction restrain rg 
tie parents from italiuct rg hi* wife from hvirg 
with hint ard firm aliening ler lo (he In thcix 
house Tie lower appellate Ccort rave Do 
llainl II* decile fcrirstiUt tn Of icrjefalrijlfa 
and prerted an injurctlco agalrat tie parent* 
Cn appeal. — Veld, tlat fie order granting the 
isJuBtlkn wa* wrong Jemaaalui v Asrejua 
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obtained in a ‘former suit’ dll not male any 
difference The important® of a judicial decision 
is not to l>e measured by the pecuniary value 
of the particular item in d spute, and the 
Defendants in the suit could not bo heard 
to say that in view of the comparatively 
small value of tho property involved in the 
proceeding under s 32 of Act I of 1804 
it was not thought worth the whflo to appeal 
from the decision of the High Court m that proceed 
ing The award as constituted by the Land 
Acquisition Act is nothing but an award which 
states the area of the land (he compensation to 
be allowed and the apportionment amon'et pet 
sons whoso interests are not m dispute A dispute 
between interested people an to the extent of 
their interest forms no port of tho award ’ The 
determination of such a dispute in the High Court 
was a decree and appealable as each to the Privy 
Council It is not accurate to say that under 
the Hindu law in. tho case of a gift of immove 
able property to a Hindu widow, she has no power 
to aienate unless such power has been given 
T B RasaChandua Raoc B N 8 Rakcravdea 
Rao 26 a W N 715 

RESPONDENT 

death of— 

Srt Apt sal, rAE-rtts to ax 

I L R. 39 Mad 3S6 


RESTITUTION— eonid 

during wbi b mesne profits shall be allowed to 
accumulate and whatever the number of yeAra 
daring witch fie decree holders have been in 
possess on tbe defer dirt is cctit cd to to com 
pensated in respect of the whole of t!u,t period, 
provided be applies within three years from tho 
date on which the right to the relief seemed 
KBCTAStsmnr Ray p Mabavta Balehapra Das 
3 Pat L. 1 367 

RESTITUTION OF CONJUGAL RIGHTS 
See Civil Pbocedtoe Code ISOS — 
s 11 U B 37 Bom 663 

O XXXIX e 1 I L. R. 43 All 134 
Set Couht rres Act (VII or 18"0), Sen 
II.Aet 37(vij UK 33 AIL 787 
See Divorce Act (IV or 18C0), as 2 4, 
7, 45 I LB 39 Bom 125 

See IICSBAVD AJCD W ITE 

I L R 37 Bom 393 
See LnrrrATioY Act (IX or 1108), a 29 
I L. R 34 AIL 412 
See Mabovedax Law— Dowek 

1 L. R. 35 Bom 3S8 
See Mabomedav Law— Restitutio*, or 
Covjloal Rights 

S«\fAERU0E I L R. 33 AIL GO 


RESTITUTION 

Set A$sicvi£ or a Sfoxrr decbee 

I LB 33 Mad. 36 
See trra, Peocepcee Code 1882 a 583 
I L R. 38 AIL 163 
I L. R 33 AIL 79 
See Cim Procedure Codsv 1008 


decree for should not be esecuted 

by detention of wile In prison— 

See Cmn PnocEDrHE Code 1908 O X\I 

*33 I L. R. 44 Bom 973 


- suit for effect of— 


lion cf pTcperlt/ — evbse^vent application [or 
profit re* judicata — Cede of C'inf Procedure (Jet 
I of IMS) •> HI and lit and O II, r 2— (Jet 
Mi cf 1 SSI) e 5S1 — Limitation Act (IX of IMS) 
Sc\ I, Art tSI Where a decree oltamed against 
the defendants vn reverted cn arreal »nd tlfj 
appl ed/or*od obtained rtslilvlknol tie prtpci Ij 
from the plaint 0 held, that a cnfcscqnent epp.li 
cation for mesne profits in rerpcct of tho property, 
for the period duung whieh the plaintiffs were in 

possession wsa ms ntainahle, and tlat the per ed 
of three years provided ly Art. 181 of fd I to 
tho Limitation Act, l f fiS, legtn to run from tfe 
date of the appellate Court’a judgment A pro- 
ceeding m which if! ct by way e>t tret It at ho I a 
claimed la neither a amt nor »n eseculion proceed 
ing hit a miscelltnccct proceeding to which lie 
rulea epplicall* to execution prccecdruge in aide 
tance applv Tho provlsicni cf 0 II r 2 of tie 
Civil Ftwcdu e Cede < o ntt apply to such a 
proceeding Article 181 of Fehedulo 1 to fie 
Limitation Act, 110*, does not control tie period 


See Mabouedav Law — D rvoBcr 

1 LB 46 Calc 141 

Jurisdiction— I aluation of claim — 

i 44 Earn. 702 Jnrudiclion of Second elate Sutordmale Judge, to 

entertain the m/ — Bombay Cirtl CovrU Jet (ilt of 
1S69), * 24 — Sails Valuation Art ( VII of 1SS7) 
* 11 A auit lor reititution of conjugal ripl t*, 
wherein the claim ws» valued by the plaintiff at 
Ra 65 was instituted in the Court of the fccccd 
Class Subordinate Judge The First Ccurt decreed 
Application for return the elaim and on appeal the decree was confi ired 
it application for netne^Oo second appeal it wa« contended that the First 


Court had no jurisdiction to tiy the amt __ , 

that the valuation of the claim by tie iTalntlfl 
must he accepted for tho purpose of junidictun 

onlrsaitvrssshowntohAVelern mrdeeitler from 
any improper motive or del leralely for ti e rur 
portal giving tie Ccurt a junsd it cn w>icVln»sc't 
it had not Jan Jlohnicd Mandat r JfarSarTXt 

I L St 3t Celt JS2 follow rd Japura r Cm otp 

(1C09) I L. R 54 Eom 236 

Etcrte tga-cit wife — Infernal cn 

ayatrel «*/e * faierle—Ccrte 1 taint fi filed a 
auit agairst Ha wi'e srd |er psrenta (oobtain 
a decree for lestitctisn cf ecnjogal right# agiu-st 
hie wife srd a pweraJ injunction minis pj* 
the parents from ctetrurtirg hfa wife from bring 
with him ard from allcwing her to Iiie in tbfie 
hruse Tie lewer epjet’ite Ccuit gate tie 
Flair.t if a decree fer rest tut cn cf crnjtgelnglti 
and granted sn injunct nn a gab it tie parents 
On appeal —Veld, tlat tie order panlirjr lie 
tajuncUcn was wrong Jcwunabat r foray t* 
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RESTITUTION —contd 

ilortAxar Find* JS7S l Son. ISi, distinguished. 
Eii Ja > usa v Dataui JUiiJtjr (1919) 

I L. R 41 Born 454 
RESTORATION OF APPEAL. 

See Atm« 6 Pat L J 625 

RESTORATION OF SUIT 

See Civu Fsocedtor Cods, IMS, 0 IX 

EE 8 AMI 0, S. 151 

I L E. 35 AH 429 
See Small Cacss Cocst Se» 

ILS 41 Calc. 650 
— ■. — — Decree tel ande for 

fiaud~OrJtr a f Court of co current y eetdiehon, 
'/ effective to ntlort toil When a decree ob- 
tained in a Court Of equal jurisdwt cn wae set 
aside by another Court »bKb vent en to add 
that the reeult of the decree being declared f rao 
ddent would bo that the original aoit would be 
icatorod Hell that tbit orelcr of a Court of equal 
Jurisdiction could not operate aa a direction to tho 
fir»t Court to restore the suit and that In refusing 
to tea tore the ault the Court had committed no 
^ oru '’ ®**ut e IIakoosinda 
P at. (1910) 11CWH 658 

Onlir dumunag oppl i 
not No appeal lies 


RESULTING TRUST 


"'** for re, orulun-^ppeoT' No ’apjil ‘i,c, 
trout an order dumln ng an application for rcatota 
t on of a amt JiODiSilSinaw rtnui Swou r 
Nassau* Naum Sison 2 Pat L. J 720 

RESTRAINT ON PROCEEDINGS 

See IaJusctWi I L. B. S3 C»)c 405 
RESTRAINT OF TRADE 

See Contract 

I L R. 4$ Calc 1030 
Nee Contract Vct a. 27 
RESTRAINT ON ALIENATION 

TbansFIB OF morcRTT Act, 1892, 

“ lS?«'SSJ_ DE «■> 1 > 15! >e 


frmjMMOI. ° Fre,ID “ ! 

7" T~ *® ® 7 — Order of rcstnehon JJtov 

% , ' cun 9/°® f°«f bekarwur—uhe her 
l<yol Held that a mtricticn order oDder a 7 
a' J hB ,®f ,trlc,l< ' n °! llilitoal Offenders (Punjab) 
Act, following an order for security for good 
behaviour is «i//ra crew under the pravuo to the 
•ectlon and mud be ,et aside him Babusb c 
Ctovv L L. R J Lah 100 

Z~ ", ' , ■ «. 8, 12 and 13—irVttre os order of 
reeineiton for a period or/rdiaj one year netted 
y a ilapetrale re. ureas eowSrenafwa by the StMiows 

i iWur ' Caj, r » of ms, 

* IIdJ that an order of restriction for a 

as* 

t Son by the Sessions Judge Cbown v tom. 

I D R. I Lah B14 


— ■ Purthe.ee by Inland of 

(and is Rongoon and conveyed Id to ft Erection on 

land of A&dltny houses — A nit by husband oyatntl 
to ft at a mrc benamideir — Pari let born of Lngheh 
parents bill unlh permanent residence is India — 
Lav, apjlicoUe to tuck a am /— tnyhsh Lav vnlh 

rebultailt pvtsumpiion of oiironeemenl lo to ft 

Onut of proof The parties in (his ease acre bus 
band and wile bom in India of English parents 
and who had resided in India ell their litcs except 
for a visit to Engl nd occasionally The appellant 
had bcustt land withsionoy olhlsov.ii cr borrowed 
and had procured it to be conveyed to the reason 
dent by t*o deeds end hsd at his own expense 
elected ther on two daellipg bouses In a ault 
brought by the appellant sgainct 11s vilfe for a 
declaration that the houses acre held by her *a his 
benemdar, and that bo was the true owner of them, 
and for an order that ska should convey them to 
Mm, the respondent while admitting that tie sites 
of the house* had been so purchased and conveyed 
to btr and that the house* had been built open 
them as stated alleged that the site* were cco 
veyed and tho houses built on them for her aa an 
advancement and that aba ass consequently entitled 
too beneficial interest In them is her pro 
petty Held, that tb« prfncif lea and roles of law 
a bleb would te applicable to the caao if it at -re 
tried In a Chancery Court in England were applies 
ble to It when tried In Rangoon There would be 
a presumption of an intended advancement which 
might be rebutted ■ but that the onua of rebutting 
it rested in the appellant Copethruto Cotaia y 
Oangnprmml Go mi i 6 Moo I A S3, and Vlkvr 
All v Vila} Fatima, 13 lloo I A 23*, dlatrn 
gafshod To rebut such a preaumj lion « Was 
not su&cient for the appellant merely to state 
that he did not intend to confer any beneficial 
interest on the respondent, but ho must establish 
with reuonable clearness that he bed Other and 
different motives for the actum he took Veiny v 
Decoy, 3 in A O 403, per \ C. &ir Pago ood 
applied In principle 1 Hid, further that on the 
evidence the onue Lad been discharged by tbo 
appellant and ha was entitled to succeed. Kra 

wickf Keswick ( 18*0) L L. R 48 Calc. 280 
RESUMPTION 

Sec Assess Mr vt I u R. 43 Calc. 873 
^ See Csktoxwsvt Fbotsutt 

L L. R 38 Rom. 1 
See CuaritDABi Charbab Usds 

L L. R 42 Csle. 710 
L L. R. 45 Calc. 685 
L L. R 37 Calc 67 
I L. R 44 Calc. 841 
L L. R 45 Calc 765 
See Civil Phoczdcbx Cod*, 1SS2, s 4*4 
I 1.3 33 Bom. 332 
Set Fosrnrnir 1 L. R 38 Bom 830 
See Cbabt I L. R. 30 Bom- 438 

I L. R. 39 Bom. 63 
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RESUMPTION — eontd 

See Ji-oma . - X. L. R. 39 Calc. 1 

L L R. 48 Calc. 683 

See I kax 

See Madras RsatrLATiov {XXV or 1802) 
s. 4 . . LI, K 33 Mad. 620 

See RtSDMmo't bt GovnorHiST 
See Resciitoos or Sabanjam 
S ee SHsratsci lands 

I. L R. 34 Bom. 560 
See \ »rm L L. R. 37 Eom 403 

— - distinguished lor enfranchisement — 

See Charitable rams 

I. L R. 40 Mad. S39 

— of grant — 

See Chart or Land. 

1. X. R. 43 Bom. 37 

— ■ of moafi — 

See Acka T me amt Act (II or 1901), 

s IDS . . I, L R. 39 All. C89 

— » ol Pasaila Inam land — 

Set Bombat Lahd Bevemte Codr (Bom 
Act \ or 1879), s 202 

I. L. R. 45 Bom. 894 

o! Saranjam— 

Sec Sabins au . I. L. R. 41 Bom. 403 

— Jlesvmption for “pallia 

purposes” by Government of land granted by La i 
India Company — Scheme to erect dtrelhng houses 
at adequate rent for the accommodation of Cor 
ernment OJfcuilt »i» Bombay— Conetnction of lease 
and sanai — English decision aider 43 Ehz e 2 
as to txtmptwn from rating — A dice of resumption 
addressed to one forty and Served on another — 
11 oner In these appeals the Judicial Contrittec 
he’d (affirming the decisions of the fourfs in India) 
that the providing of bousing sccon mcdaticn for 
Government Official* by the election ol mg 
house* for thor ornate trsiderces it rdequato 
rents, was a *puhlic purpose” witlun the mealing 
of A lease of land from tbo East India Company 
given in 1854, and a Sonad or Government Permit 
of land granted In 1830 by the asme Company, 
which, made auch lands (situate on Ha’abar Hill, 
Bombay) liablo to resumption for " public pur 
poees” upon certain terms as to notice and com 
pensstlon The scheme wee one which their 
Lordships agreed With the Courts tclow would 
udder the circumstances in evidence redoond to 
public Lcnefit by helping the Government to 
maintain the efficiency of its servants Held, also 
(agreeing with the Courts lelow), that the English 
decisions which construed the words “public 
purposes” as used in the Statute 43, Hit e 2 
with reference to exemptions from rating afforded 
no help b a to the proper corn t met ion to le pul on 
the words In the contracts is suit The definition 
of A “ public purpose " that “the phrase, what 
ever else It may mean, must Include a purpose, 
that it is an object or aim, rn which the gcreral 
interest of the community, si cr pored to lie 
particular interest of Individual*, is directly snd 
vitally concerned,” approved by their Lordships 
of the Judicial Committee A notice which thooph 
addressed to one of the defendants (a testator 
who was dead) was served cn one of bis executors 


RESUMPTION — eontd 

and trustees, also a defendant, and accepted and 
acknowledged by his solicitors who corresponded 
on the basis of it with the Government ss to the 
resumption wag held to be a valid notice, the 
irregularty having been thereby waived. Ham AB. tr 
Fbamjeb v Socket vbt of State fob India 
(1914) . . . . I. L E. 39 Bom. 279 

— — ■ i • — Land held under Sanai 

from Government — Valuation of land to be determu ed 
by a committee appointed by Government — Construc- 
tion of the vord committee " — Valuation fixed by 
the majority binding on parties to the Sanad — Ths 
fvuefvow between ortvtrofov* arid valuer* Land its 
held by the plarntiffs under a Sanad from Govern 
ment wbich provided ’ the said ground to he at 
any time resumable by Government for public 
punioses, an months’ notice being previously given 
and a just valuation of all buildings or Improve 
cents thereon being paid tie owner, the amount 
of which a committee appointed by Government is 
in such a case to determine " The land I ring 
resumed with due notico given under the shove 
clause the Government appointed a committee of 
three persons to value the compensation to le paid 
to the plaintiffs Two nemters of tie ccanutlca 
valued the land at Ps 90,383, the (bird valuing it 
at Ba 1 79,774 The Government accepted the 
report of the majority as the determination by tbo 
committee under the terms of the Eunsd and took 
possession of the land sfter payment of Rs. to, 383 
to the plaintiffs The plaintiffs filed the pierent 
suit to recover compensation at tLe hitler valu 
at Ion, or soy sum in excess of Re (0 383 which 
the Court might think just and proper Held, 
dismissing tLe suit (0 that it ws* the urdentardirg 
and within the ronten pillion of atllle port es to 
the Sanod that the determination of the just 
value Of tho land to le rredc ly a ecrrmittce 
appointed by Government should le srerpfed if 
that determination represented the ecofunert 
opinion of a majority of the remmittce. (n) that 
the valuation speed upon ly the majority of tho 
cerrmittco appointed ly Government was the 
valuation rrprrsred to he deteiffired end to mrdo 
binding upon the parties to the rrtLtrjtlrti turn 
intletonad JUroiimALT Arsvyi r Srcumsr 
or State for India (1917) 

I t. R 42 Bom. 66S 

RETAINER. 

See Bab Corvcn, besouttons or 

L L R. 40 Calc. 893 


RETRACTION OF STATEMENT BY WITNESS. 

iSee Sanction ron rnosrccTJO’T 

T L. R. 37 Calc. 618 

RE-TRIAL 

Sit A'*FE'OXS, EXAMINATION OF 

I L R 40 Calc 363 
See AtTBRJOis iccrrr 

I L. R. 41 CaIc, 1072 
See CrryrviL rrccrtrcE Cot r (Act V 
or If OS), at 233,421, f37 

I l. R. C9 Mai £27 
Set Emnct Acr (I or JS72), r* 21, 
81 • !. t» R. SC Kai 457 

See Trial by Jcbt 

L L R. 47 Calc. 795 

16 C. W. N. 909 



RE-TRIAL— roof t 

— Power of Jltgh Court to 
order, otter obtaining additional enJence—Ccde cf 

Criminal Procedure (Act V of ISM), « 42S- 
Ccttrnme’it of India Att (5 tni 6 Geo t « 61), 
t 107— H itnotet, duly of Court to rerun attendance 
of— Petitions fil'd Iv for/iM, duty of Court to put 
order on The Iligh Court has power to direct 
the Session* Judge to rehear an appeal alter 
obtaining additional evident* It ia ttjo duty cl 
tbo Court, alien processes hate onco been issued 
lor the attendance of witncsBce, to rtheusl all 
tho powers allowed by law to enforce their ottrn 
dunce, unlcaB the party citing aucb wiloeeace 
ran V* shown to have been guilt* of wilful «Utnie 
tion and delay Where tint accused repeatedly 
requested that certain persona ahoold be sum 
m oned as wilneasca and the Conrt twice iaaucd 
process without securing Ihttr attendance held 
that tbe tact that the accused had tailed to dc pewit 
the travelling and diet expenses of the witucstca 
did not excuse tho Court from it 1 duty to secure 
their attendance aa the secured had never Iren 
requested to depoeit tie aum ncecaearr for the 
tnenae* M mow to Zakkukk* * Kco-Ew 
reBOn 3 Fat L. J. 032 

REUNION 

Set nmt Law— J onT laun.1 

L L. ft. 41 ML 341 
See Hrvutr Law— F arttitow 

1 LR « Calc. 703 
I L R. 35 Bom 293 
I U R 35 AIL 41 

REVENUE. 

attachment ol art tars ol— 

Set Cornier Act (IK Of 1872) as. C9, 
70 L t. R. 89 Mai. 795 

eoTemwl lo pay— 


REVENUE COMMISSIONER 

Set tOSIUCWIOSEB, TOWER Of 

IL.B.M Calc. 552 

REVENUE COURT. 

Set CBTMisiL raocrarRE Codb (Act V 
or 1898), S 105 CIS (fc) aid (e) 

I L. P~ 88 Bom. 642 
a 470 4 Pat. L. J. 475 

See JrsJSDJcnoM orCnn. CorBT - 

EsaJinusDroiroT or Crrn. awn Retrsoi 

See Madras Estatxs Land Act (1 Or 
1908), as. 189, Etc 

I L.’R 39 Mad. 239 
Set Pensions ACT (XXUI or 1871), 
8 4 . I L E. 38 Mai. 559 

— — juris diction el— 

See CEBTtmCATE or Bate 

L L. R. 27 Calc. 107 
See Madras Estates Land Act (I or 
190S) . . I L. R. 33 Mai 33 

I. L. R. 41 Mai 121 

• proceeding* ia — 

See PASTmon . L L. R. 48 Calc. 233 


REVENUE COURT— coW 

«2la by— 

See Limitation Act (IX or 1908), 
ART 12A . 2. L. R, 45 Com. 45 

REVENUE-FREE LAND. 

See United Tnov Land Rat etc* Act 
(UIot 1901), a. 32(d) 

I L. R. 36 AIL 231 

REVENUE JURISDICTION ACT (X OF 1876). 
£rr Bombay Reience Jcbisdictios Act 
(X or 1870) 

4 (a>- 

Srt JltJirniTABY OmcB Act (Bom IU 
or 1874), as. 11, 11A 

1 L. B. 3? Bom. 37 

Set Baraviam 

I L. R. 41 Bom 408 

ij 4 (cl 5 and 6 — Ben lay Land Beet 

nut Code (Bom Act V of t H0 — dliahailiem 

of land revenue — At ncitmenlcf goods by JIamlatdor 
— Sail ej.1i nrt Jlamlatdar few recenery of damage) 

A 0 dental of the allegation that the goods belonged 

lo plomlijf— JtuMitifiion of Cull Courts — Dflrgo 
lion of the yencers by the Collector for hit own dts 
frier 8 4 (e) of the Revenue Jurisdiction Act, 
ftemhay (X of 18"6),ia not a barto a amt in which 
there ia a claim arising out of tbo alleged illegatilv 
ol tha prccceduurw taken lor tho real nation oi 
land revenue ti here the legality of |he proceed 
Inga initiated by a retenne officer lain question, the 
Court baa to Inaulre under a 6 of the Act whether 
tbe act complained of was done bond fdt by tho 
officer in ourtiuance of the provisions of any law 
The Msmlstdar in order lo justi/v bis acts nndor 
a HO of the Land Rovenoa Code (Bom Act X 
©1 1870), must show that tbe Collector of the Dia 
tnct ia which he ia the Mamlatdar had delegated 
bis powers The MamUtdat tan only exercise 
delegated power* in the taluks in which the delegs 
lion occurred The delegation by the Collector 
o! nny other District would not Justify his set 
Qaxoabim Hathum r, Dciear Cavesr (1013) 

I.L B 37 Bom 542 


Commtsnoner — Finahly — Suit for declaration of 
title and possession— Exclusion of jurisdiction, of 
Cruel Courts In the year 1858 tho lcam Cummin 
sioucr decided that a certain estate was Baraojsrn 
of P and not fciaSarv Inam. On F'adealh m 1899 
Government returned tho estate on the ground that 
It waa Saranjam and re panted it to I , one of /"a 
grandsons .Subsequently the plaintiff, another 
grandson of P, brought a suit against the Secretary 
of State for India and F for declaration ol titlo and 
possewicm, 00 the ground that the Immoveable pro 
perty in suit wss ) lainlifl’e Sarv Inam property 
and coaid not bo taken from h>e possession by Coy 
e foment or its officers or re granted to any one elao. 


Sch A of Act XI of J852, final as regards th 
land end interests concerned >n the declt — ' 

That alter anth final doeiaioo, tbs title 
tinuanee of the estate must be determined unde 
Sch B, Rale 10 of the Act, under each rales a 
Government Jnav find it neccaaarr to issue fror 
time to time (in) That in accordance with thee 
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REVENGE JURISDICTION ACT (X OF 1876} 

g 4, sub g —eontd 

rules tbs estate was on P’s death resumed by 
Government who re granted it to I II til further 
that the sort having icen against Government 
relating to land as Saranjam was excluded from the 

jun« 1 etion of tl o Civil Courts by the provisions of 
sub a (a) of s 4 of the Revenue Jurisdiction Art 
(X of 1870) Rambav Govmnuo t 8 £cretabt 
or State (1009) I L. R 34 Bom 232 

■ ■■ * 6 cl (c) — 

See Provincial Small Cause Court* 
Act (IX or 188 ) Sen II Art 13 

I L E 39 Bom. 131 

REVENUE OFFICER 

Set Jcwsdictmmc X. L. R 43 Calc 130 
REVENUE PAYING ESTATE 

Su Chacbidabi Chaxbax I Aims 

U B 45 Calc 785 

REVENUE RECORDS 

entry la — 

See Mas latdars Courts Act (Bom II 
o? 1900) bs 10 23 

I I B 35 Bom 487 

Entry In more than 12 years— 

whether sufficient lor acquisition by adverse 
possession— 

See Equity or redeuftios 

I L. R 1 Lab 549 

REVENUE RECOVERY ACT (MAD H OF 
1864) 

See Madbab Reissue Recovebt Act 

REVENUE REGISTER 

See Limitation Act (IX or 1808) Sch I 
Abt 118 I L. R 37 Bom 513 
REVENUE SALE 

See Bzvoal Land Revenue Sales 

See Con tb act Act s 69 

15CWS 443 

See Revenue Sale Law 
S ee Sale tob Arrears or Revenue 
S ee Tkansveb or Pbopertt Act (IV or 
1S82) s 65(e) I L. R 39 Mad 859 

— ■ — An incumbrance or 

under tenure is not tpjo facto avo ded by the 
sale of an estate for arrears of revenue and is 
only I able to be uto ded at the opt on of the 
purchaser at such sale Pascbatan Katali 
v As wm Kumar Dutt 

I L. R 37 Calc 559 

— Revenue Sat' Law (Act 

XI of JS59) «■» 6 33—Pvbl cation of notification 
tale in lie ) ernacnlar Government Ca-ette if neecs 
sary— Omission thereof K an irregularity and not 
illegality— Bengal Land Revenue Sales Act (Beng 
VII of 186S ) < S Where the Subordinate Judge 
Oi Cuttack dec ded that it w a» aWutcly ncec&Mty 
that the not feat on of » Revenue Sale should be 
published In the Vernacular Gazette in Vr ya and 
that its non publication had made the sale nntl 


REVENUE SALE — con Id 
and vo d apart from any consideration as to In 
adequacy of price Held that the publication of 
a notification of sale in tho Cakvtta Gazette only 
was sufficient compliance with a provis on of Law 
(Act XI oi 18o9 s 6) requiring the publication of 
such notif cation n tho ' Official Gazette Held 
further that even if it bad been necessary to pub 
iish tho notification in the Unya Ga-ettc the omis 
sion to do so would rot have rendered the sale 
null and void in the absence of any proof of sub 
stantial injury by reason of this omission as s 33 
of Act XI of 1859 appl cd to such a case Cobind 
LallRoyv Eamjanam ilmer I L It 21 Calc 70 
X- It 20 I A 165 followed Lola Sldbaruh Lall 
r Secretary of Slate for India ILF 11 Calc ">00 
referred to Radha Cuaban Das v Shabftjddjn 
Howarr (1013) I L R 41 Calc 276 

. A ohficalton — Offcxol 

Ga ette — Calcutta Gazette — Goxernmtnt l tmacular 
Ga ette — Bengal Land Revenue Sales Act {XI of 
1359) ss 6 33 The Official Gazette m which 
bv s 6 ol Act XI ot 1859 a notificst on is to be 
published of the revenoo sales therein referred to 
is the Calcutta Ga site A salo is not contrary to 
the provisions of this Act within s 33 by reason 
of no notification having been publ shed m a Cov 
eminent Vernacular Gazette circulating In the 
Iocs) it v SttiRruDDiw Boss AIN V Radha Ciiabas 
Das (1918) L B 45 L A. 205 

■ ■ ■ Jterrnue Sale Law (Act 

XI of 1859) * 37 and 4th ereeption to e 37- 
Scope of t 37 — Bene ft of the 4th excejtion to 
t 37 vhen can It claimed 8 37 of Act XI of 
1839 appl es to sale of sn ent re estate for recovery 
of arrears due on account of an ent re estate as 
well as to a sale for recovenr of arrears due on 
account of a share only provided the entire estate 
is sold nnder the provis cos of s J4 of tho Act 
and that so long as it Is tho entire estate wh ch 
is sold and tho arrears are duo on account of the 
estate itself and not on account of estates other 
than that which Is sold s 37 appl es The benefit 
of tho 4th except on to s 37 la lim ted only to 
auch portions of land es are covered by bnlld ngs, 
tanks etc and cannot bo extended to cover those 
lands included in tho Icsse on which no permanent 
works have been constructed A ajemoddeen 
Moonshi v Syed Hatsati Hyder Choirdry 9 C IF 
A 852 Wahid Ah v Bahai Ah K C IP if 
1029 Bisiceshwar Ghatak v Faiteh Hussain 
10 C W N XAIVn and Mathura Bath Ghosa! 
v Itatnesirar Sen 23 1 C 917 referred to Kiron 
Chunder Boy v Aatmvddt Taluldor I L It 
30 Calc 49S not followed Iooendra NahaW 
iiot tnowmnrar c ‘Reran t-mNDBA nor VibTS) 

I L. R 46 Cale 730 

REVENUE SALE LAW ACT ( XI OF 1859) 

Set ChauxidaRi Ckakiun Lands 

I LB 45 Calc 765 

*s 2, 3— 

Set * 25 5 Pat L. J 88 


Beng Act VII of ISOS 

t 30 — Banehannogram tenure in if may be fold for 
arrears of revenue — Default dale of fxed by 
statute or not feat on there urd r if trey be tatted by 
odunnistTni reButzs — Roil irkew become* amor* 
and irJrn default i» paymet t talcs place 
Tenures held under Government in D1 i Rarchnnna 
gran in tl e D strict of Fargunnal 8 are saleable 
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REVENUE SALE LAW ACT (XI OF 1859>- 

eonld. 

S3. 13, 54 —conld 

la the previous portion of that section. Where a 
separate account 3n respect of a 3 as odd share 
owned by B in a revenue paying estate was register 
ed in the Collector a boohs as for a 7 as odd 
share and revenue proportionate to a 7 as odd 
share was apportioned to It Held, that upon 
sale of tha sharo under a. 13 of Act XI of 18o0, the 
purchaser acquired tho share recorded in the 
Collector’s books and not the share actually owned 
by B Det i Das Choudhury v Bipra Char an 
Ghosal, I L R 22 Calc 611, Eanalota Bast v 
Mmmotha BathGoswami, 11 C W A S21, Annoda 
Prosad Chose t Rajtndra Kumar Ghost, 1 h B 
29 Calc 223 , s e. 6 C 11 A 375, and Gangadten 
ihsscr v Khcroo hlandut 11 B L R 170, relied 
on hmmB Chahdiia RaK'firr r Annul. 
Hamid SiKinr. (1915) 19 C. W. N. 782 

*. 14 — Separate account — Separated 

share not in fact in arrtar shown in Collector’s 
boohs as in arrears — Consequential sale of tchole 
estate, if solid — Failure of co sharers to Ivy el are — 
Sale of icholc estate after closing separate accounts — 
Up to what date accounts to he closed — Sale as for 
March list without arrears after estate falls into 
arrtar for June hut if ealul — ilaholwar Register, 
extract from, tf evidence Where owing to the 
revenue, payable on account of a share of a revenue 
paying estate In respect of which a separate account 
had been opened, being erroneously recorded in 
the Collector’s hooks as Its 10 11 6 when the 
correct amount was Hs 2 11 11 less, the share 
though not in fact in default wsa shown in those 
books to bo in arrears at the end of the March 
lul of 1004 (20th March, 1904) to the extent of 
Rs 64 3 6 and was put up for sate for that amount 
on 0th June, 1901, but the bids not reaching that 
amount the Collector gave 10 days lime « e , up 
to 17th June, 1904, to co sharers to buy up the 
share by paying the arrears under a 14 of Act XI 
of 1859, but the latter not doing so the Collector 
closed the accounts of the whole estate up to 29th 
March, 1901, and found the arrears for the whole 
estate on that date to be Rs 3 odd but by reason 
of payments made since 29th Starch 1901 there 
were in fact no stream due for the March list on 
17th June 1901, though an arrear of Rs 2 0 0 
appeared to be duo if the June list was included, 
and tho whole estate was put up far sale on the 
19th September, 1904 as for the arrears due up to 
29th March, 1904 It eld (by the High Court) that 
as in point of fact the thsre in question was not in 
arrear on SSih Jfarc b, ffiW, the proceeding for the 
sale of that share waa void and consequently 
the sale of tho entire mshal under s 14 was also 
void That assuming that the Collector's hooks 
were correct, the Collector was bound to close all 
the separate accounts on 17th June, 1904 on which 
date ho became entitled to sell the whole estate and 
as on that date there were no arrears doe in respect 
of the March hut a sale of the estate as for arrears 
due to the March hit was ultra vires, tl ough the 
sale might legitimately have been held for the 
Jnno lief Bal Ruben Das t Stmpsov, L R 25 
I A 151, s c I L R 25 Calc S33, 2 C h A. 
613, followed An attested copy of entries in 
Uahalwar registers kept tinder *- 4 of Act VII 
of 1870, BC, showing tho revenue assessed on 
each of two mauzas comprising a revenue (laying 
estate was admissible evidence The mere fact 


REVENUE SALE LAW ACT (XI OF 1859)— 
— ■ — ■ s. 14 — could. 

that the Register bore the signature of the Superin 
tendent of burvey on one corner did not make it a 
document kept by that officer (The Judicial 
Committee saw no reason to interfere with the 
judgment of the High Court Mctasaddi Miait 
r Mahomed Idbb (1013) 19 C W. N. 764 

83, 14, 33 — Separated share not fetch 

in g enough to pay arrears — Several co sharers making 
deposits within line allowed, ulo is purchaser — 
Sale hoir attacked When on a share of a revenue 
paying estate, in respect of which a separate 
account has been opened, being put op for sale, 
the highest offer docs not equal the amount due 
thereon, and the Collector stops the sale and 
declares that the entire estate will be put np to 
aalc for arrears, unless the other recorded sharer 
or sharers or one or more of them shall within 10 
days purchase the share in arrears by paying to 
Government the whole arrear due from the share, 
and more than one each recorded co-sharer sepa- 
rately make the necosaty pavment within the 
time specified, the Collector most recognize aa 
purchaser the depositor who first pays the whole 
amount, or if there are more depositors thsn one 
to recognize as joint purchasers those whose pay 
menta first amount to the total arrears due 8 33 
of Act XI of 1859 applies to sales under s 14, and 
when the first payer has been declsred by the 
Collector to be the purchaser, a co sharer who has 
paid up the arrears subsequently esnnot have the 
sale set aside by suit m tho Civil Court except 
upon proof of the circumstsnees specified In s 33 
Such a sale under s 14 esnnot be attacked as a 
nullity and as such not requiring proof of tboee 
circumstances Chootutlhvj Dull v Ithn ilul, 

1 L R 21 Cole SSI Gobmdlal Ray v Romjauom 
1 Utter, l L R 21 Calc 70, followed Quart 
Whether the s 14 of Act XI of 1859 precludes 
sharers of the share exposed for sale from pur 
chasing the defaulting share SaMbHO Kuob e 
irisniAn Pbbsiiao (1914) 18 C W. N. 1071 


1.1R10 Calc. 552 

is 25, 2 and 3 — Date from which 

rtrtnvt due boeomet an arrtar — Salt before such 
date illegal — power of Commissioner to set aside 
sales not restricted to case of error of procedure 
In a revenue paying estate in which there were 
three separate accounts snd a residuary share one 
of the separate accounts and the resWoary share 
were in arrears when the March tut ol 1910 Lecame 
due, to tho extent of Pa 3 10 0 and Rs 6 8 6 
respectively whde there wss a totsl excets of 
p a 7 1-0 in respect of the other two separate 
accounts In April Ts 3 10 0 wss ps d in respect 
Ol the eeparate account in arrears with the per 
miss on of the Collector and this account wss 
exempted from tale in May Tl e res duarj shsro 
was put up for esie m respect of the ariesr of 
Ps 6 8 0 snd sold The Con miesioner set s* do 
the sale on the ground that Ps 3 10 0 having 
been paid, the excess payment In respret of tie 
other two separate accounts was sufficient to cover 
the arrear due on the residusry share The pur 
chaser sued for a declaration that the residuary 
shire was sold for tu own srrear of revenue snd 
thst he had acquired a good tit'e Held, (t) that 





( 3717 ) 


DIGEST OF CASES. 


{ 3718 ) 


REVENUE SALE LAW ACT (IX OF 1859) 

■ — could. 

t. 33— con (i 

land revenue for which certificate proceeding! is dialed 
— Formal order oj exemption, absence of — Special 
notice under a 5, necessity lor Where after aa es 
tate has been advertised for eaje for arrears of land 
revenue, tko Collector, upon the defaulter’s applies 
tioafor exemption, ordered that tho arrears "may 
be accepted If paid to day,” and the plaintiff duly 
paid the amount and the same was received and 
acknowledged, but nevertheless the property was 
put np to sale on account of certatn arrears of em 
bankment charges, the intention to recover which 
by sale undifr Act XI of 1 859 did not appear to have 
been conveyed to the defaulter bv the Collectorate 
moharrir when enquiries were made of him as to the 
amount to be deposited, and which arrears the 
Collector has alerady elected to recover by the cer- 
tificate procedure from the defaulter and a usufrnc. 
tuary mortgagee fromhira —field, that the Collec- 
tor was not justified In putting up the property for 
sale on account of these arrears, without serving 
special notice on tho defaulter under s 5 of Act XI 
of 1859, on the mere ground that no special exemp- 
tion order had been made There were in the 
circumstances no arrears for which the property 
could be sold. Oobind Lai Roy v ftamjanarn ilisscr, 
1. L R 111 Calc 70, S3, Damron Rail v. MaAabir 
Pratad, 12 B L R 297, Deimandan Singh v. 
Slanhadh Singh, 1 L R 32 Calc 111, referred to 
Haw Dial Deb v, Dnntu Chabdba Bose (1910) 
15 C. W. N. 38 

SS. 33, 34 — Sale / or arrears of 

revenue, tel aside em appeal by Commissioner — 
Commissioner's order reviewing that order and 
affirming tale declared hy Civil Court to be ultra 
lures — Application to execute decree — Limitation 
Where the Commissioner of Revenue, on appeal 
preferred by the proprietors of a revenoe paying 
estate, set aside a Bale for arrears of revenue, but 
subsequently in review cancelled that order and 
affirmed the Bale, and the Civil Court, in a suit by 
the proprietors, declared the Commissioner * 
order on review ultra virel and upheld hia previous 
order setting aside the sale, and also awardod 
possession and mesne profits to the plaintiffs* 
field, that the decree was not one annulling a 
sale as contemplated bv a 34 of Act XI of 1859, as 
it only held that the Commissioner’* order setting 
aside the sale must stand good. That • 34 did 
not applv to this case as it was not a suit under 
s 33 of tho Act to annul a sale, the contention of 
the plaintiffs being that there was no subsisting 
ealo to be annulled 8 34 refers to cases brought 
under s 33, and the rule of limita'Ion laid down in 
a 34 (requiring the decree holder to apply tot 
execution within six months of tho decree) applies 
only to suits brought unler s 33 Balts ath 
Goevea v Baxtsatk SrvaH (1914) 

1 18 a W. N. 484 

— — S. 88 — Sail ago lint certified purchaser 

for tp'ci/ic performance of agreement to convey pur - 
chased prop-rig made before purchase— Maintain 
ability The plaintiff who unshed to purchase 
a mehal at s revenue sale requested the defendant 
to watch tha sale and to offer bids, and tho defend 
ant agreed to do «o and to convey the property 
to the plaintiff Defendant bid for the property 
in plaintiff’s absence, took one fourth of the pur 
ohaso money for deposit from the plaintiff and 


REVENUE SALE LAW ACT (XI OF 1859) 

— cortd 

I. 35— contd, 

deposited the same, but refused to accept the 
balance of the purchase money lrom the plaintiff, 
and having procured the same from other sources 
took out a certificate in his own name Held, 
that a suit by the plaintiff against the defendant 
for specific performance of the contract was 
maintainable, and s 36 of Act XI of 1859 was no 
liar to it IIo'.tiotha Nath Pal « Oiblsh 
C niVDHA Rat (1912) . 17 C. W. N. 75 

I. 37- 

Are a. 29 . . 17 C. W. N. 884 

See Homestead Laud. 

I. L. R. 42.Calc. 638 

See Occcpakot Hold iso 

L L. R. 42 Calc. 745 

See Revejtce Sa le . 

LLR.4S Calc. 730 

— . Public documents, thit- 

tas prepared for <f isfrt&vfiity public revenue on parti- 
tion 6f an estate if — Revenue Sale Law (Act XI 
of 1839), s 37 — Protected interest — Portion of talul 
existing at Permanent Settlement but transferred and 
h'ld under different names il protected When a 
portion of a taluk existing from before the time 
of the Permanent Settlement is transferred and 
the said portion is subsequently held at a propor- 
tionate junta under a name different from the 
original taluk but the aubsequent transfers and 
descent thereof can bo traced from the original 
taluk, the portion so transferred Is also protected 
under* 37of Act XI oflSJO Nobesdra Kisbob* 
Roy v Dcboa Ciiabab CnowDnuRT (1910) 

15 C. W. N- 615 

" Purchaser ” if means 

" certified purchaser , Person in adverse posses- 

sion for more than 12 years, if may be tftcled— 
That map, evidence of possession and so of title — 
Presumption bcclward when proper The word 
“ purchaser ” in s 37 of Act XI of 1859, docs not 
mean the “certified purchaser" only, and the 
“ certified purchaser ” is not the only person who 
can sue an moumbraoccr for ejectment under 
that section An adverse possessor 1* an incum- 
brancer within the meaning of that section The 
Thak map Is used primarily as evidence of pos 
session of the party who relies thereon, and aa 
soon as it is established from the Thak map 
that the claimant was in possession at that time 
sneh possession may legitimately be attributed to 
title Where the Thak map, however showed 
the lands as included in the plaintiff'* c*tate 
but to be in possession of the defendant thispnn 
cipledtd not applv Although it cannot be affirm- 
ed as a proposition of law that merely because 
certain specified lands were included in an estate 
at the time of tho Thak survey in 1859, t!«ey most 
have boon fneluded within that estate at the time 
of the Permanent Settlement, jet It fs op n to the 
Court to draw such fnfcreoce from all the surround 
ing circumstances- The land ia dispute fo this cage 
not being clue land and its history cot showing that 
jU area or situation had in any way been changed 
from the time of the Permanent Settlement t 1/etd 
that the Courts below were Justified in Inferring 
from all the circumstances of the caw that the land 
(shown in tho Thak map of 1859, as within a certain 
estate), wat Included within that estate at tha Ume 

S v 2 
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■ i. 37 — contd 


ol tie Fennaaent Settlement JnjcJindTti '• aUi 
Poy v The Secretary of Slate, 1 L R 30 Calo 201 
tc. 7 C IF N 193, distinguished. Houtosi 
Biswas » Iskai Cnurra* Das (1910) 

15 C. If. S 708 


I si—eonti 


Salt 


(Act XI of 1&59 ) * 5 — The question of notice 
if may le raised after confirmation of talc — L ache! 
if can arise totiovl knowledge — Mortgagee *« poises 
non, a trustee, default in payment of rtvenW and rub 
sequent purchase of mortgaged properly, mortgagee \f 
hound to account— Co tinrer, if may make default 
and pvrchaie at reixnus talc — Trustee for co-sharer, 
position of Although Iho question ss to proper 
service ot notice cannot bo rsi -cd alter eonflrmstron 
of a sale under Aot XI of 1839, that is only so far aa 
letting aside the tale on the ground of irregularity 
it concerned, but it docs not prevent the Court from 
ascertaining for othor purposes whether notice waa 
so served as to fix 00 the party served the knowledge 
of It Defendant was the mortgagee of a share be 
longing to some of the plaintiffs out of a revenue- 
paying estate Dofendant waa bound, under the 
mortgage-contra ot, to pay hla share of the land 
revenue for the portion of the estate held by him 
In one of these feists he made an over payment of 
Be 345 as whioh waa credited as an eaoesa in the 
ijmali account On a subsequent occasion the 
other oo-ehaiera took advantage of the ciccas stand 
Ing to the eredit of the estate and paid only the 
balance remaining due from them After this the 
defendant on one occasion paid Ra 3 leas than he 
was bound to pay without however asking to be 
oredited with the eicese paid by him prevlouaiy 
Some daye after thla abort payment the plaintiffs 
paid their share of tho revenue For the short 
payment thus made by tho defendant tbo estate 
was subsequently sold under XI of 1859 and pur 
chased by the defendant Reid, that, in the 
absence of evidence that they know of the default 
the plaintiffs could not be held guilty of lichee in 
not seeing whether there was a deficit, aa laches 

signify knoa ledge or at lesst such abstinence from 
legitimate enquiry aa to amount to conetnictivo 
notice That the defendant aa mortgagee could 
not take advantage ol his purchase ns against his 
mortgagors A mortgagee in possession fs for 
certain purposes a trustee for his mortgagors and 
cannot tale advantage of that position to tho 
detriment of his mortgagors Aauub Sidhet 
Sueur Ah Khan V Ogodhyara m 10 If DO. I A 
Std. referred to mere a eo-sharer who mikes 
default fn paying op hla share of tlia land revenue 
aubscqnently pore bases the property at a salo 
for arrears of revenue the purchase enures to the 
benefit of all raeaharenu Ijaltr. w firms, I Eq 
Co. At 7,Khadmr Sheomvng SDK 17 p 
1854-57, p. ISi (1853), referred to. A trustee 
for co-sharer cannot derive ary benefit for hims elf 
at tbo expense of the co-sharers of the cestui que 
fruaf by committing s breach of trust. Jaxki 
B tscn e DEBntAjrDasr Fbosab (1910) 

15 C. W. IT 776 


that the defendants held certain rent lice tenures 
within the estate and that these tenures cj sted 
from before tho Permanent Ecltlcmcnt Reid, 
that the onus was on the plaintiff to prove that 
the lands in amt were included within (be net 
lands ol the estate HauuiBab CbattOTamiv a 
v Rahemhia h. ana ur Bat Cboodiiry (1912) 

18 a W N. 980 

Purchaser's mil far 

reexaery of possession — Defendant I plea that land 
included in hernia lehieh is protected — Onus Where 
k »mi for recovery of possession of Hnd fcy » 
purchaser of an undivided share in an estate at a 
revenue sale was resisted by the defendants rn the 
rise that tho land in suit was Included Within their 
hernia which was a protected interest Reid, that 
the onus lay on the defendants to prove tbefr 
allege! on Rhsdoy tfnsta v K«bin Chunder, 12 C. 
L B 457, rajemln Kumar v llchim Chunder, 
3 C FI A 763 explained Shsodem Roy V 
Chatoorthuj Boy, 12 C I. J 376 approved 
P.undssmi Si* c Kali Kumar Bror*»nuSAK 
(1912) 18 C W. 17 803 

■ Taluk is existence before 

permanent reUtement— Portion thereof transferred and 
held under a neie name — Such portion if protected, 
vhen K eon he traced to original taluk When a 
portion of a taluk existing from before the perma 
cent settlement is transferred and tbat poiticn is 
aubaeqnootly held In proportionate jama tmder a 
name different from the original taluk, hut the 
subsequent transfer end descent thereof can he 
traced from the original taluk, the portico so 
transferred is also protected under a 37, Act 
XI of 1359 Doyamati* CHownnrnAKi t> 
Kaxexoka Kishoeb Bor (1913) 

19 C W. K 79 




i pulmdar pur 


chasing estate at menus sole, if may annW sub 
ouhwule tenures The plaintiff, who was tha 
owner ol a putm which waa apecially registered 
and ao protected at a sale for arrears of revenue 
purchased the parent estate at a ealo for arrears 
end Bought to annul the tenures subordinate to 


not entiled 

-_iol the tenure" subordinate to tho point 
Batcowju CuATTrslri v Fbitanath Bastr 
(1913) 18 C W N 872 

■ 37 (4 ) — purchaser at rennue sole if 

may eject takheeajdar from land tchiek has teen 

pi antcdeorbvll upon — Incumbrance hoto annulled 

8 37 Df the Revenue Sale law doe* not protect 
land held without payment of rent upon which 
dwelling houses, manufsetones or otter perma 
oent buJldingy have been erected or whereon 
gardens plantations, etc , have been made. The 
assignee or transferee of tbe auction purchaser at 
a Revenue sale fs entitled to excreise the rigbts 
of a purchaser It Is not essential on the part 
of the auction purchaser or hia assigned who 
seeks to sunul sn incumbrance to give a formal 
avoid le All that (a necessary 


_ . . . ‘ — Oms of proof— Lathi 

freest 'Jnrnmb 4 ’ IO , % i *°l t ,or lkat F°«8«aicn 

C wTtK ° ! .*?£* ca th * that 


80 0 Vf. H 1028 
22 C. W. K. 605 
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REVENUE SALE LAW [ACT (XI OF 1859}— 
8. 54— 

Ste s 13 19 C. W. N. 782 

See Sale Ton Arrears or Revenue 

I. L. R. 43 Calc. 48 


g 68— 

— — — . —Cdleclor’t peon etarUng 

the lidding according to custom by bidding one 
rupee— Subseguent lids falling short of arrears — 
Collector, if may legally Ivy property for the highest 
bid — Irregularity or illegality— Ss 6 and 7 — 
A olices signed by Sub Deputy Collector, if tthalti e 
sale Where a revenue paying estate In arrears 
Laving been pot up for sail', the peon, a Govern- 
ment, official, started tho bidding according to 
custom as ft matter of form by bidding Rc 1, and, 
thereafter, other people having bid for the property, 
the highest bid came up to Rs 58, which being 
less than the amount in arrears, the Collector 
purporting to act under s 68 of Act XI of 1859 
purchased the property for the highest amount 
bid Held (by the majority), that this was a 
different case from Itahmanneesa Chovdhuranx 
v The Secretary of State for India, I L II 31 Calc. 
1036, 8 C U A. 880, anil tho purchase by the 
Collector was not in contravention of the letter or 
the spirit of a 68 of the Revenue Sales Act The 
fact that the notices under ss 6 and 7 of the Act 
were signed not by the Collector or other officer 
authorised to hold sales but by a Bub Deputy 
Col'eetor on behalf of the Collector did not vitiate 
tho sale Ambits Lax. Roy e Secretary or 
State for Ivdja (1918) 22 C. W. N 769 

REVERSAL OF JUDGMENT. 

- , .. i - Effect of, on connected 

and dependent orders— Restitution of money taken 
■away by decree holder in execution of decree under 
erroneous decision on question of limitation — Restitu- 
tion, if must be with interest — Limitation Act (IX 
of ISOS), Art, 181 Tho decree holders made an 
application for execution of a decree by attach 
ment and sale of moveables, which was opposed 
by the judgment debtors on the ground of limita- 
tion The objection was treated aa a separate 
case While this application for execution was 
pending, tho decree-holders made a fresh applies 
tion for execution to attach funds in Court stand 
ing to the credit of two of the judgment debtors 
This application was treated as a separate proceed* 
mg The objection case was decided ago mat 
■the judgment debtors and tho Court thereupon 
made an order in the second execution case direct- 
ing the decree-holders to Me steps Then on the 
decree-holders’ application payment of the fund 
in deposit in Court was ordered. An appeal was 

{ referred to the High Court in the objection case 
ot none against the payment order This appeal 
was decreed and the High Court directed that any 
soma taken away by the decree-holders under the 
order of the Court below must he refunded st once. 
The judgment-debtors whose deposit had been 
taken away by the dooree holders then applied 
to the Court below for restitution! Held, that it 
Is a general rule that upon the reversal of a judg- 
ment, order or decree all connected or dependent 
judgments or orders fall with it, specially jadg 
nients subsequently entered and dependent thereon 
although this rule docs not operate by implication 
to set aside a distinct and independent judgment 


REVERSAL OF JUDGMENT— cos 
or proceeding though it forms a part of the same 
litigation. That tho payment order waa In essence 
ancillary to the decision in the objection case and 
the cancellation of the order in the objection case 
by the High Court in appeal involved by necessary 
Implication a cancellation of the consequential 
payment ordor Tho Judgment debtors were there- 
fore entitled to restitution even though they did not 
formally appeal against the payment order That 
the only Article of the Limitation Act which may 
possibly apply to an application by the judgment- 
debtors for restitution is Art 181 and the period 
of three years provided therein commences from 
the date when tho erroneous order Is set aside. 
That restitution must bo made of tho sum with- 
drawn together with interest thereon at 6 pee cent. 

E ’ annum Asctosh Goswami v Ueenduo 
osad MiTEA (1916) 21 c W. N. 564 

REVERSAL OF SALE. 

See Parties I. L. R, 39 Calc. 881 
REVERSIONARY HEIR. 

Ste Consent Decbee 

I. L. R. 38 Calc. 639 
Set Limitation Act (IX or 1908), Sch ], 
Aara 141, 144 

I. L. R. 42 Bom. 714 


REVERSIONARY INTEREST. 

Set Hindu Law— Partition 

1. L. R. 43 Calc 1118 

attachment of— 

See Hindu Law— Widow 

I. L R. 39 Mad. 565 

— transfer of — 

See TBAKsrER or Property Act (IV or 
1882), e 6 I. L. R. 41 AIL 611 

— Transferability of 

The interest ot a Hindu reversioner is an interest 
expectant on the death of a gratified owner. 
It is not a vested interest hut a epee evceresiome 
or mere chance of succession It cannot be sold, 
mortgaged, assigned or reiinquuhed and is not 
transferable under * 6 of tho Transfer of Property 
Act, 1882, but be may estop himself from claiming as 
Reversioner Annada Moran Roy v Coub 
Mohan Mallir 25 C. W. N. 496 


REVERSIONARY TRUST. 

See Wax. L. R. 45 I. A. 257 

REVERSIONER. 

See Cmr. Procedure Code (Act V Of 
1908), 0 XXffl. R. 1 (3) 

L L. R 39 Mad. 087 
See Declaratory Decree. 

L L. R. 45 Cala. 610 
See Declaratory Decree, butt tor. 

I. L. R. 43 Calc. 691 
See Traud L L. R. 38 Bom. 195 
See Hindu Law— Adoption 

L L. R. 40 Mat 815 
See Hindu Law — Alienation 

L L. B. 40 Calc. 721 
I. L. R. 41 Calc. 793 
L L. R. 45 Bom. 105 
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REVERSIONER-cosiA 

See Raw Law— .O ar 

I L.S IT Cilc, 1 
Set Raw Law — Tout Family 

I L. R. 42 Bom. 69 
See Hindu Law— P ivntsiONga 
See Hindu Law — Widow 

14 C W. N 228 
L L. XL 32 AIL 178 
UO W K 106 
I L. R 34 AIL 207 
L L. R 35 AIL 328 
I L. P. 47 Calc. 468 
I L. R 39 AIL 1, 820 
1 L. R 43 Bom. 249 
L L. R 43 AIL 835 
See Li KttATOX Act W08— 

Sen. I, Ast 91 

I L R 40 Rom. 51 
Sen 1. Awt 1*» 

LLS 41 M»1 659 
See fiftemn Ram Act (1 Or 1877) 
s. <2 I L. R 33 All 430 

See ScccxsiJOt Cxanmur* Act a 4 
15 C W. N 1018 
See TKASsrra or Pnormrr Act (IV ot 
1SS*), « 0. cu (a) 

I L. R 32 AIL 88 

- claim by— 


it ol— 


REVERSIONER — eoedl 

• contingent Interest o! reeersloner 

during widow * Ufellma — 

See UriDn Law I L. R. 45 Bom 1187 
- Gift by a Hindu widow — Reversion"!* 

aloua tan dispute validity ol— , 

See Raw law I L R 45 Bom. 105 
deed ot gilt by widow 'and next 


consent of— 

See IIetdu Law— Alienation 

I LB 42 Calc 878 
See Hat>v Widow 

1 L. R. 42 Bom. ?W 
- redemption by, after foreclosure 


See Mobtoao* ] LB 34 Mad. 428 

relinquishment of light of salt by — 

See Rigistbatiox Act (XVI or 1008) 
*17 L L R 40 AIL 384 


Set Appeal to Petvt Council. 

1 LB 33 Mad. 408 

right ot several. Independent — 

See Limitation Act (CC or 1008] «. 6, 
Sen 1, A*T [125 

L L. R. 38 Mat 570 

Sait by— 

See Abatement oi Suit 

L L R 73 Mad 436 
See Hindu Law 1 L R 33 Kad. 410 
See Limitation Act (XV o» 1877) Sen 
H. Mr 111 UL iR 33 AIL 312 
See LmtTAriox Act, 1008 

A* 1 1M 1 L. R. 41 Bom. 728 
Abts. 140 Ml L L E. 40 Bom. 239 
title of— 

Btt P*s Jdoioata LL.EU Calc. 69 


Sf Arp cal. I L. R. 43 Calc 178 

1IC V K 244 
See Appeal to paivr Council. 

I L.B.41 Calc. 731 
See Aebitbation I L B 43 Calc 290 
See Abbitbatiox *y Co cut 

LLR 38 Calc. 421 
See Civil rBOCEOtma Code, 1904— 
s 2 4 Pat L. J 57 

as. U 151 1 O M.WT * 1 

L L R t2 All 71 

« 114 
O XLUI 

O XL1JUI a. 1 L L. R 33 AlL 563 
O XLVHLa 9 L L. R. 38 AIL 280 
Bee Coux ssiostn, Fovrxii or 

I LR.40 Calc 652 
See Costs LLB 17 Calc 874 

Set Coustemut Cow 

LLR 41 Calc. 477 
See Criminal Case! 

LLR 48 Calc 60 
See Cbiminal Procedure Cod* a. 369 
LLB 33 AIL 131 
See Execution or Dicbze. 

3 Pat L J 571 

See Jurisdiction 

LLB.33 Bom. 418 
See LiMrCAtms Ace (IX or 1008) «. 

8. 14. U S.13 Bom. 285 

See Foss*s90bt Suit 

I L R 45 Calc 519 
See Practice. 1LB.1I Calc 28 
See Pbitt Council, Practice or 

I LB 38 Calc 528 
See P.mew or Judgment 
See Small Cause Couet Son 

LLB.44 Calc 850 
See ‘T*A'isr*a or Pbopeett (Yaudatoby! 
Act 1017, a. S L L. B. 42 AIL 430 


- application lor — 


See LcntATitK* 

High Courts power of— 

See Criminal Pboondusx Cod*. S. 369- 
L L. R, 33 AIL 134 
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Power ol the Small Cause Court to 

review its judgment — 

See PstsiDEtcr Shill Cause Cotots 
Act (XV or 1882}, Chap ITT, s 4S 

I LR 45 Bom 872 

sulteanent filing o! appeal — 

See CniL Pbocedub* Con* 1008, O 
XXTO, b. 1 I. L. R. 42 All 79 

1. Appeal against order granting 

review ol judgment — Cin7 Procedure Code (Act 
1 of 1909). O XUU, r I, d (v), and O XL11I, 
r 7 O um, r 1, cl (w) must be read with, 
and subject to, r 7,0 XIAIT An order granting 
application for review ol judgment can only be 
objected to on grounds specified in r 7 of O XLVII 
Ju'jema/i Perskad Stngk v Pam Autar Singh 
Mu A ho 311 of 19(l9 (unnp) Tnpvro Choran 
hoi v Soroeh i Eala, C P ho 123 cf 1 SI 3 (uarrp), 
Evrertdra hath T ahildar v AVo hath Da t Gupta, 
it>s A ho 18$ of 1912 (unrtp) referred to Haw 
Char at Saha u Babas Khav (1914) 

I L R 41 Calc 748 

2. Hew Evidence — Dismissal of 

application for admission of second appeal — Applied 
(ion for rent ic based on alleg'd discovery of ntiv and 
important evidence — Eigh Covet, Jvnidxchon of — 
Civil Procedure Cede { Act V cf 1909), O XU, 
r 11 and O XL\ II, r I The High Court baa no 
authority, merely on the ground ol alleged dis 
covery ol new and important evidence, to review 
an order dismissing an application for the admia 
aion of a second appeal under 0 XLI r 11 of the 
Code of Civil Procedure Ekr/rvb hath Toee v 
Sally' Chunder Chovdhry , 16 11 R 112 followed 
Uctra LaU Chose v Pam Tanch Dey 23 II A 323 
discussed. Aura Kvttx v Momad I L R 13 
Had 490, and In re hand Kuhort, 1 L R 32 
AO 71, referred to Rajati Rasta Das v Kali 
Fbasahha MrxatiuiB (10 14) 

LLR 41 Calc 809 

3. High Court judgment — Applied" 

(ion for f'ntw present'd to Court presid'd over by 
Chief Justice vnd'r special circumstances — Dejody 
Registrar certifying application not in order — 
Application if must be pruenhd uilhm seven days 
of return of application mth nth certificate The 
application for renew was properly presented 
to the Court presided over by the Chief Justice, as 
there was no tune after the application was put 
in Older to present it to the Bench which bad 
disposed ol the appeal in the first instance, one of 
them having retired Icom the Court some days 
before and the Other having gone away on furlough 
two days after that date R. 4 of Chap XI of 
the Appellate Side Rules was intended to apply 
to the case where the Deputy Registrar gives a 
certificate that the review application was in Older 
and not to caeca where the certificate is to the 
effect that the proceedings were not in order 
Gaeoadhab Kabuakab r Sbekiiab Basntr 
Dasta (1916) 20 C. W. R 867 

4. * Application lor review tubra- 

Buent lo filing ol eecond appeal — Ctrd Procedure 
Code (Act J' of 190 S), a 114, O XLY11 , r 1 
Where an application lor review of judgment 
is filed and later, during the pendency of the 
tame, an appeal fa preferred Held, that the 
Court has power and to fart 1* hcond to proceed 
with the application for renew of judgment 
notwithstanding the fact tlat an appeal has been 


REVIEW— conti. 

subsequently filed But the power exists so long 
as the appeal ia cot beaid Ehargt Chandra 
JJarvmJar v Pamgstnga Sen, ( 11C6 ) BL.fi 
(F B) 362, Chtnna Pedit r Pcddacla Reddi, I 
L. R 32 Mad 416, followed Thacoor Proead v 
Eolucl Ram, 12 C L It 64, Sarat Chandra Dial v 
Damodar Manna, 12 C W h 8S5, harayan 
Pumshottam Cargotc v Laxmibai I L R. 3S 
Bom 416, referred to On the other hand, if the 
application is sDcrrss/oJ the appeal raneot proceed 
Kanhaiya Lai v Baldeo Prasad, 1 L R 28 AH 
240, referred to Ptabi Jlonii Rtrvcm «j Rath 
Eh ab (1917) I L R 44 Calc 1011 

5 — — — Appeals under clause 15 ol 
the Letters Patent — 1 etitums for reiKie in, main- 
tainabJity of It is competent to the High Court 
to review judgments in appeal* preferred under 
clause 15 of the Letters Patent Vekkata 
suhbabayadu v Ski Rajah Krishna Yachei. 
DBCLC \ ABC BAHAPCB (1915) 

I. L. E 40 Mad. 651 

6 — — — — Discovery ol new and import- 
ant matter ot evidence— Procedure and Practice 
— Character of cadence — 2 ml of ttaic — Appeal 
against order granting retteu — Cm/ Procedure Code 
(Act 1 of 1908), O XLlU, r 1 (w), 0 XLVII, 
rr 1, 4, 7, 8 The plaintiff obtained # dcctee in a 
•uit matitoted against the defendant Suhee. 
quently the defendant applied for a review of the 
decree on the ground of the discovery of new and 
important mailer of evidence which nss net 
within bia knowledge and could not he produced 
by bun at the trial, and obtained a Pole calling 
upon the plamtifl to show cause why t ho said decree 
should not be reviewed and why this suit should 
not be set down on the peremptory list of suite for 
heanog Lpon the Rule coming on for hearing the 
Court directed an Issue to be tried aa to the new 
and important matter discovered after the judg 
ment in this case This issue having come on for 
tnal, the Court decided the issue in favour of the 
defendant and the Rule was mado absolute. 
Held, that this application for review waa not 
granted m contravention to r 4 of O XL VII of 
the Cml Procedure Code, and it was not possible 
lor the Court on this appeal to say (hat tholes rved 
Judge ought not to have made an order for review. 
Udd, also, that the additional evidence wes of such 
an unsatisfactory nature and it came into exis. 
tence in such an unaatufactoiy way and the 
learned Judge was apparently in such doubt as to 
whether it shonld be accepted, that it oogbt not 
to be taken as sufficient to overrule the distinct 
and clear opinion which he had formed Pet 
Sabbebsob, 6’ J It is moat important that there 
should bo some finality jn the tnal of eases, and 
the greatest care ooght to be exercised in granting 
a review, when that review ia asked for upon the 
a Ilega til® that fieah evidence baa teen discoveied 
Since the judgment was given In an ordinary 
case where the appeal is oa a question ol Itct, 
where the learned Judge of the Court of first 
instance has heard and seen the witnesses and has 
come to a conclusion upon the question of fact 
upon the evidence on the one aide end on the other, 
there ia a very great onus upon the shoulders of 
the appellant when he conus to this Court and 
aska it to ovtmdo the decision of the learned 
Judge upon the question offset Per Mookiejei, 

J. Lnder O XLI II, r 7, an order granting an 
application for review may te attacked by way of 
appeal on the ground that the application has teen 
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granted on the ground of discovery of new evidence 
without etnct proof of the applicant that ench new 
evidence was not within his knowledge or could cot 
te adduced by h im when the decree wan passed. 

Haxdalal Jlcixicn c Parchasak McxrBjsz 
(1917) I L R 43 Calc 60 

210 W K 1076 

7 Criminal cases — Order summarily 

rejecting on appeal— r Application for renew of the 
order— Criminal Procedure Code ( Ac t V of 1353), 
» 383 The High Court haa no power to review 
so order passed in ita Criminal Appellate junsdic 
tion rejecting an appeal summarily in the natter 
of GOibons, 1 L P 14 Cede 42, followed Where 
a case it disposed of merely for default of appeal 
ance, or an order u passed to the prejudice of the 
accused, and by mistake or inadvertence no oppor 
t unity was given him to to heard, the High Court 
may review the game Bibktih Mohan Roy r 
Daemon* Dae i, 7 C ft A ni n , Dibhult Vohan 
Roy v Dwimont Don, 10 C L J 30 and in the 
natter of an Attorney, I L.R 41 Calc 7 34, referred 
to. Rsjjab All V Euyssoft (Wlft) 

I. L R 48 Calc 60 


8 ' Power of Collector to review 

Ms own order — ' The Collector baa no power to 
review bla own order refining to Interfere with 
an order passed by Lis subordinate, confirming 
a sale lot arrears, oi land revenue Dstid 7>»r.in 
r Manana \acaaxa Dmiw C.kava Sawaasoa 
Faxrasa eairinm (1009) [I L R 33 Mad 65 

9 Application lor leave io ap- 

peal to Privy Council— Cfriier rtjetli ruj tuck apphea 
MU, tf subject of renew— lnlrrert subsejuent to 
decree, haw tar can be cCoirsd by the High Const 
to he edteviatei— Order rejecting apphcaJicn for 
renew by a Court other than High Court, if appeal 
aide —Civil Procedure. Code. (dc( F of IMS), * 114, 
OO XT.YII and XUU. r 1 (e) An order rejec- 
ting an application for leave to appeal to Hie 
Majestv in Council come* within the description 
of orders coatemplstcet la * 114 ol the Code of 
Civil Procedure, 1908, and is subject to review 
Lulf Ah Khan v Atgur Rezo I L R 11 Calc 
418, distinguished The High Court should not 
grant leave to appeal to His Jlajssty In Council In 
cases in which the specified amount of Its 10000 
c»n only be reached V>y the addition ol interest 
subsequent to the decree Gocroopersad Khcond v. 
Jvggutckunder, $ Moo / A 165 followed Naim 
Rcraonx Sisgk v Ran Gcian 8 sire (1912) 

I I» R 39 Calc. 1037 
1 4>cree 


— Renew of judgment — Effect of order 

The efiocl of the granting of an application for re- 
new is to supersede tbo decree which is the sub- 
ject ot such application. No appeal can. there, 
fore, be maintained against the decree aotenor 
to the review, but only against tho subsequent 
decree. Kuar Sen T Gawyi Earn AS Weekly 
Rctee 11390) Hi and AoitAoiya led v Saldeo 
Pneai, 1 L R 23 All 210, followed. Vma 
K unwan r Jarbaedhatt, l t R 30 All 419 
distinguished Bbubasi Lai. r Satoi Raw (191?) 

L L. R. 34 AIL 2S2 

— • ■ ■■ A pnlKO.’ioa/otvs 

— yet Judicata— Compromise deerte An 
application for renew is set, soft within the 
Owning of .1} Ol the Code ol Civil Procedure, 
isvr, and a dec! den of a question arising In an 
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application for review cannot operate as construc- 
tive rra judicata Guldb Koer V Badehah Bahadur, 
10 C L.J 420, referred to. Ram Gopal Majvmdar 
r Fmsanna Kumar Bo mad, 2 C L J COS, distin- 
guished Bursn CnasDBa Pal Chowobbt o 
T piatnra PaasaD Pal Cnowpaav (1913) 

I L. R 40 Calc. 541 

12 Vendor and purchaser — Con. 

iihant of wife, effect of— Title — Commissioner of 
Partition eaU ty< not tale by Court — Rules and 
Orders of the Hi gh Court, r 420, scope of Under 
an order of Conrt that be * be at liberty to sell’* 
a Commissioner of Partition Sold certain property 
by public auction. T! e conditions of sale, icier 
alia, stipulated that “ there were no documents 
of title, ercept those mentioned in the obstruct 
o! title, that the purchaser should not be entitled 
to call for any other document or to object to tho 
titlo on the ground of tho non production thereof 
and that no objoction to the title should bo 
aliowc l” Tbo purchasers at the auction sub. 
sequently obtained an order of Court directing tho 
Repairer to enquire ar.d report, under r 428 si 
to the vendor's title On an application for review 
of judgment Held, that tho re view J must bo 

granted on tbs ground Chat, tha ssl* mu wot a 
male by the Court. Gelam Hoseein Casein Anff 
v Foil no Begun r 10 C IF A 301, and Chandra- 
noth Bin ron t Rmoanath Buncos, 0 B L P 49S2 
n, followed The conditions of sale did not pre- 
clude the purchasers from raising the question of 
tho vrndor’e title where it appeared (i) that the 
abstract of titlo commenced with a bond of in 
demnity wMeb was In no senso a root of title and 
(if) that the abstract did not expressly disclose 
the nature ol the title, or indicate that t> e property 
was subject to a permanent leaso at a small rent 
JootxiTA Da»e* v Akhot Coomax Das (1912) 

I. L. B, 40 Calc 110 

13 . Criminal carer — Power of a 

Division Bench of the High Court to mine its 
judgment discharging a Rule before signature — 
Discharge of the accused »n a part heard ease for 
absence of remaining witnesses without consideration 
of the evidence already on lbs record — Criminal 
Procedure Code {Act V ct 1S93 ) as 251, 369— 
Practice It is competent to a Dins on Bench 
ot Vive High Court, which haa erroneously dis- 
-harged a rule on a point of law and a mlsappre 
hension of the facts in connection therewith to 
renew its lodgment before it haa beon signed. 
In the matter at tht petition of Gibbons, 1 L. R H 
Cate 42, Queen Empress r Laid Tuoan, I L. It 
21 All 117, referred to Queen Empress v fox, 

1 L. R 10 Bom. 116, dissented from. Where a 
Mae slrate after some of the prosecntion witnesses 
had boon heard by another Bench of Mag straics, 
discharged the accused because the other witnesses 
were not present, the High Court set aside the 
order of discharge and directed blni to dispose of 
the case alter argument with refovenoo to the 
evidence already on the reoord. Amodixi Dabs* 
v Dabsaw Ghosx (1911) I L. R. 38 Calc. 828 
24. — Point of law not taken during 

trial— IFArfflrr affords ground for renew— Code of 
C iml Procedure ( Act V of 190S), O XLV1I, r l— 
’other ruffcieul reasons — oesupancy hold ug— 
mortgage to proprietors — sale to co proprietor to 
satnjy mortgage whether valid Tho mere fact 
that a point ol taw which might have been raised 

was not raised donog the tr al is not necesesnly 
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in Itself sufficient to support an application for 
review Query — Whether an omission to raise 
a point of law which, had it been raised, might 
and probably would have brought about a different 
result, is necessarily a mistake or error apparent 
on the face of the record for which a review can be 
claimed. Query — Whether, in the case of a mort- 
gage to the landlords of a raiyai* holding, where the 
holding is not transferable without the landlords' 
consent, they are bound to permit the mortgagor 
to transfer the holding to anybody whom he may 
chose (in this case a co proprietor) in order to put 
himself m fund3 to pay off the mortgage Hauls 
Pbasad Chowbhey v Ktrstj Behabi Masdeb 

5 Pat. L. J. 341 

15. ■ Appeal— Revision — Reunion o/ 

on order rejecting an application for ret me not 
mnintainahu t chin the original decree Aoj hen the 
subject of appeal A Munsif decided a suit m 
favour of the plaintiff One of the defendants 
filed an application for review of judgment, whilst 
another of them filed an appeal in the court of the 
District Judge. The application for review was 
rejected, and the applicant then applied m revision 
to the High Court against the order of rejection. 
Before, however, this application came on for 
hearing, the appeal before the District Judge 
had been disposed of Held that, although the 
Jlunsif might have been wrong in rejecting the 
application for review, tfceMumsfa decree no longer 
subsisted and the application for revision coold not 
bo heard Ram Pbasau Upadbya r Naoeshab 
Paxde . . . I. L. R. 42IA1L 317 

16 Discovery o! new matter or 

evidence — ipj-eal — Strict proof,'' meaning of— 
Cull Procedure Code (Act A/1 of 18S2), „ C2t el 
(b), 623 CmJ Procedure Code ( Act V of 1908), 
■O XLVH TT 4 (2) (&). 7 (/) (6). In a. 628 of the 
Codo of 1882 ' strict proof 1 does not mean proof 
that convmeea the Appellate Court but that there 
Must be legal proof adduced before the Court that 
has to deal originally -with the question of granting 
a review The whole sebcoie of the Act recognises 
that with proper aafeguards the Cqurt of first 
instance Is the proper Court to determine whether 
or not there should be a review, but that before 
a review is granted those safeguards must be 
observed Per Jexkivs, C J “ Proof '' ordinarily 
haa one of two meaninga , either the conviction 
of the judicial mind on a certain laet or the means 
which may help toward* arriving at that eonvle 
•tion the ow of the word “ strict " points to the 
second of these two meanings , and' at rict proof” 
mean* anvthing which may terre directly or In 
d rectlv to convince a Court and has been brought 
before the Court in legal form and In compliance 
with lbs requirements of the law ol evidence. It la 
formality that is prescribed and not the result that 
n described Per Wooobovte, J Cl (J) of sub a. 
(1) of r 7 of O XL\II of the new Codo doea not 
refer to the weight or sufficiency of the evidence 
If the legal formalities are observed it Is no objec- 
tion that the probative force of evidence legally 
taken appears to bo different to the Appellate 
Court from what it appeared to the Court granting 
review “ Strict proof* mean* proof according 
to the formalities of law It doe* net refer to 
suffirlency of proof fn securing a parties!** con- 
viction. Whether t he proof u aeeivding to law cr 
not I* within the jurisdiction id th* Appellate 
Court to determine j the question of sufficiency 
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of evidence is for the Court admitting the review 
Cyantind Atrom v Bepm JUchvn Sen, 1 L P 
22 Calc 734, Dhyrvb Chvnder Svrotah Chowdhvri 
r I ladhvl Chunder Strptah, 12 B L It (F B) 
423 i 20 TP It 34, Chvnder Chon Avggrcdany 
r Loodunram Deb, 25 IT if 324, KoUemocddecn 
Jlondul v Ilcerun Jf undid, pi IT if ISS referred 
to Amid Khovlear v SJauehdba Lai Db 
( 1915) . I. L. B. 42 Calc 830 

17. Appeal agates! order granting 

review — New and important evidence— Civil Pro 
ctdure Cole {Act 1 of 130S), 0 XlYU, rr 1. 4 
and 7 An application for review was made 
bv a defendant on the ground that the evidence 
of S, who could not bo got at the time the decree 
was made, was very relevant and material and if 
that could be given at tho time of hearing might 
possibly have altered the judgment. Tho applicant 
obtained a rule and that was made absolute, 
without itnet proof as to the Important nature 
of the eridence. Its d/icorery after {he decree or 
the applicant’i inability to prodneo it at the time 
the decree was made — Held, that tho order for 
review was made m contravention of O XLYII, 
r 4, of the Civil Procedure Codo , consequently 
there was a right of appeal. 1 tr Mookebjeb, J 
It is fhe duty of the Court to come to the concju 
aion, before it grants an application for review, 
that the evidence in question la new and important 
and that it waa not within tho knowledge of tho 
applicant or could not be produced by him at 
the time when the decrco was passed or order 
was made Ahtd Kbandalar v Afahendra Lot 
De, I L It 42 Calc S30 Fonda Lai Afvttich v 
Punetnnan Mulerjee, 1 1, R 45 Cak CO, Yount 
v Ktrehaw , 81 L T 631 16 T L R 52 and 

Drown v Dean, [ 1310 ] A C 3’3 referred to 
Cutbaxjilal Raailai. r Tclsibam Jasmins* 
0919) . I L. R. 47 Calc. CCS 


REVISION. 

Set Aeqcimi- I. L, R 42 Calc. 612 


See AnwrtivrtUTioa Bovn 

L L. B. 29 Calc. 663 


Set Aos* Tevavcy Act (II or 1901), 
si 68, 167 I. U E. 41 AIL 23 
*9 107, 199 L L. R. 41 AIL 228 
■5cr ArrceL. J. L. R 38 Cole 717 
1 LB.U Cate. 323 
Set Akbitbatiov 4 Pat. L. J 264 
I. L. R. 38 AIL 854 
Fee Civil Fbociocbe Code ItCS — 
is IOsvd )1J ILaf 2 AH 409 
•a lOfTsso 115. L U R. 43 AIL 305 


O XXI kb. 29 aid 115 

4 PaL L, 3. 840 
O XXI z. 05. L L. R. 40 AIL 218 


O XXI. an- 97, 103. 


4- Pal. L. 7. 93 


O. XXXIV. a 8. . S Pal. U 3. 342 
0 XU,*. 10. L I. B. 42 AIL 626 
0.3UV. el I. t. B. 40 AIL 281 
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Sea. II, mb«s IS A'tn 16 

L L. H. 34 AIL 4S9 
See Courosmov or OMTwab 

1, L, B. 43 CsJo. lltt 
See Canir val Pbocedube Code — 
ss 107. 125.438 L In R. 40 AH. 1*3 

s 125 I. Zb R. 39 AIL 468 

I. L. a. «. ML fc51 
a 113 I L. R. 33 AH. 812 

L L. R. 40 AIL 364 
a« 145, 435 I L. R. S3 AIL 233 
ss 145. 433 A-en 439 

I. L. R. 42 AH 214 
L lb R- 41 AIL 302 
as. 143, 439 L lb B. 32 AIL 132 
8 195 Z. L R. 35 AIL 90 

M. 193, 439 L Zb R. 38 AIL 493 

8 345 L L. R. 37 AIL 127 

89 315,433, 439 L L. R- 42 AIL 474 

89 345 (2) axd 439 

t L. B. 32 AH 153 
89 403, 423. 439 I. L. R. 36 AU. 4 
s 435 1. Jb R. 43 Bom. 864 

ai 433, 439 I. I,. R. 43 Bom. 607 

L Zb R 43 AIL 497 
*3. 435 439. 133 

I, U R 39 Mad- 837 

9 438 L I» R. 38 Mad. 1023 

8 439 

9 476 L Zb R 34 AIL 287. 393 

L L. R. 33 AIL 695 
Z. Zb R- 39 AIL 81. 367 
s 477 1. Zb R. 41 AIL 197 

v 531 VL R. 67 ASL U« 

Set Dekxha.n AoEiCVLTuBisra’ P.suir 
Act 1X3 II or 1879). »* 3 («”) 10 
and 53 l Zb R. 39 Bom. 185 
Sec Dismissal fob defaM-t 

4 Pit. L. I. 277 
Bee Hioh Conn J, L. R. 41 AIL 587 
See IiaotvEicr 14 C. W. N. 143 
See Juxisdictiom of Civil Cor*T 

1. lb R. 34 Bom. 287 

See JoBiSDicnof a * Criminal Courtt. 

J. L. B. 34 AIL 118 
Sea Jurisdiction O* Hion Cocbt 

I. lb R. 38 Calc. 832 
See Laud AcQuiamOY Acr 1894. 8 49 
2 Pat. I. 1. 204 
See Legal PfiACTrf'o'ens Act IXVIII 
of 1879}, 8 36 f. L. R. 40 AIL 153 
See Twit atj os Z. Zb R. 45 Calc. 94 

See SUscLATDAfis’ C°'7*T8 Act (Bom II 
or 1906), as. 19 23. 

L lb R- 35 Bom. 487 
See Bubal Code, b. 280 

15 C. W. R. 835 

See Practice. 

I, lb R. 43 Cate. 534 


REVISION — could 

Ste Pbovtxcial IitsoLVEXcr Act (iff 
or 1907}— 

83 15 to 22. 46, 62 

Z. Il R. 38 Mai 1& 
M 21, 20 I. I. R, 34 AIL 442 
See Pbovtxcial Small Cause Count* 
Act (IV or 1887}— 

* 23 

Sen n. Art 31 t L. R. 40 AIL 688 
See p.tuoious EnpOVFilEST Act. I863« 
s6 Z. Ib R. 43 AIL 50 

See Review or Jodomeyt 

I Zb R 42 AIL 317 
See Kevisioval Jceisdictios 
S ee Ptvisiov bt Sisole Judo e. 

See Sivmov job Pnosicmox 

I. L. R. 37 Calc. 13 
Z. L. R. 40 Calc. 239 
See Sr eci tic Belief Act (1 or 1877), s. B 
I. Zb R, 33 AIL 847 
See Withdrawal or Prosecution 

Z. L. E. 48 Calc. 1105 

by High Court- 

See Teiitobibt Ivrtrvcno'V. 

Z. L. R. 41 Calc. 438 


by a Ingle Judge— 

See Sanction tob PEOseccrio’*. 

1 Zb R. 44 CalC. 818 

converted Into an appeal on fleporR 

ol Court-tee— 

* See Secosd ArrEAL I Z. R. 2 Lai. 1 

execution order ol District Judge— 

See Ceimival Procedure Code, 190i7f 
.197 . I lb R. 8 Lab. 305 

- ■ — gronndj lor — 

See Criminal Jurisdiction 

Z. Zb R. 38 Calc, 933 

In petition by private parties — J 

See Criminal Procedure Code (Act 
or 1893), si 479, 422. 427 

I. L. R. 39 Mad. 605- 


power of tbe High Coart to Interfere 

in — 

Ste Civil Procedure Con* (Act V o* 
1903), B 115 L Zb R. 39 Mad 196 
See Provincial Small Cause Court* 
Act (IX of V8S7), a. 25 

L L. R. 45 Bom. 298 

Want ot sanction to prosecute— 

whether a ground lor revision — 

See Criminal Procedure Cope, a 236 
I. L. R. 45 Born. 835 
— — — - application to eet aside order c* 
acquittal— . 

See Criminal Procedure Cod* 1896. 

8 247 1 Pat. Ib J. 284 
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— - — 1 Board ©1 Revenues, powere regard- 

ing— 

See Estates Partitiow Act, 1807. s II* 
1 Pat. L. J. 491 

tot Irregularity ol snbordiaafe 

eocrt— 

Stt Receiver . 4 Pat. L. J. 20 

Interlocutory order— High Court t 

power to call lor record— 

Stt Crrn. Procedure Code (Act I 6» 
IMS). s 115 I. L. R. 44 Bom 019 

— Periury— Contradictory statement* 

mada before different Courts— 

See CnmixAt. Procedure Code (Act V 
or lR'JS), 83 . 230 191 . 437 {&), 104 

I. U R. 45 Bom 835 
" under Criminal Procedure Code — 
See Practice 1. L. R. 43 Calc. 534 

whether application should be made 

to Sessions Judge or diitnct Magistrate — 
Set Cbimivai Procedure Code as 
433 and 439 M. R 43 AU. 497 

■ — ■ ■■ Extradition warrant 

issued by Resident «n A epal — Proeeedinys thereon 
by District Magistrate in British India, and order 
of surrender ol fugitive— Pouer of High Court to 
interfere in revision, trtlh such or let — Nepal, whether 
a “ Foreign Slate ” — Criminal Procedure Code 
(Art 1 of 1S3S), ss 435, 430. 401— Extradition Jel 
(XV of 1903), ss 7,15 Nepal is not a 'Foreign 
Slate ” within tbo wearing ol the Indian Fxtrsai 
tion Act (XV of 1903) 1\ hero a warrant has been 

Is3oed by tho Political Agent, under s 7 of the Act, 
its execution by the Diitnct Magistrate in British 
India, in accordance with the Act, is en executive 
act and the High Court cannot interfere in revision 
with the proceeding* of the Magistrate and the 
order to surrender the fugitive criminal, but II the 
Utter considers himself aggrieved thereby, be can 
Invoke the action of the Government under a 15. 
The power of the High Court however, to interfere 
under 8 491 of the Criminal Procedure Code, which 
applies whatever be the occasion of the depriva 
tion of the liberty of the subject, remains untou 
ehed by the Extradition Act Gum Sabu e 
Emperor (1914) L L. B. 42 Calc. 793 

Civil Procedure Code 

(Act V of 1903), • JI5 — Government of India Act of 
1915, s 107 — Difference of opinion in a Divisional 
Bench in disposing of a Rule — Appeal under s 15, 
Letters Patent, if lies Judgment debtor whose 
two thirds share of a puts i was sold in execution 
of his landlord’s decree torrent ami purchased by 
the owner of the remaining one third of the putn i 
applied to have the sale set aside under 0 XXI, 
r 90, alleging infer aha that the value of the 
property sold was deliberately underestimated 
and the property Bold at an inadequate value 
The Mnnsif npbeld both objections to the ts Jo 
and set it aside, but the District Judge on appeal 
restored it holding that the value fetched was 
not seriously inadequate To this conclusion the 
District Judge was fed by assuming thst what 
was sold was only one third and not two-thirijs of 
the pulm and that the purchsser was a afianger 
On on application for revision, thr Judges of the 
Division Bench (N R Chattebjea and Huuxcx, 
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J1 ) differing in opinion, the order of the senior 
Judge setting aside the order of the District Judge 
and remanding the ease prevailed Held, per 
Curiam, that a further appeal lay under a 15 ot 
tbo Letters Patent Iltld (by tho majority 
Teuvon, J , contra) (affirming Jfcixicx, J ), that 
this was not a caso for interference in revision, for, 
although tho District Judge made a grave mistake 
ot fact, tbo failure of justice was not due to a fau't 
of procedure auch as is contemplated by a 115, 
cl (c), of the Civil Procedure Code, nor was it a 
caso for mterferenco undor * 107 of the Covero 
ment of India Act, as this mistake could have been 
corrected by an application for review Per 
Teunon, J (agreeing with N P. Chattebjea, J ), 
— Tho District Judge having in this cose set himself 
to vsluo not tho property sold but an entirely 
different property the error was not one of fact 
only, ana the High Court should interfere 
Chakdka Kisbobe Rot Ckoudhuby v Basarat 
Ali Choudburt (1917) 22 C. W. N 627 

Delay in applying to 

High Court The Revi9ional jurisdiction of tl o 
High Court i* discretionary and the Court will not 
interfere m revision at the instance ol applicants 
who do not shew reasonable diligence in prosecuting 
their cases Atodh Behan iltera « Dicarla 
Bratad Smgh . . . 1 PaL L. J. 165 

— — — — - ■ — — Proeading under s 145, 

Criminal Priced vrt Code — Difference of opinion 
—Jurisdiction of High Court — Grounds for exercise 
of Us ivnedictton-— emission to add a party — 
Material prejudice — Crinurol Procedure Cede, ts 
145, 435, 439— Government of 2nd, a Jet (5 A 6 
Geo V, t Cl) s 107— Letters Potent, el 36 S 
439 of the Criminal Procedure Code does not 
apply to a proceeding under a 14o Which ia outside 
s 433 On a difference of opinion, on revision of 
auch a proceeding, the opinion of the senior 
Judge preTsila under cl S6 ol tte Letters 
Patent Loldhart Smgh v Svhleo Sarnia Smgh, 

I L R Z7 Calc SOS, and Shaikh Svjaddi 
ifondnl v Cork, S3 C IP A 499, commented 
on Emperor v Bar Prasad Das, I L R 10 Cole 
477, relied on Mathura Sahu v Damn Ram, 15 
C. L J 337, and Bapu v Papv, 1 L R 39 
Mad 750, approved Queen Empress v Dada 
Ann, 1 L. JS IS Ben 452, dissented from St mile 

II it be held tbat cl 36 applies only to original 
or appellate jurisdiction, the Court should act, in 
the absence of any provision to the contrary upon 
the principle underlying the clause The power of 
the High Court to interfere under s 107 of the 
Government of India Act, in cases onder a 143 of 
the Criminal Procedure Code is not confined to 
questions of jurisdiction alone Tt may also 
interfere when the Magistrate has acted with 
illegality or material Irregularity, snd a party 
haa been prejudiced thereby Sukh tot Ginlh v. 
Taro Chand To, I L. R 33 Cak 63, followed 
Per L ew-bobed, J The omission to add a rarty 
in a proceeding under a 145 of the Cede is not an 
error of jurisdiction. Amina Aomtnt v Abdul 
Jabber, I l R 30 Calc 155, followed There 
was no irregularity in the present case resulting in 
such material prejudice as would justify the Court’s 
interference Per Sstua-vt Bcda J Where the 
refoaal of the Magistrate to add a party on hia 
application, to the proceedings has resulted in a 
tenons failure of justice, the Ccurt will set aside 
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REVIVAL— rowfc! 

this attachment, but the High Court relosed his 
application as barred On appeal to the High 
Court m its Appellate Jurisdiction reference was 
made by this Court to a Full Eench Held that 
the application of tho 1st June 1®CS and the 
order of the 30th June 1S08 did not constitute a 
revivor within Art 183 of the 1st Schedule of the 
Limitation Act 1003 Per 8asuebsoj. C J 
The substance and not the form of the matter 
must bo looked at and considered from that 
point of view the application was for the trensmis 
si an of a certified copy of a decree together with a 
certificate of non tatufacUcn and no more, and the 
cider made in substance was that tl o appl cation 
ehould bo granted. The notice wh ch was issued 
tinder s 018 waa inapplicable to the proceedings m 
question The question whether a decree waa 
ca^iahle of execution would bare to he deter 
mined by the Court itself under a 243 of the Civil 
Procedure Code The Registrar waa not clothed 
with authority to decide such a question as arises 
in this case ru , whether the decree was barred 
by the Statute of Limitation P 3"0 id Bel 
chambers’ Rules and Orders was not cons stent 
with the scheme of the Code of 188® These 
rules must be read as modified by the Civil Pro 
codure Code 1882 under which the application 
In this care was made and the notice issued and 
the order made did not operate as a revivor within 
the meaning of Article 183 of the limits! on Act 
Schedulo I The fact that the word “revivor 
ia used in Art 183 Instead of the different matter* 
specified in Art 182 being set out again or re 
ferred to in Art 183 as might have been done 
•how* that something different to auch matter* 
waa intended. Further, the conditions dealt with 
by the two clauses are essentially different and 
the period* of limitation vary materially Per 
V ooiiBOrri J An order for tranamUaion as 
auch is not an order on an application for execu 
tton, though It ia an order on an appl catkin in 
execution. It It « proceeding taken with a view 
to (ortler action by way of execution elsewhere 
OH which action unless previously determined 
the question of the right to execute the decreo 
la dec Jed If the Registrar tad power to (rm« 
aa a « guest Judi l»l Act notice under ■ ;<9 
he had no power to determine Judicially that the 
decree waa alive had the debtor contested the 
point The Jud K e must have done (tat and the 
tart that the debtor did not appear on the notice, 
cannot give the order pass*] that Judicial character 
which ia neeessary for an order operating aa rv 
vlvor The Uat (wo worde of the Order (" let 
execution tins at preyed") make the order 
operative aa one for transmiaslon of the deeree i 
for this wae what was asked. fir Vooxttur* 
J B. 130 make* it plain that the application 
for execution must be pieeenled to the Court 
to which the decree has been transmit led for 
extent it®, while the explgnaiicn to » 248 show* 
that thn notice required by that aretlon reuat 
Where the dwr» ha* ten Inumtlloi, l« Hatred 
by the Court to which the decree hat been »»nt 
lilt execution, Gmeeq-enilr lie )» tee of the 
tootle* in It!* «»*» wader ■ “i \ on the baala of 
the application for Irene® Ha loo ef the decree 
waa no* In erert rally with the Code of J8S2 
which w»e ia force al It* time. Ppr* the eppJl 
cation for ttsMm!«»k« el »b* dwtr* under a. 212, 
a noth® tader » JtS mU not property l* la<atd t 
inch net ice Humph tuned dU net by Itself pjreaie 


REVIVAL- tcttU 

aa tevivor of tie decree and there was not in act 
and could cot m law tc such a determine ticn 
by the Master under * 249 as weuld operate to 
revive the decree Cbcttkbmjt fitscu r Sait 
Svhajii Men. (1916) LLE (3 Calc 80S 

REVOCATION 

See llntDc — Law — IVrtL. 

I L. R. S9 Mai 107 
See Litters or AcntstsraiTioK 

1 L. R 40 Calc 5 
See Feobate. I L. R 37 Calc 3S7 
L L. R. 42 Calc. 480 
Set Sasctiov roK PsoaEcmov 

I. L. K 40 Calc. 423 
■ — — — o! authority — 

See GrARDiAjr I L R 33 Mad. 807 

01 gilt— 

See Mchammada* Law — Cut 

I L. R. 30 AIL 233 
See Covraic-r Act, a 19 

I L It 38 Bom. 37 

power of — 

See Girr L L. R. 30 Calc 833 

prrtumptton of- 
fice Wm- I L. R 45 Bom 800 

REVOLUTIONARY ACTIVITY 

See firensmr roe Coop ZJrrrArracB 

LU W Calc £15 

RIIANDEHIAS 

See ilAcouiDArr Law— E*cowm»t 

L L. IL 43 Calc 1085 

BICE MERCHANTS ASSOCIATION RULES 
Set JoBtsuroTion or Cmr. CoOats 
L U R. 34 Bom 13 

RIGHT OF APPEAL 

See Arran to Peitt Cocvcri. 

I L. R 40 C&Ie Si 

RIGHT OF ABDIEhCE 
See JtxnotcTiox 

I L. R. 43 Calc. 799 
RIGHT OF CROSS* EXAMINATION 
. ■ ■ rcnfianaac* of— 

St* Cno*a-**i»n*Anov 

I. L. R. 37 Calc. W4 

aianr of occupancy 

See Iavciciuj avd T|**vr 

UR.1’ Calc 4« 

Set Occrravcr Ifcurrvo 
St* Cwmwt Trrirr 

Acquisition ef— 

five La vs to * d *3 j Tran 

LIE 13 die. 432 
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EIGHT OF PRIVATE DEFENCE 

Set AjSESSOSS, KAMlSATfO’t OF 

I 1 R 40 Ca!c 183 

See Pf*«t Code, sa. 08 to 108 
Set Pro an Defence, 

AwRiorwo ILK 33 Calc SOS 
I t-R 41 Calc 43 
Fee S*i« a without \\ askant 

I U R 38 Cate. 304 


EIGHT OF RE-ENTRY 

St* Bousat Rent (Was ResTrictioxs 
A« U oi 1918) as 3, 9 asd 12 

L L. R 45 Bom 635 


l L. ft 38 Calc SQ7 
— Bight of reply — Duty of 


Appellate Court M - . - 

Ewdtnei— Criminal Procedure Code (4ft V of 
U9S), t 421— Practice ITe ap/ieljant he* a 
Tight of reply to the Crown on the hearing of »n 
Appeal Fromodn Lhutan Hoy t Emperor, 11 C 
IT V (rf», followed The AppelUta Court is 
bound to Bnd epeelboally whether witnesses 
said to b® accomplices are to or not, and to weigh 
their evidence accordingly AaMtt Sasdar v 
NaCEVO** Biswas (1810) 

ll. L. R 38 Calc 307 

documents 

not part of (Kc record, on bthnlj c J tbs named during 
the cross-examination of the prosecution vie testes— 
Doctrine of surprise— Criminal Procedure Code 
(Act V of W3) si 2S3 and 292 6 292 of the 

Criminal Procedure Code is not to be read in 
dependency but in connection with « 239, and 
gives » right of reply only when the accused, or 
»nv of them, adduces evidence after the case for 
the prosecution has concluded. The prosecution 
has no right of reply when the counsel ior the 
jicouaed has, during the cross oaamlaalion of a 
prosocutlon witness and betore tha close ol the 
case for the Crown put certain letter* which do 
not form part of the record to such witness, and 
then, tendered and had them admitted in evid 
ence The question abet her the prose-ut on has 
been taken by surprise is not the correct test 
under a 292 ol the Code EarEBOa e gaitvATH 
Mauatatra (1018) 1 LR.U Cate 488 


RIGHT OP SUIT 

See Alien E.vesit 

L L. R 48 Calc. 628 
See Civn. PsooEdoss Cons (Aor V or 
1903) ss 47, 73 104 

1 L. R. 39 Mai. 570 

See Contract 

I L R 33 Usd 783 
Sea EiseimOs Sale 

I U R. 39 Mai 803 
Fee Lessor asp Lessee 

LL B 39 Mai 1042 
See Pasties I L. R, 45 Calc 882 
Set Rioht TO sea. 


* • " — destruction ol — 

See Deed L L. B, 88 Mad 748 
See Flout to sue. 


Fraud— Ciml Procedure Code (Act XIV of ISS2), • 
10 8 — Et parte decree A fresh suit would not lie 
to act aside a decree on the mere ground of non 
service of summons, though it would bo main 
tstnablo on the ground of fraud. Itadha Daman 
Shaha v Pnn \ alh Boy, 1 l~ B 2S Cole 475, and 
Fhopeadra N'nlJi JIahata t Pros A elh Roy, 1 Ll 
29 Calc. 395, referred to Purus (Hand r Seodat 
Bat. 1 L It 29 AO 212, followed NassetoH 
Das r Raekak (1903) LLP, 37 Cain. 197 


2. Snit by p»soa not party to aa 

instrument — sustainable when charge created is suck 
person * favour— Decrees for relief vat specifically 
ailed for ichtn aHotmlle A plaintiff asking lor 
certain specific reliefs and for such other relief as 
the Court should deem fit, should on being found 
disenti led to the specific reliefs asked for, bo given 
such relief aa the circumstances justify A person 
who ■* no patty to a document but in whose favour 
a charge is Created by inch document is entitled to 
maintain a suit to mloroe Its term ’ either u the 
actual beneficiary of aa the charge holder SnTJTra 
AWWAJ. t> SCBRAMlTIYAN (1903) 

t L. R. 33 Mai 238 


3. Election »ult— Madras District 

Municipalities Att (IV of 1331)—. Election os 
Municipal Councillor — Declaration of its invalidity 
by Ci sector under r 36 of Election Buies — Cirri 
Courts, no jurisdiction to question t n — Appointed 
by election is s 10— Meaning of '• election ' An 
order of a Collector declaring the invalid ty of aa 
election of a candidate to a seat In a Municipal 
Council, passed under r 30 of the Election Rides 
alter Enquiry and based on proper grounds (t,e , 
those ret forth in r 35) and otherwise complying 
with the reqjirements of the roles framed tinder ■ 
250 of Madras Act IV of 1834 (District Jfumcf 

K ilties Act), cannot be qneationwi in a emit suit , 
1 11 conclusive as far es the result of the election 
la concerned Bhauhantar v The Municipal Cor 
pet ration of Bombay, 1 L. B 3l Bom 601, 609 
followed Marvell on Interpretation of Statute*, 
4th Edition, p. 107 referred to Vijuyi* Bagtiva 
v The Fare/ary of State for India, I L B 7 Mad 
466, Salhapat Singh t Abdul Ooffur I L. R. 24 
Calc 107, I/tXhhat » The Municipal Communoner 
of Bombay, 1 t It 33 Born 331, distinguished. 
Per Curiam : Tha status ol a Municipal Councillor 
is the creation of a 10 ol Art IV of 1894, and tha 
creation is subject inter aha, to the conditions 
imposed by the Elation Rules framed by the 
Governor in Council under s 260 of the Act and 
invested by claaso (J) with the force of law Ono 
of these rules in r 38, the election gives the candi 
date elected no vested status, as the election is 
liable to bo declared invalid , an invalid election 
can confer no status whatever The wolds * ap- 
pointed by election ’ in s 10 refor only to a valid 
election, I e. ono which Is sob set aside under 
x 38 SmUe If nn order ia passed without 
any enquiry at all or is based on grounds other 
then those set forth in r 35 a amt would probably 
lie to set it aside as ultra vires A suit for damage* 
in consequeuco of an invalid order and a suit for 
a declaration of the validity of in election and an 
injunction stand on very different footings though 
bated on the same facts The former mav be 
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RIGHT OF StflT-conM. 

4 gmt j 0I exemption from land 

revenue — Oicner alone can briny mil for land, 
by A against B, ending tn Jamnir of 4 — Titrd 
partite cannot question — Rea Judicata Ctni Ptoce 
dure Code, Ad V of 1908, t 13, not exhaushte. A 
suit for a declaration tbat the land is sot liable 
to assessment can be instituted onlv bj the person 
entitled to it as owner II a suit relating to owner 
ship of the land, between two persons, has ended 
in favour ot one of them, third parties having 
no interest in the land at the time of the litiga 
tion cannot in the absence of any collusion or frand 
on them dispute the settlement of the dispute 
between them aa to title, even for snpposed want 
of jurisdiction , and it is equally true that neither 
of the parties to the litigation ran be permitted 
to aver as against third persons m the like post 
tion that the' land belongs to himself and not to 
his opponent in the litigation Second Appeal 
Iso 574 of 1909, followed Bigelow on Fstoppel, 
5th edition 44, referred to Per Cckiam The 
question does not depend upon the application 
of tho doctrine of re* judicata S 13 Civil Proce 
dure Code, does not cover all cases of estoppel by 
judgment The suit was for a declaration that 
the defendant, the Secretary of State for India, 
was not entitled to lew apy assessment on certain 
lands which the plaintiffs claim as part of their 
ayraJiaram In previous suits by D against plain 
tiffs once tor a declaration of title and afterwards 
for possession of the lands, the judgments were 
in favour of B Held, (i) that tho plaintiffs In the 
present suit cannot be permitted to prove as against 
the present defendant that they were the owners , 
and (u) that the suit was not maintainable 
Semite Fven if tho previous litigation had 
ended in favour of the present plaintiff*, the 
Government, though it would not he entitled to 
question the plaintiff* title, would not be bound to 
regard the land as exempt from revenue RaM* 
mpbti Dboju r Becbetawt or State ran Ivdia 
( 1913) 1. L R. 38 DIaiL 141 

g Transfer of property In consider 

•lion of transferee paying sums to third 
parties — Failure of transferee. to pay in reasonable 
tune — Right of transferor to sue for tame i tree 
prtlue ol damage. If 4 transfers his property to B 
in consideration of It agreeing to pay certain sums 
to third perron A is himself entitled to auo B 
for the recovery of those sums as if they are due 
to him in case Dill’s failure tops v the third persons 
within a rcsonable time and A is not in such 
a ease bound to show that he was in any way 
damnified b y Be failure. Dorans ja Terar v 
Arnnarhalam. Cheth 1 1 B S3 Vad 111. Bun 
ganalham v A] pal l Saids [C M A Ho 119 
of ISftS (unrvporteifif, «mf Copula dinar v Pa mat 
%c*mi SailrwUl'i A \« KJo/HWCfunreported)! 
followed Ama Subramaeia Mudahar v f,nawa 
sambonja 1 arulara Banneidhi 21 Had L J 339, 
Chtnc\»ramayyn » Sahara men/ya 9 J led L. T 
79, Doratsami JVrar * UkAmanan Chilly It 
V».f 1 J Sit, Thnngatnmai Baehieir r ‘fathom 
mat, IB Mail C J. SO Pvfti \ arayanamarlhg 
Armr V Hariumut PtUen, 1 L R. 20 Had 3\ 
Kumar Hath Bbulloehaijee V hobo A«mar Bhutto 
chaffer, 1 Li! ft Cole HI, and legal v* At“i 
B'gom r N«*trar Prefab Singh, /» Jf 381, A 
203 diaflagu shed. BaSAa Bantu v Bothnia Brt 
Sahibs, S Mad L T 181 referred to. RtCnc- 
XATiu r Sad aco r a (1013) 

L L. R. 3fl Mad. 843 


RIGHT OF SUIT— tonld. 

6 AcaoisMlon of in am land by 

Government lor municipal purposes— Madras 
Dial net Municipalities Act (7) of 1SSJ), * 2 79, 
effect of— Sale by Municipalities — Imposition by 
uorenunenf of ground rent on occupier — Ground 
rent liability to pay — 0 O Bo 210 of 20th February 
1SS9, effect of — Exmpfion from ground rent to be 
express Even an inam land which is subject 
only to a quit rent becomes, when acquired for 
Government under the Land Acquisition Act, 
ordinary Government (and (table to assessment 
in the hands of any person who might afterwords 
become the occupier whether deriving his title 
directly from the Government or from a Monici 
palitv which after such acquisition bj the Govern 
ment becomes owner under s 279 of the Madras 
District Municipalities Act (H of 1884) by pav 
ment of the amount settled as compensation 
Acquisition is onlv by tho Government and not 
by the Municipality hence the previous inamdar s 
right to exemption from assessment docs not 
rest m the Municipality A transferee from the 
Municipality of such land cannot therefore elaim 
89 against the Government exemption from assess- 
ment A person who claims exemption from the 
payment of such assessment as the Government 
may fix, must ehow some grant exempting him 
from the jmyment of the ordinary assessment 
No exemption can he claimed without a grant or 
exemption in express words Effect of G 0. 
No 210, dated 20th February 1889, permitting 
Municipal Councils to transfer lands vested in 
them br ssle, mortgago or otherwise, was not 
to exempt the transferees from ordinary assess 
ment thst might be Imposed but was only to re 
more all objection to tho transfer on the ground 
that the transferor is • Municipal Council Ifjucc- 
MAKLC t BrmtTAST Of STATE (1913) 

I L, It. 38 Mad. 373 

7. — Title to property seised — Ciml 

Court— Jurisdiction— Order of forfeiture passed by 
Magistrate — Criminal rroeedurs Code ( Act I of 
ISOS ) as S23 321 — Disposal of projierty~-gaft 
proceeds credited to Ooicmmcht-~d$uil to reenter 
the amount Tho plaintiff’s homo was searched fn 
connection with * dacoity and certain property 
was attached on suspicion. On a proclamation 
being Issued by the 2nd Clara Magistrate under 
a 623 (2) of tho Code of Criminal 1 roeeduro, 1898, 
the plaintiff apjiearcd before tho Magistrate to 
establish his claim to the property The claim was 
disallowed and an order was passed under «. 604 
of the Criminal 1 ’roeeduro Code, for aslo of tho 
property Tho salo proceeds 1 anng lieer credited 
to < ovemmenl the plaintiff brought a suit for tho 
recovery of the amount The dofenlant pleaded 
that a UTi'f Cburt fisrf no jurisdiction to entertain 
tb* suit The Isslstant Judge d wiji d tho suit In 
plaintiff** favour The District Judge, on appeal, 
dismtaed the suit holding that >a under a. 624 
the property was at tho disposal of Gowrnn ent, 

< overnment ha 1 an absolute ngl t to it , and Hat 
the special provisions relating to investigation of 
claim* to property mentioned In a C23 made (he 
decision of the Magistrate Coal and deprivrd (he 
person aggrieved of any right of action. On 
appeal to the High Court . — Held, reversing tin 
decree that the < rdrr of the Magistrate dishonsr 
of the property on ler a 624 of the Criminal Pro- 
cedure Coda wa* not final ard that It did not 
deprive the plaintiff of hia right to eitatl-ih fcU 
claim In a CSvil Coart Queen Km frees r TtiUo- 
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eioht or sutT-*reii 

MM ilariHhaml, / l. H 0 fan, lit, followed 
Btertiary of State for India (« Ctnreti r I «M«». 
taryji Sftghni)i t i / P 10 Von {S3, diacoreM 
Wi»m» p SMTttTrtt n? St*t« ti« Irou 
(I8M) L fa fa to Bom. ZOO 

8 — — . Co-owner*— Suit In ejectment 

*4^1niltreft“ter— s “'< by «*» to-tnmr «:<>»♦— 
(Hire eo-cnr^m. not pnrfire — Stitt, if MieAti nalU 
— fatal (ntftthm by Jr Jjt — Jr Jfnrrl bored aolefy 
or Jut* m/petlio*, i/ wful-tml f'roctjrrl Colt 
litrt V J9«S\. O X X t i. r », Ctrit ProctJr r« 
Colt Uet JIT p f IStl) , J?» One c l tcrenl 
co-owner« cm maintain enaction In ejectment 
again*! a Ir-Mpaaier without joining t be other 
eo-oirner* M fertiea to the net inn A, Judgment 
ahouM rot bo La»o! *olely on ti>« reault of the 

K raonel loea) (nrj'OctloQ m*dn t,y the jud/* 

.It ml* appliee to caw-e ImtltuteJ tin lor the 
ne* Colo of Civil Procedure (Aet'V ol 1*W) ti 
an W the old Oslo (Act XIV o( IS1!) Sncrsrt 
r Ttti MrotMtr* Brut ir»v*, lrvrtan (1918) 
I. L. It. 31 Wad- SOI 


rJDIIT or TRJAt BY JURY. 


fi<» 4t*V, *10 HT 


or r»ut »r 


UR 37 Ole- 157 


BIO TIT TO ARREST. 

St* Ft* At. C«»*. 1 3tt-% o* 

«. 3»J IL B. 44 W»i 818 
wont TO EEQIK. 

Art trio aver I. L. R. 47 Chlfl. 871 
Art I*con* t t* L L. R- 43 Mft. 181 


XUOnT TO FARTTTIOfr. 

Are r>*Trt!i» L L. R. 17 Celt. 813 


RIGHT TO APR. 

Art F.tanr or fair 

Si* T»t*trt* or Vtorttnr Aor (IV or 
«*r). « 8 (t) 1. L. R. ZS Mid. 133 
1 ■ necnul el— 

At* Lnmtnor X. R. 4J L A. 1IJ 
tO e W. 1?. 833 


- inrrlrU cl— 

•e Arrttt to 1’irrr Coorit- 

i fa fa ss jm. m 

* CtrtL Ptooramr Con* (Act V or 


wont or way. 

fix Vvmnxt IU1 Utu MS 
US «3 AH- JIJ 
Sit IllMlC lat^flMlTIOt 

UR.M Bom. 378 
Are Tthjc Ricirr or lltr 

L L, B. 37 AU. 8 

— . ' • — S«lt for >«» joiafir of 

petto* mtertttii «» «m»«l tcecmnl, (fret of, 
nffuyv rood — Iti/kt of troy ««■( for dre/crolic- 
of, end rrmorol of obetr»etu>» — Otfitl of port, 

Apt fomdtr Pf on* of III furors itleret-rd i< 
remcat tenement, iff 1(1 of — fittf, if hatle to 
n»Ml for nek noa-joiaifer— Cml l‘roe,J„t \ 


nor-iotrin . . 

of ISOS), Or 1. r 9-Pa 

joinder — Snt, monJoitoliMj of Vl’bore in e tnlt 
lor d"cI*r»tlon ol * nght o< trey *» e rtlle/e roed 
end for r«roov»l ot obti ruction thereon, en objee 
tlon Vu tekon the l ona of tbs pertftna interetted 
In tlie eewlent tenement bed col been tned* e 

K j to the *u)l, which wee over ruled hr the 
rtt below on th* ground that It w« teken it 
e let© etege, end thn Court* below decreed the 
eu'.t niid-'Tbit tUn non-Jo»n J*r of the pen-tn ta 

qnraiJon » e perty to the toil wee e teleJ defect, 
end on thet ground the tail wm dlemlHed 
Notwitbrtending the proeitioni of Of 1 » 0 
ol the Civil FiwwduvB Code, the Court will cot 
octcrtein e nut ifl which no effect irn decree cen 
be niedo In tbs ebeenw of lbs Interfiled party II 
tt 1» dlacovered that a p«*on ictereiicd In the 
•ttwrt tensroect ta* no*, been, mado a party 
to the tint, the Court will out proceed to make 
a deoreo Ttio dectao, II made, nmrt be >nfrus 
tnotu. If aeuit ta inatltutcd by tb« aleent porvon 
1st aa injnaotum Vo nauatn tta FlaSotitl from 
ojieeullflg the decree there i* no po*dt!e aaewer 
to tho prayer W hen tho Court, in the nreaent 
case we* apprlaed that the pereon fa qoeation w*a 
lateteetod the VWntBt tenement, etepa ahould 
lore teen Ukea by tho Plaintiff to bring him 1 ’ 

the Court ,f ‘-— - — 

Bturrac 


RIGHT TO WORSIIIP. 

Set vimrcrn*T SJomto* 

l. L. R. SV Cile. FJ7 

“Rura" GAME. 

Si* OrriTiiMJ or 8r»«trri*rr 

L L. fa tO Me. 702 

RIOTIKO. 

A», A«>ns*ou, UlMtriTtou or 

1 1* fa tO Me. 183 
Are Cnaiat L fa R. 40 Cite. 183 
A»e c*nturei r*otiiic*« Coer * £7d 
F L. R. 33 AU. 683 
At« CcxcuTrr* Ssjrrtwcwt 

L L. B. 40 C«Ie SU 

Ar* 3r*r, jtlil *y 

I. fa fa 40 Me. 887 
Are prviL Coor, « 147 
Are FitTtte IHrcie*. 

3 P»t, U 1. 418 

Ac* gtmrn wntrncT IV* e«ivv 

L L. R. 38 Me. 804 

Ac* Stntxcn 

3 Fit t. J. 6JI 
Tret of liability 






and not by the odofttd to* — LeyaUty of the cotinttio* 
Pf at im»— /’re at Code (Act XI? of ISSi'U * ISJ 
Tb» criminal liability of a person *T«rcif cd In « IC4 
of the Penal Code for the nil Or omlMlona of an 
agent or manager depend* npoo tho qoeatlon bT 
whom tfn latter a aa appointed V here, therefore 
it waa *h©»n that three llin lu fotdonotkm ladis* 
had the management of the estate and were tt- 
aptmaible for the appointment of the ««ih who 
had fomented the not, and that their adopted «oo» 
*• ’ jothlng to da with inch apjolntment, though 


they took at 


a in the active roenagemeut 
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DIGEST OF CASES. 


( *748 ) 


moTura-a***. 


of the eeUtei Utlt. that the Udir* sere aloce 
little trade# «. 154 It it Empoaaib'o to pwiuh in 
every case every pernoo ssha b m any Intereat is the 
Umt. The rrotx>n»ibi! ly depend* on It* fact 
of the person ■ho t*a*M tf * not beicg hirateli th* 
person who Ui »n interest in It* Urni, or an agrol 
or » par.iyer of inch person. and one of the feet* to 
b* proved U, •ho*e ijnit or manager the perron 
foaienling the rlo* l». Ctrl Scxoaki Cnowi bsixi 
r Ewixoit (1915) X. L. R. S9 CUc. 834 
2. " ■ — - Coamea object— Clary*— 

Ogevt — Common U jett—'i etteeity of tlahtf tie 
commm obfeet i« tie riarys *■ idtr *» US. US 
and 7/9 ©/fie renal Code — Egret of munm lo 
lit cooissa* o7j<Cf — ** Ftetrtdrd ty a»c'\rr Jfjju 
iMfr." Dreamy «/ — Criminal /‘rrcef »•( Codr Met 
F of 7195) ** 557. US M An o-mc* cats )« 
legally de*.ribed by il* apeciSe name in the «l*r#e 
int the qnrution arbethrr any further particular* 
• r* 6«wirj sodcr i. 553 of the Criminal I*rece- 
dar* Coio is ■ qa-stlon of disrretlcr *«erd"njr to 
the eiregmataarea of eerb rue In raeea of riolio; 
the common object thould be stated in the chare*, 
but omiseum to atal* it. nn ter **. 143 md 147 
of tha Iivi as Fenil Cod* doe* not vitiate • t ceric 
tins if there U nfcW™ on the record to tha* It. 
II 1* others Ire with a charge under a 149 In 1 an 
I'eml Code, for, l l m. there is no speciEo name 
for th» oO*e>i-e, as 1 the laet that any o'Vre* t* 
•wnmittssf in proarcutlcn of the cernmon objeet 
fa of tbo easeare of th* caw, anJ there cool! to 
no eonrktiou for any ©f*n<-a committed »!lh a 
ddlcrcot ohieet. It it oil gmtorv to »el oot tlo 
common object In a aharga under a. 143 nulrta It 
lua atreaiiy been apesified in the ma'n chirp 
order a. 147. TbidrWJ* v Qmen rmfreie, 7 7 
E 2t Cole S’ 7. referral to. The word* “too 
eossUd br another Magistral* •• In a 31e> of tlo 
Criminal rrocsdnre tv*i* abould lot be eanitreed 
In * Barrow aensa, lot thould be Interpreted to 
mean— eeasea to oarreiae jarus-1 alien in the parti 
talar Inquiry or trial and not la th* |artuatsr 
pon. Tlslir 7>»* Jfaa/ls » ban afar iitsfif, 
34 ir 71. Ce 75, Emyew v rtr.ue.am A are 
7 Ult Stfo-er tIS refrmdto XloXeelCUaJra 
Salt* rmp™-r ItC ir S fit asiddfi 7/«lo»*V 
Kt*** T*re4 C lan-lrt /Irerrtl 71 C If A 4*-» 
l:">»»i C*«s. /* safer** V F~li> tUri! 

AU tt Hrftty t*rat rrmrmSetttt* r f r.sf’1 
Ktmat Ulx-ee. It C 11 A It*, net foSoarJ 
Kctrerrciia «. E«rr* » (l»U» 

UP-fJ CUe. ?tl 


a.«lfejf*J-JCsJ**t»? ( . 

lbs (Wjaial 7dl«« h* Ills ipaWesI f 

Itree**— A\{U *f piwti IiVw-Im'i sry tf u 
fows fv is7«>fs*l nets A» < sa *r?*«* <f *..t 
It.lt-f.**"' *f JfpUO fVe-f h aCe* * tmjxtf 

ft **/ a n \»> a/ IXi renal 4-7* 

a*** r»*i''»'* t%J** * 7'1-Da<l C»«f* (Art 

Xli *1 Jlft) ** »J. 7f7 o«J 
fw*r» Mr fd'4 r «# H»\ « m tVVere 

• W* t! Ua then, UVrrVc la It* 4«lre 

h ism *v*t • tX li* ttad Cieort of-wra 

ijswa a joH *1 Ssel V* tU )<4*t t< t*» 

)al t nmtddl«>a to tala nafcieil p*»au« 
tbefKt **4 II* dra* »•* eii ***.' Vv *o» 
tf tie Vie* *V n»f*« l»* llputli tol tleir 
l»nr ee*!^4 ty a* furl no list ntvein, 

Drill II* '«m* ti «V»t ««* *41 lie s^s-'jsli 

Jarir. t>4 l*V« It* CWt, fcvtwnl |t« dU 


■ret. it 


RIOTIKa «*« 

of tbo drsmmcr’a assailant by an leolated act, 
lul Ite appellanta contincesl to beat him after be 
lil fallen fcrlrleaa on the free mi • HtU, that tha 
appellant* 1 *d a right of pmat* defrere nndsr tla 
etrccmalarvcae, tlal tier rtmn.cn eljnt as*. 
tfc*refore, not onU»ful and that th* rcerutii'n 
seder a. 117 of the I coat Code are* bad. lot tlat 
bavirp Mcevded inch njl t ty leaUrg tie wcordrd 
man afur he had falen they *ere Jtiilly andir 
a 353 IVhen an attack U mad* cn tents* 
aeting in the lasful eierrlw of their right over 
property, they are entitled lo tho right of pmat* 
drfrnre, and the only qnealion that in«i Ikrrt 
afler ia ashetber anT memloT of Ibe i>arty in 
(llvidsallv aiceesled tha right, rrraooa ntnw Cf 
their Unful fight* are nol EteiUri of ao veUa 
111 aaaerrbly. nor tan the aaeemUe l«cn« ut- 
U*fal by their repelling an attar h mad* ut 
them by Jeriuit vlo bad to right to elttnirt 
thro, npr by racers! ng tie lniil use cf tbrlr 
right of iriTite defsnee In tech a taao each U 
liable only for In iniiaMsal acta dene in rice** 
of aweh rtzhl. HVn »n acented tbargrd etdtr 
a* 147 an 1 of tho Tetial Code ia ronrlctcd <1 
the fonser am! acquitted tf th* loiter cf»ncc. 
Ibe A|]*)Ut* Coort La* poerr to acsiait U» el 
rioting, acd ronekt bio ©I butt scs'rr a. 323. 
hmi luma r iatucc (1815) 

L L H. 19 Calc. ?e« 


Irffahty a* id Jljteltd la— f t)rrtlea l«4i*f /l* fin 
tia% at lit time e f eeearrttue— Eg tl */ riel *?<*• 
trry ati aettal jxi*****te« llesraadc*— 7>w*>*rfua 
l<f*ce*a (»/*««* a a aasf *’•> a/oiaiag a r.«4;— t #U 
e}fnm,UA,t,~,~le**lCmSe(Ati SLY •/ tttot. 
»» U7 |S4 fl| IVbere tha Knlnli tf a jaitj 
• lo had obtained skills ray of |re****i.ti ef eafia r 
UnJ In eieroU n at a drew, »ent Bjonllacte* 
pan-ed by a ncmW if a'Un a tired allb tai7(* 
and •»»• enraged in pkagb rg it. •le© tUy •♦©» 
•ttxbc i 1 y a Ur#* l«dy if *«a Uteri eg to tla 
party ef tha Jo-Jimest-skltr*. *asl tureeja* a 
Cfht teased in IU resirre *< •blefc asn-a Ic'clti* 
of Uth a* i*a fumed liJaiM i Utlt lltl tl* a 
r.aetrr hae j>g been pit In artval prexes «i l» a 
t»e>j<*t*sit tf^rt the *m«u *sre «e« ix-'y *f 
at • ef or U f**ti»'tif# (fi*ii« l»(i. t»c*|b 
tt* sis’isery s,f |**»*w o **» aVH lo 1* ml 
d •Ufa* t*#»l I* Bad •** lla i»l Jest tl ai 
Ij« 1; l*» |s'fWi* J*lli 
list effilirfccaitfatf , 

fire* paxaalo* lie a pMtf Ul !<*«!* 


«( lire •*!•». Bl 


ilea lira pilf 111 i<*H'o !*»*.•» 
*l)esil etfiilisi'ftsalslM'fl 
n l a* n!«ls( t«<* lla Lard, t*. if H 
and lars*jt »g lb* ea«p, k#d aa.ej rflUpssri 
I'Kirnieofiin) tf Us *l«r« *4# ta»f*l l|S! 
tf »|i b Ikrf a « ia ra,ss**at .mdleoMU 
U nU-iai a » alt 1*1 v**f i la K ea-alstif 
it taettaae a • <,H». 7-,..x 7 / t x! 
Cab 4<4, fri.Mssd Pm» fi»4* r lillin 

iru) u. Ml c*u. n 

a#U^ 




-fs*« 


pot* r* re 

cs>J«*l •»• 

l-r«*- /•**• t- 7»e».« r-^l like* «*••>- 7 «*ni 

(W* tJit it I erf finite U' *%4 S3'~ tr*l*X 
re<>~ A • (t"t I «f *• *** •’**» ** » 
If per* J ls»o»*>»se|a< #7— /*«•*«-* ** 

7.«r7a7ysere^r-fl»j*** J.a ff #4 it a 
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DIGEST OP GASES 
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EIGHT OF SUIT-tonU. 

tan Monelchand, 1 L R 9 Bom. 131, followed 

Secretary of Stale for India in Council V fakhat- 
•anggt ilegkrojji, 1 L R 19 Bam 66$, discussed 
Wasatpa v SEcn£T<B\ Of Snrr ids hmu 
09X5) LtS 40 Bom. 200 

fL Co-owners— Sait in ejectment 

against trespasser— Sm( by one co owner alone — 
(Mtr towntr*. no! parties — Suit, »/ wo 'unusable 
—local inspection by Judge — Judgment ba»td eolely 
o» »ncA inspection, if talul — Ciml Procedure Code 
{Ait V of ISOS), 0 XXVI. r 0, Cml Procedure 
Code (Act XIV o/ 1SS2 ) > 392 One of several 
Co owners con maintain an action in ejectment 
against a trespasser without Joining tf» other 
Co owners »» parties to the action A judgment 
should not he based solely on the result of the 
personal local inspection made by the judge 
This rule apples to eases instituted under the 
new Code ol Civil Procedure (Act V ol ISOS) as 
under tho old Code (Act XIV of 1882) 6nn«i 
t Tire IDosEsm Sthmcat* Lnrerrn (1915) 
X. la B. 34 Had. 601 

EIGHT OF TRIAD BY JURY. 


EIGHT TO ARREST. 

See Trsat. Cons, (XL% o* 1680) — 
s 341 LI, R. 41 Msd. 8X3 

RIGHT TO B&0IS. 

See Evidrsce I. L. R. 47 Calc. B71 
See Iwcome tax X. L. R. 48 Calc J81 
RIGHT TO PARTITION. 

Fee Pitrinos L L- R. 37 Calc 6X8 


RIGHT TO SUE. 

Set Right or Burr 

See Tbavjteh ot PeorrErr Act (IX of 

1882), s 6 (e) I. L. E. 38 Had. 133 

— ■ — accrual cl— 

See Limitation L. E 43 I. A. IIS 
20 C W. N. 833 

- ■ turvival ol— 

Fee At rat to Purer Cocrctr- 

I. L, R. 38 Mai. 4 DO 
Set Civil P*ocedcsk Code (Act V or 
1903), s 5, cl. (Ill, 0 XXII. n 1 

X. L, R. 33 Mai. 332 


EIGHT OF WAY. 

6t« Eannutwr I L. R 1 Lab CM 
I. L E 43 AIL 345 
See HihdC Law— rArmiow 

L L. R. 36 Bom. 379 


See Public Kiobt or Mat 

I L. R. 37 AIL B 

- — Suit for non joinder of 

person interested in eerwsnl tenement, t g lc l of, 
milage toad — Right of way sail for declaration 
of and removal of obstruction — Defect of partiee — 
Ap* joinder of one of the person# .rderceted in the 
eervient tenement, effect of — Suit, if liable to die 
missal for inch nonjoinder — Civil Procedure Code 
{Act V of ISOS) Or I, r 9—Farti,,—\on 
joinder — Suit, movnlmnabiWy of Where ln » suit 
for declaration of • right of way a# a Tillage road 
and lor removal of obstruction thereon, an objec 
tlon was token that ono of the persona interested 
in the servient tenement bad not been made a 
party to the null, Which was over ruled by the 
Courts below on the ground that it was taken at 
a late stage, and the Courts below decreed tbe 
suit field — Tost the non Joinder of tbe person In 
question s* » party to the #uit was a fatal defect, 
and on that ground the Suit was dismissed 
Notwithstanding tho provisions of Or I r 9 
of tbe Civil Procedure Code, tbe Court vnll not 
entertain a amt In which no effective decree ra- 
le made in the aLaonco of the Interested party If 
St is discovered that a person Interested in the 
servient tenement has not been made a party 
to the Suit, tbe Court will not proceed to make 
a decree The dcoree, if made, must he infruo 
toons , if a suit is instituted by the absent person 
tor an injunction to restrain tho Plaintiff from 
executing tho decree there la no possible answer 
to tbe prayer When the Court, In the present 

Interested Fn tie servient tenement, steps' Should 
bavo been taken by the Plain lid to bring him before 
tie Court. Kama Basina r Rah ten Cuaxbsa 
B ttATTaeiiASjss- 55 c. W. N. 249 


RIGHT TO WORSHIP. 

See tJauTRueruABY Moutgaox 

L U R. 39 Calc. 227 

“RING” GAME 

See OaTivsiBLS Miahs or SubMStXycV 

I. L. R 40 Calc. 702 

RIOTING. 

See AssMsoas, xxahiwatiow or 

L L. R 40 Calc. 163 
Fee Chasm L L. R. 40 Calc. 163 
See Ceioiikal Pboczdosi Copi, • 520 
1, U R. 33 AIL 683 
See Cumulative Skstwcbs. 

L L. R. 40 Calc 611 


See Jobt, tutu »r 

LLE 40 Calc. 367 
See Psyal Conr. a 117 
Fee Fbivat* Bxfskcb 

3 Pat L. J. 419 


Fee 6 eabch without Wamlist 

I. L. R. 38 Calc. 3Q4 


Fee 8 sum vex 


3 Pat l. 3 84 1 


1. Tut of UabiUty 

if toner, or preen iorioff or rlo.vnup on 

interest is land, for the aeteanj omutume of a* agent 
or manager— Appointment of taller ty the mother, 
and not ty ff.a odopfetf eon — Legality of (he emmctian 
of the ton— renal Code ( Act XLV of I960 L # lit 
Tbe criminal liability of a person specified in s 154 
of tho Penal Code for the acts or omissions of an 
agent or manager depends upon the question by 
whom the latter was appointed It here, therefore 
It was shown that three Hindu ftirdanasht* ladies 

had the management of the estate and were re- 
sponsible for the appointment ot the *aB> who 
had fomented the riot, and that their adopted eons 
had nothing to da with such appointment, though 
they took some share la the active management 
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RIOTING — contd, 

of th s estate Ilrll, that the ladies were alone 
halls under a. 154 It is impossible to punish m 
every ease every person who ha» any interrst in the 
land. The responsibility depends on the fact 
of the person who caused the not being himself the 
person who has an interest in the land, or an agent 
or a manager of anch person, and one of the fact# to 
be proved is, whose agent or manager the perron 
fomenting the not is Siva Sdudari Chowdhbam 
t Emiehor (1012) L L. R. 39 Calc 834 

2. — - Common object — Ciarje— 

Offence— Common object — A teetatlg of elating Me 
common object »n the charge under ti 113, in 
and 113 Of the Penal Code — Effect of omission to 
the common object — “Succeeded by another higgle 
Irate," meaning of — Criminal Procedure Code (Act 
V of 1S3S) i a 221. 223, 350 An offence can be 
legally described by ita specific name in the charge 
and the question whether any further particulars 
are necessary under a 223 of the Criminal Proce- 
dure Code 19 a question of discretion accord ng to 
tho circumstances of each case In cases of noting 
the common object should be atated in the charge, 
but omission to atato it. under as 143 and 147 
of the Indian Tonal Code docs not vitiate a eonvlc 
tioo II there Is evidence on the record to show it 
It is otherwise with » charge under a 149 Indian 
Penal Code, for, then there is no epecific name 
for the offence, and the fact that any offence ii 
committed In prosecution of the common object 
la of tho essence of the case, and there cool 1 be 
no conviction for any offence committed with a 
different otyoct It la obligatory to act out the 
common object In a charge nndor a 149 unless it 
his already been specified in the mam charge 
order a 147. Bannddi r Quern Empress, 1 L 
R 21 Cale 821, referred to. The words "aoo 
eeoded by another Magistrate " In a 350 of the 
Criminal Procedure Codo should not be construed 
In a narrow sense, but should bo interpreted to 
mean — ceases to exercise jurisdiction in the parti 
tnlar inquiry or trial, and not to the particular 
post. Tkalur Doe itanjh r Aamdur Jlnndul, 
21 IV. P. Cr 12, Emperor r Punhottam Karo, 
1 Ij.R 28 Rom 118 referred to itoheeh Chandra 
SnK it Emperor 120 11 A 110 and Ah Jlahomed 
Khan v Tank Chandra Ranerji 13 C ir N 120, 
followed. C««s Emprete v Radhr, I L II 12 
Alt 88 JVpvIjr Ifj»l frnmlrsKif r In * dm 
Kumar Glow, 12 C 41 A 110, not followed 
KCMCTCtm v EnrxHOR (1912) 

t L R. S3 Calc. 781 

3. - - — ■ . Common ebjtcl not 

unlawful — Entering upon land hell jointly ty 
Me jndgmrntdrltore to take rymMieol posses, xen 
thereof — right of prirafc defence — Liability of a 
jvrw* for indinJvot aete done is ttete* of turh 
regit — Povrr of Appellate Court to oiler a finding 
of aejuulat under ei y/ */ Me Penal Code into 
ess of connehon under t 323~P<nat Code (Act 
XL? of 1180) »• 39. in end 323— Criminal 
Procedure Cede (Act l of 1895), a 423 Where 
m body of about ten men. belonging to the decree 
hoiJ-t't parte, went with the Civil Court o*ioer» 
■upon a plot of land in the Joint ptunilni of the 
Judgment-debtor# to tale symbol ral poHeuirn 

thereof, and the drummer «n assaulted It on* 
of the latter whereupon IbearprLsots sod their 
party replied by an attarh on tteir eppormta. 
daring the course of which of the a pre Sants' 
party, not before tta Coo-t, fractured the sis!] 

VOL. n. 


RIOTING contd 

of the drnmmcr’a assailant by an isolated act, 
but the appellant* continued to beat him after be 
ha'll fallen helpless on the ground * Held, that tbe 
appellants bad a nght of private defence under tbe 
circumstances, tbat their common object was, 
therefore, not unlawful and that the conviction 
under a. 147 of the Penal Code was bad, but that 
having exceeded auch ngl t by beating (be w ounded 
man after he had fallen, they were guilty coder 
• 323 When an attack is mado on person* 
acting in the lawful exercise of their right over 
property, they are entitled to the right of private 
defence, and the only question that arises there* 
after is whether any member of tbe party in 
dividoallv exceeded tbo right Persons exercising 
their lawfnl rights are not members of an unlaw- 
ful assembly, nor can tbe assembly teccire on 
lawful by their repelling an attack made on 
them by persons who had no right to obstruct 
them, nor by exceeding tho lawful use of their 
right of private defence In auch a case each is 
liable only for hia individual acts dore in excess 
of such nght When an accused charged under 
ss 147 and Vi* of the renal Coda is convicted of 
tho former and acquitted of the Utter cffrnce, 
the Appellate Court has power to arauit him of 
noting, and convict him of hurt under a. 323 
Kcwa Bociya e Enrison (1012) 

L L. E. 39 Calc. £08 

4. Cnevout hurt— 

Delivery of pceiueion alleged to le of doubtful 
legality and objected to — Objection rending for deci 
non at the time of occurrence — Effect of tuch dill 
very and actual paseteeion thereunder — Diet inch cn 
bcttcec.it enforcing and maintaining a rtpAf — Right 
of private defence — Penal Code (Act XL\ of lf(0), 
as 117 and {*| Where the servants of a party, 
who had obtained delivery of posreealon of eertair 
land, hi execution of a decree, went upon it aeeom 
panird by a number of others armed with lathe, 
and wrre engaged in ploughing it, wlen they were 
attacked by a Urge body of men belonging to tie 
party of the judgment del tor, and tberropon a 
fight ensued in the course of width acme mtmlcra 
oi both aides received injuries Held (bit their 
master having been put ta actual possession by a 
competent Court, ti c servants were not polity el 
rioting or of constructive gTievous Lurt tfccugh 
the del vrry of powe««ion wsa alleged to le el 
doubtful ipgality and was th* subject of an objec- 
tion by the judgment debtor peed ng drefsien at 
the time of the oecurren ■* A ih livery net merely 
gives pjosa/mnon to a partv but connotes pel has 
sion to utilize the subject efit in err lawful p surer 
such si entering upon the land tilling it, growirg 
and barrelling 1 1 rerope, and enjoying tl # rrcdci r 
Persons engage,! h> tbe exercise of » Jawfal right, 
of which l her are in enjoyment, cannot le said to 
be enforcing a right but merely to le malttalmcg 

It. laehkauti r Quern Empreee 1 1 P tl 
Coir 888, followed. Fsti* Emeu r Tut turn 

<1*13) U. B. « We 47 

j - - - ■ — ■ • - Aeeaulimg e futhi 

Htrant In rnniM of duty — tcurrr ef tacit* <»#- 
yectoe of tub me prefer |o enter a hemet to merit 
untlout tear rant rermue found UliciJ’jf iietiU If 
linos — Search — 1 mmehtue triers sservi — Pitmt 

Coda ( Act XLT ef 1SC0) as. 147 uni ISl—Lmunl 
Etciet Act tf"/ 1 *f MS) « 17 end 70— 1 a fee 
ty local CacsT»«/*l— Ju’e tl—lurtrucluu tf 
L«tti of Pimue—C t*y/sr X, r (I), f, (7 tf tie 

A t 
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RIVER BED— could 

of his permanently settled estate u discharged 
or shifted. The test for determining whether 
a river is a public navigable river or not ja whether 
or not the nver is navigable for boats at all seasons 
of the year The qoestion of sire may not be 
without importance, bat epealicg generally the 

presumption in the one case is that the bed 
belongs to the public or is public domain and m 
the other that the feed belongs to a private pro- 
prietor In the absence of any other evidence 
than that afforded bv a fieri or survey map theso 
natural presumptions may to sufficient to displace 
the contrary evidence of the map Maharaja 
Jajadxnira v Secretary of Slate, L R. SO 1 A 
44 t e I L F 30 Cate 291 ,7 C II A 193 
(1902) Ilartdai v Secretary of State, 25 C L J 
590 (P C ) (1917), Secretory of State v EijoyCfani 
Mdhatab I L P. 45 Calc. 390 e c 22 0 IHf 
ST2 (l9l&) and Secretary of Slate V Foharntdunnura, 
£ E IT I A 40 e c I £.11 IT Calc. 500 (1SS9), 
referred to The bod of a liver included m a 

S rroarently settled estate is in no respect different 
>m other wsato lands included in the estate , 
and whatever changes may have occurred from 
tmtoral or artificial causes and hda ever the land 
m»v have improved in value Government is not 
entitled to add Uonal revenue for lucb lands 
hopez x Muddun It cl an 13 31 I A 487 at 
j> 477 S B L E 521, II IT P It ( tS'O ) 
and Bala Surya Praehad x Secretary of Stale, L 
It 44 1 A 166 at p 185 , te 1 L r 40 Mod 
SM, 21 C fr A it/59 (19/7), referred to 7 Then 
the hod of such a nver silts up and becomes fit 
for cultivation, neither Reg II of 1810 nor Act 
IX of 1847 authorises the revenue authorities 
to assess the lands with revenue Where never 
thcless the revenue authorities havo assessed such 
land with revenue under Act I\ of 1847 Quetre— 
Whether upon the enactment of Act IX of 1817 
the limitation provided by s SI of Reg II of 1819 
ceased to be apj Resile to a suit by the owner to 
contest tha validity of tho assessment and to 
recover possession of the land Been mar or 
State run Ikdla e raormisiia Taooce 

24 C W U 809 

— . ' ■■ ■ —S ell to coy tut order of 

hoard of fetrsiK confrv mg auetrmtnt of land 
formed 0 / eiltieg vp of nrer led — Limitation— 
—Key II of 1519 1 24—1 eg III of li*8, t 10— 
Arl IS of 4847, • 6— Bed of pultie natigaUr rtrtr 
thorn la fiol osJ ferenm nrrry m apt at trttlim 
jirrmaneitllv it lied ttlaU — Bed if to be pre turned 
f.irt of relate The rules Contained In a 10 of 
Reg III of 1828 and a 24ofReg If (.fists govern 
a soil to contest an order of the Board of Revenue 
under* 6 of Act IX of 1817 confirming an assess 
trout under foe Act anil to oizt.t'n ineiiirnfif re/'/o i 
Such •» recovery of posses* ion of lands of which 
peimmn ha* been taken under * 10 of Beg III 
of 1829 Fahamidenniieo , care I I K U Calc 
61 IF B ) (1386) , on P C L P 17 1 A 40 
(ISS 5) referred toj An order under 1 6 of Act IX, 
181’, confirming an atrevament of revenue com* 
ponds to a derision of the I card under Peg H 
of 1819 and unless the ault of the nature Indicated 
1/v el. (J) of a 10 of I .eg 111 of 1R29 i* brought 
within the time limited bv s 24 of Reg II of 
1819 the deruiott of the Board declaring the land 
Ratio to assessment become* final and conclusive 
for ati purposes 1* fcere tt« Board of Rerenns 
found tliat • river the channel* whereof had not 
materially ihiajsf between 1“93 and IPI, 


RIVER BED — eondd. 

was a public navigable nver, but the that and 
aurrey maps of !So9 18G1 shewed the whole width 
of the nver as included in the permanently settled 
estate of the Plaintiff, the Ilamtiff offering no 
other evidence Held — That the that and survey 
maps were not in themselves stiff cient to justify 
the Court in Baying that the Board s order was 
wrong and should be reversed. Maharaja Jagadm 
dra't case L F 30 1 A if 1 1 / I J1 id 
Calc 291.7 C II A 193 (1902), referred to 
Tbo question whether a over or watcreoarse is 
navigable or not does not depend on Its name 
Pa a mu Nath Tauoee v Secbetabt or Etatk 
toe Jm>u 24 C W N S13 


EIWAJ-I-AM 

Bet Custom ILE 39 AIL 874 

- - evidentiary Tains of — 

See Custom 1 L R 44 Calc 749 
... — jhelnm District, Jats, tnccessloa to 
acquired property— 

See Custom (SrccMsios), 

I U B. 2 Lah. 93 
■ — Karnal District — Succession bp dan 

ghter to seltacqmred property— 

See Custom— Successtov ^ 

L L. R 2 Lah 360 

Ludhiana District— Adoption by an 

adopted son — 

See Custom (Apoptiow) 

L L. R 1 Lah. 39 

JuUondor District— Adoption of 

daughter* son— 

See Custom (Anomos) 

L L. R. 2 Lah 193 

Jollandnr District— Succession of 

{liter— 

See Custom (Scccrssiov) 

LIE lDb 1 & 433 

Jullnndur Dlstricf— Adoption of 

brother s daughter s ion— 

Set Custom (Anomos) 

L L. E 1 Lab. 18 

Jullnndur District— Succession— 

daughter or collaterals — 

See C« vtom (Sccct«viov) 

L L. R 1 Lah 464 

Shsbpur— Succession— daughter or 

near colla'erals— 

Bee rrxrov /W»wo«) 

I L. JL 1 Lah. 281 

Tahiti Ciakwal District Jhelum — 

alienation in favour of daughter— 

Set Custom (Aliesatios) 

hLR 2 tab. 170 


ROAD 

See Bbicdari \ru.»ee. 

1 I- R. 87 Bom 37 

Set Music tsitrrr 

L l. r. 43 c»jc j;e 

■ — making and mcfsfcnaace of— 

See Tort L X. R. 29 Kad-331 
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RIOTING — totuld RIPARIAN RIGHTS— c-wM 

Bengal Excite Act (V of 1000} confers wider meant of » channel running through the granted* 

powers on excise officers thin were given under the land, from *n ortiflcul resemor crested by the 

i inner Act Under * 67 resd with r 7# of the gfantor Tho question as to whether such sn peer 

Rules framed by the Local Government, an excise would bo reasonable would depend upon tb« proper 

‘ ' ~ * 1 requirements of all tbo riparian owners. S 23 

of the Limitation Act 19fl3, bus n 
n obstruction ' '' 


nspector »n<l sub inspector oiny enter a bouse for 
the purpose of arresting without a warrant a 
person found m tho til cit distillation of liquor 
8. 67 doe* wot relate to ar.v search, awl in ««l*o 
officer not below t) a rank ot a sub inspector 
entering a hotiao for the purpose mentioned therein, 
u not required to comply with tho formalitiea 
presenbod in th. r (8) of the Inslrnclion* of 
tho Board of Rorenuc unless he find* it neersasry 
further to make a search in the house Where an 
exolse sab inspector accompanied by » constable 
»n l tyo chnwknltra an I exciso pooo* went to tHo 
house of tho accused In order to arrest without 
warrant persona found in tl a act of illicit d stil 
Inti on ot liquor, and were attached mi beaten by 
them before they bod time to enter or search tbo 
as mo Hell that they ware acting I. golly under 
a 07 of thu Bengal F seise Act, and ti at the accused 
were rightly convicted under as 147 an I 303 of 
tho Penal Codo On a charge of rioting, with tho 
common object of assaulting pub! o servants, 
persons shown to havecoinrailtcdasepiriteoffenca 
under s 333 of tho Penal Colo msy bo separately 
aenteneed thereunder lormalltiai required by 
law prior to search considered. Pbokasii Cniwuia 

Ktreou f Ewteho* (1014) 

I. L. R. 41 Calc 833 








Common ob, eel— Penal Code (Act XLl of l*C0), 
*s 75. III. in and 312-Cr rninwl Procedure Colt 
(del V at ISOS), t 103 fevers! pel co cons la tin 
were convicted of rioting Two of them were 
previously tried and acquitted on a charge of 
wrongful confinement for having taken into custody 
some persona la courso of auch noting —Held, 
that tho second trial was not vitiated by contravcn 
lion of tho rule embodied m a. 401 (I) of tba Cri 
rainal lVocodare Colo K t Barron. {157/}. 
SKI 1 370, followed Sureth Chandra v llanku, 
t C L. J 622 distinguished Ran 'tanar R»“ 

c Evrrnon (1»’0> I L. R. 48 Calc 78 

RIPARIAN RIGHTS 


water hem » alttam, whether imb right Is founded 
on riparian owners! ip or a lost print An obitruc 
tion to inch enjoyment is a continuing wrong 
witbia tho meaning of > 23 MinxwTa hatsP'* 
Darin Ci« v Mcsjvm*t Bnawxst Kora 

3 P«». L. J. II 

Natural stream /loin a? 

i» arii fetal channel, n gills o/ user in The | roper 
lnlercr.ro for tbo user ot w iter in a natural stream 
(lowing In an artificial channel is that the eamo 
as If tho stream had been a natural ona that la 
that tho water should come without obstruction 
Ran hnrriL Slaon v Ilxatrauv Fiiok 

6 Pst. L. J. 0 

RISK NOTE. 

See (biMitr I L. lb 43 Bom. 769 
Nee RiawaYS Act, »b 72 ihd 75. 

Set PaiLwat Coxrasr 

Sandora rlsk-no'o — making Padway 

culmiHurratiemltallt only 1/ confide package loti, 
whether oppoted to public, peliey Tho tender'* 
risk note oaed In tho East Indian Railway aystem ' 
under which tho Ra Iway Company takes liability 
only when there S» a ions oi a tom] let* paeVege duo 
to allful negligence of their itafl or theft by their 
servants la not opposed to pubtio policy. Kan 
DbsUcukkc E. I RaawarCo (1017) 

21 C. W. N. 815 

RITES AND CEREMONIES. 

See Hisdu Law— JfaBRUc* 

L la B. 33 Calc. 700 

RIVAL CANDIDATE. 

Set Mcxtcrrai, Elyctiov 

L L. R. 48 Calc. 132 

RIVAL DECREE-HOLDERS. 

Set EiEcmoY or Decree 

L L. R. 44 Calc 1072 


L L R 37 Mad. 304 


L L. R. 40 Mad. 8S8 
Rivra 

I. L. B 43 Cafe. 380 


tea, 


the It 


men! rahd ly of- 

f stream, grant by riparian owner of 
'““I, validity o/— attraction to 
r._ , lon c f 


ltd by 

exercise o/ riparian right 
1303), to 23 and 26 The 
la not an easemet-t, but a right bawd on the pnn 
cipto that all streams are paMief pun, and all the 
water flowing down any stream la for tbo common 
“‘“kind bring on tho bank* of tbo ttream 


Net Gbast 

Set Public NavroaaLK Iltvr* 

2d C. W. N. 639 
Set Reouixtiow XI or 1825 
See RrriBiAJf OmriH 

— Ming up and becoming 


A ripanan 


t whether part of public domain, when river 
or proved won navigable — Presumption 
sr as port of permanently nettled eflale — 
safest wrongful assessment of sued ricer bed 
. j non— Beg II of 7875, ss 22, 2J, 27— 

tied to uso tic water from Keg III of 1S2S, i 10— Act IX of 1S47 ] As 

noble purposes, and may, soon as it is shown or admitted that a met within 
lor tbo purpose the ambit of the reminds ri was never a public 

ay also mala narigablo river, the onus which lies on the remnsdar 

take water by to show that its bed Rat Included witbia the limits 
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RIVER BED — conld 

of hiB permanently settled estate is discharged 
or shifted. The test for determining whether 
a liter is a publio navigable river or not is whether 
or not the river is navigable for boats at all seasons 
of the year The question of size may not be 
without importance but speaking generally the 
presumption in the one case is that the bod 
belongs to the poblic or is public domain and in 
the other that the bed belongs to a private pro 
pnetor In the absence of any other evidence 
than that afforded by a thak or survey map these 
natural presumptions may be sufficient to displace 
the contrary evidence of tbo map Maharaja 
Jagadmdra v Secretary of Stale L B 30 l A 
il i e 1 L It 30 Cale 291 It ir 1 193 
(1902) Mandat v Secretary of State 20 C L J 
590 (P 0)(f9I7) Secretary of State v Bxjoy Chand 
Mahalab I L It 4C Cale 390 t e 22 C IF N 
37 2(1913) and Secretary of State v Fahamidunnteea, 
L.B IT I A 40 » e I L It IT Calc 590(1839) 
referred to The bed of a uver included in a 
permanently settled estate is iu no respect different 
from other waste lands included in the estate . 
and whatever changes may have occurred from 
natural or artificial causes and hdwever the land 
may bave improved in value Government is not 
entitled to additional revenue for snch lands 
Lope' y Muddun Mohan 13 31 I A 467 at 
p 477 5 B L B 621 , H XT B 11 (1370) 
and Bala Surya Prdthad v Secretary of State L 
It 41 I A 166 at p 135 tc I L It 40 Mad 
SS6 21 C IT A 1059 (1917) referred to When 
the bed of such a river silts op and becomes fit 
for cultivation, ne ther Beg II of 1819 nor Act 
IX of 1847 authorises the revenue authorities 
to assess the lands with rovemio Where never 
theless the revenue authorities have assessod such 
land with revenue under Act IX of 1847 Qvare — 
Whether upon the enactment of Act IX of 1917 
the limitation provided by s 24 of Beg II of 1819 
ceased to be appl cable to a suit by the owner to 
contest the validity of the ossesament and to 
recover possession of the land 6ecbetabt or 
State foe India v raortniaEATH Taoobs 

24 C W M 809 


■ Suit to content order of 

Board of Bereave confirming auutment of land 
formed by tilling vp of rutr bed — Limitation — 
—Reg 11 of 7319 • 24— Beg 111 of 13"3 * 10- 
Act IS of 1347 t 6 — Bed of public navigable nrtr 
sl.oicax tn lhak and revenue turrty maps as tri/Ain 
permanently eel led estate — Bed if to be presumed 
port of eetate The rules con'sined in s 10 of 
Beg 111 of 1828 and a 24 of Beg II of 1819 govern 
a suit to contest an order of the Board of Revenue 
under s 0 ol Act IX of 1847 confirming an assess 
went CDcTortDO Act a ad to aitsar mctdcn&T relief 
Such *o recovery of possession of lands of which 
possess on has been taken under s 10 of Beg III 
of I8°3. Tohamuhtnnuta s ease I L B 14 Calc 
67 (F B) (1336) on B C L B 17 1 A 40 
(1SS9) referred toj An order under t 6 of Act I\ 
1847 confirming an saseesment of revenue corres 
ponds to a decision of the Board under Beg II 
of 1819 and unless the suit of the nature indicated 
lv cl (3) of s 10 of Beg HI of IS^S is broi ght 
within the tune limited by s 24 of Reg II of 
J8J8 tl o decision of tbo Board declaring the land 
liable to assessment becomes final and conclusive 
for all purposes R here the Board of Revenue 
found that a river the channels whereof bad not 
materially changed between 1“93 and 1854 


RIVER BED — concld 

was a public navigable river but the thak and 
survey maps of 1859 I SSI shewed the whole width 
of the river as included in the permanently settled 
estate of the Plaintiff, the Plaintiff offering no 
other evidence Held — That the thak and survey 
maps were not in themselves suffcient to justify 
the Court in saying that the Board s order was 
wrong and should bo reversed Maharaja Jagaiin 
dra i case L B 30 1 A 4 4 e c I L B 30 
Calc 291 7 C IP If 193 (1902) referred to 
The question whether a river or watercourse is 
nangable or not does not depend on its nsme 
Phaeuixa Nath Taqobe v Secbetart or State 
ron India 24 C. W N 813 

RIWAJ-I-AM 

Sec Custom I L. R 39 AIL 674 
■ evidentiary value of — 

See Custom I L. B. 44 Calc 749 

Jhelam District, Jats, succession to 

acquired property — 

See Custom (Succession) 

LLEt Lab- SS 
— Karnal District— Succession by dau 

ghter to self acquired property— 

See Custom— Succession 

I L R 2 Bah 300 

Ludhiana District— Adoption by an 

adopted son — 

See Custom (Adojtion) 

I L. B. 1 Lah 39 

Jullundur District— Adoption ol 

daughter a son- 

bee Custom (Atomos) 

LL.K 2 Lah 193 

■ ■ Jullundur District— Succession of 

sister— 

Set Custom (Succession) 

L L. E 1 Lah 1 & 433 

Jullundur District — Adoption of 

brother s daughter s son— 

See Custom (Adottion) 

J L. R 1 Lah 15 

Jullundur District— Succession- 

daughter or collaterals — 

See Cl stom (succession) 

I L. R 1 Lah 484 

Shshpur— Succession— daughter or 

near collaterals— 

See Custom /Sue cession) 

I L. B 1 Lah 284 

— TaliiH Chahwat, District Jhelam — 

alienation in favoor of daughter— 

See Custom (Aiiznation) 

1 L. B 2 Lah. 170 

ROAD 

See EhacdaU \ UXJOE. 

I L. R 37 Bom 87 

See Municttalitt 

L L. R 43 Calc 136 

waking and maintenance of— 

See Xobt L U K. 39 Had S51 * 
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ROAD AND PUBLIC-WORKS CESS ACT. 

Set Csss Act 
ROAD CESS 

arrears ol— 

Stt Tcbljo Dskards Itrrovmt Act. « 
10 14 C W. N. 607 

sale lor arrearf #1- 

Stt Mutt, ian M 

L L. R. 38 Mad. 059 


ROAD CESS RETURN 

Set Tnranut Pam. 

JI L. R » Calc, 885 
X — — Ertdea ct-rRotiJ ttu return fled 

by a temporary Inter — Bengal Cm Atl ( IX of 
ISM), t 95—lrvIente Act (/ of 1ST!) t 2; The 
provisions of t 05 of the Bengal Cess Act arc not 
exhaustive They merely limit the »ppli ofion 
of a 21 o f the 1 n duo Evidence Act, anil 
exclude row! eri» returns wten they are sought 
to be admitted in favour of (be person by or on 
lebelf of whom they bare been filed A load 
teat return filed be a person In bis capacity as a 
temporary Icaace of a certain property Is admissible 
In evidence In favour of the superior landlord. 
Inasmuch as be roold not be regarded aa a person 
by or on behalf of whom the return was filed, 
bzwcso Nsaart Suton • Aionnra 1 ’boud 
brton (1018) I L. R. 39 Calc 1005 


2 - — S tatements made 

In road eras re turns by llornuMatt or holders 
of a maintenance grant as to the character of tbelr 
lennro ire good evidence of title against a de 
fendant claiming an ler them. If not as admissions, 
certainly as positive evidence In support of plaint 
la's claim XaLi Easkab Bahai p Maharaja 
Pratat Udai Sam Dso (1911) 

16 C. W. N 683 


ROAD CESS ACT (BENG K OP 1880) 

»*.«, 72, 79, 80, 81— TheBoyaH* 

or percentage on tbe produots of a mine payable 
by mine owners, to tbe proprietor of the land is 
part of tbe ’ annual net profit* of tbe mine and 
liable to cess. Maharaja Mawwdra Coardra 
Nahdi « To* Bscritast or State 

13 C W. V 201 

. I 20 — Real, suit /or— 7 ><nl claimed 

at higher rale than amount entered in Bond Cess 
Return Inlets them las teen a material 
alteration of 1 b* holding a landlord is not entitled 
to claim rent at a rate higher than that stated 
in the Road Cess Return Mere alteration In 
ares due either to re-oeasnremcnt or eocroech 
ment will not tele a case out of s 20 of tb« Poad 
Cess Act, 1810 L either an entry in the Record 
of Rights which only raise* a presumption, nor sn 
entry in a jama tcaeQ bait which states what the 
tenant's rent for a particular year, was, esn over 
ride tbe provisions of the Act. Dirasncnasi 
juntos r Barm Sinairt, Hud* 

1 Pat L. J. 621 

U. 47 and 64 (A and B) — 

See Braoax- Tisascv Act 1883, a 63 

l Pat l, j. lei 


ROYAL PROCLAMATION OP AUGUST 1914. 
See Costs iCT vrnn Evan 

I L. R. 44 Bom. 631 

ROYALTY. 

Etc Ijrcori* Tat Act, 1918, a. 0 

6 Pat L. J. 62 
Set Mtvts I L. R 38 Cole 372 
■ action lor — 

Set Tnaca maze 

I. L. R. 42 Calc. 282 


n ol— 


e Mortoaos. I L. R. 89 Calc 819 


Bee La vo Loan jv» Tasurr 

J. L. R. 48 Calc. 652 

nit for— 

Eta LnuTAtios 


ROYALTY OR SEIGNIORAGE FEES. 

■ - — rlfbl of Government <0 bay— 

Stt Irak ' L L. R. 40 Mad. 2 


RULES 

Stt Calcutta Rr»r Act 1920 

23 C W. N 661 

Set LlihaYirss 

I. L. R 43 Calc 855 


RULES AND ORDERS OF COURTS 

Ere Uunra VaDiors Hion Courts 


RULES OF .EVIDENCE. 

Set ArriAi. 1 L. B 38 Calc 143 
RULING C1UEF. 

■ nil against— 

Stt CrriL Fboceduhs Cods. 1908. s. 66 
8 Pat. L. I 185 
L L. R. 83 Mad. «85 


RULING OF COURT 

of coordinate juried e 

Iton, A Judge on tbe Onpml Side I* ordinarily 
bound to consider with respect tie deoislcn of 
another Judge on the OnginelEide produced before 
him, bnt tbst il he le convinced that the decision 
is erroneous, be is not under any obligation to 
follow it against bis own judgment \ m OTTB 
Dam Moout r Bissssswa* Lal Haeoovdid 
£4 C. W N 1032 

RYOT i 

Ete Madras Estatis Lard Act (I or 
1908) 8,3 L L. R. 33 Mad. 1155 


RY0T1 LAND 


See Madras Ebtatts Lard Act (Mad I 
or 1908) — 1 
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RYOTI RENT 

See Madras Estates Land Act (I or 
1008) s3 L L. R 38 Mai 733 

EYOTWAEI LAND OWNER 

Set Madras Estates Lass Act (I or 
1008) 3. 180 I L. R 39 Mai 239 

EYOTWAEI LANDS 

- — - acquisition o!, by Government — 

See Madras Estates Lasd Act (I or 
1908) S3 0 subs. (S) 8. 

L L. R. 39 Mai 944 

EYOTWAEI TENURE 

See Madras Estates Lasd Act (I or 
1903) ss 0 sub e (fi) 8 

L L R 39 Mai 944 


s 


SACRIFICE OF GOAT 

See Provincial Sm.au. Cause Courts 
Act b 23 15 C W N 668 


SADALWAR AND MAT1HRI KASUVU 

Set Madras Estates Lasd Act (I or 
1908) s 13 cl. (J) 

I LR 39 Mai 84 


SALARY 

See Attachment 

See CmL Trocedure Code (1908) a 60 
See Hindu Law— Joist Family Pro 
testy 23 C W N 534 


SALE 

St* Atteal I L R 41 Calc 418 
Si a Chaukidam Chakaran Lasds 

I L R 45 Calc "65 
Set Crvn. Procedure Cods (Act V or 
1008) S3 47 144 151 

1 L R 43 Bom 235 
See Construction or Documents 

I L. R 42 AIL 437 
I L R 33 AIL 337 635 
I L. R 41 Bom. 5 
See Contract I L. R 33 All 168 
See Contract Act (IX or 1872)— 
s 11 I L. R 35 AIL 370 

s 70 I L R. 40 AIL 555 

s. 74 I L R 38 All 52 

Set Court Sale. 

See Dekkhan Agriculturists Riuit 
Act 18 9 a. 10 L L R. 45 Bom. 87 
Set Estoppel I L. R 48 Calc 691 
•See Execution or Decree 

I L. R 38 Calc 622 
Nee Execution Sale 
See Executor, Sale by 

LLE 39 Mai 575 
See Hindu Law — Joint Family Pro 
p*bty L Ik R. 43 Bom. 4"2 


See Hindu Law— Widow 

UE 39 AIL 463 
See Insolvency I LR 41 Calc. 1016 
See Jurisdiction I LR 34 Bom. 13 
See Land Revenue Code (Bom Act 
V or 1879)t s 74. 

1 LR 41 Bom. 1"0 
See Limitation Act (IX or 1908) 
Sen I — 

Art 44 I L R 42 Bom 628 
Abts 6° and 97 

I LR 38 Mai 887 
ASt 116 I L. R 40 AIL 605 
See Mahomzdan Law — Prb tuition 

I L R. 37 AIL 522 
See Mortoaoe L L R 38 Calc 823 
I LR 40 Calc 534 
I LR 42 Calc 780 
See Occupancy Holding 

I L. R. 48 Calc 184 
See Pre Earner I L R.34 Bom. 567 
See Private Sale 

I LR 45 Calc 780 
See Provincial Insolvency Act (III 
or 1907) s 34. I L R 37 AIL 452 
See Patnx Taluk I L. R. 48 Calc 454 
See RECEirsa 14 C W N 660 
I L R 43 Calc 124 
See Sale by Government 
S ee Sale in Execution or Decree 
See Sale fob Arrears or Revenue. 

See Sale or Goods 
See SpEcrrro Relief Act (I or 1877) 
s 27 I L R 38 AIL 184 

See Transfer of Phoferty Act (IV or 
188*) s 40 I LR 40 Bom 493 
8 54 I L. R 34 Bom 139 

I L R 37 AIL 631 
s 55 I L R 43 AIL 314 

15 C W N 655 
i S3 cl 4 (1) I I R 33 Mai 446 
LLR 38 All 254 
83 5o 123 HR 34 Bom 287 
ss 60 67 and 93 

I L. R. 39 Mai 896 
See \zndor and Purchaser. 

I LR 35 Bom 289 

agreement to recovery— 

See Transfer or Pboferty Act (IV 
or 1882) s MI L. R. 39 Bom. 472 

application to set aside — 

See Cttil Procedure Code 188^ 8 244 
14 C W N 823 
See Crvn. Procedure Code (1908) O 
XXI a. 90 L L. R 38 AIL 358 
See Deposit ln Court 

I LR 43 Calc 100 
See Payment into Court 

LLE 4J Bom. 967 
Bee Sale in execution op Decree 

I L. R. 39 Calc 28 
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SALE ~cor,!d 

.— by Blahomedan to Hindu. 

S<« Fur emvtior I L It 45 Bora 658 


— by mother— 

Sit Mahoveda* Law — Mntou 

I L. R 37 Mad- 514 


— by prior mortgagee — 

Set Moetojoe I V R 45 Calc ”02 

. by servant or partner — 

Bee Adulterat ov 

I Lit 39 Calc 6S2 

Constructive Notice — 

Sr- Notice L L R 45 Bom 910 
i.— — by minor co-parcener — 


Bee FARTmov Sorr 

LLR 45 Bom. 983 

- ... — by a Municipality with oat written 

contract 

See Bom sat District II es lcireiJTtta 
Ac t (Bom Act III or 1901) M 08 
ABO 40 (3) I L R 45 Bom ”97 

— — By natural guardian— 

Stt Cmt, Pbocxdum Cop* 1908 O 
XXXtl b. 7 I LR 41 Bom 574 

Compromise in a suit lor land— 

whether a tale— 

Stt Luract (District Courts) Act 18 8 
I L R 1 Lih 109 
cons deration— whether pas co- 
habitation sufficient— 

Set OoRTRicr I L. R, 44 Bom. 542 

claimant paying Into Court tho 

decretal .amount to set aside tale— 

Bet Civil Procedure Conn (Acts V or 
194)8) O 301 ». 89 99 (2) 

1 L R 45 Bom. 1094 

Execution proceeding! transferred 

to the Collector — 

Bee Rian Co drt Crrn, Ciecclabj t 
108 a. 17 I V R 45 Bom 1132 


Decree against a judgment -debtor 

who dies — 

St* Crtn, Trocrdubr Com (Act V or 
1908) s 2 cl. (II) 0 XXI a 22 

I L R. 45 Bom 1188 

Oral evidence to prove transaction 

only a mortgage — 

Bee Dckkhar Agriculturists It eui? 
Act 1379 ■ 2 I L. R. 44 Eom 217 
conflrmaiion of— 


Bet Cite Frocxdcb* Cod* 1882 ■ 316 
LLS 33 All. 63 
Bee Civil Procedure Cod* (1908) s. 65. 

I L R 41 AIL 528 
Bee Pre memo* I L R 33 All 45 
Em Sxcosb ActeaS. 

[ LR 39 Calc 687 


— contract ol— 
fit* CuURARt RtOHY 

& -r. 1 L. B 42 Calc 28 

Bit Viiiioi ard t*r»CBAS»». 

1LR 18 Calc 458 


SAlE~eoRid 

Depos t or Earnest money on— 

Bee Contract I L R 41 All 324 

— free of incumbrance — 

Bee PbovtvCTal IssotvEvcT Act (III 
or 1907) Ss 20 22 

I L R 39 Mad 4*9 
— — - in execution of a decree — 

Ste Civil Peocedvbb Code (1008) 0 
XXI r 90 I L. R 38 AH. 358 

- ■ ■■■ knowledge of— 

Bee Limitat or Act (IX or 1908) Son 
I Art 120 I L R 38 Mad 67 
■ necessity of — 


ot mortgaged property — 

Bee JIdrtoao* I L R. 37 Calc S 


• i ■ - ot mortgagor a rights — 

Bee Bordelkdard Ai.Tr.RAno* Act (H 
or 1907) «3 1 L. E 37 All 487 

ot right title and interest of mort- 
gagor— 

Bee Tttlr I L R 37 Calc 239 

ot trust property— 

Bee Taum I L R 43 Bom 519 

properties advert sed for by the 

Official Receiver «s subiect to mortgage—* 

Bee Fbovtvcial Irsolverct ACT (IK 
or 1907) ss "0 ard 22 

L L R 39 Mad. 4”9 

Futnl Taluk- 

Bee Fatri Reoulattor 1819 9 14 
25 C W K 42 

right of repurchase reserved on — 

Bee Contract I L R 42 Bom 344 

stay of— 

Bee Mojitoaor 1 L R 37 Calc 897 

suit for on a mortgage — 

Stt Civil Procedure Cod* (1908 ) 0 
XXXIV M. 4 3 ARD 10 

I L. R. 40 All 109 
*. 8 I L. H 40 AU 203 

to prior mortgagee alter creation o! 

a puisne mortgage— 

See JIojtTOAor I LR 38 Mad. 18 


validity of — 

Bee CiRtirtCAT* or Sal* 

I L E 37 Calc 107 
Set Corn. Procedure Cod* (Act V or 
1903) as 47 art, "0 

I L R 38 Mad 1076 
Stt Trarsveh or pBor*B*rr Act (IV or 
1832) M 85 91 

I LR 37 Mad. 418 


1 ■■ Order for stay of— On? r 

Iwwsu effect te o»ty wit* emam** eated to the 
lower Cove! An outer by the Appellate Court for 
stay ot sale takes effect only when comm on lea t«l 
to the lower Court j and a rile by the lower Court 


f 
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SALE—contd 

after the pacing of the order hut before the order 
»«* commun rated is vat d Euseswn Chon 
ih rang T Uorrosutider Heaumdar 1 C AT Jf 
2 "5 followed Uutum Chand Ecii v Kama fa 
wand S irjJi It J! 33 Cole 227 not followed 

MCTHCXCIIABASAMI IlOWTURR JIlWDi 'VaYIRAR 
t KrrpcaAMi AiTarciak (1909) 

I t E 33 Had. "4 

2 Op ion o! re-purchase— £«n bj 

vendor’s grandson against the vendee * daughter 
tn lav — Co cna I to re purchase purely personal 
A deed of tale with an option of re purchase 
contained tho following clause ■ — I have given 
the land into your possess on If pc bap* at any 
t roe 1 reqn n back the land I w II pay jou iho 
alorc-tuA Ka 6CO and any money you may have 
spent cm bringing the land nto good condit on 
and purchase back the land In a suit brought 
33 years after execut on of the deed by the grandson 
of the vendor aga nst tho daughter ui law of the 
vendee to excrc s* tho opt on of re purchase — 
Iltld that tho covenant to re purchase ««a purely 
personal and the su t was not ma ntainablo 
Gvrcvath BalsJI t> Yamarava (1911) 

I L P. 35 Bom 258 

3 Sale by Recefver— &de by the 

Court and sale by Her titer under d rertfa* of Court 
d st notion between — Sale by Peel rer if reputes 
eonfrmal on of sale certificate bu Court-— Cicil 
Procedure C de (Art 7 of 190S ) O XXI rr 0 
and Of A salo by a Fece ver under d rcct on of 
Court is not • sale by Court and in *ueh a sale 
the Court does not grant a sale cert fieato nor 
doe* it confirm the sale bhnatoonni « J1 ire 
v khaloonissa R bee I L. R 21 Cab: 479 ex 
plained ColiH Hcssaw Casstm Anrrr r 
Fatima Cmck (1010) 16 C W N 394 

4 Covenant lot ttllo— Cti m mad* 

against purchaser compromised before mil brought 
— R ghl of purchaser to rla n» » ndemn tv from core 
nantor The purchaser of Immovable property 
concerning which the seller baa covenanted to 
Indemn lv the purchaser In the event of the t tie 


suit la brought and ho la deprived of the property 
by reason of a decree passed there d Imt if a 
claim which tho purchaser has n hutanttal reason 
to be! eve to he valid la Lrought agalnat h in be 
may after not ce to tho covenantor compromise 
such elain and *ue the covenantor on b a covenant 
to recover the amount paid by him to effect the 
compromlve So cth v Corepto* S R d A 40 
ref rred to. Dcroa KrvwaR r KaU Cuarar 
(1913) ALE 35 AIL 163 

5 , — Contract loi ud»— Transfer of 

Property fitt It F of 73S*) t 54— Pains— Pent 
l ah lily for — iters possession without emngnmtnt 
of learn, effect of A contract for sale •« defined 
by s. t* of tho Transfer of Property Act doe* not 
of itself create an Interest in property and there 
tore a tr.*te agreement to toy doc* not create 
at ab 1 ty to pay the rent of the tenure the subject 
matter ef the contract for sole (or T pith of 
A thG if 4 G 215 and Chatnrbhuj Honey v 
I cavett / L, R °9 Pom, J2J referred to. Mere 
Tossere on ef a pafai will not render * man liable 
for rent If the lease has not teen sulftnl to him 
< CSS T irtilerfirr* J Pear JI2 Zanders V Deneo* 
4 Pern 350 PI At v I in ley 7 Sim 143 and 
YsUk v Lonsdale l It, *1 CX 9 referred to 
I torn me Cooncr Pont Clowdhnry r KoytsA 


Chunder Paul Cho rdhury S 11 P 4"S Hacnoghttn 
v Eheelarte Singh 2 C L R S”3 Kan ktnlar 
Sen v Satyendra hath BUadra 15 6 IT K 191 
and Abdul Rob Chowdhvry r Eg jar I X, P 35 
Cole lS r> d atmgu shed Axaxoa Ciiardra For 
v AnmouH Hosseis Ci owdiujbt (1913) 

UB41 Calc 118 

6 Court sale — Acceptation of 

hid — if incomplete withoi t Court s sand on — Court 
and hoars respect -e fund ons in regard to b i Is 
Per CofT J — Lnder tho rules it is tho bane's 
business to complete tho talc though tho Court 
(as well as the Xaz r) has a d scret on to decline 
acceptance of the bglest bd when tho price 
offered appear* so dearly inadequate as to male 
it advisable to do so Tho Court has a quas 
rev s onal d scret on m (he matter and is not 
required itself to knock down tho property If 
a person goes to b d at a sale an 1 n full knowledge 
of tb s condit on offere b da for the property and 
tho property is knocked down to him tho mere 
fact that the Court baa subsequently tho diacre 
t on to confirm or annul tho Naxir s act on doc* 
not leave it open to tho bidder to w thdraw h ■ 
bd Quote Whether a second appeal let 
from on order refus ng leave to tho decree ho! !er 
to withdraw ha L d Uajeydra Prosad Jha 
r Utmdra Nath Joa (1913) 19 C W N 633 

" Execution xale dtetto tews 4 

Rttcr — Purchases lit parts by decree folder by a 
defendant vot a judgment-debtor and by a stranger 
how affected — Jfoth r of defendants appo nted 

guardian without express consent — Decree if binds 
infants — Infants interest if passes at sale A 
Court (» not competent to appoint the mother 
of infant Defendants tl efr guard an a d Item 
without her espreas consent 'Vhrro in a inort 
gage si t tho mother who was proposed by the 
plaintiff as guardlsn dlJ not appear or signify 
ter willingness to act as guardian <*/ t ten of tho 
infant defendants, but tho Court nevertheless 
appo nted her guardian and the suit ended in 
a Stereo and a sale ol tb- Infanta and others 
proper! es Held that the infants were not 
property before the Court an l were not boon t 
by the decree »nd the sale d d not pare the right 
l tie an 1 interest of the infants. Where a decree 
Is set as de subsequently to a aale In execut on ot 
the decree tho sale will Le cancel! d If tl e tnrebase 
haa been made bv tho decree hoi ier Imt not 
when the purchaser Is a stranger The sale 
will also be cancelled when tho purclascr <ht*>f)h 
not tho drerre hoi ler is cno who was a party to 
the proceed ng Though 1 * of O XXY1> of the 
Civil Procedure Code contemplate* a ssl* of tho 
mortgaged propert e» (he decree most le suits' lv 
mod fled in ear* pt ions' circumstance* < j when 
the mortgaged properties have already been 
converted nto money by operation of law 
N.uvnt CtfAXItBA MaRDAL * JOnevpRA 

SImta* tor (10H) 19 C W K 537 

g _ — Execution o! rent -4 scree— 

Encnohrancrt— Bengal 7 sraney A t (fill ef 
JSiSi, *«. /J? Its to IST—Dens* for stress* o' 
rent—ffa U under tht Dim. I Tmaney Air effect 
d— I inliut ty tetlcrt Vibttc a tcriare i* 
*oU on lee the pro vis era «f the Penpal Tenancy 
Act in rsrcotscsi of a dreree lor arrears of nsit 
and the procedure presented in the Act hat two 
olscvvrd the result therein dreented as folios < 
namely the joftbasv-r let mure rM \\*A toannal 
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SALE-a-costd 

all encumbrances otter than registered and notified 
encumbrances , the consequence of the sale docs 
not depend upon the amount of the bid offered 
by tha successful purchaser , it is independent of 
the value of the bid 8 1W of the Act was 
enacted solely for the bencGt of the decree holder , 
if the bid IS not sufficient to satisfy his decree and 
costs it entitles him to have the property told 
with power to annul all encumbrance* . but It Is 
not obligatory upon him to adopt this extreme 
measure end he is not in p® n l if he decides not to 
pureue thie special remedy BanhiWt Kapur v 
Khetra Pal Singh Hog, I L R 38 Calc 293, not 
followed Bauuollah v- IUbihoodiv (1915) 
L L R 43 CrJc 263 
— District Board, sals by — Im 


moiWfe property —Transfer of Property fc/(/K of 
1882) i SI— Incorporated Company — Suit 

ditmitoal of— -Contract recmsion of— Warner — Pet 
pendent — Cress objection — Clot procedure Code 
l Ad r of f 90S) O XU, rr S3 (3), JJ— Corporation, 
d tv of, iple*. «t receives money tinder on illegal 
or ultra free agreement 8 54 of the Transfer 
of Property Act provides that a sate of tangible 
immoveable property of the value of Rs 100 and 
upwards can be made only by a registered metro 
rnent Title to land, therefore cannot pass by a 
mere admission when tho statute requires a deed 
Jodi Hath v Rap Lai, I l R 33 Calc 967 
Dhtiram Chani v llanjt Sahu, 16 C L J 436, 
Rank Loll v ilangoo Lai, 22 C L J 3$0, 
refereed to Htmtndra hath 3/uierjee - " ' 


made by the Lieutenant Governor on the 
December 1885 under e 138 (d) of Bong Act 
III of 1885 Is that no immoveable property vested 
in a District Board can be sold except with tbs 
previous approval of the Local Government and 
except by an instrument undor tho common seal 
signed by tbe Chairman and by two members ol 
the Board It is well settled principle of inter 
pretatjon that Coarts ro construing a statute 
will give much weight to the interpretation put 
upon It, at the time of its enactment and aince, 
by those whoso duty It has been to construe, 
execute and apply It, although iaoh interprets- 
tion has not by any moans controlling effect 
upon tho Courts and may be dinregcr jed for 
regent and persuasive reasons Baleshurar v 
Bhagiralhi I L. It 35 Col c. 701, referred to 
When a pubUe body or a Company is established 
by statute or is incorporated lot special purposes 
only and la altogether the creature of gtatote 
Law the prescriptions for ita acta and contracts 
are Imperative end essential to then Validity 
Ward V Reck, 13 C ft (A’ S ) 668. Stapleton v 
Daymen t H <6 C 918, The Andalusian / R 

3P D 1S2, Le Feu cr, r Miller, 8 E A B 321 

Cope v Thoms* Horan, 3 Bwh S1J, Higgle v 
London and SlacJcvtU Ry ■ 6 Etch, 412, Freud 
v Dennett, 4 C S (\ S ) 576, Cornwall Mining 
Co v Bennett SHAH 423, Inch real Co v 
Phdltju, J B * S 598, Bcltomlcu t Case 26 Ch 
D 681 and In neQiB°rd and B-ty Toscn Council 
~0 Q B D 368, referred to A suit nrad'not be 
dismissed merely because the authority for jts 
institutions such ns a certificate under the Pensions 
Act, 1881 or t 18 of the Land Registration Aet 
or a 60 of tho Bengal Tenancy Act or a t of tho 
ouccesaiou Certificate Act is not produced with 
the plaint But this principle has no application 


SALE — could 

to a case where tho plaintiff at tho date of the 
institution of the suit had no title at all Sarat 
Chandra v Apurba Lnthna, 11 C L J, 65, 
referred to One contract is rescinded by another 
between the same/ parties, when tho latter Is 
Inconsistent with and renders impossible the 

E rformance of the former , but, if, though they 
let in terms their legal effect is the ssme. the 
second is merely a ratification of the first and the 
two must be construed together, where the new 
contract Is consistent with the continuance of the 
former one, It hae no effect unless and until It is 
performed Hunt v Soith Eastern Railway Co 
45 L J C F 57, Dodd v Chi r ton. {1897) IQ B 
652. Patmore r Colburn, 1 Cr M d It 65, Thornhill 
V mats, s c B (&’ S l Sit, referred to Bat 
where partiee enter into a contract which if valid 
would have the effect, by Implication of rescind 
log a former tontruet and It turns out that the 
second transaction cannot operate as the parties 
intended it does not have the effect., by unpli 
ration, of affecting tbeir rights in respect to the 
tenner transaction Kohl, v Ward, 4 If * O. 
113 L R 1 Etch 177, Dot dm Biddulp v Foote 
11 Q B 713, referred to Where the question 
is whother tho one party la set free by the action 
of the other the real matter for consideration 
is whether the acta or conduct of the one do or 
do not amount to an intimation of an Intention 
to abandon and altogether to refuse performance 
of the contract The true question Is whether 
the acta and conduct of the party evince an inten. 
•ion no longer to be bound by the contreot 
iteisey Steel and Iron Co v hnylor Bemon and 
Co, 9 App. Cat 431, Oencml Bill posting Co.u 
Attrition, {1908) A C 118, referred to The 
Court requires as clear evidence of tho waiver 
as of the existence of the contract itself, and will 
not act upon Ires Catalan v Brabarat, 3J A L 
200, refereed to Whore a corporation receives 
money or property under an agreement which 
tuma out to be ultra nr«», or illegal. It is not 
entitlml to retain tho tnonov The obligation 
to do justice reals upon all persons, natural and 
artificial , if one obtains the money or property 
of others, without authority, the law, mdepon 
dently of express contract, will compel reatito 
tion or compensation Chaplet) r Bntnsvnck 
Building Society 6 Q B D 696, refereed to 
*“ ordinary rule a respondent In an appeal 


party who may bo affected bp each ob/oel 
for the word ‘ appellant ” contained in a 581 
(3) ot the Code of 1882 Further, r 33 of O XU 
haa conforeed wide discretionary powers on the 

Court of Appeal to alter tho decree of the Court 

below as the case may require Jlarutnu Mouxv 

Sam e Raw Komab 8aumI915) 

I Lit B Calc. 7£0 

10 Btnand— Svi! &v purchaser 

under registered kobala against geftndinl in posset 
sura — Plaintiff, tf has to prors passing of const 
deration — Rtcilal in deed admitting receipt of 
contiierction wive of — Second appeal— Onus A 
plaintiff has to prove his title when a defendant in 
— ion pleads he is only a 1 jtt jjgj 


a conveyance 
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the receipt of consideration The onus in each & 
case Is on the defendant to show non payment of 
consideration. The fact that tho defendant is in 
possession is an important element to bo taken 
into consideration in deter m ini n g whether the 
transaction is benami But there is no presump 
lion m favour of benami even where the defendant 
la in possession Where the lower Appellate 
Court hold that thi plaintiffs purchase was benami 
being influenced by the erroneous view that the 
onus was on tho plaintiff though ft rebed also 
on the fact that the defendant was in possession, 
the finding was reversed In second appeal and the 
case wa3 sent back for re bearing A recital in a 
deed ol sale admitting the receipt ol consideration 
is evidence though not conclusive against tho 
vendor Dubqa Chakan Cuahdra p Th* Kiisr 
m Co.Ld (1916) 20 C W N 254 

11 ' ■ Sale of Tenancy — Bengal 
Tenancy Act (YIII of 1SS5) — ‘Statue of Me decree 
holder — Effect of the cessation of interest (partial 

or entire ) of the landlord Where the decree 
holder continued to bo the solo landlord at the 
data of the application for execution of tho decree 
aiu? ,vr due cda.santA' as ls.ndin.rd dw-whsi War 
took tho necessary steps for the sate of the nnder 
tenure in conformity with the statutory prov! 
turns, the effect of the execution sale is to pass 
the under tenure to the purchasor, even though 
tho decree holder has lost his interest as landlord 
before the actual salo. Forbes v llaharaj Bahadur 
Singh l L B 41 Calc 9*6 distinguished Bern 
Chancier Bhunjo v Mon Mohint Datsi, 3 C If if 
601 Chhatrapat Singh v Gopi Chand Bothra 
I L B 26 Cale 7 SO Srtmant Boy v Mahadeo 
Mahata, I I R 31 Calc 550 hhetra Pal Singh 
v Kntarihamoyi Daw l L R 33 Calc. 566 
Profit Hi y fiasibannessa 24 C I J 331 referred 
to Stiduskessa. Kbatuw c AurauuDi (1917) 

* I L. R 45 Calc 294 

12 Date Of sale — Whether date of 

Confirmation — Bengal Tenancy Actiyill of 1SS5) 
st 167, 169 Tho words dale of sale referred 
to in s 167 of the Bengal Tenancy Act mean the 
dato when tho sale is confirmed and not the date 
when the property is actually sold to tho purchaser 
ilatangim Cnoudhurani v Sreennth Das 7 C If 
V 552 referred to Banto Bthary Das V Krishna 
Chandra Bhownwk IS C IT B 319 IS C L J 
170 approved. Yusuf Can v At mat ilollah 
17 O IF V 140 d rented from ’Javda Lit 
Banebjek p L'utsu CnavpiiA Das (1017) 

I L R 15 Calc. 151 

13 Application to set aside — 

Limitation — Civil Procedure Code (Act V of 190S) 
t 47 O X XI r 90 — 4pphcation to set aside 
a tale in execution of a decree on the ground that 
the property did not belong to the original judgment 
debtor — Limitation Act ( IX of 1908) Sch. II, 
Arte 166 1S1 An application nnder a 47 of 
the Code of Civil Procedure for jetting aside the 
sale of a property on the ground that it did not 
belong to the origins! Judgment debtor is governed 
by Art 166 of the L miration Act and not Art. 
185 Bat»H Ctiasotu JvtrniMnon c JiISKI 
Chawdba Dm* (1919) I L. R 46 Calc, B75 

14. ■ i ■ i ■ Application to 

set aside sate on the ground that appt talon ft* 
execution <ra» barred by limitation— grounds for 

setting aside salt which has been confirmed No 
application to set aside a sale held in execution 


of a decree on the ground that the application 
tor attachment and salo was barred by limitation 
can be ma<) e after confirmation of the sale Lakhn 
Bai v 2; aharaja Kesho Prasad Singh Bahadur 
2 Pat L J, 157 


" ~J~ >| ■ — ■ Application to 

set aside safe — Fraud involving suppression of 
processes Oed submission of false returns, its contin 
uinp influence — Burden of proving clear and definite 
knowledge D f facts constituting fraud— Cun! Pro 
cedurc Co& (<icl V o 1903). s HSi In a case to 
set aside « B j e nnder O XXI, r 8 
Code the applicant must hav„ 
merely of the fectum of the sale but a clear and 
definite knowledge of tho facts which constitute 
the fraud before time can run against him or 1 er 
When by a f ran d involving suppression of pro 
cesses ant) submission of false returns, the appli 
cant is kept out of knowledge of the salo of hts 
property such fraud must be held to have a 
continuing influence Indeed in such a case 
it is for the other aido to show that the injured 
party had clear and definite knowledge of the 
facts wh ch constitute the fraud at a time from 
*-h\nb teiefa ts a tCartmg porn t tie cuii ft fiarretf 
by limitation horny an Sahu v hlphanih 
Damudar Das 16 C IF N 891 and Bohimbhoy 
nabibbhoy y Turner 1 L R 17 Bom 341 referred 
t0 . ™ point below in shotting out evidence 
material irregularity in the exercise 
of “» jurisdiction Bhcsak Maki Dasi p 
PnoruLLA Kaisxo Dfia (19 B 0) 

I L. R 48 Calc 119 

U ~ — Notice— In the case of an oral 

sale with possession and payment followed by 
* regnUied (l e to another person with notice 
of first aaii* it was held that first sale had priority 
and could cl a jm a registered sale deed Dxsaibhai 
JOBABHAI 1, ]SWAB JxSlIINO 

I L. H. 44 Bom. 588 

17 ' — Salo under mortgage decree — 

High Court Original Sole— Mortgage Decree — Civil 
Procedure c«f« (Ad V of 1903) O XXI r S9 
The provia onj of O \XI r 89, of the Civil 
Procedure Coda (Ait V of 1008) apply to a sale 
under a mortgage decree and in tho Original side 
of a Chartered JJ gh Court A Judge on the 
Original S(j 0 la orili unly boi nd to consider 
with respect the decuion ol anothir Judge on the 
Original Sid« produced before him, bit If be is 
convinced [fiat the decision ia erroneous, be is 
not under an obligation to follow It against, his 
own judgment Svrendra Kr slo Boy v Guru 
Pada Cho,h 24 C IF N 336 overruled 
Chaitram Rambilas y Bndkwhand Xeenchand , 

I L B 12 Calc 1140 explained. V minis v 
Dass Moot.)! v Bisbswab Lai. IIaboovciu (1020) 

I L. R 43 Calc 69 

18 Procured by fraud— Recon- 

veyance —Where a sate under Act XI of IIL>9 was 
brought »h<)ut by deliberate default on the part 
of the agent 0 { one of the co-ownere of the estate 
and the purvhsse at the sale was effocled under 
a pro arranged plan to which tho said agent 
was a potty in the name of a person who under 
that arrang eratn t was to hold the property far 
the benefit 0 f hunsetl and lhe other parties to 

f* 44 “—That tho sale had no higher effect 
than a priv a to at e net ion and the purchaser who 
had taken with notice of or was implicated in tha 
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fraud should bo m» ' - - ■ ■ - • 

Ij the fig! liul ownere Kenan Bjtuh Kijrro 
Itoi r Binaa C t*wf>*A CiUTTorionn 

24 C W V 382 

J9 For rent urnn under Bengal 

Tenancy Act— In 4W“* the ertendon there 
VaoiCh \lV Cjt th« lineal (euancy Aot 1885 a 
•lie un]»r Bengal Act VIII of 1863 it Id btrt to bo 
■el atldo end r a II* of the Bengal Tenancy 
Act upon tho JttJ„ineat Debtor depoalling In 
Conti within 30 d»y* of w lale 11 * amoi nt of 

tbo decree UhhuI 11 ** Miaitll c 1 twin* 

hUiuriTua I L. R 48 Calc 811 

SALE ABSOLUTE 

Sff I»onxc***c» I L B 43 Calc 838 
SALE BY OOVEItHMENT 

Br» nmilmticr 1F03 s. 18 

1 L. It 44 Calc 328 

SALE CERTIFICATE 

Sta Ace tat a r«****aww 

X L. R 43 Calc 173 
Stt CrrtL r»ccir>m* Coca. 1908— 

* M MCffS JM1 

i its »*o o Yxi a. «« 

2 Pal. X* 3 130 

0 TXI» *• W 
S a UomMa 

I LE H Jtad 481 
St* Sita t* taacTOit ot meat* 
20 C. W W 819 

. n AfiWraenplwre of pro- 

perty to It reii— R‘3*t of outturn nrehottr to 
retorer pot * emoii of property n trutty lwW< to ooU 
IVbere a holding l* sold in eiecnlion of a rent 
decree the paran Stint deacriptlnn In the Ml* 
certificate i* oid oAnl.r the general deecriptlou 
of the bo) ling Th« plot number* are a auhor 


SALE-DEED 

See Ao*b*«st to sslu 

1LK !1 Bom 448 
Set CosyrarcTloy or earn 

I L. it 39 Bom 119 
I L. R. 40 Bom 74 
Sit DiiTt* AotictrLTCaisT* Itruxr 
Act (X\ II or 18 P) ea. 3 cl- (g) »to 
104 I L. B 40 Bora J97 

L L. R 43 Bom 87 
Set Evreaxoa Act 1872. a. 92 

I LS St Bom 69 
1 L S 33 Bom 93 
Set Lrarr*Tlov Act 1877 Bch II Arts 
13* 144 I U 35 Bom. 438 
Set Driffthrt Act 1908 Ben I Aar 
91 I L. It 42 Bom 638 

St« Sen *o* Cascxujtiow or coco 
kssi I L R 33 AU 232 

See Tmyerta orPaoyrSTx Aci IBS'* 
8. 64. 1 L It 40 Bom 313 

1 L B 41 Bom 360 


SALE-DEED— <o*/<f 

lor a low ralo* from cllen* — 

See Psorumoxii. Mucomrcr 

I L. R 43 Kad £9 

• jalsfaYc la. — 

St t Fvinivcr Act (T or 16“I) • 9? 
cl. (a) 1 L. R 30 2'aL 792 

— -- Minor’# wit io ret aside — 

Set FrzcMO Rrusr Act 18“7, 
a. 41 I L R 44 Bom l'S 

— — OH document— admlfai Willy of— 

fin Lvtnrvcr act 187* a 6* 

I L. R 44 Bern *10 

pnea specified In— 

Stt 1/noswc* Act (l os a. 01 

I- L. R. 38 Mad. 814 
- Cvrennnl for 


breach of — Limitation Alt (IT of HOi) Art lit— 
Trmefrt of Property A(t (/l of If S ' 1 J I S3 f*J 
A Wit for root p. neat) n for I reach of an e«pre*t 
or Implied coTrcant for l tie an 1 i|oiet enjoyment 
in reenret of a tale-deed credited afler own ng 
Inlo fort* of llo Transfer of lro|*rty Act la 
govo-med by Art 116 ot the Limitation Act 
base lair reviewed Sutkrno R iirar T Rojo 
fopnla frdJuir (19U) SM » A 373 approved. 
Covenant foe title omlef • 6® IS) of the Ttetwfer 
of 1 rotxrty Act la anneird to the contract of aalo 
aa weft a> to the conveyance ARCsacnata v. 

IUmaswi (1914) I l R 38 Mad. U71 

__ — , ( «r pulcvcd agree 

meet to tetotery—ilerlfBe h tmdrt onttl utlo— 
The plaint ff porehaaed the property In auit 
(or defendant In lfi03 and at the aame time patted 
an agreement to twon»ey the property after 
5 yeara Thl* doenment *at not regurtered. 
Thereafter the plaintiff Icaaed the land fo the 
defendant front time to <fmc and in 1916 lord to 
recover poaaeadon on the *lrerg1h of the rent 
notea peaaerl to lira hr dafendant The Court 
of flrvt matance aJ) >ired the plaJrtlJT » tUlm hold ng 
that ■ I0A of the IVbkban Agrtcolluruita Ifelef 
Act did not apply and that the agreement to 
reeonvey could not lo looked Into (or want of 
registration. The loner Appellete Coart rCTereod 
the decree on the groan 1 that the tale-deed w»» 
obtained by itiiirepreecnUllon and (hat the 
defendant n-ool 1 never hare paaaed (lie lame 
If the pdalnllfi had not eaanred h m that hla owner 
ship waa not loat and that le would !«> allowed 
to redeem The plaint It appealed to tbn Jt gh 
Court i Held decreeing the au t (I) that the 
lower Appellate Court a view that the trenaac 
(Ion must ho corn utr red a mortgage hecauae 
there bad been a m arepreaentation at tho ( me 
tbo document vti a pned eonld not be upheld 
(*) that the defendant* ta™ did not proceed 
i pon the foolinf that the two document* together 
conatltuted a moitgaje by ccnd t onal tain nor 
wa* there evidence before the Court to come to 
that concilia ont (3) that the case aet op by <be 
defendant waa onu for spec fic perfonranen of 
an agreement to reconvey end that defence could 
not aueceed In law Per llacxsoo C J 
It here the question 19 whether a aa Indeed and the 
agreement to reeonvey ynahe together a mortgage 
i.MnAn — al aalo the Court hai atnclly apeak ng 
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SALE-DEED — -covtJJ 

to that tl ere is aach extnnsie evidence and eircums 
I ante* which show tho relation of tio written 
language to existing facts, tl at therefore it would 
to pwsitio to corao to the conclusion that tbe 
documents which on tho faro of them constitute 
a tale, and an agreement to rcccniey within a 
certain period or after a certain period amount 
to a mortgage X'audeo SaTVssner r Dnovctr 
< I02O > • I L R 41 Bon 961 


SALE FOR ARREARS OF RENT 

Set Ijmitatios Act, 1908 , s 2 

I L.E 3S Mad. 832 

An t Sstr 


■ ' 1 “ Purel hue of paint — 

Oppoaition lo prurchaser’t txxtetiion Application 

for proclamation— The District Judge or the Collector 

fie proper authority to utne proclamation Pert 

recovery (Under Ttnurtt) Ad (Beug l III of 
1865) t 3 — Repealing Act (XYI of ISH)— Urania 
lH*« Tin of 1319 w S. 9 IS (2) . I Of 18*0 and 
VII of 1832. M 16 Cl (2) of I Is of Regula 
t!on VIII of 1819 haa not boon affected be a 3 
of Deng. Act Vlfl of 18G3. Proceedings taken 
to annul the aslo of certain frvfni lands eold for 
arrears of rent haring terminated m favour of 
tho pnrehaaer and the sale having become final 
and conclusive, the purchaser in attempting to 
realise tho rents from the cultivator* of the londa 
comprised in tho tenure purchased by him was 
opposed in his attempt by »omo of the Interne 
diate holders who claimed interest between the 
late pntmdar and tho cultivators Tberebpon, he 
applied to the District Judge to isene a predate* 
tion under a 15 of the I*ulni Reg VIII of 1819 
The District Judge returned the application sod 
directed that It should lo made to the Collector 
who was the proper authority to issue the prods 
motion II rid. that tho view taken by the D?a 
trict Judge wa» erroneous end that he bad failed 
to exercise tho jurisdiction still Tested in him 
hr law under cl (2) * 15 of tho Futni Reg VIII 
of 1810 Majimatha Nath Mittu r District 
Jddox, 24-Paboatas (1910) 

I L R 44 C*Ic 715 


— Sale under Ben Art 

VIII of J$B5—DepotU in Court— Betting a rule 
rale In Orissa since the extension thereto of 
Ch. XIV of the Bengal Tenancy Act (VIII of 
18S5), a sale under Ben Act VIII of 186a Is liable 
to be set aside under a 174 of the Bengal Tenancy 
Art, 1885, upon the judgment-debtor depos tmg 
In the Court withm 30 day* of the aale the 
amount recoverable under tho decree Judgment 
of fie High Coart eStmed. T.r renmua 
JfAHAim v Ratxakab Maiiatatka, (1921) 

I L. R 48 Calc 811 


SALE FOR ARREARS OF REVEffRE 

Set Pbotcscul Isbolvtvcy Act 1907 
ss 20 xbd 22 I L. E 39 Mad. 479 
See Rbvzwui Eut Laws 
Set Salt 

Judgment Debtor remaining in 

Possession — Suit to recover — 

Set Limitation Act 1908 Scs I, Alt 
12A I. L. R, 45 Bom. 45 

1 Irregularity — Substantial Lots— 

Sale Salification, incorrect entry in — A of ice — Beng 


SALE FOR ARREARS OF REVENUE — conul 
Act VII of 1SCS tr 8 II— Deny AclXJofJSSO, 

* 33 An Incorrect entry in a aa!o notif cation 
resulting in misleading intending bidders is sn 
irregularity such a a is contemplated by s 33 of 
Bengal Act XI of 16o9 Deonaudan Singh v 
Manlodh Singh I L B 3* Cole 111 discussed 
Though * 8 of Bengal Act \II of 1868 prevent* 
a plaintiff from proving any Irregularity in tho 
service of notice required by a 11, yet it would 
Hot prevent him from proving that a notice In 
contravention of the provisions of tliat Act was 
served in a wrong mehal which In Itself and by 
It* aervico supported the conclusion that tho 
mis statement In the sale notification constituted 

• serious irregularity P.ajeam IUssi r Gasesb 
TSA5AT) Srictiandav M ahatatra (1910) 

I L R 37 Calc 407 


- Incumbrance — In penden, 


V 


appl ter to properly attaeked in execution of money 
decree — Attachment ta areerhon of money decree, if 
creates a charge — Rerenue Sale Lav ( Act XI of 
1359) r 52 — Attachment, if incumbrance — Sale 
for nrveors of revenue. >f alienation by proprietor 
Tho doctrine of Jia penden* is applicable to sales 
m isnfum The doctrine is applicable to pro 
eeedinga to realuo the mortgage money after a 
decreo for aale of the property But where a 
property not mortgaged is attached in execution 
of a money decree the doctnne of lit pendent 
doe* not apply to the *n!e of that property Where 
a property wa* attached in execution of a money 
decree and id the course of the execution pro- 
ceedings was eold for artear* of revenue lull, ~ 
that the attachment did not create any title or 
charge on the property and did not constitute 
an incumbrance within the meaning of * 64 of 
Act XI of 1859 Frederick reacock y If a Jan 
Copal. I L R 29 Calc 428 t c 6 C W A 
67 7 i/oti Lai v Karrcbuldm Singh, I L. R 25 
Calc. 178 referred to Fean Lai Stnfh v Chord, 
Charon Singh 5 C L J SO t c II O IF A 
163 distinguished Held, farther that a sale for 
arrears of Government revenue cannot be regarded 
as an alienation made by the proprietor ro as to 
make the doctnne of lit pendent apphcab e 
UanDio Sabas Sahu e Thaecb Prasad Srson 
(1910) 11C W N 877 

3 Incumbrance or 

under tenure heap atotded and when — If erne pro- 
fits — Liability of eevrral elastet of tenure holder t — 
Damagtt An incumbrance or under tenure Is 
not ipto facto avo ded by the sale of an estate 
for arrears of revenue, and is only liable to to 
avoided at the option of the purchaser at such 
*ale Tit* Bh v llohesh (thunder Bajcli I. L 
B 9 Calc 683, followed The law does not require 
•ny not ca as a necessary preliminary to a suit to 
avoid an under tenure but the option of the 
purchaser may bo exercised by the lost tntion of a 
amt within the time approved by law Where 
auch a suit has been instituted the tenure most 
be regarded annulled from the date of the com 
mencement of the nut. For the jpenod antecedent 
to a suit for annulment of an incumbrance the 
possession of the under tenure holder is not wrong 
ful and purchasers at the revenue aale are not 
entitled to claim by way of damages for use and 
occupation any ion in excess of what actually 
represent* tho rent payable by the tenure holder 
of the first decree A decree for rent In such a 
case can be made only against snch of the defen- 
dants as held the tenures directly under the 
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SALE FOR ARREARS OF REVEIfUE — contd 

defaulting proprietors, and not against all of Item 
Jointly and severally la respect ol mesne profit* 
which ace no during the pendenoy of a auit for 
possession, the liability of different tenure-holders 
ol the same degree, and of aepaTate under tenure 
holder* of different degrees, should bo apportioned 
according to the share of the profits intercepted 
by each Jotindro dfeha* Ldkm v Qum Prosartno 
LaA.fi, I L R 31 Calc 107 , L R 31 1 A 91, 
referred to A release of one Joint wrong doer 
without any intention to release the other Joint 
tort feasors, but only aa a partial eatlafartion, 
discharges tho othsre only pro tanlo Where 
the pluntiSs released aoma oi the wrong-doers 
front liability, the claim against the other* have 
bean split up by ihoir own conduct, and a joint 
deerea ought not to ba passed against all the 
dofendanta BissonatA Teuary r Roylashbany 
Haram Singh, 2 Lfay 207, followed RaxxATav 
KatalI v Aswrvi Lunin Dorr (1910) 

II S 37 Calc 559 

4 — LUbditr of ancllon-rurchaisr 

in reipect ol payment of arrears of revenna— 
Appropriation ol payment to pirticular tint, and 
acceptance and aelnoudedymtnj «/ Triuury Of fleer 
—Subeeauent approbation by Treasury Officer to 
earlier list— Salt for arrears so created, lait (a ett 
aside— Contract Act (IX of IS72), u S3, 60 Where 
the proprietor of an estate made a payment in 
reaocot of arrears of revenue, and in the document 
which accompinied the payment to the Govern- 
ment, expressly appronrutod it to the aatisfso. 
tlon of * particular kiit, and the money was 
accepted and acknowledged by tho Treasury 
Ofiloer as paid on that account. Hell, it was 
not In the power of on* of tho parties to the Irani 
actios Without tho latent of (bo other, to vary 
tho effoct of transaction by altering the appro- 
priation In which both originally concurred 
After a payment had beon so specially appro- 
priated ind acorptwi as paid in respect of a abt 
due in January 1W3, its Treasury Officer applied 
part of it to the satisfaction of an earlier lust due 
in September I°01, and only paid t‘ e remainder 
toward* the January hist, with the reault that 
an arrest was crested in the January hist to 
which the payment had been wholly appropriated 
and a rain took, plane for euch arrest Ion amt to 
stt aalde the sole —Held (reversing the decision of 
tho High Court), that no arrears in respect of the 
January hist were really due at the date of the 
sate which was therefore without jurisdiction and 
mva]' 1 Vrtnhle Ba S3 and 80 of the Contract 
Act (I v of 1872), relating to the appropriation of 
payments might hare berm applicable to tho cue, 
if tho parties to tho transaction had not by their 
own actions placed the matter beyond doubt. 
JIshoued Jaw e Ganaa Bismrv Snou (1911) 
II B. 39 Calc. 637 

5 — Incumbrance extinguished by 

Side under mortgage-decree — ol the date a! tale, net 
of confirmation — Liability of mortgage purchaser lor 
revenue -—Act XI of 1SS9 e St The appellant as 
apnrchaBer at a revenue sale ol the property In 
salt sued to eject the respondent who claimed 
n “ d " £ ««rtl float* d*«ed April 23rd 1900 
lq^ r ^T.. W, a POr '- h J' W **"?* m March l»:h ' 
X** d SS ea r for 8a,6 «bt*'ued by himself 
Ksreh 29th 1300 * 


SALE FOR ARREARS OF REVENGE-^ as? 
proprietary title was complete on March 10th 
and that it passed to the appellant by the revenue 
sale, llis mortgagee title could not be kept 
alive so as to operate on March 29th 1900. a* an 
Incumbrance within the meaning ol s 64 of Act 
XI of 1859 Bhawaih Rowan v Marnra* 
PBiSAD Ervos (1912) . L B. 39 L A 228 


6 Common Tenancy — Revenue Sate 

Lav (Act XI 0/ MM), e» 10, 11 and S3— Purchase 
of a revenue tale 0/ an undivided interest of specific 
mounts in o» estate in resjett o/ irAicA etparate 
accounts ■ cere opened, effect oj — Re/erence to a third 
Judge — Civil Procedure Code ( Act XIV ol 1SS2, 
s J75 — Act V ol 1S00, t OS (2) Per MooKXRJK 
and VjunsT, JJ , (Bh*tt, J dissenting), that 
a proprietor, who is not a recorded sharer of a 
joint estate held in joint tenancy, within (ho 
meaning of s 10 of the Revenue Sale Law, nor a 
recorded sharer whose ehare consists of a specific 
portion of the lands of tho estate within the 
meaning of s 11, bot it recorded a* proprietor 
of an or, divided interest held In common tenancy 
of a specific portion of the lands of the estate, 
but not extending over the wholo estate within 
the moaning of s 70 ol tho Land Registration 
Act, 10 not entitled to acquire the estate purchased 
by him at a solo held for arrears of revenue, free 
ol enoumbrances The expression “ estate held 
In common tenancy ” Id a. 10 of the Revenue 
Sale Law means an estole whore all the eharers 
have a common right and interest m the wholo 
of the estate 71 here, therefore, Tanouo eo- 
aharers have certain Interact, not in the whole 
estate, but only in particular wills ges of that 
estate. It cannot be said that the estate is held 
in common tenancy A vnhoo Shahs v Ram 
Perthai Raroin 8>i>pA, SI V It , 3S, followed, 
MlSiUUlD llUDl R ASSAM RlUH O SalOSKAMKAA 

Rxhsiiad Swotr (1911) I L. R 39 Calc 353 


7, — . - Government Land— Act XI of 

IS69, si 2 and 3— Bengal Act Ml oj JSCS— 
Gocrrnmrnt tenure is nosAaf 1'srchar.nagratn in 
(Ac 21 pergannahs—haluhynt fixing dale tor pay 
men t of revenue in every year—Sale for arrears 
when wo arrears were dwt— Vnfiotiow of contract 
of parties by general considerations or admintstrn 
tire rules not permissible S 2 of Act XI of 1859 
enacts that " if the whole or a portion of s> kvst 
or Instalment of any month, ol the era according 
to which the settlement and tut landi of any 
mahal have been regulated be unpaid on the 1st 
of the following month of euch era, the emu ro 
remaining unpaid ahall he considered aa an arrear 
of revenue" 8 3 provides that the ‘ Boatd 
of Revenue at Calcutta ahall determine upon what 
dates all arreare of revenue shall be paid no lo 
each district under their jurisdiction, in default 
of which payment estates in arrear shall be sold , ’ 

and a notification dnly published in compliance 

with lha6 section on 6th October 1871 “ fixed 
the 28th June of each respective year as the 
latest data of payment of the rents of all deaenp- 
tiona of tenures in Khaa Mahal Panchannagtim, 
in default of which payment on or previous to 
that date tenures in arrears in that Mahal will 
ba sold-'' The appellant was the holder of a 
Government tenure in Dihi Fanchanmigram, 

’ to which, by vutuo of Bengal Act VII of 1868, 
Act XI of 1859 was applicable , sad the iahttfiyai 
under which he held stipulated for “payment of 

the whole jumna in the Collect orate within 28t! 
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SALE FOR ARREARS OF REVENUE — conid 
June every year 1 The revenue remaining unpaid 
on 23th Juno 1302, the tenure was, alter the preb 
nil nary procedure prescribed by the Acta »old for 
arrears of revenue on 16th Starch 1903, and 
purchased by the respondent Held (reversing 
the decision of the High Court) that on the 
construction of the Acts and the above notifies 
tion, the revenue was not m arrear until 1st Joly 
1002, and the date fired as that on which the 
tenure could be sold in default of payment of the 
arrears was 23th June 1003 There -were there 
fore at the date of the sale no arrears of revenue 
and in accordance vrith the decision in Ralkishen 
Das v Aimpion I I. P. 25 Calc S33 L T 25 
1 A 151, the sale was consequently invalid Iso 
variation of the contract of parties and the statu 
tory provisions applicable thereto is possible by 
reason of gen'ral considerations of administrative 
rules which have not the sanction of Indian status 
Han Hcksic Rum v I)ub lav Cuanpea Kar 
I L. R 39 Calc 981 
8 — ■■■■ Sale within 30 day* of service 
Of sale proclamation, if nullity— Revenue Safa 
Law Act (Act XI o/ 1S59) ss 6 33— Question 
i/ one o/ due «m « — Peng Act Yll of 1563 » S — 
Second appeal — finding of irregularity end srods 
quacy of price — Sale if must be hell bad as matter 
of law The fact that the proclamation of sale 
was affixed m the Collectorate less than 30 days 
before tho date of sale in contravention of the 
provisions of » 0 of Act XI of 1859, does not make 
the sate a nullity The aale in such a case is a sale 
under the provisions of the Act and the restne 
tions imposed by it on the right of the defaulter 
to have the sale set as de apply Lola ilobarak 
Lai v The Secretary of State, 1 L P 11 Calc 
200, held not binding bv reason of the decision 
in Taeaiduk Rasul v Ahmad Jutliis 1 L. R 
21 Calc 66 and Oobmd Lai v Ramjanam I L R 
21 Calc. 7 0 Where the Court of Appeal below 
found (i) that the aale proclamation was affixed 
in the Collectorate within less thin 30 daya of 
the aale | (n) end that the price real sed at the 
sale was Inadequate j (ui) but that there wss 
no evidence to connect the inadequacy of the 
price with the irregularity and dismissed the eoit 
to set aside the tale Held that it was not open 
to the High Court m second eppeal to hold as a 
matter of law that the inadequacy of tho price 
was the consequence of the irregularity and tho 
appeal was concluded by the findings of fact 
of the lower Appellate Court Semite Per 
Coxn, J . — The question whether notice of tho 
proclamation was served in time is part of the 
larger question whether it Ess "been duly served 
within the meaning of 8 8 of Peng Act VII of 
1868 Jonhatn v Secretary of Slate TOWN 
377 , Sheikh Mohamed Aga v Jadunandan, 10 
C W if 137 Sheo Ratan v Id Lai, 1 L R 
Cede 1 , 6 C IF N 633 doubted Gasgadhak 
Dabs t> Bhtkabi C har aic Das (1911) 

16 C W. N 227 
9 — — — — gait to recover from person la 
wrongful possession from before aale — Revenue 
Bale Law (Aet XI of 1859), t S4~-Purchater of 

si art of revenue paying estate— Limitation A 
purchaser at a revenue sale of a share in a revenue 
paying estate Is not a person claiming from or 
through the defaulter but rather adversely to 
him and under a paramount title A person 
who has not acquired title aa against the defaulter , 


SALE FOR ARREARS OF REVENUE— con {J 
by adverao possession for the full statutory period 
cannot resist the purchaser’s auit for recovery 
unless his possession baa been adverse to the 
pnrehasera for the statutory period Kalanand 
Singh v Sarafat Hostin, 12 C IF A 628, not 
followed Unas Chandba Mukeidjie p Axsuoy 
Kctiar Das (1012) 16 C W K 587 

10 Purchase by mortgagee ifl 

execution of lus mortgage decree o! the mort- 
gaged property— Svluejuent arrears of revenue and 
tale for tueh arrears — Liability of purchaser in 
execution of decree of Civil Court— Rights of 
purchaser at sale for arrears of retenue S. 64 of 
Act XI of 1859 enacts that when a share cf an 
estate is sold “ the purchaser shall acquire tho 
sbaro subject to all incumbrances and shall cot 
acquire any rights which were not poaresred by 
the previous owner On 0th August 1886 » 
mortgage was granted in favonr of the respondent 
over a certain ahare in 4 out of 71 villages On 
31at May he obtained a decree on his mortgage 
which was made absolute on 10th December 
1899 He executed his decree and a sale took 
place on 19th March 1900 at which the respondent 
himself became the purchaser On 28th March an 
instalment of Government revenue pn tho 71 
villages fell into arrear, and the whole residuary 
share of 71 milages including the 4 nDagea pur 
chased by the respondent, was notified (or sale 
The respondent d d not pay the revenue due but 
cn 23rd April he obtained a certificate eonfirnfing 
the sale of 19th March in execution of his decree 
On Bill June 1900 the whole of the milage* waa 
*o!d for arrears cf revenue and was purchased by 
the predecessor in title of the appellant In a suit 
against the respondent for the stare purchased at 
tie execntion sale — Held by the Judicial Ccm 
mittee (reversing the execution of tie High Court) 
that the sale in execution of the mortgsge decree 
took effect from the actual date of the sale and not 
from its confirmation and. therefore, from IBth 
March 1000 the respondent by biepurchsre became 
the proprietor of the estate sold and not merely 
the purchaser of such right, title and interest in it 
ae the mortgagor might have had. He was, there 
fore notwithstanding the provisions cl t 54 of 
Act XI of 1859 (which in fact rather confirmed 
the view taken) not in a position to maintain 
aa against himself or as against third parties 
unconnected with mortgage transactions upon the 
propertr, the position that his mortgage still 
remained an incumbrance thereon That incum 
brance had become extinct by the mortgagee a 
ovemd ng right w'fien'be 'became coraplele owner 
of the lands To keep it al ve as the respondent 
sought to do, would introduce confus on into the 
mechanism of transfer and insecurity into the 
lights in immovable property which were not 
warranted by the Act Bhawabi EuwaB v 
Matbcba PbasaP Stsoh, (1912) 

I L R 40 Calc 89 

11 • Share of estate not told at 

auction — Payment of arrears by defaulting pro 
prietor— Subsequent payment by to thartr—1 net tty 
between depositors — Suit to ett aside eah — Pcieri e 
Sales Act (XI of 1869) ss 13, U. 33, S3 In 
respect of a certain lev i numerous separate 
accounts bad been opened in the Collector a 
register The plaintiff had an interest in separate 
account ho. 282, the 1st defendant In ho 368 
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SALE FOE ARREARS OF REVENUE — cantJ 
tell purchasers what they were invited to bid for 
Held, also, on the evidence, that the property 
had been sold at an inadequate price, and that 
tha lowness of the pnee was due to the defee 
tiveness of tha specification of the property to he 
sold in the notification of sale, which was not 
merely an irregularity but a defect that rendered 
tho sale void Pavanshwah I’ll as ah Siagk r 
BaUnatd Ram Goovka (1915) 

I LB 12 Calc 397 

14 — Purchaser ol a share — Meaning 

o/ fie uwi/i, " tie purchaser shall not acquire any 
rights which were not possessed by fie prenovt 
owner or owners" — -Revenue Sale Law ( Act XI 
ol 18S9), s hi At a sale under A- 13 of Act XI of 
18o9 it is not the rights of the recorded proprietor 
that pass, but the share tt*elf Tho policy of 
the revenue law is to protect tho revoDue and 
make the share on which the revenue is assessed 
available for the arrears of revenue due upon it 
Debt Das Chowlhun v Bipro Charan 6 hosal, 
I L R 22 Calc 6 II , followed Banohta Dost 
v Monmolha Rath Ooswami, II C IV N $21, 
Kumar Kdlanand Singh v Syed Sarafat 
I'utsain, 12 C W N $28, Eahimuddi Munsht 
v Aafmv Kanta Lai in, J 3 C II. A' 407, B,las 
Chandra Mvlcrjte v Aistov Kumar Das, 16 
O ir A' $87, Bhawani koer v Mathura rraiad, 
7 C L. J I, Annoda Prosad Chose v Rajtndra 
Kumar Chose, I L It 29 Calc 223, and Oungadeen 
Miner v. Khecroa ilundaL, 14 B L R 
referred to KncMEsn Chawdba Rakstut r 
Abdul Hamid SntDAn (1915) 

L L R 43 Calc 46 

15 Adverse possession— Limda 

turn— Incumbrance — Limitation Act ( IX of 1908), 
Sch I , Arts 121, 142, 111— Assam Land and 
Revenue Regulation (/ of 1880), ss 70. 71 In a 
•Uit for Has possession and mesne profits in 
respect of certain lands purchased by the plaintiffs 
at a sale for arrears of Government revenue, the 
defendants contended that they had been in 
adverse possession of tie sa d lands for a long 
time, that their occupation was in the nature 
of an incumbrance and that tho plamtifls were 
not entitled to Avoid the same . — field, that the 
interest which the defendants ecnntrrd was an 
Incumbrance within tho meaning of Art 121 end 
the suit was barred by limitation Kami Khan 
r Bro)OhathDai,I L R 22CaU 214 and Suffer 
Chandra Pol Choitdhury r. Rajendra Lai Gosuomi, 
1 L.J! 25 Calc 167, approved Kumar Kalanand 
■Singh V Syrd Sarafat 11 ossein, 12 C II X $28. 
and ffitimuili 1/vadi r Aa/mi Kanin Lahm 
13 C II A’ 407, distinguished Prasakka 
K cMABDrrrr NajirvoiiA Khwar Derr (1915) 

I LB C Calc. 779 

IB — Co-owntra ol a abate ol estate 

aabfect to tun frnct nary mortgage — Mortgagee 

■ a poiisssion, undertaking by, to pay revenue — 
Default deliberately made by agents cf minor 
mortgagee — Perchore at sale fof arrears by mart 
gages s agents — Crtiamv purchase — Fiduciary trio- 
t.irn between mortgagee and mortgagors — Suit ly 
other re owners to Kt ends aale— Terms on recovery 
of property— Contribution towards srpenses properly 
incurred by mortgagee— Duty of counsel is « yarn 
case— Privy Council, -predict of Of a 15 annas 
share of revenue paying estate, a 3 annas share 
belonged to the plaintiffs (respondents subject 
to a usufructuary mortgage of that share for the 


SALE FOR ARREARS OF REVENUE — oontd 
benefit of the defendant (appellant) a minor 
wbo, as mortgagee in possession, undertook (aa 
was stipulated in the mortgage deed) to pay the 
revenue to Government for the mortgaged share. 
The remaining nine annas belonged to others 
of the plaintiffs In Jnne 1005, a earn of Ra 3, 
annos 6 In excess of the quota payablo was 
paid on the mortgagee e behalf by his agents In 
September 1906 only Is 0 instead of Ra 12 
was so paid, and that left a balanco owing which 
in due course amounted to an arrest within the 
meaning of Act XI of 1609 and to recover this 
arrear the 12 annas estate was sold by the Collector 
on 20th March 1907 and purchased by the agents 
benami on behalf of the mortgagee defendant 
The High Court, reversing the judgment of the 
Subordinate Judge who had dismissed the suit, 
found that the purchase was fraudulent, while 
their Lordship* of the Judicial Committee 
acquitted the minor of any personal misconduct 
in relation to the default or sale, and were of 
opinion that regarding the position aa a whole 
it led to the conclusion that the revenue wai 
intentionally allowed by the agents to fall into 
arrear with a view to the property being put up 
for aale and bought on behalf of the minor Held, 
that the arrear which occasioned the sale was 
due to the insufficient payment made in respect 
of tho three annsa share, and this waa none tl o 
lesa the reanlt of tho default of those interc«ted 
in that share becau'o au excess payment had been 
made In Juno 1903 , that had been long absorted 
and bad ceased to bo an excess credit in the 
ledger Howovcr free from personal bfsme tie 
minor may have been, he could not j rofit by Lis 
agents’ del berate default committed In breach 
of the terms of bis mortgage As agimtt his 
mortgagors, therefore the mortgagee could not le 
allowed to hold for himself any advantage gained 
by the default for which bis agents were reipon 
sible, nor could he bo permitted to hold such 
advantage to the prejudice of the co-owners. 
Doorga oiugh v Sheo J erihad Singh, I L / 16 
Cate 194, dissented from Fairer J ahman v 
Maimuna Khatun, 11 <7 JP A 1233 approved 
The mortgagee hero through his rep reeentotives 
had a duty to perform which was inconsistent 
with bis becoming a purchaser fn the » ay Le did t 
Ms title, threfore, could not operate to the eicln 
sion of bis co-owners. It was no answer to say 
that Act XI of 1809 contemplates a purchsso ty 
a co sharer The sale would stand, but under the 
circumstances the transaction was in effect notLirg 
more than payment of an arrear for the leneft 
of all But that gore a right to contribution. 
*0 that it must bo a term of granting the plaintiff a 
equitable relief that they vhonld contribute to 
the expenses properly incurred bv or for the 
mortgagee in the purchase of tho properly HI ere 
an appeal is beard ex parte it is 11 e dot} of coi nsel 
to bring to the notice of the Toard adverse a* 
well aa favourable aulhontVv. Deo N tanas 
Prasad r Jasii Srndi (1916) . 

I L. P. 41 Calc. 673 
17 - ■ Defaulter— R'/aidlrr — A teen 

Laud IUpc sue Recuietmn U rtlUS), ss ( 3 «?, 
35— L, »i /allot — Ii mi V>en Act (I A ef 1008). 
Sch 7, Art*. 121,142 M here persers »r* in actual 
pee session of a fart of the estate *o!d for arrear) 
ol revenue under the Assam land and Revenue 
Regulatwo they are defaulter* by res ten of a C7 
After Al* v. profs edm Kmhoet Roy Clouihury, 
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SAXE FOR ARREARS OF REVENUE— < 0l, t* y 
‘ it C L. J 60, referred to A toll for recovery 
of prancsjlon brought wit kin IS year* from the 
dale cm which the Collet tor gave symbolical 
possession to the jurebeacf*. la within time 
ilMfftr iraAJ v AMui Sa mJ, SC U F- 633 
followed. 8 03 cannot be construed as restricted 
to periona who profete to hold the Uml u Included 
In tba estate »olil for arrears of revenue Ilsurs* 
Cuax&ha CuowEitvwT » Pmw Xal Dab UM4) 
imi Calc 412 

18 — ■ Notification cf Sale— r«W*oi 

Uon of —Act XI of 1333, a 6 and 33—" frUvtta 
Oasette” 111 “ Official Grtirl.e " srtrJtia lAe wraafag 
of < 6 — },ea-pvblieaUnn (a Vtiya Irteacviur 

(Wrenuai Colette wot ow i(I<ffo[vly sa >o!< pro 
ccedinye— Orovxdt fir annulling tale under t 33 

o f Ac I XI 0/ /IJ9 Tho provisions cl * (1 of Act 
XI of 1839 ere, (or the purpose of notifying »»»Ie 
for trreari of revenue under the Act iufreiently 
compl rd with by the publl stloo of the notifies 
tlon of sale tn the Calcutta QotUr, which l« the 
"Official (I a flic" within the meaning of that 
section on |ti proper Interpretation Where 
a isle Ini been >o notified the non publication 
of the notification of lalo in tlo UHy» \ernecnlar 
Government Carelte la not an Illegality which 
render* the sale “contrary to the proa talon « of 
tho Act,” and la therefore not a ground foe letting 
It aside nnder • 33 SnaRmror* Ifosaits t 
IUdua Cniiate Das (1818) 

I X. F. 43 Calc £55 

19 Art Tf «/ I ISO 

•ect t and 3—Hcnjal Act ( 711 of 1393}— fenum 
in Dill rdnehannojran— Board 1 1 \ of fication 
regard ay tine /or tofe, eject ef— Sole for arreare 
of rereave when prematurt and ultra virei — Dale 
of payment of rrreave The effeot of the Roll 
fjo&lton of the Board or Revenue, dated tho 8th 
October 1871, la that no holding can be soM till 
after the 29lh Jane next after the Srat day of 
the month following the month In which the 
revenue or rent ahonld bate been paid. The 
date on which tho revenno It payable depend* 
primarily not on general or administrative eon 
aideratlons inch aa the conree of bnainrsa In the 
Collcctorato or tho mode In which the accounts 
are kept but on the contract between the parties 
Where a tenure was held under a ktbubyat, dated 
the 10th November 1882, containing a stipule 
tlon to pay rent year by year In Dihl Panchanno 
gram to which by virtue of Bengal Act MI of 
18B8 Act XI of 1850 waa applicable, and the 
tenure waa sold for arrears ol revenue of 1*1* 
and 1915 on the 17 th May 1915, It waa held that 
tha sale waa premature and ultra torn and con 
ferred no title on tho purchaser aa the current 
demand for 1814 1914 waa not payable till the 
10th November 1914 so tbat the tenure eould 
not bo sold before tho 28th luce 1815 Mvsxotho 
Natu M cluck » IfiHiuiD BoLtaiw 

28 C. W. S. 140 

SAXE IS EXECUTION OF DECREE. 

See inut to ParvY Council. 

_ . I X R 40 Calc. 835 

Set Attach wirr serosa Jcdohxxt 

„ _ „ I X R 45 Calc 780 

"J.S5?® 41 Trsasct Act (Via or 
. 1883). as. 83, 159 1 

~ - 1 X. R. 43 Calc 178 

PaocHitRR Cons (Ac* V or 


SAXE IN EXECUTION OF DECREE — could 
Sm Civil Paocrpcax Coo*, 1909. 

*. 115, O XXI, *. 89 

I X. R 43 Bom. 735 
0 XXI, * 60 I L. R 40 Bom. 857 
Set Extcmow or Ptcnix. 

See Fiecuwos Bali— 

Ft* Pavnis iLR 89 Calc 681 
See Balx— 

• — duly o! Court* In India In conduct- 


I L. R 38 Mad 337 

- ■ Incorrect entry In asla notification— 

See Bali yon AxRiiasor Rmroe. 

I L R. 37 Calc 407 
I Caveat emptor ioeirine ot— 

Sals ** errewlwre of detree— r«/**d tf ynmlate 
mosey, evil /or — Cin7 Procedure Cod* ( Aet XI V of 
11X2), te 313 315 Under t 313 of the Civil 
Procedure Code (Art XIV of 1892), a purehl-er 
esn an 1 / t° have a tale act aside OO the ground 
that the perecn whoae property purported to be 
sold, bad no saleable Interest therein The doc 
trine ol roivaf emptor bat Dot the aaire effect order 
lie Code of CItII Procedure cf 1882 aa under 
the old Code (MU of 1SS9) Dorai AU, Khan v 
Fiteolore of Khajak Mohteoodleen, I L. It 3 Calc 
306, and Soeedaminee Ckovdlmin v AuArs Kiekoft 
BodJar, ti IK It 6 F B. distlngul hod. Under 
a 81# ol the Civil Procedure Code (Aet XIV of 
1862) a salt lice to recover porcbaie money paid 
at a Court file for property to which the judg 
ment-debtor bad do tills or aeteabl* Interesta 
liar Doejal Singh Poy v SViii Samnddm 6 
U If ,V 2/0, and A ifyaauxd Boy v Jr a ml 
Chandra Ckuha. f C W i, 103, followed Raw 
K cxUR 8tu.ua » Raw Goon Enaea <1009) 

I L. R. 37 Calc 87 
Be* Set Civil pBoerntrxr Coo* 
18S2, a 315 

I X R 35 AIL 419 

2. Fresh proclamation— Cicif Pro 

rrdurt Code (Art Xfl of IS8Z) es 2S7, 291— 
Bttcul>o*-*ale proclaimed by July J3IK, and he’d 
on July tOth without freth proclamation — Sale 
upheld A isle in execution waa not In contraven 
tlon of aa 287 and 291. Civil Procedure Codo, 
merely because, having been proclaimed to be 
held at the monthly aalo commencing on July 
13th, It waa not held till July JOlh and then 
without a fresh proclamation It appeared that 
July 13th waa the day on which the monthly 
ealos were to commence, that owing to the presiding 
ofiicel’a absence they did not actnslly begin it 1 
tbe 17th, that on tost day a postponement waa 
refused and that the monthly isle waa continued 
tbe 20th. Rato Xal Stsoh c RAVvrisnwAB 
Bcsou (1911) L. R 88 I A 200 
3 — — ■ Claim or obje ilou— CirS fro 

etitrl Cod > (Ac* V of 1903), t 47, O XXI, r S3 
a 113 — Claim or erbjttlion by purchaser during 
attachment fa txtcufioa of moncy-dccre f, if may hr 
entertained — lliqh Court, Rcrutannl furinUcUon 
aerated on appeal where order irat itnthout rune 
diction. Where after the attachment of the 
JadgmentJehtor’a property in execution of a 
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SALE IN EXECUTION OP DECREE — could 
money decree, the property was sold in execution 
of a mortgage decree end the purchasers applied 
to the Court for exempting tho property from 
sale Held, that the purchase being subsequent 
to the attachment, the application could not be 
treated ns a cl urn or objection nndcr O XXI, 
r 58 of the Civil Procedure Code. That as the 
purchasers woro really setting up an antagonistic 
title based ou their purchase, they could not be 
said to be representatives of the judgment debtors 
for the purposes of a 47 of the Code An order 
exempting the property from sale on the appbca 
tion of the purchasers, not being contemplated 
by any provision in the Code was without juris 
diction and can be got aside by tho High Court 
in revision JIahapeo Lax, v Darsah Gore 
(1910) . 15 C W N 512 

1 Fraud — Execution gale — Suit to 

set aside an collusive and fraudulent, after opplica 
turn refused under $ ill. Civil Procedure Code 
( Act XIV of 1882) — Beiuimi purchase allegation 
of — Misrepresentation by judgment debtor’s pleader 
— Auction-purchaser if to be Kdd responsible — 
Concurrent findings of fraud, reversed In a suit 
to set aside an auction sale on the ground that it 
was brought about by the fraud of the decree 
holder and the judgment-debtor, it being alleged 
further that the auction purchaser was a bcnamidar 
of the judgment debtor. It was found that the debt 
and the decree of the deerae holder were genome, 
that tho property was purchased by the auction 
purchaser who was a" man of substance out of his 
own funds which thereupon went to pay off the 
judgment debtor’s creditors Held, on tbe 
evidence, that the allegation of fraud and con 
•piracy made against the auction purchaser had not 
been brought home to him, and that, undor all the 
circumstances, there was no sufficient ground for 
setting aside a sale confirmed by the Court after 
prompt losal enquire and for inflicting on the 
auction purchaser a forfeiture of the considerable 
purchase money paid by him out of his own funds 
Held, further, that if the allegation that the 
plaintiffs non were dissuaded from bidding at the 
sale by the pleader for the jadgment debtor falsely 
assuring them that he had instructions to apply 
for a postponement, was true, the auction pur 
ehaser could not be hold responsible for the 
misrepresentation, Tho concurrent judgments of 
the Court* In India holding the sale to be fraudn 
lent and collusive reversed. Biskra Chand 
Bacbhaot v Buot Srxon Dudhubu (1911) 

15 a W. N 648 

5 Understatement 

of value, \f fraud — limitation — Limitation Act (fX 
of 1908) t IS, Snh 1, Art 186— Sale before Act, 
■new or old Act applicable — General Clauses Act (To/ 
1807), 1 6 Per Coxe, J (Tiraov, J , expressing 
no Opinio*) — An understatement of valne in tho 
salo proclamation cannot by itself justify an 
inference of fraud on tho part of the decree-holder 
Senile S 18 of the Limitation Act docs not 
apptv to a case In which the fraud is antecedent 
to the accrual of tho right Purna Chandra 
Mandat v AiiUiul Biswas. I L. 7! 36 Cate 631. 
RaUnSKoj Hobibhoy v C t Turner, l L R 
17 Bom. 341, referred to Hill, that • 13 can 
apply only to such fraud as amounts to conceal 
maat and 11 Intended to keep from the Injured 
party the knowledge of the wrong or its remedy 
Tho sOvtion therefore can have no application 


SALE IN EXECUTION OF DECREE- could 
where the fraud alleged by a party applying to 
set aside an execution sale is understatement of 
the value of the properties in the sale proelama 
tion The burden of proving fraud lies on the 
applicant SemUe An application to set aside 
on the ground of fraud an execution sale held 
prior to the coming into operation of Act IX of 
1003 will be governed by Art ICO of Sch I of 
that Act if made after that Act came into opera 
tion. S 6 of the General Clauses Aot does not 
preierre tho right tho applicant had to apply 
within three years from the date of tho sale . 
Raixishobj Dasya v JIunuifoA Lal Dorr 
(1911) 15 C W N 965 

6 - Agreement between judgment* 

debtor and d’cree-holder, before confirmation, 
setting asid9 Site— Auction purchaser, if bound— 
"Party — Right to object— Right of appeal— Civil 
Procedure Code ( Act V of 1008), O XXI, rr 80, 
90,92, s 118— Limitation Act {/X of 1908), s 5 
— Extension of time to deposit decretal money etc , 
to set aside sale Where, after the salo of a pro 
perty in execution of a decree but before con- 
firmation thereof, the decree holder consented to 
the sale being set aside on payment of the decretal 
amount by tho judgment-debtor, and tho pay 
meat was made and certified in Conrt Had, 
that this did not preclude the auction purchaser, 
whoso right Is independent of that of the decree 
holder, from asking for confirmation of the sale 
in his own right He would also, if his applies 
tion wore rejocted, be entitled to appeal from 
that decision, being a party prejudicially affected 
by that order Poorna Clanara v Doorga Prosad, 

3 Shone 101, commented on The High Court 
has no power to extend the time allowed to the 
judgment debtor by 0 21, r 02 sub r (2) to 
deposit the decretal amount, etc , with a view 
to setting aside the sale, either under s 5 Limits 
tion Act, or under s 118 Civil Procedure Code 
Sharovas v Mahomed Habibuddiy (1911) 

15 C W N 685 

7 . — ■ — Application to *»t aside — 

Limitation Act IX of 1908 ‘ 18, Sch. 1, Art, 16 
— Fraud employed to bring about sale, if may save ' 
bar of limitation — Fraudulent concealment, what 
amounts to — Prowl, plea of— Proof When an 
application to sot aside an execution sale was 
made more than 30 days after the sale, but It 
was urgod that a IB of the Limitation Act applied 
to the case Held, that the fraud which it is 
necessarv to prove to bring the ease within • 18 
of the Limitation Act may have occurred prior 
to the salo — for fraud, at nnv rate of the nature 
generally employed in bringing about an illegal 
sale, is a continuing influence and until that 
influence eu is, it retains its power of mischief 
Puma Chandra Mandol v l nulul Dinars I L.R, 

36 Calc 651, explained Rakmtbhoy ftabibhoy r 
Turner,! L P 17 Bom 311, referred to Fraud 
is not to be lightly charged or lightly found 
specially in cases of applications to set aside an 
execution gale, where this reserve is too Often 
ntglocted Silas tatement of value, if it can be 
described as fraud,” does not constitute fra a 
dulent concealment, and non publication of tale 
proclamation in tho mofuggil even If it exposes 
the sale to attack at ihe instance of the judgment- 
debtor, would not by itaclf bring tbe case under 
s 18 of tho Limitation Act, unless It is shown 
that the judgment debtor has, by moans of frau d 
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SALE IN EXECUTION OF DECREE--'™'-' 
of which the decree-holder »*i guilty or to which 
be vii arcoaaory boon kept from the Vnowiedgo 
of hie right Niiur*-* Silin r Moitma 
DAMotrsn Dm (IMS) 10 C Vf N 89 \ 

8 Dcpotit— C M *> troetdort Call 

(Act V tj IMS), 0 XXI, r iO—Hremotu 

purehaeer of property eeat affect'd tv it' #ale. */ ma f 
apply to mote drpocet — Coadeteon if deficit if ailvi 
— II uMroirot cf toredeteo*. effect ef-lVI**'! «•'< 
wind* oa tilt (astday owing In whsewes of J ttdpa — 
Effect Where on iho lsat day allowed by l»» to 
'make a deposit under r MofO XXI of 'he Civil 
Procedure Code for the | urpoao of tolling elide e 
eele, tho petitioner owiog to the presLliog ofheere 
haTing left the Court eerlltr thnn u'ual »»• 
unoblo to make the required deposit field, 
that the petition and the dejioelt were J roporly 
received on the neit day, at no act ol the (Vuit 
Itaelf ought to he allowed lo prejudice tie poai 
tlon of the petitioner A conlirional deposit 
It not a good deposit under r $*>, O XXI. but 
where the petitioner will drew the condition the 
moment tho decree-holder auction purchaaer 
objected Hell, that there were no eufllcleol 
grounds under the clreunstsneew to treat tho 
deposit st Invalid It 89 O XXI. doee not 
oonftr a right to make deposit lo a perann who 
bud purchnsrd the property i id »» far l«rk 
from the date cf the sale and the e»*c»tlon jre 
e*t*V»g» that hu inti rest win not alerted V>v the 
ssle l»t J.I1IN Mar it as Dm Kota r Iusei 
Dittn Sixoii (I'll i) 18 C W N 801 

9 Setting ««Mo Sale— Apjh'otion 

to Irt acute cole bv count of the fmtjmct tJilterc, if 
echoic col eon It set aeui'—Sale protlam iltoa, 
pros* emieritalrme at of mine by A’ttre toller. 
»/ by Unit nlitt'l cal'— (Dearer by juljmcnt 
debt’ r of Jralt calc j rec/mw/ioa, 1/ aranvet* to 
uni err of otter ernyuJarlleel IV here • decree 
was obtained jointly azainel eerernl persons and 
their respective llsbilitire were rot secrrUined 
therein, ano tho decree holder proceeding against 
Jointly hal their property sold in elocution 
Held that upon good ennee shown tho whole sale 
shouil ha net aenlo although only eotno ol tho 
judgment-debtors applied within tloie to set 
aside tho Snlo, Tlio applies!! n of tho other 
judgment debtors though made out of time could 
very woli lio ’ 1 - 


1 1 K IXrCtmON OF DECREE— ro-f I 
price, the decree bolder groselv understated It* 
value in the sale proclamation with the conse- 
quence that lews# able to j urcliaae the property 
without competition at a Irwrtion of it* yea! J sk« t 
lltll tluit the deliberate tnifstoternent of a slue 
in the estn j roc lama tlon was by itaelf a sufficient 
gronmi for varaling tl 0 sale foidat Hand KKon 
V PM Kuar, I 1 11 20 AU 412 , / K tS / A 
146 1 X C II 1 CIO. followed AWef hmhne 
» He**l* Jot. 12 C II A 767, not followed. 
N4«tta*rvt> Ttuxifi a PraTtK Cni*t> Lit 
luowcirca* (1011) . 16 C W N. 7M 

10 StUiaf o’lde 

ml'- itolcrial irregularity, elteyatto a of— Civet 
noted.,. Cod, (Act XI I if 1SS2), l> CS7 S03— 
l'roelanilton of aoic — JWe Bird lo lohf gbrt »* 

monthly eomiey day, flare and bear of 

commencement of each inlet — .ibeccce of pelt'd,*} 
off -re A aale in ere-utlon of a decree was 
adjourned from IClh May until 13th Jufy, and In 
the fresh prorla motion of sale lamed it was notified 
that in tho alaence of any order of postponement 
the aala * ouU be held at “ monthly aalea eommene- 
lugat e o’clock on tho morning of 13tU July 1903 
at Monghyr’ Owing to the ahaeneo of the pre- 
aiding ofl ccr from the station, tho monthly aalas 
did not begin until !7lh July, on I In the course 
of tl no tho aalo in question was held on tho £0th. 
On »n at pin alien un lar • 311 of the Civil Pro- 
cedure Code {Act Xl\ of 19M) to set aalle th* 
tale cn the groin! of material irregularity " 
within the meaning of •« 287 and 291 of the Coder 
Held (spinning ll 0 ditldon ol the Courts in Indui), 
that (n hoi ling the aalo on 20th July the Court 
had not acted in contravention of tho prosialons 
-of tho Code, and tl ere bad loin no “irstorial 
irregularity ” in j ollirl mg or condo, ting tho 
sole Have Lsl Staon r riTiS*aavs» 
Perauso 9, won (1911) 

^ I t. R 59 Calc 28 

11 Description of property la 

schrd il* lo arecclion procreillair — Con/rmfion 
of cole — Order graalnf art, f rale of tale cf fro 
perry d Jfirenl fro m that de*et<t,rd is *Wv/i- 

\ It eyed mlAolte— Order fit code n hot I*} htfn 
mode erelhctt jnntdie u n Certain property to be 

““ — -* -’errre sat described in tho athcdulo 

ticn for execution, end In tie pro 
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SALE IN EXECUTION OP DECREE — contd 
a sals certificate which stated that another and 
a different property had been purchased at tbo 
j idicial sale If 1» miataLe the wrong property 
Was attached and sold, the only course was for 
the decree holders to commence the execution 
proceeding OTor again Thn advertisement in 
the Outlie purporting to correct the alleged 
n istalo conld not validate a sale of property 
which was not that to which the attachment 
related The order of the Subordinate Judge 
was made without jurisdiction as there was no 
power to sell in the judicial proceedings the pro 
pertv which the certificate of sale declared had 
teen purehs'ed Their Lordghipa set aaido the 
order confirming the sale together with the sale 
certificate granted thereunder Thakcb Bar mu a 
r JlBA’l It am Mabvabi (1913) 

I t R « Calc 590 

12 Sals eerhflca'c— Purchaser at, 

suit for rent by, after registration, under Land 
registration Act— Decree obtained therein, sale 
«» execution of — Purchase by decree hcJder—Certi 
Jicale sale subsequent! j cancelled — Kent-deeree and 
sale, if thereby m creed A, having purchased 
properly at a sale under the Public Demands 
Recovery A<-t, on 7th September 1908 aold it to 
B, who duly obtained a sale certificate from the 
revenue authorities, waa placed in possession snd 
had his name registered under the Land Itegis 
tratiun Act B then sned the tenant on tbo pro 
perty for rent and obtained an ex parte decree 
in execution whereof the tenors wag sold and 
purchased bv tho deereo holder himself on 20th 
November 1909 Tho sale under the public 
Demands Recovery Act was cancelled on 29th 
March 1010 on the ground that no notice bad been 
served under a 100 of the Act and that the pro 
(•codings were invalid and inoperative in conic 
queneo 1 Held, that the rent docreo snd aale 
thereunder which were dulv and regularly had 
at the instance of a stranger who had no concern 
with tho irregulantiea in connection with tho 
certificate salo were not affected by the reversal 
of the certificate sale NiaeiTOBA N'arn Boa* v 
Pabbati Chabaw (1014) . 20 C W. N 810 

13 H holds good when ex-parte 

decree «°t aside where property has boon assigned 
by decree-holder purchaser to stringer— Decree 
subsequently passed if validates salt — Court's power 
to take notice of facts which hare occurred since 
institution of proceedings The assignee from 
tho decree holder who ha» purchased property 
In execution of his own decree is In no better 
position than his assignor, and tho sale is set aside 
when tho decree is act aside even when the decree 
holdor has eold the property to a stranger Satis 
Chandra v Ramcswan, 20 C IT A 555, followed 
As soon as qn ex parte decree is set aside, the sale, 
where tho dooroe-bolder is the purchaser, falla 
through and la not validated by a fresh decree 
subsequently mado Set Cnedmal v Snvath 
Bay, I L B. 27 Calc. SI0 , sc 4C W A 692 
Hasan Hull v Jonnki Prasad 1 C l. t 92, and 
Pam feed v Bindeswan, 6 C i J 102, distm 
guished, the decree In those cases though tem 
poratiiy set Raida having been ultimately main 
talned It Is well settled tbst the Court may, 
in Order to shorten litigation or to do complete 
justice between the names, tale notice of event* 
which have happened since the institution of the 
proceedings and may afford relief to the parties 


SALE IN EXECUTION OF DECREE — cotthf 
on the bus a of the altered conditions, Abdol 
Rabajian v Sababat Alt (1915) 

20 C W. N 667 

14 Sale m ezeeu 

lion, when to be set aside when dertte set aside 

Decree i holder vitrei a sir — Purchase by changer from 
latter before decree set aside— Equity The Court 
as a matter of policy has a tender regard for 
honest purch seers at sales held in execution of 
its decree, though the decree may be subsequently 
set aside, where those purchasers were not parties 
to tho suit and the decree had not been passed 
without jurisdiction But the same measure of 
protection Is not extended to purchasers who 
are themselves the decree holders nor can pur 
chasers from each decree holders claim that 
the Court owes them any duty or to, bo within 
the policy which prompts the extension of pro 
tection to strangers, since they have bought from 
one whose title is liable to bo defeated Sheik 
Ismail Pou-lher v ltajab Itouther, J L R SO 
Had 295, dissented from Satish Ckavdra 
G nosr v Ramessaki Dassi (1914) 

20 C W N 6G5 

15 If void or voidable when 

decree fraudulent— A ini fo set aside decree boned 
by limitation — Sale if may be vacated A aale 
in execution of a fraudulent decree is not a void 
but a voidable sale till vacated by an ajpro- 
pnate proceeding, tho ngbts created thereby are 
effective Such a sale cannot be set aside without 
setting aside the decree , consequently where fbe 
nght to have tho decree set aside at fraudulent 
lies become barred by limitation no decree can 
be piade setting aside the sale ontv an made m 
execution of a fraudulent decree Ram Aarayan 
v Shew Bhunjau I L R 27 Calc 197, d is tin 
combed Raj Kumar Sabkil v Rat Kvsiar 
Mali (1915) 20 C IV N 659 

16 Sale of pnini— «» execution 

of decree for arrears of rent — Purchaser, if liable 
for arrears previous to confirmation of safe The 
jdaintiff purchased a putm taloq at a sale held 
in rxccvtlon of a decree for arrears of rent duo 
thereon Some of the putnidars applied to set 
aside tho sale and while the proceedings for setting 
aside the salo were pending tho zemindar brought 
the ault against the recorded putntdare for arrears 
of rent lubsequent to tho penod coveted by the 
docrce in exeention of which the sale was held 
at which the plaintiffs purchased Iho laluq The 
plaintiffs were made parties to this suit which 
was decreed snd in execution of tho decree tho 
pulni was put up for sale and the plaintiffs whose 
purchase at the previous sale had Wen by that 
time finally confirmed deposited the decretal 
amount ana’ saved' (ho parti i iVom isib Jiriet", 
that in tho absence of anything to denote the 
contrary, a aale of ■ tenure held in execution of a 
decree for its own arrears of rent passes it free 
from liability for previous arreors ond (be plaint 
iffa were not Us bio for the arrears of rent for the 
period to tho date of ronfrmalion of sale at wlich 
they purchased the yvfnt JIatttcra Houast 
Saha v Nabiv Cbaxbua Derr (1916) 

20 C W. N 749 
17 ■ ■ Hindu Joint Family — Decree 

against father ef joint enUtakshara family— Suit 
by sons the ether members of the family to hart it 
declared that their shares were not offett'i by the 
sale under mortgage decree—" Right, title and is- 

3 F 2 
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SALE OF GOODS — oontd 

II e — TTar — Government proclamation prohibiting 
trading with the enemy— Effect oj jiroclamafi-ms on 
contract, goods chipped i» enemy port — Fcr/or 
mancc of contract becomes illegal On tbo 9th 
Jaco 1914 tho defendants purchased from the 
Inintiff, 5 ton* round copper bottom* c i t, 
lahomerab, July shipment, and agreed to pay 
for tbo said copper in Bombay on being tendered 
the bills of lading and other documents in respect 
thereof Tho copper was shipped on board the 
S S Tangiatan ’ on or about tho 28th July 
1914 the plaintiff oltaincd reatire bills of 
lading and insured the goods against ordinary 
marine risks On the 5th August in consequence 
of war having broken out between Great Britain 
and Germany the "plaintiff n agent in England, 
although not instructed to do so by (he defend 
ants, insured the copper against war inks and 
paid 10 per cent premium The documents 
arrived in Bombay on the 7th September where 
upon tho plaintiff tendered them to tie defend 
ants and demanded payment of the invoice 
price of the goods including the abov ement ioncd 
estra premium of 10 per cent In respect of 
insurance against war reals The defendant* 
refused to pay the amount demanded on the 
ground that they were not liable to pay the afore 
said extra premium. Be Id, that in the abaenco 
of express instructions from the defendants to 
effect insurance against war neks, tbo defendants 
were not liable to pay the extra premium. By 
another contract dated I7th July 1914, the 
defendants purchased from the plaintiff 990 bags 
of sugar c l f Mabomerab, Joly shipment, and 
agreed to pay for the said sugar in Bombay on 
being tendered the bills of lading and other 
documents in respect thereof The plaintiff 
got tho sugar shipped at Hamburg on tho 8 8 
*• Nicomedia ” on the 281b July 1914 and obtained, 
as he alleged, relative bills of lading in respect 
thereol and he insured the goods Subsequently 
after the documents relating to the said sugar 
had arrived in Bombay tie plaintiff presented 
them to the defendants and demanded payment 
but the defendants refused to accept the document 
or to pay the money on the grounds firstly that 
by reason of the state of war which existed and 
the Government proclamations prohibiting trade 
with the enemy, performance of the contract 
would he impossible, and secondly, that the 
documents which the plamtiff presented as bills 
of lading were not bills of lading and were not 
therefore the proper documents to be tendered in 
accordance with the terms of a c i I contract 
Held, that in view of the Government proclama 
tions the tender ol the shipping documents was 
not a valid tender and that acceptance of and 
payment against the said documents would be a 
violation of the said proclamation Duncan, Fox 
A Co v Sehrempft and Bcmle, {19 IS) K B 265, 
followed. Held, elso, that a till of lading as 
known to merchants i* a receipt for goods actnally 
delivered over and shipped on boaid the ship 
named therein and signed by the Captain or his 
representative and that tho documents tendered 
to the defendants as bills of lading were not bills 
of lading but mere receipts for warehousing or 
shipment As suoh they were no evidence of 
any shipment and a purchaser under a c i f 
contract, if tendered such a receipt, would be 
entitled to ask for a bill of lading, for he is cot 
obliged to pay upon proof merely that the goods 


SALE or GOODS— contd. 
had arrived at lie port of departure NiasW 
Isaac Bekdob r Haji Silt»ksu SnasraRr 
and Co (1915) . I L R 40 Eoru 11 

3 - ■ - - OIF contract 

— Payment to be made after goods had been landed — 
Brcaeh of eon/roc / — Failure of lenders to dclner 
bill of lading or goods — Contract of ojfrexgh'mcnt — 
Property consigned on enemy teasel — War declared 
whilst cargo at sea — Capture of vessel and cargo — 
Adjudication by Py ire Court — Condemnation, of 
vessel — Release of cargo — Effect of war on executory 
contract — Impossibility of performance — laid con 
tract— Contract Act (IE of 1872) s 56 On the 
2nd February 1014, the defendant firm agreed 
to sell to the plaintiffs 160 tons of basic steel 
bare under a c i f contract, free Ilooghly The 
shipments were to be made ur Jane, Joly and 
October and delivery to be completed within 
three days from the date of the landing of the 
goods Furthermore, it was agreed between the 
parties that 45 days’ credit from the date of the 
delivery of the goods should be allowed to the 
plaintiffs In respect of the July shipment, 
the goods which consisted of lartly Eelgian and 
partly German manufacture, were shipped on 
the 2nd July, 1914, from Antwerp per 8 8 
filemturm, a German steamer On tho 4lh August, 
1014, when war was declared between England 
and Cermany, the S 6 Sleintvm was at sea 
She was subsequently captnrcd with her cargo 
by a British cruiser and taken to Colombo for 
adjudication The True Court condemned the 
vessel but released the cargo which was brcight 
to Calcutta at the expense of Government The 
Government thereupon, notified the vendor* 
that the goods had arrived and the latter imme 
diately communicated with tho purchasers asking 
them to take delivery of the goods on payment 
of certain extra charges to Government The 
plaintiffs having refused to do so the goods were 
sold by the defendants on purchasers’ account and 
nek In a suit for breach of contract and for 
domages Held that tho variation of the terms 
as to the time of payment did not alter the nature 
of the contract »a a c l f contract Held, also, 
that it wsssd implied part of the contract of 
the 2nd February, 1914, that the defendants 
should procure a contract of affreightment under 
which the goods would be delivered in the Ilooghly. 
Held, also that the contract between (he plaint 
iffs and the defendants included the perfoirnsnce 
of sn sit (viz , the procuring of tho contract of 
affreightment under which tho goods would he 
delivered in the Hoogbly) which after the contract 
was made become impossible by reason of the 
outbreak of war, within the meaning of a 60 of 
the Indian Contract Act and consequently the 
contract of the 2nd hebnisry, 1914 was void 
liiDHonaH HrsDio Das v O C Sett (1917) 

I t R 45 Calc 28 

4 -i- i — - • — Contract under 

C I F terms— Policy of insurance emitted from 
shipping documents — Payment made under mistake 
— Bank remitting the money lo the deatrer — Instruc- 
tions by iravee to withhold payn enl after remiltaret 
—liability of the Banl as agent — Indian Contract 
Act (IX of 1872) s 72— l stoppel— Posting of a 
demand draft, uhether equivalent to payment f» 
May 1915 the plaintiff entered into two con- 
tracts under o i 1 terms with one F Vella fot 
supply to him of certain goods F \ ella drew 
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SALE OF GOODS — tontM 
contract of employment, the employment being 
to negotiate, and not to sell, on bchaff of another. 
Southwell v, Bowdtlch, L. B 1C. P. 371, followed. 
Gtibboy v. Aetoom, 1 L R 1J Calc. 410, distin- 
guished PaTIEAM BaKSBJEE 0 KASrarSARBAH 

Co , L» (1915) . . 1.1. B 42 Calc. 1050 

8 Exception clause excusing 

delay due to lata shipment— Failure of idler to 
deliver on due date — Tender on a sulseyuent 
dale — Onus on party r dying on exception — Ship- 
ment to It shou-n to be vnaixndably delayed— 
"/Shipments' meaning of — Measure of damages 
Defendant contracted with plaintiff to delivor 
to him in Calcutta 50 tons of Rangoon nee in 
Juno 1009, and another 60 tons in July 1609 
A clausa in the contract proyidod that no objec 
tlon was to be raised by the plaintiff in case of 
the delivery of the goods being delayed by reason 
of the non amyal in tune of the steamer carrying 
the goods on account of tho shallowness of water 
at Diamond Harbour, damagoa to the steam 
engine, accidents of the sea and other causes 
not under human control, aa also owing to lAto 
shipment at Rangoon The Juno conaigument 
was not tendered by defendant until the 9th of 
July and tho Joly consignment until the 3rd 
August The market rntta on both these days 
were the same as those on 30th June and 31st 
July, respectively The plaintifl icfuacd the 
tenders on both days and cued for damages, being 
the difference between tbs contract price and tho 
market pnee on the said two datca Defendant 
relying on the clause relating to late shipment 
pleaded that under the contract there was no 
particular due date of delivery lltld, that tbo 
defendant could not rely on that clause unless 
he was able to prove that tho circumstances which 
led to delay in shipment were not attributable 
to bis negligence Dunn v Sue knoll, ( 1002 ) 
2KB 614, 621, lolloned That tho burden of 
establishing that his case was covered by tbo 
exception on which he relied was ou the dofend 
ant Sandman and Son * v Tyeack and Branfoot 
Steamship Co , Ld [1013) A C 660, 6S9, followed 
The term ‘•shipment” in the contract included 
not merely the loading of goods on board tbo ship 
but also tho starting of tho ship That as soon 
as tho contract had been broken, the obligation of 
the purchaser to take delivery of the goods 
vanished and he was not bound ta accept the 
goods when they were delivered and that tho 
right measure of damages was the difference 
between the contract *pnco and the market price 
on tho dates of delivery originally agreed upon by 
the patties Grentm xiLachmt Aurora, 1 L 11 
25 Coir. S, vttetA cm HvlI Kawra 6am » 
Ismail (1014) . 20 C W. N 159 

SALE OF GOODS ACT (58 & 67 VIC. C 71). 
— S3 45 and 47 —Stoppage in tran- 

sit — Ultimate destination of goods — Duration of 
transit— Pledgee of. bill of lading— Measure of 
damage* — Sale of Goods Art (55 and 57 lu , c 
71), is 15 and 47 Tho plaintiffs, a Bombay 
firm, imported hardware goods from If A Co , 
of Manchester for sale on commission, the business 
being earned on and financed m the following 
manner M 4 Co, on shipping the goods, 
banded over Ilia complete shipping documents 
to B, and received irom him an edvtmco of Co 
par cent ol the invoice price, B then handed 


SALE OF GOODS ACT (50 & 57 VIC- C. 71) 
— eontd 

————— 33, 45 and 47 — eontd 
over the shipping documents to the National 
Bank of India in England, and himself received 
a similar advance by drawing on a credit opened 
with tho Bank by the plaintiffs The Bank 
then forwarded the shipping documents to India, 
where they were iianded over to the plaintiffs 
ia exchange for trust receipt, tfco plaintiffs lie- 
coming responsible to the Bank for any short 
fall in the advances mado to B On 12th February 
1007 If & Co , contracted to putchaso from 
L. & Co 250 boxes of tin plates delivery to bo 
fob Newport in four or five weeks aftor date. 
On 26th Ibbruary M & Co. wrote to L & Co , 
enclosing instructions and marks for shipment 
of tho 250 boxes to Bombay, and on 2nd March 
requested them to forward the gooda to W & Co. 
at Jsowport in timo for shipment in 6 S “ Clan 
Macleod” for Bombay On 21st March L & 
Co enclosed *o M & Co an in voico for 200 boxes 
and on 27th March another invoice for the re- 
maining 50 boxes, the material part of the invoice 
in each case being “ No claim concerning those 
goods can be recognised unless made within fifteen 
days from delivery to Jlessra W & Co , Newport, 
for shipment on your account ” The 250 boxes 
were put on board the steamer by W & Co , 
as the agents of L. & Co , but in obtaining a bill 
of lading for 600 boxes (including the 260 in 
question) \\ A. Co acted as the agents of M & 
Co The steamer leit hew port on 4th April 
roUoumg the usual course of business sa shove 
deaepked, M & Co Landed over to £ tho shipping 
documents relating to the 600 boxes end obtained 
an advance of £25 o 5 2 (being 65 per cent of the 
invoice value) B, on tbe 6th April, obtained 
a similar advance from the Bank On the same 
day M ft Co , suspended payment, and on 8th 
April L & Co , as unpaid vendors of 260 boxes, 
notified the steamship owners, the first defend- 
ants. to stop these goods in transit The 8 S. 

“ Clan Macleod ' arrived in Bombay on 13th 
May, and the bill of lading which had been duly 
handed over by tho Bank to tho plaintiff on 29th 
April, was in duo course presented by the latter 
They were informed, however, of the stop put On , 
the 250 boxes and were offered a delivery order 
for tho remaining 250 alone This they declined, 
refusing to accept anything but tho full payment 
of the advance or tbe full amoont of tie goods. 

On 29th June thq plaintiffs repaid the Bank 
the amount of the advance, and the trust receipt 
of 29th April was duly cancelled On the plaint- 
iffs subsequently suing the steamship owners 
and. their agents for damages Zfc/J. that the 
transit did not cease at Aewport, and L A Co. 
were entitled to stop the goods after they bad 
started for Bombay A* parte Golding Dane 
if Co , 11 Ch I> CIS, followed Meld, further, 
that the plaintiffs were after 29th June,— <m 
which date they 1 ad fulfilled tbeir obligations 
to the Bank,— pledgees for value of the bill of 
lading if indeed they did not occupy that position 
from 29th April, being transferees of tho Bank’s 
rights in reej>cct of the advance as against the 
defendants Held, further, that tha plaintiffs 
were entitled to join both defendants in tbe smt 
The utmost benefit which the defendants were 
entitled to obtain from the position of L & Co. 
as sureties (Sc to tho plaintiffs for the advance 
made by the latter to if & Co) was the right 
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SALE OF MORTGAGED PROPERTY 

Set Moetoaob I L R 39 Calc 527 

SALE OR AGREEMENT TO SELL. 

See Construction or Document 

I L R 37 Had. 480 

SALE OR EXCHANGE 

Set Transfer or Property Ac* (H of 
1S8") S3. 54 118 

I L R 37 Mad 423 

SALE-PJUCE 

See Pbb euftion 14 C W N 295 

SALE PROCEEDS 

See Chimin’ & t. Breach of Trust 

I L R 41 Calc 844 
See Limitation . I L R 41 Calc 654 


Pb 600 and any money you may hate spent n 
bring ng the land into good cond t on and purchaser 
back tho land In a salt 35 years later by 
vendor 8 grandson aga nat Vendee 8 daughter in 
law Held tho option was personal. GuruvatiX 
RalaJI u Yamakuba 

I L R 35 Bom 259 

SALTPETRE 

See Mmak sayar Mehau. 

I L R 41 Calc 2S6 

SALT WORKS 

Se * Assessment I L. R 42 Bom 692 


SALVAGE 


See Cmr. 
O XXI r 


PpOCEDURE CODF 190S r 

89 2 Pat L 3 6-6 


■ attachment o! — 

See Rateable Distribution 

II R IS Calc 64 

- ■ ■ - — t orpins ol — 

Set Mortoaos I L R 37 Calc 907 

surplus sale proceeds in the hands 

ot Collector attachment ol — 

Set Morigaos liCWS 481 
SALE PROCLAMATION 

Bet Execution of Decree 

I L R 38 Cato 482 
See I’boyocial Is solvency Act (111 
o» 1807) as 20 2‘> 

I L R 39 Mad 4'9 

decision ot question ot valuation— 

See Civil. Procedure Code 1008 s» 2 
AND 47 5 Pat L 3 2 0 

■ Position ot purchaser with notice 

ot Incumbrance — 

See Cmr. Procedure Cod* 1908 O 
VXI r 68 I L. K 43 AIL 439 

Valuation of property 

To order prpperty which Is to be put up for sale 
in execut on of a decree to bo valued at twenty 
tunes the Government revenue is merely a colour 
able pretence of making the raluat on requ red 
by law and anch an order cannot bo austa ne<L 
JA0OARHATH PERSHAD V CuTTRAOUFTA JlAEAtN 

Bison 3 Pat L. 3 583 

— . Insertion of pari ft 

tnlwtl on leml ly of The insert on of any ratua 
tion fn a sale proclamsl on other than the ralaa 
tion fixed by the Court la calculated to mislead 
intend ng bidden and la therefore wrong 
Xe ther the viluat on assessed by lho decree- 
fcohLr nor by the judgment-debtor should bo 
inserted. Psi Beni I’basad r Loci. Scion 
4 Pat L. 3 37 


■ A deed of asle con 

t lined the following decree “I have g ten the Iswl 
into jour poweanon. If perl apa at aar time 
I require rt back I will pay von tl a aforesaid 


See Siufpinc 

SAME ALP DR DISTRICT 

See Apteal I L. R 38 Calc 391 
$ < Central Provinces I 
Act 1391 a 136 1 Pat L 3 290 

SAME TRANSACTION 

See Jort r Ol t or tcialby 

I L R 3“ Calc 46< 

SANAD 

Set Bo ibiy Lind Revenue Code 1879 
9 *>17 I L R 44 Bom. 110 

See Proof 16 C W N 683 

St, PIWW Bml ms 

construction ot — 

*” "t“*k 5TS «Sr 

See Bosibay Revenue Jcbhdiction Act 
(X " lW » VLr 45 Bern. 463 
Set Jaioir I L. R 42 Calc £05 
See Pensions Apr (XXIU of 1871) 
a. 6 I L. R 32 All 148 

Set Resumption I L. R 39 Bom 279 


of— Grant creating tuU of Pa ah of Drur in Mf 
—Mean ng of Loads another! to Devr —I Vkttler 
confined to lands in Satara there Dear is * tualcd 
or extended to other Unit »» r onlay rtutinty— 
Ute of contemporanea exporttio re lut rpntat ton of 
document*— Jag Kir nature of tenure— Sam » am 
I nan — I ata— Halt— Mature of nudtnett* Utr 
pr t ng doenm nU—AUt ahon* of retard* The 
pis ntifl and the defendant were brott era descend 

ants of tho Bl o .!e f*m ly 
whose po «re» on» l»P«d to the Brit »h t'Oruni 
ment in l«h Tl e object of the suit ww to have 
it declared that the wlola oftbeproretnyln U« 
rate (all t mated tn the Pomlav Frwldetiey}- 
belon-M to the tw brothers In equal shares 
The eld"r br her tie dr rnd»nl (appetl*ot) was 
Pajsh of Peur and hi* d Jen e *»> that he bad 
succeeded to the J roporty In «u t BnJ'e tho law 
of primogen lore as an sj p*rB,.« to tho I lie Of 
Rajah conferred on h n by a w**<l Iwotd ly thw 
OoTernjr CenersJ Lord f**nnlrf In 13 Tbf 
question depeo le 1 nl on tl" t«w» meters 
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SANAD— J 


of that aantJ a wbch the eapre»soa lai <Jj 
at tat i »l t> Pem " h»» been t l> He 

i uorti n In i» at git- n * th* «W o>J*ni onlr 
laula in iha A «n t nt pittara m »k ch Ivor i» 
. tunny) t’e re«t nl the land* be n e declared to 
bo pin 1 e le tween t)» two l ri>i' T«- }ltll 
hv tb* Joic al t-ommi t n (reter* op tLon- dee 
t> a) tl at on tli« true construct on c! tie uni ) 

* ».i tract an m.1 a ed by tbs I atorr of lh« 

tb# case vw lerr l n tie pr n l;l* «f tout a 

tho<-/ iliat vii e titled to the *lc la 1 tbs 
jrofurtir n the lloml *t Pres Icn j lod not 
ante to that in felt* a i< an cepacia e to tbs 
t tie TJ i t. be nfened fro n tie ‘lb 1*1 
i(r- Jir tit* for ofl Year*, tbs language used a »U 
of th*m be na »p| able to tbs po«*c» lot ' 1 the 
Papal* n tl« Bomba* |t*v Aim y a* * abcle 
(ran tbs mention of Ike 1 oTcmment to make 
•jitalle pro a Ion for U * newly r mated title 
and entile lh» boljcr to support n » tb becoming 
<i <ol ) *h h bs could not do 11 1*** wero t. ven 
and f ram the fact* at gathered from document*, 
that the (of Nagpur) bad proper* ea In 

the Central lr»» u-es as well at In the Bombay 
Pres den y an 1 the footing on which tb* Co'cru 
m-nt had a 1 along proceeded daring » loni period 
is to allot tie latter at an appanage to the tltls 


yojnger^aoi 


which tl 




a gniHeai 
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SAIT AD — nodi 

(< y the whole of ll n Uo la fn salt wh h »*i rensc 
quently d am M J acHoueao hanen r 1-ai.tn 
wiYBao Pat rn (lbj“j I L. P 58 Bora 


SATCTIOV 

fee rrvtL rrmrooi Chine, IIKW *. P’ 
Srr Cwnitit. Pnocxpcat Cone, * 238 
Lt.RU Beta. 834 
e PtTYt Lt>*^ ^ R 40 Calc 10*7 
Are Risen f 7 Fto*rcrrr 


- the compounding of oCeneei— 
r CvivytAt lYorEDrae Code (Act V 
or ISOS) a. dll 

l t. R. 39 Mad. 604 


EAKCT10V FOR FPOSECtrriOV 


I LR H Calc 804 


balL ths whole of the land* prerbjua to the re 
grant In ISA’ were |»ghir land* implting 
no grant of the toil, but a personal grant »l the 
rstenue* to lie grantee A yrent of each landa 
waa peraoiwL not herrd trrr and rranmabla 
at pleat re TI « grant be «* pemmat and tera 

C -arr the Uadi arre neeeraar If impartlll*. 

e mpAtl bdily and Un ly whMt attaebed 
to penonal acre ns wai not related to. but on 
tha sootrary wai bit wt ftotn the Sdra of 
tncceei on br force of law to the Impart bl* l*n *■ * 
l cY thnt'fm Idol 1 not be dec! W to be aobjrct 
to the role- of pnmogri] lum. The Maratla 
-"loWaUnt for ” lailnr »u aaTtojam wh cb 
tame In ro ree pi t me In be ipj-l ed to the la.-.dr 
S»ran)»m w»i not ten'oel to the lan la in 
Salat* a* belt |t the lower Court* The term* 


a In the Bombay Ira 

' tar by al or al legal wa* ef 
I able to land and re«eooe nikla 
' tan.*' balk 


Set Qm Faocurss Co»» 1903— 
a 113 ILK.:] AU. 512 

Set Csiaiaai. PsocgPCiE Code a * 

I t. R 40 All 841 

aa 191 to 197 

»- I. L R 37 Bom. 378 

■ 4P3 (1) ILB. 33 Mad 308 
I L R. 37 AU. 107 

n. SOT U.R.34 AU. 244 

a. «7 I.U 12 All. m 

*. 4-0 I LR 37 Hid. 317 

Sit Fiu» iTTonwarto* 

14 C W IT *85 
Set Bieat. Code (Apt XL\ or I8M) 
it. 1<* 311 LL.R. 34 AH. 522 
LLR 38 AIL S12 
». m 1 L &. S3 AU. ss 

Sit Piirctr L 2a R 38 Mid, 471 
c tt 1 mtiORtL JranotcTtosi cm !**« 
tinocY BwavL ( ar*« Coe»T 

I t- R. 37 Call. 71* 
S • Lhmd ntPYiEcti La»p r*r*»r« 
Act (111 or 1901) a. IS 

1 L. 1L J? All 297 
See lilUO Eointp lhicrrw«ut 

t L R. 39 dale- 483 


- Application to hi/btr Court when 


a other proper tie* were threajhool 
■.w>™ w* uiam wu cor I rare te win w»te 
*.1* 11*1 to liar* bri the or ^laal mlr aa In the 
OiUcrlor'a boot, a No re. ai,re therefore rouil 
he jlaee.1 on iu- li a der.orr.ioat.cn cl lh -»e lands. 
The «*tj na stale rf the rrrurdt be'or* the Uf 
** r.err'liooa “ waeemade an! aM w tb the 
aal laMrianluM »R>I 
» whKh a lent ad law 

• "■*’* i*om at aiUnoa. To* s» t tied 
ppt-rV, .» fcad Vom ba.to >r the r«*n« 
> at IU terra " the Ued. attarl* I to IVur " 

* '“tt Lreilh ;•» wer« it cpfrcu ninW 


lower coin rtltu*— 

Stt (VntisaL BiMXDttE Coer IW, 


LL.R] Ufa. t 

FibrioUfo® of Fitsu Ftiimt*-* 

Set I Ml l CalSt fAcr XLt Ct MAI', 


- lop Ul»* Mtapuinl — 
re Cant ml Ihreititt (Vfr* fA<T V 
CT I1SJ). *. IM 


L JL R. 39 3UL 1844 
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SANCTION FOR PROSECUTION— con Id 
by tingle Judge ol Chief Court — 

See Cbiwisii. Peocedcbe Com* 189S. 

a 193 . , LIE llah 259 

public asrjanls — 

See CnoartAE Pbooedcse Code (Act V 
o» 18%), ss 107. 539, MS 

I. L R 43 Bom 147 

— — - — refusal by 1st class Magistrate — 

Whether Additional Session Judge may on 
appeal — 

See CnnusiL Pbocsdcee Com, 1893, 
a. 69 . LLB. 44 Bom. 877 
-■ Subordination of Courts — 

See Cbiuimi, Paocrntmr Code, 1898. 
s 10u I L R 2 Bah 57 

Perjury — 

See Crimiuai. PnocrcmE Code (Act V 
or 1893), ss 230, 195 S37 (6), 104 

I. L. R. 45 Bom. 834 

— refusal of— 

Set Defamation L L. R. 48 Calc. 388 

1 . Contradictory statements — false 

slatrmen I before the Committing Magistrate re 
traced, and true evidence given, al lie trial — Prone 
eutwm of witness for contradictory elatemento— 
Ccnsideratum of ctrcumslanctt under u-hich false 
evidence war giten and repudiated — Criminal 
Procedure Code ( Act V of 139$), i 195 It would 
bo dangerous to hold that the more fact of contra 
dictorv statements having been made by a witness 
would justify the Court in granting sanction to 
proaocuto him for giving false evidence It i* 
noceuanr to consider the circumstances under 
Which they were made and repudiated Whcro 
a witness was arrested and, after pointing out 
the spot where the stolen property vsi concealed, 
as alleged, by ono of the accused was released, 
but stayed with the police and was examined the 
next day >n Court, before the date fixed for the 
bearing of the case, the question having been 
pot bv a police officer in violation of a 495 of 
the Criminal Procedure Cade, and the evidence 
so given was false and was retracted at the trial, 
when he gave true evidence, alleging that he had 
been tutored and threatened by the same officer 
before his deposition in the lower Court Held, 
that having regard to the events leading up to the 
«xamln*tion before the Committing Magistrate 
the conditions urder \»Hch it was conducted and 
the fact that the witness did not persist In his 
ialso statements, 'out gave true eviaerce at Toe 
trial, sanction slioul ( not be granted I'urzaoB r 
TnrrcuA Suaneau Pipkab (1910) 

1. L R 37 Calc 618 

2. — Procedure — Cnminof Peart 

dure Code, t JOS — Court if bound to lake tt'dence 
In disposing of the appl cation for sanction to 
prosecute for bringing a false suit under a. 195 
-of tho Criminal Procedure ( ode the Court has to 
-decide wl ether the original suit wa» false, and 
whether, If it was false unction ah col I be grsntrd. 
and must make a full enquiry Into the mailer 
er*a if it involves Iryu g the care de notv So 
where there was no evidence In the records of 
tho eng nal ea*e to prose that it was false, and 
4 he Small Cause Court re'a*rd sanction on the 


SANCTION FOR PROSECUTION — contd. 
ground that it was not bound to go beyond the 
record, tho Court ordered the case to bo sent back 
and tried according to law Rajidiut; Bat.m r. 
Sey.balak Srscn (1910). I. L. E. 37 Calc. 714 
14 C. W. N. 806 


3 False Information to Police — 

Criminal Proctilure Code (Act \ of 1S9S), l> 
195 ( 6 ), 476 No sanction ehould be grouted or 
prosecution directed, unless tbero is a reasonable 
probability of conviction, though the authority 
granting a sanction under s 195, or taking action 
under s 476, should not dccido the question of 
guilt or innocence Great care and caution are 
required before the Criminal law is set (n motion, 
and there must be a reasonable foundation for 
the charge in respect of which a prosecution la 
sanctioned or directed lehn Parsad v Sham 
Lai, I L It 7 111 S71 KahCharan Lot v Banndco 
\ aroin Swgh, 12 C II K 3, and Queen v Bai/oo 
Lai, I L II J Calc 450 referred to \\ here there 
had been prolonged litigation between the peti- 
tioner and the opposite party, in which the former 
had been successful, so that the case was by no 
means improbable, and two Magistrates lisa, in 
the course of the judicial investigation* preceding 
the trial, accepted tho prosecution story as sub- 
stantially true, and the Assessors had only found 
the case not proved • Held, that, under the 
circumstance*, it was not a proper cose for a 
prosecution under a 470 of tho Code Jadd 
Nawdis SrfeoH p Empfrod (1900) 

I L R 37 Calc. 250 


4 — _ Disobedience ol order — Penal 

Code, » 1X3 — Disobedience of order under $ 144 of 
the Code of Criminal Procedure (Act I of 1195}— 
Sanction to prosecute essentials for granting A 
Magistrate should Dot sanction a prosecution 
under * 188, Penal Code unless he thinhi that all 
the elements necrsnarv for a conviction are present 
Where the order sanctioning a proaocution under 
s 188 Penal Code, for an alleged disobedience of 
an order under s 144 Criminal Procedure Code, 
did not *bow that the disobedience ranted or 
tended to canse obstruction, annntsnce <r injury 
or a not, the Jligh ( ourt set it aside in nndoc. 
Pfojatat Jha r Tut Fur mo* (1909) 

14 C W. N. 234 


5 Forgery — Criminal Procedure 

Code, t 195 (<) — Sanction for prosecution, want 
of, effect of On tie proeecutiou of tho accused 
for an offence under * 4C7, Indian renal Code, 
alleged to have been committed in respect of -a 
document which was subsequently produced at 
the hearing of a suit tried on tho Original bide of 
Vue Yiig’n "Court in which the accused was a party t 
Held, that the proetcot on was inron petrol with* 
cut tho previous sanction of the Court wl ich tried 
the suit or of the Court to » fetch it was subordi- 
nate That a 463, Indian repsl Code, referred 
to in s 193 (c) of the Criminal Procedure Code 
ecu era forgery of the description for which penalty 
is provided urder • 467, led an I enal Code 
Ten j Eiun r Poeabi Edam (1909) 

14 C W. N. 479 

0 . Sanction rtltucd by Knctif— 

ApptaJ— .^oBctioa granted Ip Subaediuati Judge 
—JuruJteUcual—LtlminalrrcciJtrtf Code (Act V 
e>] JS9S), • 195— Civil Courts Act (XU of JfiT). 
it SI and SS— Cirri Procedure Cede (Jet F of 
196$), #». 2/ (l) (o) aid US A suit having been 
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SANCTION FOR rROSECimON-«’»«. SANCTION FOR PROSECUTION — could 


dumped by the Monsil and, on appeal, by the 
Court of Appeal, tbo defendants apilied to the 
Munsif for sanction to prosecute tie plaintiffs 
{or offence* under as 488 and 471 of tbs Indian 
Penal Code This application was refused, but, 
on appeal, tbo Subordinate Judge granted «cch 
sanction Held, that the Court ■of the Diet net 
Judge was tho only Court to sluch such an appeal 
mould properly lie Per N R CajiTtnassa, J — 
For the purposes of s 19a of the Criminal Pro- 
cedure Code a Mansi! Is not subordinate to a 
Subordinate Judge Rah Caahas CniXDA Tirrx 
o«« TAmnriM (1912) I L B 39 Calc 774 
7 - ■ Jurisdiction — Application to 

District JMlqe. under t 105 ct (3) o/ Ms Crtmtsnl 
Procedure Code (Act V o/ ISOS) — Transfer of inch 
appiicalioa to a Stthordmnte Judge for disposal 
— J«r«eifi</io* — Use il Court* (Aet XII o/ 1SS7), 
•e 21 (2) (J) and 22 {!)— Appeal An applies 
tiou rnado to a District Judge under s 193, 
sub s (fi) of tho Criminal Procedure Code, against 
the order of a ifnusif, cannot be transferred by 
the District judge to a Subordinate Judge for 
disposal Pam Outran Chanda Talukdar v 
Tanpulla l Z R SO Calc 771, approved Semite 
An application under a l9o. tub-* (C) of the 
Criminal Procedure Coda is not etv ‘appeal" 
within the meaning of a 22 sub a (I) of the 
Bengal Clvii Court* Act, 1887 Sam Muscat, 
r Keshab ChanpBa Mai* (1912) 

J L R 40 Calc 87 


- Appeal— Right of — Grunt or 


final o/ sanction by a lower authority— Application 
to superior anlhontv whether a matter o/ appeal 
or revision — Limitation of the period of such appli 
cation— Criminal procedure Code (Act V of ISOS), 
t 105 («)— AtituMfiM Act {IX of 100SU Seh I, 
Art. 1S1 Sub s (ff) of s 193 of the Criminal 
Procedure Code does not ton'er » right of appeal 
to the superior authority, but only investr the 
latter with powers by way ol revision Harden 
Singh v Hanuman Dot Rarain, / L R 26 Alt 
241, Mathaswams Mundnh v Freni CAcffi, / Z R 
30 'lad 3S», discussed and distinguished Bar, 
Mandat v Ktohah Chandra Hanna JO C TV A 
BOS, 3teU i llama v Tata Rom, 1 L P 15 AH 
61, approved Ram Outran Tat Mar v Tern put !a 
I h. R 39 Calc 771 referred to Where the 
question arises with reference to Art. 1st of the 
Limitation Act (IX ol 19081, ft has merely to be 
stated that there is a doubt aa to whether *n 
appeal lies or not In such a case in order to give 

thu applicant the benefit ol tho longer period 

Tho High Court accordingly directed the Session* 
"Judge to bear an application to revoke a sanction 
made to him after the expiry of a month from 
this data. In re A orth Rx parte Uaslael (WSJ) 
2Q B 25 J, Copal Lai Sahai v Baturas, 15 C Z.J 
faV.Wlfirwob. ’I'ucVA.MaffzH-. 'iKrvsnn fJfPJPi, 
I L. R 40 Csle 239 
9 - - . . ... Jurisdiction— Criminal Proct 

Sure Code (Act V of 1S3S) s ig5— Verbal appbca 
Iron — Jurisdiction — Revocation — Power of Court 
pro mm? aaaclwa — Profiler Where a verbal appli 
cation was made ny oonusel for sanction to proso 
cute Under a. 193 of th« Criminal Procedure Cod* 
end granted by the Court, but no order could be 
drawn up at the eppl cation was not made upon 
ll r t l;rL^ l0n i_ W<fc, ‘ ,hM n P on * formal 
tTi subsequently presented, the Court 

*** jurisdiction to gr.nt such se action, the former 


sanction being inoperative Held, further, that 
a Judge sitting on the Original Side has no furls 
diction to revoke a sanction previously granted 
by him, and that application for inch revocation 
must be mado r*o a Civil Appellate Bench of the 
Court. Noli Kiel nr Sett V Dmolandhu A unify 
1 t R 32 Calc 379, discussed. ThADdIPS v 
J ax abti Nath Saha (1912) 

I L. R. 43 Cale 423 

10 Second sanction — CnmmalPro 

ctdure Code (Act I of 1S9S), s 195— Subsequent 
Order, only a rejviition of the first order — Jirntsf 
of Proceedings — Penal Cale (Act XZl of 1860 ), 
.»« 103, 472 — limitation Where there are (wo 
orders purporting to grant senc'ion to the same 
prosecution, the later order will ordinarily be 
taken to be mervlv a repetition of the first and 
the period of limitation will begin to run from tho 
date ol tbo first ordor Durban Mawtar V Jagoo 
Dal, I Z. R 22 Calc 573, referred to DoeoA 
Phosad PatuaK r Lacjimar Bania (1913) 

LL.B 40 Calc 684 
U. - ■ ■ ■ Disobedience ol prohibitory 

order — Necessity of application for sanction — 
Police report setting forth the facts of disobedience 
and containing a request for prosecution— Criminal 
Procedure Code (del V of 1898), s 195 (I) lab~ 
Penal Code (Act XLV of 1S60), s 138 A police 
report which seta out the facts of d sobediencv 
ol aa order, under s HI of the Criminal Croce 
dure Codo, prohibiting the slaughter of cows on 
a certain day. *nd containa a request that the 
acoused shoul I he prosecuted, under a. 188 of 
the Pena] Code is a sufficient application lor sane 
tion Within s. 195 (1) (a) of the Criminal Proce- 
dure Code Per Cnsruur J —No sppl cation 
for sanction Is necessary in cases falling under 
a 103 (/) (o) of the Code PasctIO MauDat, v, 
Z»mon (19)3) . J. L. R 41 Calc 14 


12 - ■ . . , Discretion — Judicial decisions, 

application of — Criminal Procedure Code ( Act V 
of 1S9S), ts 4 (i) 195, 476, 492— S 195. Scope 
of and practice under — public Prosecutor S IU5 
of tho Code of Criminal Procedure vests la the 
Court an absolute discretion as regards granting- 
sanction to prosecute this discretion cannot be 
restricted by judicial decisions but must bo fairly 
exercised according lo the exigencies of eseh esse, 
the Court being astute to see that there is no share 
of the administration of criminal justice Gardner 

r Jay Z R 29 Ch D 60 and Bounders V 
Sounder., ( 1 897) F 89 referred to Under s 153, 
no notice d{ the application for sanction need 
Issue and tbo scented person need not even be 
named. The validity of the sanction csnnot bo 
questioned in tho enqmnng'or tbs trying Court. 
rfrSrtrnHtiJ — -Proceedings under s 195 should 
frenpenilv and. even. nmallK be- ex. pprte. In. »/. 
Parse Km ftatnraed I L. ft 23 Jfarf US, Pern- 
papal i Sastn y Bulba Satin, I L P S3 Sled 
210. In lie matter of Cauri Safai, 1 Z R B All 
114, Ram Prosed Roy v Sola Roy 1C It, A’ 
400 Pad ha Nauth Zaneryt, v Ronolee ilollah, 
1 Harsh. 407, Cures v ilahtmed llassain 18 
IV r Cr 37, Sharp V Wcke/ltld 11S91) A C 
173, Khrjm Noth Svldorv. Cnsf. Chundtr hlvUr/i, 
1 L R 16 Cale 730, lloperam Surma v Gavritath 
Dull, 1 Z. R 20 Calc 474 Mahomed BihtHii v 
Queen Empress, l Z X 23 Cale 83!, In the matter 
of Hutty latJ Chose I Z R 6 Calc SOS, cited 
and discussed by CniCDBCet, J. An attorney 
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SANCTION FOR PROSE CUTION— » ltd 
u criminally liable for a false statement in an 
affidavit made b\ bim la answer to a Rule issued 
against him under the disciplinary jurisdiction 
of the Court in re \w ArrocvEr (1913) 

|I L. R 41 Cile 448 

13 Jurisdiction o! High Court 

and District Coart — Diatnct Judge — Cnmi talPro 
<rdure Code (Act V oflS9S), *f 195 It). cl (6) and 
476 — Revision — Civil Procedure Code (Act F of 
1908), t 115 'Neither the High Court nor the 
District Judge has power, nndrr s 476 of the 
Criminal Procedure Code to direct prosecution 
for an offence committed before a Provincial 
Small Cause Court Begu Singh ▼ Emperor 
1 L Ti 34 Calc 551, referred to The Ilifch Court 
itself la precluded from granting sanction in such 
a, case under e 195, aub-e (i),cl (6) of the Criminal 
Procedure Code, as a Provincial Small Cause 
Court is not subordinate to it within sub s (7) 
cl (e). nor can it Interfere under sub t (6) with 
ail order of a District Judge revoking a sanction 
granted by such Small Causo Court It ami pi ddm 
Mondal v Damodar Ohose, 10 C IF N 1020 
Cin;a Sanknf Roy v Bin ode Sheikh 6 C L J 
£22, and Jftdlttwm Mvdali v T uni Chett », 
1 L B 30 Mad 3H2, reforrod to Where tbo 
District Judge revoked a sanction granted by a 
Subordinate Court to a Diatnct Magistrate on the 
ground that ‘ a sanction could not be granted to a 
third party,’ and Initiated proceedings under s 
470 of the Criminal Procedure Code Utld, 
that ho acted illegally in the exercise of bia funs 
diction, and that the High Court had power to set 
aside hia order under s Do of the Codo of Civil 
Procedure (Act V of 1908) llamijuddi Mondal 
v Damodar Ghost, 10 C li A 1026, distinguished 
In re Ram PbasadMalla (1909) 

I L. R 37 Calc 13 

14. Jurlsd cHon— Rislstauce to 

attachment — of notable* on tv dence only of the 
executing peon— -Other erode nee called for 6y the 
Court but not heard when produced, notwithstanding 
pteuvnif summonses on witnesses and adjournment* 
for their appearance — Delay in granting tanciion 
—Criminal Procedure Code (Act V of 1898), * 195 
Tho Court executing & decree his Jurisdiction, 
if satisfied on the evidence, without cross-exami 
nation, solely of the peon, who vraa alleged to 
have been resisted In the attachment of movables, 
tb*t a pnmd facie caao had been made out, to 
sanction the prosecution of the persona so resisting 
execution under s 183 of the Penal Codo notwith 
standing the fact that tho Court had previously 
called for evidence Iron both parties issued 
summonses on their witnesses, who were pro 
dneed on tho data of the hearing of tho applies 
tion for sanction and adjourned the case several 
tuuea for their appearance The High Court 
deprecated tho diiatonncss in disposing of 
tho application by the Court of first instance 
Maxhaw Lax. Saha v Sabo/ ehdba Nath Saha, 
(1920) . . . J L R. 47 Cale 741 

13 . Offences committed la the 

-Court of a Deputy Magistrate — Tra nsfer of 
earn* from the tnib-dmnon—S'uuesKir In office — 
Application for eanction to another Deputy Magie 
Irate subsequently posted to the subdivision — Power 
of latter to grant sanction — Criminal Procedure 
Code (Act V of 1S9S), * 195 Where there are 
tavern! Deputy Magistrates at a place, and one 
of them is transferred, the Deputy Magistrate 


SANCTION FOR PROStCUTION— contd 
who comes to fill the gap is not tlo successor in 
office of tho outgoing Magistrate Mohesh Chat Ira 
Shah v Emperor, 1 L R 35 Calc 457, referred 
to Where a proceeding under e 107 of tho 
Codo, during tho course of which a forged pet ah 
was filed 'and evidence given in support thereof 
woe disposed of by If K O , a Deputy Mogis 
trote, who become afterwards tho officer next 
senior to tho Sub-divisional Magistrate, and on 
the transfer of the former, two other Deputy 
Magistrate! became successively tho next senior 
officers and ultimately K L M, a Deputy Magis 
trstc, joined the sub division is the next senior 
officer, and an application was made to bim for 
aanctiou to prosecute tho petitioners for offences 
under ss 471 and 193 of the Penal Code, com 
nutted in the Court of II K G Held, (hat 
K. I* M was not tho successor in office of II K G 
and had no power to grant sanction under tha 
circumstances Gutisit Chandra Ray n Sabat 
Chaser a Swon (1914) I L R 42 Calc 687 

16 Revisions! junsiLction of 

High Court over Presidency Small Cau3<? Court — 
Curl Procedure Code ( Act I of 1908) * 115— 
Criminal Procedure Code (Act V of 1898} * IBS 
— Stage in a judicial proceeding, what n — Oath" 
— 'Delay" A Judgo of tho Presidency Email 
Cause Court, Calcutta, had dismissed six appbca 
t ions for sanction to prosecute the plaintiffs 
for having made false claims On an applies 
tion. to the High Court under s 116 of tha Civil 
Procedure Code to Bet amde the orders Held, 
that under s 19o of the Criminal Procedure Code 
tbo High Court is the superior Codrt to the Preai 
doncy Small Causo Court and baa power to deal 
with the order which was made by that Court 
TleU also, 'hat an application for leave to sue 
u a stage in a Judicial proceeding where such 
leave is necessary to give the Court jurisdiction 
Held also, that tho delay in making tho appli 
cation tor sanction to prosecute had been satis 
faotonly explained, and was not in the circum- 
stances such ss to prejudico the plaintiffs BudhH 
T.ir. ti CSLATTU Gors (1916) 

I L R 43 Crlc 597 

17 — — Information to tho police 

reported false— No subsequent applicaton to 
the Magistrate — Order of Magistrate colling on 
informant to prove ease, and exa ml nation of Witnesses 
— Grant of tanciion — Necessity of sanction when 
foist charge made to the police but not followed 
by complaint — Complaint ‘—Power of Magis 
trate to direct prosecution himself in such case — 

'Judicial proceeding — Crimual Procedure Code 
(4ct I of 1898), ss 4 (h), 19, (I) (6), 47C No 
sanction is necessary under s 1««» (J) (J) of the 
Criminal Procedure Code to proeocute an mfor 
man! under s 211 of the Penal Code when a false 
charge has been made by him, only to tho police 
Karim Bdkhsh v King Emperor, 2 Cr L J 60, 
BhimirajJ 1 enkaltstoarvlu v Moots! Bapulu 
13 Cr i J 480, Emperor y Sheikh Ahmad, 13 
Cr L J 578, followed But sanction fa requisite 
under tbo section when ho has subsequently 
preferred a complaint to tho Magistrate praying 
for judicial investigation Queen Empress v Sham 
Loll ILK 14 Calc 707, Jogcndra Nath Moclerjet 
Y. Emperor, I L R 33 Calc 1, Queen-Empress 
▼ Sheikh Bean. 1 L Jl 10 Mad £32, followed. 
When a person who has laid an information 
before tbo police, reported to bo false, lias not 
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the aanction of such Court is necessary for bis 
prosecution in respect of an antecedent forgery 
and antecedent user before a Snb Registrar 
Tern Shah v B;!aU Shah, It 0 H A. 479, 
Emperor v Bhaicrtm Dot, I L E 3S All* ICO 
and Pt Paramesicaran Xombudn, 1 L B 39 
Mad 67 7, followed 1 \oor Mahamed Ctssum v 
Katlhosrit Manteljce 4 Bom L R 265, dissented 
from b,Al,rsi Kasta Laha r Aw tram. Chasdba 
L uu (1917) I L E 44 Calc 1002 

22 Procedure — Propriety of pro 

C us under e 600, Penal Cod' — Discharge — Acquittal 
—Penal Code (Act XL) of JS60), ss 211, 500— 
Criminal Procedure Code ( Act V of 189S ), « JSJ 
Where an offence though described as an offence 
under a 600 of the Penal Code, still remains an 
offence ' punishable’ under s 211 Process 
should not issue under the former section on the 
application of a pereon discharged or acquitted 
when the Court has refused sanction under the 
latter section Per Richaeoson, J — The care 
tahnn to protect complainants from being harassed 
bv prosecutions for instituting false cases is a clear 
ind cation that the Legislators newer intended that 
upon refusal of leave to prosecute under • 211 
a person who has been discharged or acquitted or 
allowed to fall bach upon a 600 To permit aucb 
a course to be taken would render entirely nugat orv 
tho salutary provisions of s )9 j of the Cr mint! 
Procedure Code Tho question, moreover, does 
not rest entirely upon mlorenccs in regard to the 
intention of tho Legislature The offence charged 
In the present cose, though it is described as an 
offence tinders. 600, is not altered by that dc scrip 
tion It still remains an offence * punishable 
under s 211 When tho Magistrate had refused 
leave to prosecute under the latter section he ought 
not to have issued process under s 600 
PRirULna Kenan Cnosa v IIabivCea Nath 
CnaTTEBJEB(t916) I L R 44 Calc 970 

23 — “ Court ” — * Court of Juihce " 

— Calcutta Improvement Tribunal, whether a 
"Court ” — Criminal Procedure Code (Act F of 
1808), » 195 — Calcutta Improvement Act (Ber.g 
F of 1911), ss 70, 71 (a), (c) and 77. an amended 
by the Calcutta Improver ent (Appeals) Aet (XVIII 
of 19Il)—Ftidence Act (1 of 1872), t 3 Tho 
word "Court” In s 19a of the Criminal Pro 
cedure Code has a wider meaning than * Court 
of Justice” under s 20 of tho Penal Code, and 
includes a tribunal entitled to deal with a par- 
ticular matter and authorised to receive 
evidence bearing thereon m order to enable it 
to arrive at a determination upon tho question 
Roghcrhwns Sahext v Kat il Singh, 1 1 P 17 
Cate 8'2, and Chand * Charon Cm a Ccdadhar 
Prodhan, 22 0 IF A 165, referred to The 
Tribunal constituted by the Calcutta Improve- 
ment Act (Ceng \ of 1911) aa amended bv the 
Calcutta Improvement { Appeals) Act (Will 
of 1911), ia a “Court” witnm tie meaning of 
■ 1°5 of the Criminal Procedure Code l!an 
Paodurang t Jteerrtaey of State far India, 1 J. P. 
27 Bam 424, distinguished Lawda Lal Guioctj 
v Hurras Moilax Gho«e (1918) 

ILK « Calc. 583 

2i- Sanction bv Dcnlr Collector 

In appraisement proceedings' No appeal from 

orders la such proceedings — JunsJxtton — Cubes 
dinaturu of such Deputy Coll Bor to the Dutnct 


SANCTION FOR PROSECUTION — cantd 
Judge or Commissioner if the Dtvisim—Benaar 
Tenancy Aet (VIII of 1885), ss 69 and 70— 
Criminal Procedure Code (Act V of 1838). s ]gs 
(5), (7) (b) («) A Collector, or a Deputy Collector 
exercising the powers of a Collector under sa C3 
and 70 Of the Bengal Tenancy Act (VIH of 1885) 
is a * Court ” within s 195 of the Criminal Pro 
ccdare (.ode Baghoetbuns Sakoy v KoUl Singh, 
1 L It 37 Calc 872 followed Abdullah Khan 
v Emperor, 1 L 11 37 Calc 5* referred to p ro 
ceedings under s 69 of the Bengal Tenancy Act 
are civil in nature, and the Court of the Deputy 
Collector acting thereunder is subordinate to 
that of the District Judge under s 195 (71 p (f 
Chitty, J — S 195(7) (e) is intended to apply 
onlv where no appeal lies from any decision of 
a particular Court and not where a particular 
order is non appealable Appeals from tho 
Collector under tbe Eengal Tenancy Act do not 
ordinarily tie to the Commissioner of the Division 
In some cases they lie to him and m others to 
the Civil Court Tlo Collector, in proceedings 
under ss 69 and 70 of the Aet by reason of s 
195 (7) (i) of the Criminal I roecdure Code is 
e lLordinate to the Court of the District Judge 
•_ IilcnjltDSOX, J — Cl (c) includes loth a 
th no appeal 

'’he'"""” 


any case Xilaran Chandra Clairaiartu" r 
Alt ! ov Kumar Banerjee, 21 C II X 948 referred 
Cbitit, J —The words Principal Court 
of Original Jurisdiction do not refer to a Court 
of any particular class but to a Civil Criminal 
or Revenue Court according to the nature of tho 
case in which the question of sanction arises 
Agudhxa Prasad r Pam Loll, 1 L R 34 All 197 
referred to by Rjchaitoson, J Cujwdi (iiAnair 
Otar v Ginanait l’namia.v (1917) 

1 1 K « Calc 2S3 

£5 — False *tii‘— application for 

sanction to prosecute plaintiff fur bringing 1 cl ether 
Court can grant while tz jeirtc decree remains in 
force— Revision— i«ay A defendant against 
whom en tz jiarte decree lav been [ a seed is not 
bpund to have that decree set isido before arriving 
for aanction to prosecute the plaintiff for Innnng 
a false suit, and stick sanction can be given rTen 
Hough tie pence! of bn ilnllon for setting aside 
tho tz parte decree has rapired WI cn an offence 
against jniblio just <c has been committed the 
offenders are Italic l« [ unishiretit irrespective 
of the state of affairs in iLc civil Court Orelfranly 
a » rival a ■ —• reeutnr In 
against 


delay en the part of 
obtaining n notion in respect if offc 
public justbc Is material as lesn n g''u^n““ti; 
question . f W . fd • t tit, «j civ tha < ovcronienl 
n fact tie rrnl prose, tilt the qucsli q of 6o*<f 


Jin 




2 Prt L J ESS 

26 — - D*hr In appli-taf lot— Whether 

u rmJei.cs if ma’A fl l-s leAe* Oavrrsmert u the 
aptl leant — It n.»« Cenerally delay by a « Hvate 
person In applying for sanction to prosecute 
Indicate* want o! bond fits e>r cqlpab’o negli 
gene* or lade. It here, honever. tho real spoil 
cant for swtSon to prosecuta for bringing a 
fsLsesuit waa tie Oovemmm*. and Wore the 
application was made the Cri-ainal Invert!.* 
tion Department of Hilar act Orisn tsd to 
make inquiries from tha Crimtaal Invert]?, Hen 
Department of tho United Provinces, and a 
reference hid also to be nude to the Legal P.*trm. 
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DIGEST OF CASES. 
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5 ARAN JAM. r 

See Bombay Hsbeditapt OrriCEs Act, 
1874, s IS I L R 44 Bom 23? 

Bee ItzvEtux Jphisdictioy Act, 8 4, 

scb- 3. (a) LLE 31 Bom 232 

See Sis AD , 1. I> R. 36 Bom. €39 

■ ' Grant of royal share 

of revenue — Resumption of Saranjam — Lands can 
be still hell on payment of assessment — 5uii to 
recover possession of land — Bctaiue Jurisdiction 
Act (X of 1816), * 4 — Pensions Act (XX/// of 
1871) « i It is well established that in the case 
of Saranjam or Jaghir (the terms being conver 
tibia) tho grant is ordinarily of the rot at share 
of the revenue and not of tho soil and that the 
burden of proving that in any particular case it 
Is a grant of the soil lies upon the party alleging 
it. Krtshnarav Gantsk v Ilantjror, 4 Bom H C 
It (A C J ) J, Jlarnchandra ▼ f enlatrao, ILK 

6 Bom 598, 606, and Fambrishnarao v Lanarao, 
5 Born. L II 083, followed. The right to the 
possession of the land in the case of the Saranjam 
grant of tho royal share of the land revenue does 
not form part of tho Saranjam and is mdepen 
dent of >t The Government can, therefore, 
resume what they granted as Saranjam, nr., the 
royal share of the land revenue , and the right to 
the ocoupation of the land aubject of course to the 
payment of the full assessment can and does 
aurnve tho resumption o! the Saranjam Neither 
a 4 of the Revenue Jurisdiction Act (X of 1876) 
nor « 4 of the Pensions Act (XXIII of 1871) bars 
a suit to rocover possession of lands the Saran 
Jam rights in which have been resumed by Corern 
meat. Gitburao Shrisivas \ Secretary or 
State ton Ihdia (1917) I L. R 41 Bom. 408 

Inatn tight*— Hints {permanent 

tenancy ) — Denial of Saranjamdar s title— Atlorn 
merit to successive Sararjamdarr— Estoppel — Claim 
to hold as Uirasi tenant — Limit’d interest — Adverse 
possession In an ejectment suit brought by 
an inamdar against persons claiming to hold as 
TOirasi or permanent tenants, it was conceded that 
the mam rights m tho land in amt appertained 
to a a Iran] am bo'd on political tenure and that 
tho present incumbent of the earanjam was tie 
plaintiff Tho defendants resisted tho plaintiff's 
claim to eject them on tho ground that the mam 
rights were merolv the right to receive the royal 
share of the revenue and that the proprietary 
rights In the soil were, prior to the date of the 
grant, vested m the grantee of the inim had 
descended to hia heirs independently of the iram 
and furnished tho lease hold or mirasi rights 
Belt, that the defendants contention involved 
the denial of the title to the reversionary rights 
in the lands m the dclmdanta occupation of the 
anceessive, aaranjamdara approved by Govern, 
nient The defendants had, however been eon 
tinooualy paying rent for tl eif holding to tho 
successive saranjAmdars Including tho plaintiff 
They were thus estopped by attommen. from 
disputiog the plaintiff’s title I asuiev Do? t 
V Bnhaji ftoau, 8 Bom II C Jl [A C ) J75 
and Doe dem Marlow v Jl ipjii u, 4 Q B 367, 
referred to The rights of successive holders 
of hereditary aiul impart il 1« estates not governed 
by the ordinary rules of inheritance but subject 
to the oondit on that Government shall approve 
of the heir may be barred by adverse po*se»dcn 
Telait Bam (‘bunder Singh v Srtmn/i ifodho 
Nufwri, L. It 12 J A 1$T, referred fo 11 here 


S ABAS J AM — concli. 

in an ejeetment amt by an inamdar it was shown 
that the defendants, for more than twelve years 
before the suit, openly asserted their claim to 
hold as permanent nuraai tenants Held, that 
the defendants had acquired a title to the limited 
interest claimed by them and could not be ejected 
Teembak P.auciiasdba v Shekb Gulaii ZlLARt 
(1909) . . . I. It. B 34 Bom. 329 

■ ■ Succession to Saran 

jam — Title by inheritance — Saranjam, rr 2 and 5 
under Act XI of 1852 — Suit by prenova holder of 
Saranjam — Subsequent holder filing a suit for the 
same relief— Re a jud cot a — Civil Procedure Code 
{Act V of 1908), s 11 — Adverse possession against 
the previous holder — Eights of svcctssue hold it 
barred by limitation — -Establishment of right fo levy 
assessment — Indian Limitation Act (IX of 1908), 
Sch /, Art 130 The plaintiff was a Saranjam 
dar of an ancestral and hereditarv Saranjam 
village where the lands in suit were situate Tbo 
lands were in defendant a possession on tenure 
■n consideration of rendering certain Shetsanadi 
services The defendants having no longer ren 
dered any service the plaintiff prayed for posses 
sion of tho lands or in the alternative for a declare 
tion establishing his right to levy assessment. 
The defendanta contended that the ault was 
barred by limitation and a]«o by re* judicata 
in consequence of a previous decision in a suit 
(Ao 493 of 1888) between the plaintiff s brother 
and tho predecessors in title of the defendants 
for aub'tantially the same rebefa as claimed bv 
the pla ntiff Held that the previona denticn 
ojieratcd as res judicata as sgsmst the i resent 
plaintiff because he was cla ming under the pre 
vioua holder and was litigating under the same 
title as the prenou s holder in 1888 Held, further 
tl at since the decision in suit of 1888, the 
defendanta and their predoce'sors in t tie had been 
holding adversely without payment of assess 
nient and therefore the claim for aa«e«sment 
was barred by I nutation inasmuch n neither 
specie) mode of devolution nor sn incapacity 
of alienation would prevent limitation operating 
nearest an estate Badhabat and Famchandra 
Ranker v A rantroi Flagrant Dcshpandt ILF 
9 Com I9S, followed Fer Heatok, J The 
words between parties under whom they or 
any of them elaim liticating under the same 
title in s 11 of the Civil Procedure Code 1C0S, 
are intended to cover, end do cover, a case where 
the later btigant occupies by aneccssion the same 
position as the former litigant Tho words of 
tho section are not intended to male any distmc 
tion between different forma of succession 
MADJiAvnAo IJardtakbao c Ayysuyabii ’(1910) 

I LB 40 Bora eC6 

SARANJAM RULES 

B e Sasasjamdar 

I L. R. 45 Bom 694 

SARAN/AMDAR. 

- Grant of mb Inan 

ond Afirost rights — Fnjoymeui of tub Inan for 
statutory period — Sub Isom tindtng on succeeding 
Saranjatndar— Saranjam, r 5— Indian Lirnita 
lion Act (IX of 1908) * 28 Art 130 The 
defendant was the Sarnnjamdar of the village 
of Bsgni which was descendible by Inheritance 
to tl c eldest member of his fatnilv An ancestor 
of h s bad many year* ago, grant rd a sub Inara 
of two field 3 m the Tli'age to an ancestor of tbo 
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DldEST OF CASK*. 
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S ARA5JA KDAP.— 

plaintiff * uM when If# jda ntiPT l»m 1 y «fi|ojfd 
lb* Un 1, rent fffte. After lb# Introduction of 
lh« airrry aelllement Into the nlUf# la IMS, 
llo defendant levicl »"**»»men| for the land# 
from Ilia lUinillt The jUloltfl bavin* aoeil 
to rrei'f the imwtt of tb* a*ee#«jnetil ao Urfed 
Imn h n i — llili that I* * grant tf > nl !ne*n 
it!*. tijr 111 # hnranjatndar *t* Itndn* on Lit 
aueerwen, laaenutcli «« tie h»r#njamlar bad. 
on tb« data of tie aWlnte ln*er.*l 

in the ratal©. Ik* T likiorju J*i ioiJ/u 
(fWf IS Hot. i** »rp‘M IhU farther. 
tb#l » t«U 10 tery iwh nrot m rent f r-« Unda 
bn nz a trail f>r ew ra tii# of t*ro|w»tjr nader 
• St of tbo lih! *a limitation let l'«*. tie 
tffect Of the failure to Inalitat* #orh » toll within 
the time allowed | » Art 151 «f lb# Art »*i lb# 
(lUnjniblnml of the right to Wy tbn nnwitnit, 
Atko y flirt rj t Aiffj I Veehad ( Utojn 
(«V| 4 rrfc 9f? fon-r-et. Hll*AR*M 
r Tanas n«*o lUnrnasnaakio (IKO) 

LLR.U Eon. til 

sabakmmt. 

— — — tnsnalat cl— 

Sit itnt Jjtur. 

25 C W. X MS 

SARBARAKARS. 

— la Orissa— 

St* Run Tnr»« L. R. 45 l A tit 
I. L. R- 49 Colo. STt 

So'lc'tl v 1# fine eg. 

(fa. u of tf flal of (.ear, Aoiltr—IhPeAeto I *rtr»_ 
ritrnrlitm »mj trtl'rmitl e« 

l>r«J to fwWintt of ruta^ut, Innt fa 
The fagiejur# of the military f*;i'i Into wh K h 
under ft Alive l rineea. tb# jrtaler part of KUUh 
Khnr.Uh fin Oriaaa) »»» partoPnl ool feljrled 
Palbeheraa) en I native townie ©“leers Ino.n 
a, IVaibiet, IlhoImaK htdebharane. Rowrl 
Chat lee. when the fofirt err. r««ume.l ly the 
llrf uh Government engaged eitb (loTernnent 
enlsr 0# denomination of eartorolure foe tie 
eol'eclton end payment of the rvrenoe awt«.| 
by It. JMI. on the evt t"ne© tl at although 
from ISIS onward* lb# tonUory of C^rreement 
and of the majority of lla ©Ulcers eai to regard 
the sarVim ten at mere of--* hot Ur a. |L »7 them 
solve*, had never before IS 31 dlstUrlle acknnw 
lodged that thla eaa iLrrf p-smllon. end on lie 
other baa I had ataerlef Ihetr atatoe ea tenant# 
and liter# were eraannUartt rtauietltd with 
their tenure of tie* Land# *Mth militated mg, rut 
the Government a »i*w el their po» tlon ea eerranta 
end their atatua «tn!*r I Mr engagement with 
Oowromrni «ra* ermethlnz higher ll an Ibat of 
•errant#. That (com 1M1 to 1*3(1. tUfen lant ha I. 
the preaent te'feimtor and fir father before bim 
two rsgarled and treated aa tenant* an 1 they 
Aero morewaihAy ansertwrf friri^ ei*a Cue anil 1 mam 
latnod their poraeaema aa aorh Tl at lh# defend, 
ant ha la atatm Is that of e tenore-holder 
S#abtarol*ira who were originally Dalbct era joytr 
doit could not In any rate be ejected from lamia 
whfoh warn reserved to the IHlMieras at tb* 
General rewmpi on of the joefr* Kamamttrc 
I ot * lAtutasaan Das (ISIS) 18 C. W tf 74 
SARBARAKAlU TENURE 

St» Besom. Jlrri Act IMS s IS. 

2 Pat L. } 75 


SARBARAKARI TFNtrEE-«*t» 


■« kolltr 


toll U A»* nfci» f# Ori.^-liolihti tl Sa'UltoSor 
to fimiiral for aifwwfitl-f (Mil ra ailotW lo 
dumiaaof— S# hrrtfalfc c-r frtotfnallt tv)U I * 
ef/t of Ijntaflcr In Ilia raw nhicb relafml 
to tie tenure of ■ FttUralu In flnata. *ad to 
tie n»ettK«t Wh*ih#r It* trat defendant waa a 
l enure bolder stvlrr tl» [lalnltfa, or trerely a 
harUrsVar fftU, ©n tb# arUn/a (rejnrrt a and 
©thee papers fn "fieletlfona fno tlw tcrTt 
annaidmre on lh# arSUemral tl Ike hkinfal 

l. .lale In the tlalilit ct Purl,'" A ©fa. I ami II 

m. Ui«he.l Id >*"!> nriJ IMIJ. that farlntoiare 
in Kbardah hail tn4i» the Cawrawtif ro f erl- 
tabU or Iramfreab'e right in thalf c*A<e*f Paibara- 
bar ct In lha Parberatart J afire j that tfey were 
liable to U afvamlaeed for nnaeondort I and that 
on diaoiiaaal they J nl all right to certify any 
baaiorahari Jaglii j an I tUt ©n lb# terminating 
cf a art dement they were l cm oil (0 enter Into n 
frweb er-ceg«m»rit with tin C oreftifnenl if liey 
w itlitel to bo e«mlin«e»l fn tbe of * «f fatl arahnr 
SoJJtm.it Jo J VtJt r low Of rarer Xmi« 1 11 t H. 
tsi) n ir SI- f«, d • rented from II ilJ there 
fur* (rerertlne tl# derieion of lh# II yb Oort), 
that tb* frit defendant wa# eo« a Iroere bolder 1 
Hal be ru lwahle to to d -cnli-ed foe mUeirdurt 
from hi# ©fir* of Parbarahar . tl at b# waa rightly 
d emlww.1 from that effro j and tbit ©o fcle d a. 
mleeal he (Oeeed to be rut I lie. I to bed l tb# Barbara 
kari tan la fn moolah Itaoda | and lb#t eerrpt 
aa to tig! ParWalarf land* In movrab Panaaa 
La, (a tbn jUInfifa wwm eeltllrd to tb# dectr* •« 
rUctment and for poeeree on and to tb# rforUr# 
lion ot I ll# wblrb tb# Bahartl n#l# Jodg* g»r* 
totbem. I'aKiaawatnsaDaa Ctorrawt r Kura. 
mcoTi Tot (l»l»J . L U R. 48 Cale. 5T8 

SARDEsmnrzni iiaq 

Bit tr'iiMi Act (XXIII or init 

n. 4 4KP 8 L X. B. 45 Bom. 1M 

BARDRAKim. 

N<» I esiaa Pai nrtiot Act. ISIS, 

a. 3 LLH.1 Lah. 887 

8AESA WAlfTA LAND 

5« Gtrrraarn Tatrsoass' Act (Bow 
An 41 or ISM) a 31 


LLR U Rom. 97 


8ATX. 


5r» IT, at Cod*, a. 3f#b 

L L. R. 38 AH. M 

SATISFACnON 

Sit Cttil hmciDni Coe* (IMS) a. 

S51A . b L It 33 Bom. 219 
St* Ci, it Pnocmcai Cod* (Act 1 or 
IKrt) 0 XXI * l 

I L. R. 40 Beta. 323 

SATTA. 

Set ConmaCT Act 1872. as 30 awn 85 
I. L. R. 42 All 449 
SATTAGEAHA KQVEKENT 

S< i Ifio* Cocht Jrairotcno* of 

I LB 11 Bom 418 
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— ol Kharkfcanda — 

See Ccsrosi (strccasatow)— 

I L R 2 Lah. 333 


SCANDALOUS MATTER. 

See Affidavit . 14 c. W. N 153 

SCHEDULED DISTRICTS ACT (XIV OF 1874). 

■ Whether applicable to Sooth Par- 

ganas— 

Set JoBJSMCTtov I L R. 42 Calc. 11G 
■ - * ^-~R 44 not ultra Tires — 

J unsdiction of High Court ocer conviction and sent- 
en-cta by 3te\ cas Agent p, 44 framed by the 
Government of Bombay under the Scheduled 
Districts, Act. 1874, is not ultra tires The High 
Court of Bombay, may, therefore, take cogni 
zance of any case decided by the Mewas Agent 
on the petition of a convicted party, and If it 
thinka fit Bend for the proceeding and pass a fresh 
decision. Emperor r Nazar Mahomed (1317) 
1 L. R. 41 Bom. 657 

rr 8. 16— 

Set Aqetoy R truss or Godavari Dis. 

TBIOT . . I. L B 41 Mad. 325 


SCHEME 

See P.suaious Eydowaievt 

{I. L. R 48 Calc, 493 

SCHOLARSHIP. 

See Dbssha-t Agriculturists’ Reliif 
Act, 8 2 1, L R 30 Bom 199 


of school mailer— Citilom, how proved 
One 0 H W. was appointed a teacher at the 
Armenian College, Calcutta, tor a ponod of three 
yean from the 1st Mar oh 1912 After the expiry 
of tho period ho continued iu the employ of the 
Coll ego until July 1316, when he received notice 
terminating his service as from tho 1st August, 
and In lieu of a month’s notice, was paid a month's 
salary and a certain sum of money for a month's 
board and lodging Held, that he was entitled 
to a reasonable notice and that in inch a case, 
In the absence of misoonduot, either three months’ 
no'ice, or a Wm's notice would be reasonable 
ao'ioe. Todd y Kemch, K Etch. 151, referred 
to. Held, further, that, on the evidence adduced, 
no custom had been established bv virtue of whioh 
the plsiatifFa employment could bo terminated 
by a month* notice Usage is proved by the 
oral evidence of parsons who become cognisant* 
of its existence bv reason of their occupation 
in the particular trade or business and the evi 
donee establishing custom or usage must be clear, 
convincing and consistent, and to prove an usage 
In a particular trade it must be shown that tho 
nsaga is consistent and reasonable and was univer- 
sally acquiesced in, and that everybody acknow. 
ledged it In the trade and kn-w of it or might 
know of It, if he took the pains to enquire 

WnTEUBAS^R V J C. GlASTAtrv AND OTHERS 

<1917) • • . L L R. 44 Calc. 917 


i ol— whether partible pro- 


perty ol ft Joint family— 

See IlrvDu Law — Joist Family Pbo. 

J-MTT . I. L. R. 2 Lab, 40 


SCOPE OF AGENCY. 

See Parr err At akd Aoebt 

II. L. R. 43 Calc, fill 

SCREENING OFFENCE. 

Nee Penal Code (Act XLV or I860), 
ss 213, 214 I. L. R. 37 Bom 658 


SCRIBE. 

- ■■ — attestation by — 

See Evidence Act 1872, s 08 

I L. R 35 AIL 254 
1 Pat. L. J 129 
See Mortgaoe (mjsc) 4 Pat L. J 511 
See Mortgage Bond 

I L R. 48 Calc. 522 
See Transver or Property" Act 1882, 
a 59 I L. R. 44 Bom. 405 


SEA CUSTOMS ACT (Vin OF 1878). 
notification* under — 


ss 167 (3), 182, 188, 191-Attach- 

men t of silver ingots by Police — Inquiry by Customs 
clerk in absence of plaintiff— Sentence of confisca- 
lion and fine parsed by the Collector of Customs 
merely on the report of the clerk— Civil suit by the 
plaintiff to reeottr value of siher confiscated and 
amount of fint levied — tunsdiclion of Civil Court 
to try the silt A Sub Inspector of Police, while 
conducting a search of tho plaint iffs house tor a 
criminal offence, found no incriminating articles 
but camo across silver ingots, which he attached 
and sent over to a clerk in tho Customs Depart 
ruent. The olerk suspooted that the silver was 
imported into British India without payment of 
duty, made an inquiry in plaintiffs absence, and 
submitted a report to the Collector of Customs 
The Collector, without taking any evidence him- 
self and without hearing the plaintiff, passed an 
order confiscating the silver under the provision 
of a 182, and fining the plaintiff In a sum of 
Rs 1,000 under s 157 (J) of the Sea Customs 
Act, 1878 The plaintiff sued to recover the 
value of the Bilver confiscated and the amount 
of the fine levied , but the trial Court rejected 
the claim on the ground that it had no Junsdio 
tion to hear the suit, a* the Collector's decision 
was final under the provisions of a 182 of the 
Act. The plaintiff having appealed • — Held, that 
the jurisdiction of the Civil Court to hear the 
suit was not ousted, if it appeared that there had 
"been no legal adjudication of the matter by the 
Collector in accordance with the provisions of the 
Sea Customs Act. 1878 Oakzsk Mahadev v. 
The Secretary or State for Irma (1918) 

X L. 21. 43 Bom 221 


SEAMAN. 

See Mercs akt Seamtk Act (I or 
s 83, CL 4 I L. R. 39 Bom 
3 G 2 


1839), 

658 
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DIGEST Of CASES 


SEARCH. 

S«« Cnrirut. Pnocnocsc B’ot.t— 


m. 88-105- 

*.103 . . L L. It 42 All. 67 
s. 163 . . I. L. R. 39 AIL 14 

formalities of — 

Sis ItiOTivo . I. L. R. 41 Calc 836 

irregularities la — 

fits Dacoirr L L. R. 41 Calc. 350 


— ' ■ " Sean h 6jr JW ,ec officers 

Power la search (Is house of an accused lor specific 
documents and things— Raiding such search — 
CriwiMi Procedure Code ( Act V oj 1338), ts, 34, 
165— Penal Code (Act XLV of 1360), s 353 Ss 
01 and 103 ol the Criminal Procedure Code extend 
to accuwl persons The Latter unction authorises a 
aearcli o( the house of the aceuaod for spociBe 
document! and things necessary to tho conduct 
of an investigation into an a lie non Mahomed 
Jackriah A Co t AhmrJ J/a homed, 1 X.. 

It 15 Calc 109, followo-L .Yrm of I/ylcraiad 
r. Jacob, I t. It 19 Calc SS, referred to 
BniraMt Dope ▼. Emperor, I L R 33 Cote 
304, and Pranhhang V King Emperor, 16 C 
IK. A’, 1013, commented on and explained 
lehtrar Chandra Ghoshol r Emperor, IS C lf\ 
fi/. 1019, d itingulshed. Where Information 
was laid at the thana of criminal breach 
of trust by a aerrant, of a particular aum of tnonry 
and he was arrested, and thereafter the sub 
Inspector of 1‘oUc* proceeded with the infortsant 
ant searched a house In the joint poaaes'ion of 
the suspect and his brothers, arheroupon they 
and others resisted the tonrch and assaulted 
the sub inspector and confined ami assaulted 
the Informant t Hell, that the search was lawful 
under s 183 of the Criminal Procedure Cole, 
and that the conrlction (horefor most bo upheld 
Buaan Umn i KweEnon (10131 

I. L. R. 41 Calc. 261 

SEARCH FOR ARMS. 

Sea TaiarAaa I. L. R 3g Calc 853 


- Right of 31 agist rot 


to search hr arms— Am' Act {XI of 1318), s S3 
Judicial /unctions — Tret pars — Criminal Procedure 
Code ( Act V of 1393), se 36. 96. 105— Act X Til l 
of 1350 In a amt for trespass against the District 
Magistrate, fnstitoteil by one of the minimis rs 
whoso outcherry had been soarohed and no arms 

°J .■L n7 <. ki ?V 0 T l ' . /,e “ ("*«*»*»* the decision 

ol the llrsi Court and of the majority of tho Appel 
lato Court, and upholding tho decision of JIbitt, 
J ), that the search was warranted hr the Codo 
of Criminal Procedure (Aet V of 1*08) A eorione 
offence had been committed against the public 
tranquillity into which It was the duty of the 
District Magistrate to enquire and by virtue 
ol hi* superior rank he was, at Jamalporo, the 
proper person to conduct the enquiry By e. 30 
Seh. III. and s B0 of the Code, the power of 
issuing a sea roh warrant was among his “ofd nary 
powers." and therefore under a 103 he bad power 
to direct a search to ho made in his presence if 
he thought it advisable to do so That being 
so. It was unnecessary to decide on the other 
defences set up but. semhle (agreeing with the 
majority of tho Court of Appeal), that tho Pistriet 

Magistrate not having complied with the prel . 

mlnary condition prescribed by s. 23 of the Arm* 


SEARCH FOR ARKS -toncll. 

Act (XI ol 1878) could not defend his action 
und'-r that statute Also (agreeing with Britt, 
J ), that the District Magistrate m directing a 
general search of the plaintiff's cutcherry In view 
of an enqnlry under the Criminal I’rocedoro 
Cole, was acting In the duehaigo of bis judicial 
(unctions and had It been nec ensure might have 
appealed for protection to Act XVIII of 188(1 
CuMC v Raajawoaa Kisnonx Hot Cbovsbssst 
( 1912) . . . . I. L. R. 39 Calc B53 

SEABCn FOR EXPLOSIVES. 

See MaauTiuT* I. L. R. 38 Calc. 119 


SEARCH WARRANT. 


See PaviL Codb Act (XLV or I860). 

ss 332. 323 I. L. R. 37 AIL 353 
See Pcmc Gaubltvq Act (III or 1887), 
a. 6 . I. L. B. 84 AIL 597 

See VitntD Pbottvcis Eicist Act (IV 

oi joioy— 

t 60 . . I. L. R. 35 AU. 675 
a C3 . . I. L. R. 33 AIL 358 

— Endorsement of warrant by officer 

to whom issued— 

See Vocttc OAMBtwo Act 1967, s* 3. 4, 
8, 10 axis 11 . I. L. R. 42 AH. 385 
— issue ol— 


■ Search vnrtarl for 

production of a person confined— Porn of warrant 
— Use of srommt prescribed in * <U Seh. 


...... I 111, Seh. 

y— legality of warrant — Cnmiaaf Procedure Cods 
(Act V of 1393), s 100 It ia Immaterial what 
form is used for a search warrant under s 100 of 
tho Crimmsl Procedure Code, provided that tho 
substance of It complies with the requirements 
of the section A search wsrrant Intendod to b* 
Issued under s 100 of tho Criminal Procedure 
Code, and drawn up (n accordance with Form 
VIII, fch V, retiring to search warrants under 
a BO. but with alterations adapted to meet the 
requirements ol tho former section. Is legal, 
Curomeah v King Emperor, 16 C ir 2C 336. 
approved Russ Holder r Emperor, 11 C IT K 
336, distinguished LioAn It cvembbascIH v. 

Mozam Mott* (1918) I L. R. 45 Calc. 905 

-Power of Magistrate 

one — Condition of jurisdiction— Pendency 


of enquiry I, 


r other proceeding — East 


\ fori 


*of police officer 




if Procedure Code ( Act T of 1393), s 96 (7) 
A Magistrate must, under a 96 (7), paragraph (3). 
of the Criminal Procedure Code, apply his mind 
to the quealion whether the purposes of any 
enquiry, trial or other proceeding under the Codo 
will be served bv a general search, and unless 
there are mater mis before Mm, connecting the- 
person against whom the warrant fa applied foi 
with the offences alleged, upon which be can 
come to on independent decision on the point, 

ho has no power to issue a search warrant He- 

cannot grant such warrant simply because ts 
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SEARCH WARRANT — condJ. 
police officer informs him (hat it is accessary ami 
asks him to do so Per CHAimnuBt J A Magis- 
trate lias no power to issue a search warrant 
under paragraph (3) when there is no enquiry 
trial or other proceeding under the Code pending 
before him, but there is only some investigation 
into alleged offences being made bv the police 
Clarke v. Ilrojendra Kishore Poy Chmcdhvry, 
1. L E. 39 Calc 953, distinguished T R Thatt, 
v Euperos 11920) . I. L. R. 47 Calc. £97 

.. . Purposes of inqmry 

trial or oiler proceeding — Legality of warrant for 
production of infringing booh, platen, letter* and 
orders rela'ing thereto, to be dealt iri(A under s 10 
of the Copyright Act — Order staying execution of 
warrant on the pasting of a tend for the production 
of infringing books, ete , in Court — Legality of 
such order — Criminal Procedure Code (Aet V of 
IS9S), s 36— Indian Copjnght Act ( 111 of'l911), 
*t 7, 10 The Magistrate has power, under s 00 
of the Criminal Procedure Code, to issue a search 
•warrant for the production of copiea of tho inf ring 
ing books, proofs, plates printed, and set up 
matters, together with letters and orders with 
reference to the book, for tho purpose of making 
an order under s 10 of the Indian Copyright Act 
<111 of 1914) Where the person against whom 
*uch search warrant was issued prays for the stay 
thereof, and offers and undertaking not to soli copies 
of the infringing books but to produce them before 
the Court whenever required tho Magistrate has 
jurisdiction to stay execution of the warrant 
■condi' tonsllv on the execution of a bond to pro 
duce the copiea in Court Puma Chandra Hondo 
padhya r Sail Bhutan ilulltcl, 7 C IT A 532. 
distinguished Kisnoni Mosaic Baccm v. Haei 
Das By sack (1919) . I, L R. 47 Calc. 184 


SEARCH WITHOUT WARRANT— 

Power of tie police to 

search the house of an absconding offender generally 
for stolen property on information of dacoity against 
him — Legality of Search— Criminal Procedure Cods 
(itet V of 1S9S), ss 91 and 165 — Rioting— Common 
object to resist such search — Eight of pm ate defence 
—Penal Code {Act XLV of 1360) ss 99, It 7, 323, 
353 8 165 of the Criminal Procedure Code does 

not authorize a general search for stolen property 
Ml the house of the absconding offender, agem't 
whom an information his been laid of having 
committed a dacoity It refers only to specific 
documents or things which may be the subject 
of a summons or order under f 9-4 of the Code, 
vtth <An, WA «i •ions. na>. S-V.vid. Vi, ntedaru vital his, 
or any incriminating document or thing in the 
-possession of the accused Ithwar Chandra Ghoeal 
-T Fmperor, 12 C IK A 1016, referred to IVbcre 
•a ^ob Inspector, on receiving information of the 
commission of a dacoity, searched the house cf 
■one at the alleged offenders accompanied by the 
•complainant and the villago officers, but without 
* search warrant, whereupon they were beaten 
tiv the petitioners who were charged with, and 
.convicted of, rioting, with the common object 
•of resisting the search, assault and causing hurt, 
under ss 147, 323 and 353 of tho Penal Code — 
Held, that the search was illegal, and that, the 
common object having failed, the conviction 
under* 147 was bad Bajraitgi Gope p Emperor 
( 1910) . . * L X. R. S3 Calc 304 


SEAWORTHINESS. 

Set Bill or La»»q 

I. L. P.. 38 Mad. 941 


See B err ee Lard I. L. E 41 Calc. 104 
See Limitation L. R. 41 I. A. 267 
See Suebaxi 

indemnity to estate of— 

See Pasties LI R 37 Calc. 229 


SECOND APPEAL. 


See A see At . I. L R 38 Calc 391 
Sec Clyjt Procedcre Code 1882, ss 
584, 585 I L. E 34 AIL 579 

See Civil Procedcre Code 1908 — 


as 14, 151, O XLYII, b 1 

I. L. R 32 All 71 
SS 100 to 104 and O XLII. 
a 110, O XLV, b 5 

I. L. R 42 Bom 609 
O XLI ns 1 awj> 3. 

Z. L. R. 43 AIL 660 
O \U, b 23 and 25 

4 Pat. L 3 645 
See Covet fees Act 1870, s 17 

I L. R 30 Bom. 628 


See Ccstom or Usage 

I L. R 45 Calc. 285 
See Easement I L. R I Lab 206 
See Estoppel L. R 44 I A 213 


See Evidence Act 1872— 
s 32 3 Pat L J 308 

s 32 (J) I L. R. 39 All. 428 

See Execttiob of Decket 

I L R 40 Calc. 45 


See Homestead Lakd 

I L R 42 Calc 638 
See Jcdcjievt 2 Pat. L. 3 8 

See JcfirSDicTiot L R 46 I A 140 
See Limitation Act (IX of 1908), s 6. 

I L R 38 Bom. 813 
See Madras Estates Lavd Act (I of 
1908), a 102 I L R 38 Mad. 655 
See Orissa Ttvasct Act 1013, s 31 

b 1HA k, 3 7tb\ 

See Posseisobv Srrr 

I L. R 45 Calc 519 
8’t Pee emptiov I L R 37 All 524 
Set PnOYfrctAL Shall Cacsk Covets 
Act (I\ of 1837), Scir II, Apts 3 
ASD 23 I L. R 37 Mad. 533, 538 
Apt 8 . 1 L. R. 41 Bom. 367 

Aet 13 . I L. E. 39 Bom. 131 
See Remasd I L R 43 Calc. 1104 

1 L. R. 42 Calc. 888 
See Eett . I L. R S3 Calc. 278 
See Peview . I L. R. 41 Calc. 809 
1. L. R 44 Calc. 1011 



DIGEST OF CASES 


SECOND APPEAL — tontd 

Sit Svtcikt, Ayr Eli. 

See TniRsvsB or pB0P*siT Act (17 or 
1882) «. 4t I t E S3 All SOS 
See 'Wtas I L B 37 Bom. 700 

■ construction ol document— 

Set Contract I L K. 42 Bom 344 

— from aa order passed under 0 XXI, 

r 89— 

Set Civ-rx Pboceoozs Cost 1908, as 
47 aid 104 I L B 44 Bom 472 

- ■ — Jrom order ol Lower Appellate 
Court that appeal lias abated — 

See Cmt Procedure Code 1903, O 
U! I L. B 1 Lab 582 

-■ - - ■ — iaterlerance by High Court on — 
Set Evidence Act (I or 1872) a 68 

1 L B 42 Bom. 352 
■ ~ Misconstruction ol docnmeot where 

conler a right Ol— 

See Construction oy DOCtnts'tT 

5 Pat LI 251 

In a rent »oit as to the unit ol 

measurement— II can bo assailed In— 

See Rest . 25 C \7 N 328 


Set Cnn. Paoctncat Coo a. C XVII, 
a. 3 

0 Pat. L. 1 650 
on point of custom — certificate 

granted after time— limitation— 

Set Punjab Coubts Aor, 1014 e 41 

1 L. B 1 Lab 245 
On point of onus proban di In custom 


Bcstoratioa of appeal— Whether 

sufficiency of cause for, can be reopened — 
0 Pat L 3, 825 

where lower Appellate Coart has 

placed onus on the wrong party — 

Ste Ncootiam.* Isstbcmevts Act 1881* 
a. U8 . . 1. L B 1 Lah 429 

. " “ — — Second Appeal •/ 

It lies from an order pa„cd under o XXI, rr S3 
and 92 of Me Code of Civil Procedure, 1008 — Citif 
Procedure Code (Act V of ISOS) n g 49 104 (21 
O XX/ W 63 32 , 0 XL/ll, r I W-Cm! } ,o 
tedare Code (All XIY ef J8S!) el SWA 31 2 
and SSS No second appeal lies from an order 
passed In first appeal from an order under r 89 
or 92 of O X\I of the Code of Cinl Procedure 
KK5S 8 104 tab a (2) of the Code «f 1998 takes 
away the right of acCOnd appeal whero * second 
appeal could tie in eases under » 3I0A read with 
a 214 of the Code of 1S82 Asiuaddi gnvrxn v 
Sphpsbi Bui (1911) I LA 29 Calc 339 

2. i - ■ » ■ »■- Cwtl Proc«f«r« 

Code (Act XIV of 188!), e SSt— Talvatum of ml, 
determent i by plaint— Suit for meene prof if, tenia 
Ute valuation, table <! mao ie t«er«i»ed on appeal 


SECOND APPEAL — eoafrf 

— Court few del (til of 1370) aa 1 , li— Suet! 
Valuation Act (I // oj 1887), » 8 He plaintiffs 
in a su t for mesne profits valued their suit at 
Pa 300 and prayed ti at if the amount of rcofee 
profits were found to bo greater than Ps 300 they 
might be awarded a decree for the excess amount 
upon payment of additional Court fees At an 
enquiry held by a Commissioner the plaintiffs 
put forward a claim to a rate of a rent which if 
accepted would inorease the total els ra to above 
Ps 600 Tbo Commissioner howeief did not 
accept that safe and the plaint ffa d d not take 
any steps to get the plaint amended not offer 
to pay additional Court fee Tlio Blunsif gave 
a decree for Ps, 223 and t) a plaintiffs appealed 
against that deerco valuing tha appeal at Its 357 
calculating the mesne profits at the rate at winch 
they were claimed before the ComnjwaionM 
Held, that for purposes of jurisdiction the smt 
must be held to have been valued at Be 300 and 
that therefore no second appeal lay Jjyatulla 
Bhvyan v Chandra J /chan Jianer; t, 1 L It 34 
Cole 951 i ( JJC If I. 1133 distinguished 
Sri BoWiv Bhattacharji v Babarant Chattopadfoa, 
1 L Jl 11 Calc 169, followed It Was not opon 
to tho plaintiffs in their appeal to put a higher 
value on their suit than in tho plaint without 
an application to amend the plant and each, 
valuation did not have the effect of Increasing 
the value of tho subject matter of the suit. Kail 
KaMal SfalTBA v FAiri.au Banastay Kirajr 
CnowDBUSt (1910) 15 C W » 454 

S Chola bogyor 

Tenancy Act (Berg VI of 1908) ts 87, 821, 261— 
Cm l Procedure Code (Act F cf 1908), i 190— 
Landlord and tenant. No second appeal lies to 
tho High Court from tho decision of a Judicial 
Commissioner passed on appeal against tho dccl 
sion of a Revenue Officer under e 87 of the Chula 
Nagpur Tenancy Act UacnriuB 8aH» a Trotat 
Udot Nam Sari Dro (1911 

I L B 39 Calc 241 

4 Sale application 

for confirmation of, ly auction vurchaeer ogomet 
yndgmtntdfUur, under f 312 cf tn« Ctdc — Avchon- 
purthaetr if a neteiicry parly in a proceeding under 
e 311 of the Cede — Cm l ProrcJute Coefe (XIV of 
1682) u 311, 31! No second appeal lies sgalntt 
an order refusing an application by the auction 
purchaser against the judgment debtor for eon 
firmation of sate, under s 312 of the Code ol Civil 
Procedure, 1852 loaemach «e such a cam between 
tbo auction purchaser and tho judgment debtor 
cannot be regarded ss a proceed ng between the 
parlies to the suit or t! eir representatives under 
s £44 of tho Code The auel on purchaser!* not 
a necessary pnrly to *n srpl ration oi der a 311 
of the Code, Karanat Khan x JJir Ale Aimed 
All « A (11-11) 111. not followed Al\ Cowlus 
Khan r Baneedhor 1 L. A IS All 107 dlslln 
gushed Sranwu Monmi Drsi r An at ten 
Chandra Coiniru (1012) 

I L. B 39 Calc 887 
5 . Land Aegean ion 

Act (J of 1891) t SI— Bon toy Cml Court! Act 
(XIV of 1869) $ 16— Cm! Procedure Code (Act 
V of 1908) * S6 Of— Peter cnee to Aeeutant Judge 
—Aitord not euctrdmg Its 6 000— Appeal to the 
Putnet Judge — Second appeal to the ihgh Court 
not montoirolle A reference 1 aving been trade 
in accordance with the JTOvisnm» ol 111 L embay 
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SECOND APPEAL— Ward. 

Civil Courts Act (XIV of 1889) to the Assistant 
Judge, be tried the reference and made an award 
under the Land Acquisition Act (I of IS94) winch 
did not exceed R* 5,000 An appeal was presented 
against the said award to the District Judge 
and ha having dec ded the appeal, a second appeal 
was preferred to the High Court Held, that 
undor » Id of the Bombay Cml Courts Act (XIV 
of 1869) the Court authorized to hear appeals 
from the Assistant Judge s Court where the value 
of the subject blatter was less than Rs 5 000, 
was the District Court and not the High Court 
and no second appeal being expressly given by the 
Act, the (»ecoml) appeal to the High Court was 
not maintainable Ahvedbiioi Habicshov v 
Waka*. Dho-xdt? (1913) I L. R 33 Bom 337 

6 ■ — Boundary dit 

pule — That map and Government chillis, which to 
be preferred — Clottas assumed to be pubic iocu 
meats and therefore preferred — Error of law affect 
tng weight to be attached to evidence — Remand 
Where the lower Appellate Court in determining 
a question of boundaries preferred certain Govern 
ment Chittas of the year 1844 to the that map, 
on the assumption, made without enquiry, that 
the ehittae were publio documents Held, that 
If tliry were private documents, it was impossi 
ble for the High Court to say to what extent the 
lower Appellate Court was influenced by the 
Idea that the chutas were publio documcnte and 
tho case should be remanded for a finding as to 
whether tbo chutas were public or pnvato docu 
monte. That but for this, both tho that and the 
chittas being evidence, it was for tho lower Appel 
late Court to attach such value as it thought 
proper to each of them and the High Court m 
second appeal would not go into the weight to bo 
attached to each. NabexijUa Kishooe Roy t 
Rahima Bahtt (1916) . 19 C W N. 10X5 

7. ■ Second appeal, if 

lies in suit for rent other than hou.tc rent not exceed 
ing Be. 500 m value In suits for rent (other 
than house rent) although tho value thereof does 
not exceed Rt 600 a second appeal lies to the 
High Court hAaouRA Mpdiali v Naben 
Cband Borai. (1914) . . 19 C. W. N 1030 

8. Order of Settle 

merit Officer settling rent, whether open to rteond 
appeal — Bengal Tenancy Act ( Fill of 1585), et 
1051 (4) IDS, 100A — Excess area. Per Ciriam 
When in a proceeding undor s. 103 ol the Bengal 
Tenancy Act tho Settlement Officor is ashed to 
increase tho rent under snb & (4) In accordance 
with the rules laid down in s. 62, and the claim 
is refused on appeal to the Special Judge, on the 
ground that tho land ol tho tenant Is not proved 
to bo in excess of the area for which rent has been 
previously paid a Becond appeal is not barred 
by a. 1094 of that Act Aamcswar Singh r 
Bhooncswar Jka, 4 C'L J 135, and Grant r Bam 
Bchha Bhagat, 11 O B. J 110, considered- Per 
MoOkuUee, J If m any proceeding under a 105 
questions under e 105A nave been Investigated 
and determined, the order of tho Settlement 
Offic r, though in form an order which settles 
a fair and equitable rent does m substance, 
embody a decision of questions within tho scope 
Of s. 1034, and consequently of a. 100 
Such a decision is not one merely settling a rent 
within the meaning of i 109A and is coose 
quently liable to be challenged by way of second 


SECOND APPEAL — could. 

appeal to the High Court Jnanada Setsdabi 

CnownBTOAvi v Ampdi Sabkar (1910) 

I. L E. 43 Calc. 603 

9. ■ — Finding of fact — 

Benamx transaction — Suit by husband on mortgage 
in name of icife~Wift impleaded as defendant — 
Presumption Held, (i) that the question whether 
a person who sues on a mortgage, not being the 
mortgagee named In the document is or is not the 
truo owner of the mortgage la not a question of 
fact , and (n) that where a person co suing im 
pleaded tbo nominal mortgagee (who was his wife) 
as a defendant and no obiecticin was taken by 
her, there was a reasonable inference that the 
plaintiffs statement that he was truo owner of 
tho mortgage sued on was as between himself 
and bis wife, correct Dtwi v BiilA't Lal (1916) 

I. L R. 38 AU. 122 

10. Civil Procedure 

Code (Ad F of 4908), j 100 — Question whether 
custom exists if of fact or law While the question 
whether a given state of facts establishes a binding 
cos tom or usage is a question of law, the question 
whether such a state of facts has been proved 
by tho evidence is a question of fact Kailasie 
Chandra Datta r Padmakisobs Roy (1917) 

21 C. W. N. 972 

11 High Court, if 

can set whether cast decided by lower Court on 
surmise and conjecture It is open to tbe High 
Court in second appeal to seo whether tho lower 
Appellate Court has as alleged, decided the case 
not on cvidenco but on surmise and conjecture 
Dbsi paoa Chandra Kolet r Habj Nath Snton 
(1918) 22 C. W N 826 

12 . heir point lalen 

in second appeal if to be allowed — A«u> point of 
law inrohvn J questions of fact if can 6« tales for 
the first time in second appeal— Bengal Tenancy 
Act {VU l of 1SS5) s 29 if can be applied in 
second appeal where there is no finding by the lewtr 
Courts as to whether the tenant is an occupancy 
raiyai. Plaintiff sued for rent at l’s. <8 fier year 
on the basis of a labuliyot, according to the terms 
of which a remission of Rs. 15 per year was to be 
allowed till tho expiry of the least and after which 
plajitiff would bo entitled to realise at tho full 
rate of Ra 43 Tho suit was brought for rents 
of years after tho expiry of the lease and defen 
dant pleaded that the plaintiff had waived his 
right to realise at Rs. 4S, by continuing to realise 
at the old rate even after expiry of tbo lease 
On second appeal to tho High Court a new point 
was taken that tho Icaso was a mere dcvico to 
evade tho orevuumis at a. 29 q 1 tho Cental Tenancy 
Act Held, that it was not right in second appeal, 
to allow a point to bo token which was not taken 
in either of the lower Courts and which Involvo 
two questions of fact First, it had to bo shewn 
that tho defendant was an occupancy raiyat, 
and oven if that were shewn, it would further 
have to bo proved that tbo contract was a mere 
device to evado tbe provisions of tbo statute 
Jadas Chav D itA MocUR V . Mamk Sarkar (1917) 
22 C. W N 156 

13 Plead igt of 

both parties found Jalee— Different facts favrd by 
hint Appellate Court on evidence — /second appeal. 
High Court, if ehould proceed On plead i>J»" tthcre- 
tbo lower Appellate Court found tho case* set tip 
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SECOND APPEAL — eontd. 


SECOND APPEAL — con'd 


bv both parties to bo false • 1/elJ, on iccond 
appeal, tliat tb« High Court should proceed not 
on tbo pleading* but on the facta found. Rau 
Nassau Ojba y Gonu Soasjcab (1017) 

22 C, W. N. 149 

14 Jltmand- 

ichdlcr court will remand in second appeal for 
admission of HetaeS-of Rights which w u nei in 
ex: ilence at the time of Inal. The court will not 
remand ft case for a fresh bearing in order that 
a Record -of Rights, which was published alter 
the docision of the Erat Court, might bo taken 
into consideration. Iutiai Hussars Kuan « 
Bsuoau Nowra . . 2 Pat. L. 3. 581 

15, , — ■ i — “ Deere* "— 

FxeeuUan of decree — order itttin g aside tale on 
ground of fraud whether second appeal lots from — 
Cod* of Cinl Procedure (Act V of 190$). ee 2, 47, 
O XXI, r 00 and 0. XLIII. It u not open to a 
party to impeach a sale under a. 47 of the Code 
of Cinl Procedure. 1903. on the ground of fraud 
in conducting the aalo. If a Court, profaning to 
n't under » 47, »ta aside a tele on the objection 
of the judgment-debtor, the order setting »snle 
the sale la not a decree O XLIII provide* 
for an appeal from an order setting aside a salo 
on the ground of irregularity or fraud m publish- 
mg or conducting iho sale, but no second appeal 
lies from such an order 0 XXI. r 90, covers 
a caao of fraud committed after t he publication 
of tho sale proclamation. Where the decree 
holder agreed pot to ho’d the ialu ff payment 
wii made within a certain time, and he then 
fraudulently proceeded to tell the property m 
contravention of this arrangement • Ihld, that 
this amounted to frand in the matter of the con 
duet of tlie salo Sneren Hama Box, c P.aaup 
bah OaUHtr . 3 Pat. L. J 645 


10. - 


Findings i 


facts of lower Appellate Court should bo clear, 
for the High Court in second appeal cannot go 
behind them. Hasitada M ran ebjss v Rapka 

Bcllav Pal (1910) 23 C.' W. N. 1018 

17. Filed ong natty 

ae a revision and allow'd by admitting Judge lo be 
coox tried into an appeal on deposit of Court fee* 
— lohefher the order vs open to objection at the hi firing 
— Limitation — dale on uihich appeal marl Le held 

to have been preeentel — sufficient eauac fot extending 

per, oi— Indian Lim lihon Act, JX of 1903, s S 
A'ove was decided by tho Lower Appellate (otirt 
on tho trd of March 1913 and an application 
for revision wav filed in the Chief Court on tho 4th 
of Jure 1015 it, witluu ninety days. When 
it wu pointed out to counsel who filed the roci 
slon that on appeal lav ho merely slated that ho 
had fifed the revision instead of an appeal because 
he relied mostly on facts end not on law Tho 

B lication corning on for preliminary hearing 
ire a Judge in chambers ho held that no reo 
sum lay u this defendant could file a second appeal 
and directed notice to issue to tho opposite party 
After hearing respondent’s counsel the Judge, 

1 - *-is order, dated tho 7th of February 1910. 

' * ‘ be treated 


allowed tbo pet) 
as a second appeal subject 
necessary Court foe within 
fee was accordingly paid or 
1916, Thu appeal coming 




of ti 


respondent that it 


io tho p „ 
no west Tbo Court 
the Ilth of February 
on for hearing before 
contended on behalf 
is time-barred. Held, 


that tbo appeal was one which nnder tho rules 
of tho Court had to bo heard by * Division Bench, 
and that tho order of tho single Judge who admitted 
it was subject to all just exceptions and to any. 
thing which might bo urged at the hearing The 
appeal could not bo considered to have been 
presented till the date on which the memorandum 
of appeal was properly stamped, and as there 
was no sufficient cause for extending the time 
nnder a. 5 of the Limitation Act the appeal 
uas barred by time Ram Tahal Singh, v Dut/n 
Ptu (I L. r, 2$ AO 310) and Iteral Singh v. 
Shad, (95 r- R 1017), followed Per Scow 
Sunn J “ It was argued here that tho Judge 
in Chambers who allowed the petition for revision 
to bo treated »• an appeal in reality extended the 
time for payment of tho Court fee wltb'n the 
meaning o! e 119, Civil 1 rocedute Code Tho 
appeal, however, sras ono which under the rules of 
tho Court baa to be henrd by a Division Bench and 
wo arc of opinion that the Judge who admitted it 
did not Intend to decide any question of limitation 
Ho eoold not admit the appeal at all until It 
was properly stamped and his order of admission 
waa of course subject to all just exception* and to 
anything which might bo urged at the hearing ' 
Cm id Au v SIpwipal CoscwrrruB. Jbako- 
Waobu'ia . . . I. L. R. 2 Lnh. 1. 


18. rower of JudU 

Cuil ConmiMuw on ttennd appeal to interfere 
with concurrent finding* of fuel of the lower Court* 
— Omiuton to decide real querUon in com or frame 
met on it—)Frong deeinon on evidence— Cinl 
Procedure Code (Art F of 1003), i 1M Is this 
ease tho Judicial Coiuniu-sioner in a second appeal 
sot aside tho concurrent findings of fact of tho 
Courts below iq favour of the appellants, on tbs 

K ids that the real question in the case bad not 
considered, nor had an issue been trained 
on it, and that thoso Court* had wrongly decided 
that on the evidence there was fraud on tho part 
of tho respondent. Tho Judicial Commissioner 
found that there vu no eyidonco to *upport the 
finding of friud, and that tho real question in 
the rasa should, on the evidence, have been found 
In favour of tbo respondent, and mado a decree 
In hi* favour Held, I hat under the eircumrtance* 
of tho case, the Judicial Commissioner bad on 
the term* of a 100 of tho Civil Procedure Coda, 

IPOS, power to act as be had done, and to decide 

what was the veal question tn the caao, notwith 
standing that an issue had not been framed on 
it Damcsa r Abo cl Samad (1919). 

I LH.47 Calc. 107 


10 - 




Application to recover _ . 

defaulting purchaser — C t hi Procedure 
V Of J30S). O XXI, r 71— Claim for rupee a las 
Man fire hundred- — Application must be treated 
as one made in execution oj a Small Cause Court 
decree — .Vo Second Appeal tea Tho plaintiff 
decree bolder applied under 0 XXI, r 71, Civil 
Procedure Code, 1903, to recover deficiency of 
price from a defaulting purchaser Tho claim 
was made for rupee* three hundred and sixty. 
Both tho lower Courts disallowed plaintiff * claim. 
On appeal to tho H'gh Court, a preliminary objec- 
tion was s»'w-d th&t no second appeal lay Held, 
upholding tho objoction, that the application 
mado by the plaintiff roust bo treated a* ono 
made fa execution of a Small Cause Court deem 
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DIGEST OF CASES 


■SECOND APPEAL — contd 
ind there was no second appeal from such an 
application. Raj actuary a r Chema'c\a (1920) 
L L. P.. 45 Bom. 223 

20 — — Held, that a 

memorandum of second appeal to <he High Court 
must be accompanied by a copy of the judgment 
of the Court of first instance, and if the latter 
is not presented till after the period of limitation 
has expired, the appeal should ordinarily he 
rejected a* barred by limitation. Dhanpal Hal 
v Mela Hal [S' P R 1911), followed. Moz.tr 
Hal ? Sbi Rax I U R 2 Lab 227 

20 (o) ■ Jlutontirue 

hon of a document does not always confer a ngll 
of second appeal. It must be shewn that there 
la a question of the legal effect of a document 
of title or a contract. Kcldip N a rat ax Rai 
t> Bamvaki Rai . 6 Pat L 1 251 

20 (6) Held, that 

where the question of burden of proof involves 
a question 01 custom no socond appeal is competent 
without a certificate. Max Hi c Mast I’oirsr. 

L L. E. 2 Lab. 343 

21 Held, that 

although the High Court In second appeal is bound 
by tho findings of the lower Court such findings 
cannot stand when thoy havo boon arrived at 
on a consideration of the documentary evidence 
alone and without taking Into consideration tho 
oral evidence in tho case Baskawi P.ai c 
K jtsnoBi Makdal . . . 6 Pat L. J 72 

22. Findings of 

Jact When tan be ehaUtnatd in — In a suit for 
Khaa possession the defendants pleaded that they 
held under a lease. The Court of Appeal below 
found that the lease required to l>o proved that 
there *u no document evidencing settlement 
nor in fact any evidence in settlement at all, 
And that though there wero two rent reoc pt* 
they were not properly proved. In tho Court 
of first instance tho mil rent receipts were 
.admitted m evidence without objection by tho 
plaintiffs. Further as a matter of fact there 
was cviii nco both oral and documentary about 
-the settlement Held that the rent receipts 
having bein admittrd m evidence without objre 
tion in tbo Court of first ins'sneo, no objection 
.could bo taken in tie appellate Court that they 
were not properly iworciL Held further that 
when there was cvul nco of the settlement in 
•question the finding of fact arrived at bv the 
Jjwer appellate Court on the point could be 
successfully challenged in second appeal 

23 C W N 881 
23 Finding of fael 

anted at on consideration of evidence not admit 
4ibL, The Lower Appellate Court fu considering 
the question whether plaintiff had proved that 
he was a minor when he executed a certain raort 
gage referred to a judgment which was not admls 
alblo (n evidence but which ho considered could 
»ot bo wholly Ignored In a subsequent e&ae in 
which plaintiff s ago was In Issue. HeU, thst a 
finding of l»et arrived at on consideration of 
evidence which l» inadmissible and whlih pro- 
ccedf partly no *urb evidence can be assailed In 
•eecond appeab Mareommul Snnuira Root t 
^ a»A«is('i7 Indian ei»e* 501), followed BiL- 
•wast Stsoit r Batnxv Sana 

U-B. J Uh. 271 


SECOND APPEAL— conell 

24. — * — Onus probancU— 

rtortgago~-admusion by mortgagors before Sub Re 
gistrar of receipt of full consideration — onus on- them 
to prove non receipt R- and others, tho defend 
ants, executed a mortcage In favour ol G R , the 
plaintiff, for Ra. 4 580, made up of suns due to 
previous mortgagee, pterions debt* due on balii 
account, price of buffaloes and payment of debt* 
due to other persons Before the Sub Registrar 
tho executants admitted receipt of full consider* 
tion, but at mutation they stated that tho whole 
of tho consideration had not been received 
Mutation waa therefore refused and O P , waa 
forced to bring tho present suit for possession as 
mortgagee The first Court dismissed tf o suit 
bolding that plaintiff had failed to prove that 
consideration hod passed and the District Judge 
on appeal confirmed tho dismissal J/tld, that 
the question of onus probandi anting in this case 
was a question of law rendering a second appeal 
competent. Held also, that tho admission before 
the Sub Registrar that full consideration had 
been received wo* a clear one and the onus to 
show that consideration had not passed in full 
was therefore upon the defendants who had 
roodo the admission. Ruben Chand r Soban 
Lai (20 Indian cases 913), followed. Gsxas Ram 
r Rulia . . L L. E. 2 Uh 249 

SECOND MARRIAGE 

See Mahomidan- Law— Bigamt 

I LK 39 Calc 409 

SECOND MORTGAGE 

See Moure age I L. R 45 Calc. 702 

SECOND MORTGAGEE. 

claim of— 

Set Mortoacx I L. R 37 Calc 907 

— Sale by— 

See Monreiox I L E 4? Calc. 682 

suit by, for surplus proceeds — 

S < LrtiTTvnou L L. P. 41 Calc 85k 

SECOND PROBATE 

duty on— 

See 1 ’bob im I L. E 43 Calc 625 
SECOND SALE 

See I’atvj Sal* I L R. 47 Calc. 780 
SECOND SANCTION 

i« Sancti jv rou I’jttMxrvm* 

LLE 19 Calc. 684 

SECOND TRIAL. 

Sen AcrerroM anjerr 

L U R. 41 Calc. 1072 

SECOND ART EVIDENCE. 

See FmitJCB . L L. R. 83 AH. 494 
Se- Errnrxcx lev 

«l Tarsi marrttte— 

see Tabs l HtXKtiOE »td Drroxn* A<*t 
(X\ or 1*Cd) to. 3 r lAttttoll 
LLB.4J Bom. 118 



DIGEST OF CASES. 
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SECRETARY OF STATE FOR INDIA. 

See Cads* or Actios 

I L. E. 33 Calc. 787 
See Cows . 1. 1. R 40 Bom. 588 
See Clown 

See East India. Co«amy 

delegation o! Antbority— 

See Execution or deck* r 

I L. R. 38 Calc. 754 
• — — II Recessary party— 

Public Demands Recovery Act 
B rso I or 1804} 14 C. W. N. 608 
liability ol for Cotta- 


Set 


Set Cmwr.nL Procnpc re Code, a $24 
5 Pat. L. J. 321 

— — — non-liability of. lor acta done in 
exercise ol Sovereign powers— 

See Ton . I. L. R 39 Mad. 351 
mortgage by- 

See Bombay Cm L and Revenue Act 
(Bom II or I87G), as 30. 35, 39, SO 

I. L S 39 Bom. 684 

— nolle# ol suit against— 

See Ora Pboceduee Com '(Act V or 
1008), a. 80 I. t. U, 37 Mad. US 

• statna of— 

See Paeuamint, Msmbxb or— 

17 C. W. N. 753 

suit against— 

See Civil Peocidcbs Code, 1882, g 424 
I. I R 35 Bom. 362 
See JtrsisoicTios I L. B. 40 Calc. 308 
„ 391 
See Notice I 1. R. 40 Calc. 503 
See Punitive roues 

I. L. B. 40 Cate. 452 

— tint by- 

See Bombay District JIcNiciTALmES 
Act (Bom III or lDOl), a 42 

1. L R 40 Bom. 188 
See Penalty I. U R. 43 Calc. 230 

1. — Boy and Pension 

—Cavee o] action— Tensions Ad (Xilll of JS7I). 

* * Tho plaintiff, who was in tho Lducstional 
Dopartment drawing a salary of P.s 150 a mOuth. 
w«« in 1881 employed Ly the Government on special 
duty under an agreement, on. of ihe terms King 

f™? 1 , tl i® 1,1 September. 1851, ku pay" will be 
raised dunng good behaviour to R» 300 a month.** 
It vta Msunwd that this meant “ for the terra ol 
b>» natural life ” The special duty was completed, 
but the plaintiff, in spite of his protests was retained 
oa deputation tdl 1902, when ho was made torerrrt 
to tho Educational Department and was retired in 
1904. Since or from shortly before his retirement 
he was paid only P.a 100 a month In an action 
instituted by tho plaintiff against tho Secretary o! 
State for s declaration that he was entitled to be 
paid Re. 300 a month for hia natural life, snd for 
arrears on the basis of that figure — Uetd, that the 
plaintiff must be taken to have treated the who’s of 
his servico under Government aa one service, and 
that anything payable to him after tbe termination 
of that service was m tho nature ol • ** pension ” 

within the meaning of s 4 of the Pensions Act of 


SECRETARY OF STATE FOR INDIA— could. 
1871, and hence tbe suit waa not maintainable 
San at CKjbDBA Pas » Sectietary or State yon 
Ikdu (1910) . . I. L. R. 38 Calc. 878 

2. — — <S«tf agaxnit i» 

raped of illegal order of Dutnct 31agi*lrate under 
Aa»om IaiIomi Praiyrnlio* Art (Vi of 1S0I), a 91, 

ami also for alleged defamation in a Courtiml”! 
order— Damage, nmolenett of — Lialihl j of defendant 
under the Oonminent of India Act, ISiS, no( liable 
here os the ground that the order vat made in fit 
eauree of employment, nor for acle done by Corer”- 
ment lenanti in exercise of rtatvtory pincers — Alleg'd 
ratification ly the Local Oocernmevt—Omenmenl 
order — Absolute prmlege Suit by tbe plaintiff, 
who represented tbo Assam Labour Supply 
Association in Gunjam and ether districts, against 
tho Secretary of State for India m Council for 
damages in respect of two orders of thr District 
Magistrate of Ganiam auspending and dismissing 
one T 8 , the local agent of the Association iu 
Oanjam and closing bis depfit to recruiting under 
tho Assam Labour anil Emigration Act (VI of 
1B01), whereby tbe plaintiff waa prevented froth 
earning from tbo membors of the Association hit 
commission ol seven rupees for each labourer sen! 
to Assam , end for an alleged libel On the plaintiff 
in an ordor passed by tbe Governor in Council on 
appeals by tbe plaintiff and other against tho afore' 
said orders, in which it was slated that tbo plaintiff’* 
own conduct was not altogether above suspicion. 
Held, nndorthe Notification issued pursuant to*. 91 
of tho aforesaid Act »< amended relaxing tbe provi- 
sums o! the Act in favour oi tbs Association the 
District Magistrate bed power to dismiss the local 
agent but not to suspend him or to closo bis dopfth 
to recruiting under the Act Independently of the 
Notification. Senile That the damage to tho 
plaintiff by reason of the loss of bit commission 
was too remote The defendant’s liability to suit 
is tbe same aa that of tho East India Company 
before the passing of tbe Government of India Act, 
1858 1 »t can only bo altered by Act of Parliament, 
and is not affected by » 79, Civil Procedure Code 
Ft lent of such liability in respect of acta done in 
tho exercise of sovereign powers not being acte of 
State, discussed It was not sufficient to render 
the Company liable that an act of thia nature hod 
been done by its servant in tho courso of employ* 
ment but without previous order of eob««Juent 
ratification. RaliEcation must have been tv the 
Company and must now be by tbo Secretary of 
State EssonliaJs of ratification dieeufsed In tLe- 
present case the defendant was not liable for tbe 
aet of tbo District Magistrate on the further ground 
that it was done by him In the exercise of statutory 
authority and not aa an agent of Government 
Further, aa to the alleged del amotion, tho order of 
the Government of Madras, having been published 
in tho execution of its duty and without exceeding 
ft, nae absolutely privileged, and In any case there - 
waa no endence of malice Dhahjrc Vadajte v 
Sasl India Company. 2 ilor Dig 307, Peninsular 
and Orient il Sham navigation Company V Tie 
Stcitlary of State, 5 £o» if C B Apjir I, Bart 
Bbanji v The SKritarv of Stale far India, /. L. It 
I Had HI, Shirohhajan v The Secretary of Slate 
far India, I L B 2S Bom 311, referred to Tiiayt 
Bagava x The Secretory of Stale for India, I L It 
1 Had 466, questioned Ross r Secretory or 
State ton India (1913) I. I> R. 87 Med. 55 

3. ... — • ■ Held, by tbe Court 

on appeal (affirming tbe judgment In I. I* B 37 
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SECRET ART OF STATE FOR INDIA — tcaeU 
Had. Bo above) that ( 1 ) aa the action of the Collector 
and District Mag strata who was found to have 
acted without any malice was not directel against 
the plaintiff, bat only against others and as the 
injury to the pla ntifi if any, was not the direct 
consequenco of tho Collector s act but was only 
very remotely connected with it the plaintiff had 
n o cau“a of action , and (u) the Governor in Council 
was not liable for the publication of the defamation 
and the same was done on a privileged occasion 
k, in tho course of its official doties Held, 
farther by Sadasiva Ayyab J (a) Even the 
Collector and District Magistrate was not personally 
liable as he only did his duty impo-ed on b m by the 
statute Ins a *2 Cl (J) of Assam Labour and 
Emigration Act (VI of 1901) , and (6) aa m do ng 
so he was not the agent of the Government and as 
the act was not done on Covemmcnt a behalf the 
Government could not ratify the same nor can 
Government be liable even if it bad ratified the 
same Held, further, by Bakewell, J that ao 
far as the plaintiff was concerned as be was neither 
an employer nor his agent ho was, according to the 
Act carrying on an illegal business and bis suit 
was liable to be dismissed also on this ground 
Ross v The Secretary or State tor India 
(1915) I L R 39 Mad. 781 

SECRET SOCIETY 

See 3nr, *ioit or trial bt 

I L B 37 Calc 467 
SECURITIES ACT (XHI OF 18S6) 

"See Government Securities 

>3 3 sub-« (2), 6 suk-s (1) cL (/)— 

Set Rrcctvta I L R 37 Calc 754 
SECURITY 

Civil Procedure Code (Act 4 1908) 
o \x\vm b 6 

I L R 39 Mad 903 
Set Criminal Procedure Code— 

S 123 I 1 R 35 Bom 271 

Si 39 123 I L R 37 Bom 178 
See Execution 24 C W If 265 

See Fobeettcee I L R 47 Calc 190 
See Jute 1 L R 44 Calc 98 

*ee Mortgage 1 LR 44 Calc 388 
See 1 *E ft 3 Act (I or 1910) es 3(7) 4(1), 
17, 19 20ASD 22. 

I L R 39 Mad 1085 
£e« Privy Council 14 C W N 420 
-See 1 acEnra I L R 43 Calc 70 
See She bait 24 C % N 879 

bee Stay or'f iecction 

I L R 41 Calc 180 
See ‘tuctfEsstov Certiticate Act (\ II or 
1839) ss 7 and 9 

I L R 40 AIL 81 

■ " ■ ■ demand of, by Magistrate — 

See Press Act (I or 1910) s« 5(7) 4(7) 
1', 19 20 am 22 

1 LR.C9 Mad. 1083 

deposit of— 

See Civil Procedure Cope ( \ct 4 or 
1909) O \LL * to and a. I £9 

I L R. 37 Bom 672 
See Liwitatids Act 190S Few 1 Art 
104 . 15 C. W. N 102 


SECURITY — eondd 

lor production ol Insolvent debtor — 

See 1 oEFErrwE I L R 39 Calc 104 

' Investing on unauthorised — 

See Peesedemt Basks Act (\I or 
18'6) S3 30 37 

I L R 39 Mad. 101 
See Trustee I L R 38 Mad 71 

mode of enforcement of — 

See Ciml Procedure Code (1008) s 145 
0 X\A1\, n 14 

I L R 3S All 327 

- ■ scops of — 

See Mostoace I 1 K 43 Calc 89S 


SECURITY EOND— 

bee Execution or Decree 

I LB 28 Calc 754 
1 L R 42 All 158- 
— - by the Secretary ot State for India— 
See Fxrccnos or Decbee 

I L. R 38 Calc 754 


for decree-holder— 

See Procedure L. R 46 I A. 228- 

Discretion ol Court— 

Set Coktract Act (IX or 18'2) a 74 

I LB 45 Bom 1213. 


SECURITY FOR COSTS 

See Civil Pbocedcbe Cod* (1908) 

*s lo-) 110 O \LI e 10 

I L B 38 AIL 325 
O \W b 1 1 L R 35 Bom 421 
I t R 36 Bom 415 
O XLI, K- 10 

See Costs I L R 40 Calc 168- 

Ace Insolvency I L R 43 Calc 243 
Ure Limitation Act 1908. *s 0 and 16 
3 Pat L. 3 132 
See Phocfdure I L R 48 Calc 481 
Failure to comply with order lor — 


Infant jilatehff—Cxnl 

Protedure Code {Act V */ MS). Beh l O XXI, 
r l — l reel <e It ■« not de» rublo to run any niL 
of stoppirg a suit filed on heha.f of an infant, whirl 
may be a proper euit to Lnn- merely because of 
some mabn ly on ibe part ol the next tnen 1 to 
giro aocunty for co*ls. Bhaisuanxjb ARBAsnaN 
KEE v Mcmi Ashahav (1910) 

l L R 35 Bom 330 


— /tyj-ent in form i pa* 

pent— Cint Procedure Code {Act T of 7y0*), 
t> XU, r 10 not applicable la povjitr appeal*— 
Security thmUl not le demanded He plaintiff 
having obtained a decree in the lower Court, the 
defendant appealed and appl «d for leave to appeal 
»* f tmd pa a per It The appl cation *M granted 
The dafeti lint appellant I owerw re* <!cd out of 
British India amt vw not possetwed of stiff cient 
immoveable property In British India Tim plain- 
tiff iwponlcat bavins demanded security for co»t»- 
incurred in the lower Court and ee»U of the appeal 
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SECURITY EOS COSTS — conti 
steps to conceal himself for the purpose of commit- 
Ing any offence thereafter, the fact of previous 
connection with a criminal conspiracy or of present 
correspondence with cnmmals outsido the Slagis 
trate’a jurisdiction, la not relevant coder a 109 
though it might form basis or a substantive pro 
eecdmg under a 110 A person cannot be called 
on to furnish security tinder a 109 In respect of 
an allegod temporary concealment in his father a 
house unconnected with any intent to commit an 
offence nor with any previous concealment out 
aide the Magistrate's jurisdiction. A* Jong as a 
young man, out of employment is staying in the 
house of his father, who is a man of snbstance and 
able, if necessary, to support him he caiinot bo held 
to be without ostensible means of subsistence 
Where the account a person givea of his presence 
within the limits of a Magistrate a jurisdiction is 
satisfactory, e.g , that he has returned to, and la 
living in, his father a house in strict seclusion on 
the withdrawal of a warrant against him, he cannot 
be called upon by auch Magistrate to give an 
account of his presence in any other jurisdiction 
Sitisu Cusnpna Sirrah v i MnROR (1912) 

I. L. R. 39 Calc 458 

4 — rair Trial — Proceedings lalctn 

and enquiry completed in one day— Production «/ 
party colled upon for stcuniy vviltr arrest If /ore 
the Magistrate in Camp— Right of party to examine 
hie mm defence witnesses — litgl t of opportunity to 
examine or summon witnesses selected ly such party 
—Criminal Procedure Code f Act F of 1898) te 
110 (<f), 112, 117— Practice Under » 117 (2) of 
the Criminal Procedure Code a person called upon 
to furnish scoontv for pood beliaviour ma*t bo 
given time, as In warrant cases to bring h a wit 
Rosses and have tbeir evidence recorded W 1 ere 
a person waa produced in custody before a Mag a 
Irate in camp whito on lour when only a ample 
mukhtcar was available and a proceeding under 
a 110 {(/) was drawn up immediately read and 
explained to him after whiih prosecution witnesses 
were examined and croas examine I and le was 
Called upon for bia defence and some of tbo a pee 
tutors who happened to he present were examined 
on hia behalf, and the enquiry wa* completed and 
the order for recunty passed on tie same day 
Hell that the ordcT was bad, aa the poraon d recte 1 
to execute a bond had not been given theoppor 
tnnity of selecting hi* own witnesses and of pro- 
ducing them or having them aummone 1 , and that 
he did not, therefore have a fair trial RrasM 
mrv S vbka* r Paterson (1911) 

I L R 41 Calc 806 

5 — Dissemination of matter likely 

to promote enmity or hatted— h.tiea* a — 

Aawity of intention— Criminal Procedure Code 
(Art I of ISOS), s 108 <&) Penal Code ( Act XU 
of I860) s Ml A To justify an order under 
a 109 (!.) of the Criminal Procedure Code, it i* 
sufficient that tlio words uied are bkelv to promote 
feeling* of enmity or hatred between different 
classes, and it is not necessary to establish an 
intention to promote inch feelings at it would be 
on a trial for the offence under a 1S3A of th© 
Pena) Code DVimnefcl-tfa ▼ Emp free, 12 Cv 
U J SIS, dissented from Joy Chander Sarlar t 
Pm error. 1 /- 1 3S Cate SI I. Jam wan I pat r 
Ahlhaente. S Cr 1 J 430, 10 Pun) Pec 23. 
referred to. '-mi. Prasad r F-urtno* (1911) 

L t. R. 43 Calc 591 


SECURITY FOR COSTS — ecntd 
6 ■ ■ Jurisdiction — Person within the 

local limits of the Magistrate's jurisdiction — Pen 
dencc — Compilation of acts complained of within 
tveli focal lirnifa — Jurisdiction of Magistrate— 
Criminal .Procedure Code {Act F of ISOS), s 110 
S 110 of the Criminal Procedure Code dees not 
require residence within the local limits of the 
jurisdiction of the Magistrate who institutes pro* 
seeding* thereunder Where th© habit* of th* 

E sona called u£on to furnish security for good 
aviour were practised, and their evil reputation 
acquired, within the local binds of the junsdtc 
turn of the Presidency Magistrate of the Northern 
Division of the town of Calcutta, though they 
might be occasionally residing elsewhere Held, 
that the Magistrate was competent (□ take pro- 
ceedings agaioat sueh parties under a 110 of the 
Code Petaloi v Queen Empress, I B P 27 
Calc 993, distinguished Ehfekor e Drroa 
Halwii (1915) I LB 43 Calc 153 

7. — — — Prenons convictions, proof 
Of — Central Bureau register of thumb impressions, 
eirdentiary value of — Extract from jail register with 
out proof of identity — locus p amt entice — Criminal 
Procedure Code {Act F of JS9S) s 110 Whenever 
proof of previous convictions is required, whether 
under a 75 of the renal Code or Chapter VIII of 
the Criminal Procedure Code auch previous con 
notions most bo proved strictly and in accordance 
with law, and unless so proved no Court can take 
them into consideration A register produced from 
tho Central Bureau purporting to contain the 
thumb impression of t) e accused that bis dcscrip 
live roll with a list of his previous convictions, 
when there waa no ovidence Low it esnie to ho 
made and lodged in the Central Bureau nor from 
what particulars tli© jtcvioua convictions were 
recorded and certifed, was 1 eld InsutTe ent proof 
of such convict ons An extract from tie Jail 
reg iter showing previous conviction* of a certain 
poraon with aliases and certifed copies of previous 
convictions of tho same in the absence of evidence 
of identity with tbo present secured held insufH 
cient to prove previous convict ons of the latter 
A person who I as served tho period of hia imprison 
ment ahoul I be given a chance of reformation and 
should not be proceeded with ondcr a. 110 of the 
Criminal Procedure Code soon after hia emergence 
from jail Junob Al iv Emperor, t L It 31 Calc 
733 referred to Although general statement of 
witnesses, eg , that theaccused are ad pick pockets 
and that every one is afraid of them, mav not le 
wholly inadmissible in evidence no Court should 
act on a body of such evidence without testing the 
statements of the witnesses and obtaining from 
them some particular* of th© facta in wl»cb tbeir 
general statements are made Tho care of each 
accused should be differentiated In the evidence 
and tl e or ier of ti e Court Lurvr.o* r gntitn 
Awn (1010) I I~ R. 43 Calc 1128 

B — Menace — “Any person within the 

local I a* Is '—l irson in custody on tie daft cf the 
India! cn ef jroered,ngt—“ Desjcrete and danger 
out —11 mere to person and property — A’soriat on 
to spread J eltyal doctrines— PeerJnt emery aftsnty 
a *4 recruit*** I ly wwwhrrs time/— Con»«t>e* ■>/ 
Ascend on wil< os trqorutt an. to commit daceutv 
— Eremite smnty— Criminal Procedure Cede (Art 
rcflS9S} ss m 110 111— Aims*! tty cj end. 
can of fed nj of sciJtovt essays and llctetnre in 
tie fcfscsmon ej oar ton sp rcU-r as « gainst Or 
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SECURITY FOR COSTS-oewM. 
rest, to ascertain the object of the association— 
Evidence Act (/ of 1372) t 10 a (/} of 1 110 
of tho Criminal Procedure Codo is not limited to 
the mm of raonaoo to propert*, but applies alio 


SECURITY TO KEEP THE PEACE— <o*r£f 
- proceedings for' — 

See Ttussmt . I. L K 41 Calc. 719 
1 Hi nt the n ~~ 1 ' Coavirtion unjer 


no coin 01 monvio to pM['W, but applies also . . 4 . „ — ; Conviction under 

•here tho Meant* of tho person is Jeopardized. * ** 0 ef the rennl Code— Abtence of finding ct acu 
'ojendra N am is Sie^A r Emperor 17 O V 27 mvotung breach of the peeve or in Uni intention of 


US, explained and distinguished A man of des “T* they the earn. — Lejil ty of order for security 

P"rn to and dangerous character moans one who vl ,m Procedure Code { Jri F of ISOS) e. 106 

his a rockiest disregard of tho safety of the person “ rln ? ? ei ' , _ within the term* of a 108 of the 
or the property of his neighbours Vahid Ah ur " nln « Procedure Cod • the Magistrals should 
Khan * Kmperor 11 C IF V 733, approved. 0 *P r ’- 4 'jy 6nd that tho acts of the accused involved 
Where it was found that the petitioners were ‘ or'ach of the peace or wero done with the erld-nt 
associated far the pirpose of spreading disloyal jn’enUon of committing the same or at all erents 

doctrines among aehoo! boys and wero conspiring ,na *' rlJ ' n « must be so clear that, without an 
to commit an odinoo tindor a 12 1\ of the Penal , ff* 4 * an J m 3 * superior Court Is satisfied that 
Code, that they were engaged its inculcating ideas ■ , ’ “** vib Sal (hr v Jaymohan Cir, 

ol armed revolution in the minds of suoh persons * “ K. .6 Car S76, followed. 4 finding that tho 

and wore collecting recruits and subjecting them common 1 object of the unlawful assembly was by 

to a coarse of solf discipline, anl further that “«>»* of criminal fores or show tboreof to take pos 
tlwy wens oonnsotod with an organization tho ?** 0,1 ,tn * cultivated liy tenant of tho rival land 
object of Which was tho collection of money by hut for tha direction of the latter 

donoity Held that such foots involved a mouaco :? *“* teeonts to retire, which was carried out, 

not only to tho person but also to tho proparty thera might have boon a sonouo riot, held insufll 

ef the community, and brought tho caso within el ?”^ “ring tho csso within tho purview of a 108 

■ 110, ol (/) of too Codo. though tho tuno for the Jy.yVj two- A*otn. Au Cuowduort v Ektehob 
ooeurrenoe of the proposed revolution and daooities ' ,9I5 1 . . . L L. R. 43 Calc. 671 

bad not b'en proved. Tho more fact that a 108 2 rw, 

of the Codo may bs applicable to the findings do-s dnr. Code, , 107— Nature and yuanlum of emdenee 
not noowanly onVo a 110 applicable Where nreci tary before pnrunn order for teenritu There 

the Sessions Jnd»o used the fining of oertain must bo definite evidence in tho case of any and 

sad ttojs literature anl essays in tho possession every person charged under a 107 of the Code 
of one of the p-lt loners as evidence against the of Crmrnal Prooedore, that there 11 danger of a 


other* on ler a 10 of the Evidenoo Act to proro breach or the peaoe by him. It ia oloarlv m snffl* 

the Object of the association and it was contended cient against a eollnctivo body of persons to su-gest 

tliat ho had done so wrongly thereunder as such that there are Injuring in feelings of hostility 

literal ire might hove been obtained and tha ossa vs towards another body of persona Queen-Empreji 

written before tho asaociatlrm was formed. Held * Abdul /Coder t L. It 9 AIL 452, referred to 

that tho foot of tho literature having been bought RuTEaoa * Suiubho ham (1916) 

and tho essays written before tho formation of the I. t. R 88 AD. 468 

association would not prcoludo tho Court from SEDOTOY 
considering the possession of them as one of tho 

foot* in tho caso independently of a 10 ol the See Fosrrmnt* I. L. R. 47 Calc. 180 

Evidence Act m order to ascertain the object of See lima Corrar I L. E. 34 Bom. 378 

the association. The words any perron within „ _ „ 

the local limits ” in e 110 of the Codo do not imply c. ,oi L , 0 ,. D *T . „ 

residenoo but extend to tbo case of a person who X* 1 J J 1 JJ 34 Bom 394 

hosleftthe territorial juriadiotlon of the Magistrate, . S! “•* I L. R 84 Bom, 378 

and has been brought bock within the same in Act. 

polioe custody and is in jail under the Defence of Set Parxmro Paxssra asn NawsrariR 

Indio Act on tho date of the institution of tbo Act 

r^Sin S th" * 1 Attempt to nuhhsh s.A.Hrm- 


n fo P“lluh sedition — 

He not Code ( Act XLV of 1360) u 511, 12U 
Under the Indian Penal Code (Act XLV of I860) 
oil that IS neoeviiry to consititete an attempt 
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SEDITION — conti. 

aenk to inquire into such abates— Sed tion 
— Ittempl to promote enmity beticcen different class's 
— In reighing against Hindus and .Vahomedaos 
alike — Penal Cod. ( Act XLV of ISCO), ts 124A 
aid 153 i — Comne'ione at one Inal under *s 121 A 
and J53A of the Penal Code — Appeal to the High 
Court — Criminal Procedure Code ( Act V of ISOS), 
es 35 (3), 40S pror (c) A single expression that 
tli© people ot Bengal are trodden under tho feet 
ol outsiders used incidentally m © newspaper 
article, otherwise innocuous, does not constitute 
the whole seditions. An article imputing whole 
Bale bribery to the ministerial officers ol the Law 
Courts and to the lower officers of tho police force, 
nnd expressing grave doubts as to whether tho 
Government ever inquire into such abuses so much 
Is it occupied with investigations of boycott, dacoilv 
aud sedition, poblishcd when sedition i» nfe and 
the minds of people excited, may have tho effect 
ol eventing a feeling that the Government is not 
doing its duty, and exceeds tho limits of fair 
comment and is seditious, irrespective of tho qnes 
tion ol tho truth of the allegations. Where the 
writer of an article Inveighed both against the 
Bahaa and Meahs as professing brotherhood with 
the poor Mahore edan ryots and then robbing them, 
and referred to the alleged conduct of Christian 
missionaries towards their converts, by way of 
illustration, without any deliberate al tempt to 
erode one class Against another, the conviction 
under a 153 \ ol the Penal Code was set aside as 
bad in law Per liictunnsov J — Jf a particular 
article is charged ai being seditious on tho ground 
that it says more than appeals on the face of it, 
it >s the duty of the prosecution to show that it 
has. In fact, tho guilty meaning or intent attributed 
to it. Senile . An appeal lies under as. 35 (3) and 
403, prov (c), directly to the High Court from a 
conviction and separate sentences under «*. 124A 
and 153A of tho Penal Cod* passed on tho urns 
trial. Jot Cnasuna 8a*kar v Empebob (1910) 
I. L. R. 38 Calc 214 

3. — Inability ol declared printer 

and publisher of m newspaper lor seditions 
matter appearing therein — Sedition — Ahtnce 

during the period of the publication of the red Ji one 
article*, bond fi dee not made oat — Printing Presses 
and AVirejtt per j Act (XXV of 1SS7), s 7 The 
declared printer and publisher ol a newspaper eon 
taming seditious articles is responsible for them 
unless ho mates out, on sufficient evidence that he 
had in fact nothing to do with them. Where the 
editor of * newspaper was convicted and sentenced 
tinder a 12* A of tho Penal Code, and the accused 
rondo his declaration as printer and publisher 
thereafter, an 1 continued so to act alter the editor 
had resumed work on release from jail and further 
allowed bU name to appear as such, though ho was 
absent from the town of publication of the parser 
when certain seditious articles appeared therein 
and engaged during tho period In his own private 
business wit heat taking any interest m the paper. 
It was hit l that ho had not mada out the bond fit! 
of hia absence, and was, therefore, legally respon- 
sible for tho article*. ScBtvBna Pbosio Iambi 
r Eaomoa (1910) . L L. K. S3 Calc 227 

4. Attack on rival political 

party — But net on Oorrrnn lent established by fee! 
in hnheh In ha— Limit* cf legitimate cnhcxen of 
act* end measures of Gesrrnieent—Londftetion of 
IsttS or article in a newt paper — Admissibility tf 


SEDITION — could 

articles *» other issues net forming the subject of the 
charge when the idrnhhj of the i enter is not proeei — 
Penal Code (Act XLV of 1SS0), s 121A~Emdence 
Act (l of 1372), e 15 — Liability of registered printer 
and publisher— Printing Presses and Newspaper 
let (XXV of 1SC7), t 7 A letter or an articlo in 
a newspaper containing an attack on a ntal poh 
tical organization and not on the Government 
established by law in British India, ia not sedi- 
tious within the meaning of a J24A of tho renal 
Code A man may criticise or comment on any 
act or measure of the Government legislative or 
executivo, and freely express hia opinion on It. 
He may express the strongest condemnation of inch 
measures, and ho may do so severely and even nn 
reasonably, perversely or unfairly provided he does 
not, whether in his comments on measures or not 
hold up the Government itself to hatred and con' 
tempt. Qieen-Empras v Pal Gangadhar Tilak, 
I L Pm 22 Bom 112, approved of It is not sedi- 
tion for a writer to deecnbo the Reform Scheme as 
being monstrous and misbegotten, because it fa 
not founded on democratic principles and not a 
genuine reform or a genuine initiation of constitu. 
tional progress, or to assert that some of the police 
officials and the judiciary are corrupt, unscrupulous 
and partial, or to state that if an organisation 
which he believe* to be lawful la suppressed by 
proclamation it is arbitrary, and that in soch case 
the responsibility will not rest on Mm for the 
madness which crushes down open and legal poll, 
tical activity in order to give a desperate and sullen 
nation into the hands of fiercely entbuslastio and 
unscrupulous forces, or to inculcate the doctrine of 
poasivo resistance or refusal of cooperation with 
the Government within legal limits, or to describe 
the British Courts in India as ruinously expensive 
In construing a newspaper article Its meaning must 
bo taken from the article as a whole and not from 
isolated passage*. Words and expressions such as 
arbitrary ezecuhre must not be looked at as if the 
writer was a constitutional lawyer Instead of a 
journalist. Queen Empress r Pal Gangadhar Tilat, 
1 L. It, 22 Bom 112, approved of Articles not 
forming tb* subject of the charge and appearing In 
other issues of the same paper,’ are not admissible 
to show the intention of the writer In the article 
complained of m the absence of proof of bis identity. 
Tho declared printer and publisher of a letter or 
article in a newspaper h amenable to the law merely 
on proof that it u calculated to excite feelings of 
disaffection, hatred or contempt against the Govern 
ment, but the prosecution must prove either thst 
tho writer doc* in fact excite suca feelings or that 
bn intention wm to do so. The writer of an article 
may bo guilt v of sedition no matter how guardedly 
ho attempts to eoncoal hia real oljoet, but the 
registered printer and pa Wisher cannot be punished 
if the concealed object ia not establish'd ly the 
evidence on the record. Queen Fmpetss v Amba 

Prasad. 1 L. R. 20 AU. .If refereed to JUso- 
jiohaw Gnos* v Emvbbob (1910). 

11. L. E. 33 Calc. £33 
5 , Publication, proof Of— Aiwa- 

Sily of fooling posting or printing and publishing 
voder the Jireetions of the oeeusrd, wins It U shorn 
that the handwriting u his, and that the s' hlious 
matter was actually print, 4 and published— Seditious 
manuscript transmitted by past but intercepted be fort 
•I reached addressee — lllsmpt Jo remia'f sedition— 
Penal Code (Art XI \ of ISM) s. 121 A I* « not 
In order to establish the fact of pubti* 
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SEDITION-co’"** 

cation of seditious matter transmitted through the 
post office on a charge under s 124 A of the 1 enal 
Code to prove the actual posting nor that it ires 
printed and publ shed under the d rections of the 
accused. If the seditious writing is shown to be 

in the handwTitmg of the accused, and it is further 
proved that the contents were in fact printed and 
published, there is sufficient evidence of publ cation 
by him, Regina v Lovett 9 C <fc P 402 followed. 
The sending through the poet of a packet contain 
ing a manuscript copy ol a eedit oua publication 
with a covering letter request ng the addressee to 
circulate it among others when the same was inter 
cepted by another person and never reached tho 
addressee constitutes on attempt w thin the pur 
view ot a 121 A ol the I'ertal Code Scbevdili 
N lEAYAtl ACHtCSBY v Empyrob (1911) 

Lt K 39 Calc. 522 
0. ■ Handwriting, proof of— Ad 

munbihlg and value of expert opinion not bated 
on comparison made in Court vnth adm lied or 
proved handwriting of the ferton alleged— Penal 
Code (Act XLV qf I860 ) j 1-4 A —Ei denee Act 
(loflS72) • 4S On a charge under a 124A of the 
Penal Code the Bond ng of a pamphlet by post 
addressed to a private Individual not by name but 
hy des gnation as the representative of a large 
body of students amounts to publicat on. It la 
necessary for the admias on of the evidence of • 
hand writing cjpert under s 43 of the Evidence 
Act that the writing with wh ch the comparison 
la made should be admitted or proved beyond 
doubt to be that of the person alleged, and that tho 
comparison should be made In open Court in tbe 
presence of such person Creamed* v JaeLton 
2 F * F 24 Cobbet r Film otter 4 F d. F 490 
and Phooddce R bee r Goo ad C bonder Boy 22 
J7 R 272 refered to. Struts'! CaavDRa Saxrat 
v Eurinon (1912) I L R 39 Calc. 808 

SEDITIOUS LIBEL. 

Bee ToRveiture I L. R 47 Calc. 180 
SEIGNIORAGE FEES OR ROYALTY 

right of Government to levy— 

See Ik 4 w I L. R 40 Had 268 

SEIZURE IN CUSTOM HOUSE 

See Cooajvj: importation or 

I U R 41 Calc. 645 
SELF ACQUIRED PROPERTY 
Set Custom 

* I L. R 2 Lab 366 

See Hindu Law — J oist Fax ha 

I L. R. 22 AH. 415 
See Hindu Law— P aHTITIOV 

L L R 34 Bom 106 
See Jlixntr Law— Sets tcqcismov 

I L. R 32 AIL 394 

— blending of— 

St Hindu Law — Joist FaMILT 

I L R 45 Calc 733 

Keaffing ol— 


SELF- ACQUISITION. 

See Aliyasantana Law 

I L R 39 Had. 1? 
See Maiabib Law 1 L. R. 38 Had. 4> 

SELLER 

duty of— 

See ChOxam Ilioirr 

I L. R 42 Calc 2J 
SENATE AND SYNDICATE 
" -* ■ - • respective power! of— 

See Spicmc Pixrtr Act (I or 1877), 
a 45 I L R 40 Had 125 

SENTENCE 

See Cnnnsai, Phocyoceb Code 1898 — 
S. 35 3 Pat L. I' 1SS 

8 106 (J) I L. R 33 AIL 4S 
S 235 3 Pflf L. J 433 

8s. 397 123 


Bs. 408 415 
S 423 
8 439 

Set Murder 


I L R 37 Bom 17* 
I L. R 33 AIL 510 
I L. R 33 AIL 485 
LLS 39 AIL 549 


I. L R 44 Had 413 

See Orrznct committed on Tint ITlOlt 
Sxav I L R 38 Calc 487 


Set FriCTIce I L R 35 Bom 418 
L L R 39 Bom 328 
- Alterat on of— whether amount- 


ing to enhancement — 

See CxiMinai Pbocepob* Code, s 423 
I L R 66 AIL 485 

enhancement of — 

Set CiuMtvAi. Procedure Code * 418 
I L R 36 Atl 37S 
See BnaVAt Pa«sivoIR 

L L. R 41 Cabs. 279 
See CBtucraL Pbocedcrk Code a 438 
25 C W N 212 

Exceeding Legal Maximum — 

See Chimin at, Law 

ILK 44 Mad 287 


for ncditig and/or being member of nnfavful attembiy 
canting gr ertrus hurt val i tg oj—Pcnai Code (Act 
XLTeJISSO) e« J1 147. 149 and 21S—Connct on 
for rice ng and canting griecout hurt raid to of 
Where the accused were charged with offences 
under as. 147 and 325 read with 119 of the Indian 
Penal Coda and were convicted and sentenced on 
both charges held that the lower appellate Court 
could not oubstitute for tbe conviction* under 
a 325 read with e 149 convictions under a 32 j 
and that tho High Court in reruuon would not 
convict tha accused ot this offence in tbe absence 
of any opportunity to plead to a charge in respect 
of It JJetl, that it is illegal to record separate 
convict one for off new nod r a. U7 and a. 325 
rood with a 149 ami that tl ereforo separata 
sentences in reepoct of tho two offences are also 
illegal An accused cannot in addition to being 
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SENTENCE— eo»U. 

convicted under s 117 bo aI»o convicted under 
b. 323 although it bo shown tbit ho himself caused 
grievous hurt to the opposite party Paltu SrsoJT 
v Kino Emperor . . 3 Pat. L 3. 641 

SEPARATE CONVICTIONS. 

See Penal Coca Act (XLV or 18G0) 
SB. 71. 117, 323 I. Ii. K. 39 All. 623 

SEPARATE OFFENCES 

See CaiME . 1, L R. 41 Calc. 66 

Sec Police Act 1861 a 29 

I L. R. 42 AIL 22 

SEPARATE SENTENCES. 

See CBiMrvit Procedure Code, 1893, 

• a. 235 . . 3 Pat. L. 3. 433 

See Cumulative Sentences 

I. L. R. 40 Calc. Sll 
See MiUoindeh I. L. R. 38 Calc. 453 


SERVICE OF NOTICE — contd 

Bee Thansper or Property Act, 1832, 
b. 103 ... 

effect ol omission at — 

See Camus at. Procedure Cobb (Act V 
or ISOS), as. 439, 422, 423 

I. L E. 39 Matt. 605 

— — — on as ol — 

See Public Demands. 

I. L. R. 45 Calc. 498 

SERVICEIOF SUIT. 

■- on principals outside Jurisdiction- 
See Foreign Judgment 

I. L. R. 37 Mad. 163 

SERVICE OF SUMMONS. 

See Cmt Procedure Code O 6. 

See Summons . I. 1. R. 42 Calc. 67 
See Summons TO produce documents 
I. L. R 47 Calo. 647 


SEPARATE TRIAL 

See Evidence. . I. L. R. 47 Calc. 671 

SEPARATION. 

See Hindu Law— Joint Family 

. LLK 35 AH. 80 
1 1. R. 43 Calc 1031 
See Hkdu Law— Partition 

I. L. R. 39 Mad. 159 
■ ■ • — evidence of— 

See Hindu Law — Inberitasce 

L L. R. 43 Calc 1179 
SERVANTS’ QUARTERS. 

acquisition ot — 

See Land Acquisition 

I. L, R 43 Calc 665 

SERVICE IN AM 

Bee Hindu Law— Joint Family 

I. L. R. 44 Mad. 179 
See Madras Proprietary Estates \il 
eaob Service Act (II op 1894), ss 
6, 10. CL. (2) . I L. R. 39 Mad 930 

resumption ot — Resumption not a 

fresh grant and dote not put an end to prior encum 
braneet — Regulation — yj of JS31 s 2 — Emoluments 
granted for gadaba struct not ttiUm regulation 
Resumption consists in putting an end to tho 
grant, remitting tho service* and requiring tho 
grantee to pay the full assessment It has not 
the cflfct of putting an end to pnor encumbrances 
Oadaba or bearer service la of a personal nature 
and an mam for such service does pot fall within 
Regulation VI of 183i, where the granteo of an 
mam for gadaba service mortgages tho mant and 
the main i* afterwards resumed by Government, 
such resumption does not extinguish tho mortgages 
Seeeyacho Iebrasna t Do> eira Kaxkauma 
(1012) . . . . I. L. E. 35 Mad. 704 

SERVICE OF NOTICE. 

See Foreton Juno mint 

I L R. 37 Mad. 163 

Nee Notice to Qcit 

I, L. E. 46 Calc. 458 

*01.. II. 


SERVICE TENURE 

See Grant I. L. R. 39 Bom. 68 
See Grant or Land I. L. R. 43 Bom 37 
See Maoris Regulation (XXV or 1802) 
8 4 I. L. R. 38 Mad 620 

SERVIENT ESTATE. 

See Easement. 

— forfeiture of— 

See Madras Irbioation Cess 

L. R 46 I. A. 302 

SESSIONS JUDGE. 

powers of— 

See Criminal Procedure Code, b 339 
I L R 37 All 331 

— power of, to grant bail — 

See Bail I L. R 37 Calc 439 


SESSIONS TRIAL 

See Criminal Procedure Cod* e 339 
I L R 37 All 331 
See Cross examination 

I. L. R. 41 Calc. 299 

Ee fatal to enforce at 

tendance of defence witnesses— Trial if vitiated 
thereby Where in a Sessions caso tho Judge 
refused to enforce the attendance of some defence 
witnesses who had been summoned by the Com 
vkA Y in% 3S*!gMv%ts. but dyi nat aijfesr, on. 
the ground that tho application should hovo been 
made at an earlier date, the High Court in appeal 
got aside tho conviction and sentence holding that 
tho trial was vitiated Fort Oddis e Kr<o 
Emperor ■ 24 C. W. N. 6-7 


SET BACK. 

See Bombay Municipal Act (Bom Act 
III or 1SS8), B8 297, 391 

I. L. R. 43 Bom. 181 

SET FORWARD 

See Bombay Cm Municipal Act (Bom 
Act HI or ss. 297. 301 

1. 1. E. 43 Bom. 181 

* Sr 
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SET-OFF 

S t Attosik 

I LB 43 Calc 932 
Ste Crm, Fsocedcte Co de 183” s. Ill 
14 0 W S 170 , "SO 
See Cnrn, pHocscrsE Code (Act V op 
IMS) s. 70 O XXI p- 72 

1 LB 42 Bom 021 

0 VIII B. 6 

O XXI s. M 1 L E 58 Ml 869 
0 XXI *« 18 19 2ft. 

I L. R 33 All 240 
O XXI l 19 I L B 40 Bom 60 
See HA’fDTors. 2 Pa! I>- J 4S1 
Sit InsoiTEHor Apt s 39 

I L. R. 33 JHafl 53 & 487 

— ■ • decree holder allowed to bid— 
Power ol Court to allow let-off— 

Set Crm. Pxoccpcbe Code, 1903 O 

XXI K. 72 I. L. R. 44 Bam. 348 


— — equitable — 

Bee Mortoaoe I 1 R 40 Mad. 633 


1 £an table eel off 

tehee to be tnlerta serf — Court mat impute terms on 
de/en daets — Boned debt, tla m cf set-off >» reaper 1 
cf The right of sot off eiiats not only In euw 
of mntual deb ta end cred t» bat also where erase 
demands ansa oat o( the ume transaction. or aea 
eo connected n tbo r nature nml eirourostanoes 
as to make it inequ table that the plaint S should 
recover and the defendant b« dnvon to a erase 
en t. Clarke v Ituthnavaloo 2 2 fad IT C A 
254 followed. As the Inqu ry Into the cross, 
demand made In th » case by the defendant 
would involve greet delay the IT gh Comt allowed 
tho Inqu iy to be made In th » »u t on oerta a terms 
imposed on the defendants. IUnmum Scion r 
Pisminmn Scran (1913) 19 C W N 1183 


2 It m ted Company 

— R ghl of shareholder to appropriate pa d-np (alls 
to cards debt due J omh m to Company— Jo nt Stock 
Compan ee Friendly Soc el es and Bu Id ng Sor et et 
— Du net on between as to rule of set-off A share 
holder in a Permanent ReneGt Fund w th 1 mlM 
1 ab I ty who obtained a loan on execut ng a mort 

rh enbseqoently went into 

quidation is not cut tied to appropriate by way 
of set oil h s paid up ealls towards tho mortcajra- 
, ; 1 ba 1 l * Be*** to W th. entire mortgage-debt 
before he can redeem the property Prac pie of 
set off In Court laid down m English deev< esi» u» 
the ease of Joint Stock Compan ee and Friendly 
Sociol eo as d at ngu shed from Budding Soc eUiw, 
applied In re Overend. Our ary d> Co OnssrJTs 
ease L. R 1 Ch- App 5*$ In re raroguassn Steam 
Trawoad Company L. R S Ch. App SSI and In 
re llaram ifazi n Lamp Company [1903] I Ch. TO 
Itfflowed. Brouml e y RsreriJ, 8 A C 235 and 
Josh v VcrtA Brit th Bs Uity Society II A C 
ISO d st ngu shed. Tub Mnaronr Piswatevt 
B t'mt ImrD Ltd r Asoauswun Vnxaj 
<1«1C) LLR 40 Mad. 1004 

3 ». >— i " — A barred decree 

cannot on equitable grounds be set off against a 
-decree under execut oa Moves* Arr r A shot 
C«m» Das (191 ) qc W K 1147 


SET OFF — mold 

4 Suilbyhqe dolors 

os joint promissory note — Cla et to tel off separate 
debt— Ini on Companies Ael (PIT of ]913) « S°9— 
Proi ne al Intoh nee / Act ( III of 190T ) s 30 — 
Mutual deal n ys—Ind an Contract Act (IX of 1S72) 
s 13 One of two defendants sued on a Jo nt 
prom ssory note by tho I qnidators of a bank 
sought to set off an amount admittedly dne to h m 
Iron the hank on h s own separate dr pcs t acco nL 
field lhat under the Indian Compan es Act (VIII of 
1913) a 2 1 "* the pro vis ons of tho Provincial Tnsol 
vency Act (III of 1M7) e 30 appl ed and thedeal 
mgs in quest on not be ng “mutual donl ngs with n 
the meaning o! that sect on tho amount claimed 
eoul 1 not be act off A* to the effect of a. 43 of 
the Ind an Contract Act Pit ILacUOD O J 

I do not th nk that the mere fact that a «u t 
could 1 e »»a nst one ot two joint prom won could 
alter the fact that the original I ab 1 tv of defen 
dant ho n was incurred not on h s own account 
only but jo utlv with anothor and *o result in the 
nature of the dealings taken as a whole be ng 
altered Gokhale v P-amcpavdsa Thmbax 
(19°l) I L. R 45 Bom 1219 


SETTING ASIDE. 

S * Awasd ILR 47 Calc 806 
Bee Extabte decees 14 C W N 182 
S«e Lntrta-nov Act IMS am Ot 
See Saui 1 L. R. 48 Calc 811 

See Sait to* Asbxars or Rbvbwcs. 

L 1. R 42 Calc "65 


— Court Sale — 

See Civh. Pboceddbe Code 1908, O 
XXI hr. 89 to 9- 


SETTLEMENT 

Are Assam Laud *vd Ritemts nwutATtPir 
a. 8 14 C. W B 050 

Are Ilreou Law— Adottiow 

I L. R 37 Bom. 251 
Acs Khoja Miiiouedaic 

I LR.S8 Bam 214 


See Stamp Act )S09 — 


S 4 I u R 37 AIL 159 264 
See Sckvxt awn SmrLrWKVT Act 

I LR 31 Boro 290 

entry at last Settlement- 

Are Aou Txvavut Am 1901 e 9 

I L R 4S AS. 615 
— ■■ ot family property — 

Aee Iteo wtsatiov ILR 37 AU 105 


' construction ol— Settlement of mat 

kanet or dasturat payable to am ndar in 1755 — • 
Allowance as compensat on for portions o/ land 
taken by Government for (he creation of joy re— 
Leah l ty of fiji dart — Bcrumpt on by Ootcrnment 
effect of—Sn t /or srm tr/erred to as nuit Iona it* 
erfffrmntC onti arrant of I $65 — Ltny ores t tenet 
in evm eel ltd in 1U0 This was a so t fn which 
the appellant the Ms Lara a of Darbfianca, claimed 
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DIGEST OF CASES 


( 254C ) 


SETTLEMENT — could 

to be paid an annual sum ol Rs 4S2 odd by the 
Government of Inch a as dastvral or mahlana, an 
allowanco by way of compensation to the propric 
tors for the loss ol their proprietary rights in 

S ort ions of their land taken by the Government 
)r the creation of jagirs (or revenue free holdings) 
and which until resumption by Government was 
payable by the jagirdara, but for the payment 
of which on resuming them the Government them 
selves became liable The claim was based upon 
an order ol 10th May 1805 by which the appellant 
alleged that the annual malikana pa j able to him 
in rexpoct of land called Jfauzah Sshu was perms 
unfitly Greed at Fa. 482 0-3 The defence was 
that the malikana payable in respect of a jagir 
known aa Meherullah Khan of which Mauzah 
Saha formed part was settled in 1780 at Ra 798 2 9, 
and nothing further was recoverable , and that the 
order made In 180 1 did not give tho right claimed 
The sum of Its 798 2 9 had admittedly been paid 
to tho predecessors Ml title of the appellant since 
1780, and w#s still being paid to the appellant 
himself but ho claimed to be paid the sum of 
Rs 482 odd in addition Hu contention was that 
tha firing of thp malikana In 1780 was not a final 
aa-ertaioment of the rights of bis predecessors in 
title in respect of it, but was merely a temporary 
firing of tho percentage by which tbo amount 
should be ascertained from time to time, as it 
varied together with tilts variation of tho amount of 
the proceeds of the land Doth Courts in India 
held that tho appellant was entitled to nothing 
tnoro than the Ha. 796 2 9 already paid to him 
Hell (affirming 1 1 ose decisions) that wlmt was done 
•n 1780 amounted to a final settlement of the 
owner s rights in respart of the malikana the pay 
tnont of which was to be made regularlv every 
year from 1780, no term being fixed That it 
was regarded as final by the parties concerned 
was clear from the fact that the pajment was made 
thenceforward for a century without any augges 
tlon that it was in any way wrong or was subject 
to revision The lettlement of 1865 only dealt with 
the method of payment of the malikana. It pro 
wided neither Cor any alteration nor for any add turn 
to the malikana already fired m 1 780 The account 
attached to tho settlement was made for the pur 
noses of the settlement only, and the reference in 
it to malikana was made merely because tlio mail 
kina was an item to bo taken Into account In fixing 
the annual jama to bo paid by tho person in whose 
favour the settlement Was made in. respect of tho 
mouzahs comprised In the aetllemcnt. That this 
was tho right view to taka of the settlement of 
1863, and tlm account annexed to it, was confirmed 
by tho fact that no claim was over mado by tho 
appellant for payment of tho malikana until 1892, 
27 year* after the date of the permanent set tlement, 
and that no inch payment had evee been mado 
4o him ItiHissms Srtcn r SxcnrraRT or 
brave tor Ivpu (1911) I.LR 3$ Calc 1 

SETTLEMENT BY A HINDU WOMAN OH 
TRUSTS 3 

Wi Indus* Trust* Art 

(If o f ISS2) » 85 — Trusts fmf.wy «/!»» nitlor’* 
d-Ath-Reml'iiil trust la favour of s*tzUrr*s is in 
at the Ime of her death — Tit In-ha* Sneetmon 
Act (X of IMS), * W egret Of— Tie Prelate and 
•Mmis ulralun Act (I ef }$V) s 4, egett of— 
i There by a deed of settlement a Kinds woman 
sronveve-J an immoveable property to trustees on 


SETTLEMENT BY A HINDU WOMAN ON 
TRUSTS — tonfi 

certain trusts, some of which failed after her death 
(as be uv in favour of persons unborn at the date 
of tho settlement) Lit Id, (i) that there was a 
resulting trust in favour of the settlor (n) tl at the 
persons entitled to the property on tho failure of 
tho trust* were the heirs of the settlor to bo deter 
mined at tbo time of her death II here ft person 
dies intestate and no administration is granted to 
lus estate, tho term 1 legal representative in s S3 
of the Trusts Act must include tho person or 
persons beneficially entitled who represent tho 
interest* of the deceased by virtue of inheritance 
Tbo representative by inheritance is to be found 
according to law at the moment of the death of 
tbo deceased the maxim being “ Solus detis hare 
dem faccre yotest, non homo ” DwABKaDa* Da HO 
dir r Divabkadas Suamji ( 1916 ) 

I. L R. 40 Bom. 341 

SETTLEMENT COURT 

order of, relating (o attached 

lands- — ■ 

See Hisvcte coxccuswa lakd 

I L. R 37 Calc 331 


SETTLEMENT OFFICER 

— enquiry by— 

Set ’ Judicial Pboclsdiko ” 

I L K 37 Calc 52 

• ■■■ order of— 


ice Hicn Court jumsDicno’i oy 

l LR 40 Calc 477 
See StcoND ArrxxL. 

I LR 13 Calc C03 


See BrxO' 
18«> s 


Cf- 

iL Tewa’icy Acr (V ill or 
102 ILB 43 Calc 547 


SETTLEMENT OF ACCOUNTS 

See SIi'or I L R 43 Mad. 429 


SETTLEMENT OF RENT. 

*<«•• Fxcobd or Firnr 

I L R 47 Calc 1008 
SETTLEMENT REPORTS 

Sec ituau I LR 47 Calc 979 

SETTLEMENT OF REVENUE 

Temporary Settlement 

— Effect on pernio nent interest — Intry in Settlement 
record* egret of Certain lands were 1 el 1 under 
tho Government under a temporary settlement 
during the currency of which th* holder* gtwnlcd a 
permanent soMrawi to tho rla ntlff. who before 
tbo capitation nt tho 1*0*6 granted by Uaverumrot 
granted a permanent leave to On" of the grantor. 

Y rrr .inco then the sub icareo an I his aurceuOr in 
interc-t were In occupation of the lan L the nettle- 
ment being from timo to time renewed by Govern 
ment in favour of the original settlement bolder* 
or their repre-entatives, hot In tl* course of the 
last, aett’cmfnt the unletteuorea »r>e not men 
tinned In the wtilcmeat record* f/fM (in • suit 
for rent hv tl t rfamliP.) that tlo mere oislction 
of tho retth-ramt authontle* to male an mtiy in 
the reJtleircnt iceor.talnrwpeet of the teonrf. «ml 
under (ennrewcannot.ffecf ttonphleoffhe ttrUtt; 
and the rPrel of the re settlement by It* Goreni- 
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SETTLEMENT OF REVENUE — toafJ 
merit with ths original settlement li olden was to 
keep alive the contractual obligation of the sub 
ordinate holder* among themselves The right* 
and obligation* of the parties were mutual, the 
plaintiffs being bound to mnl.ft good tin title 
of the defendants a* *oon a* by virtue of the 
resettlement they wero placed in a position to coo 
tinna the lease in favour of the defendants, and the 
defendants being under an obligation to continuo 
a* tenants under the plaintiffs on the basis of tbe 
lease and to pay rent accordingly hlonrsouA 
Nath Brawns r inrim Lai, Bakebjee (1012) 

18 C. W. N. 087 
SETTLEMENT PROCEEDINGS. 

See Warm cl *nz 

I. L. R. 45 Calc. 793 

SEWER PIPE. 

See Bombay Citt Municipal A or (Bom 
Ad HI of ISM), ss 303 *sn 3 (») 
<*) also (y) I. L. R, 43 Boat. 122 

SHAFA. 

— ■i n i — right of — 

Set Mauoxedan Law— P ut tamor 

I. L R 41 Calc. 943 
SKA mil SIAIIOMEDAVS. 

Set Waar . I L. R. 37 Bom- 417 
SHAFI-I-KHALIT. 

Set Pbb iuriox . 4 Pat. L. J 420 
SHAH 303 HUNDI. 

See Hchdt Sjub Joo 

L L. R. 39 Bom 513 
Set N raoTUBLt Ixstbcments Acr, 1881, 
s IIS . L L R 1 Lab 429 

SHARE. 

suit by a Mahomedtu for a distrl- 

ttiee share ol estate ol an tnteati**— 

See Limitation Act 1D0S, Sen I. Art' 
123 and »J I. L. R. 45 Bom. 519 

SHARE CAPITAL. 

Set Pbovidext Ikscuakce 

I L. R. 42 Calc. 305 

SHARE CERTIFICATES, 

See Shades ILK u c«Ic 331, 342 
SHAREHOLDER. 

See Companies' Act, I8S2— 

Ss 23. 43, fll I. L. R 30 Bom 557 

&. 45, G3 . I. L. E. 42 Bom. 595 

See Comcast I L E 42 Bom. 264 

See Costs . t L. R. 39 Bom. 3S3 

See Prep easier Share bothers 

Set Cojipa’it .11 R. 39 Bom. I6~ 
HARE OP ESTATE. 

See Salt pob Assess* or liivnti. 

I. L. R 41 Calc 1092 


SHARES. 

Sec Exot3! Promts Dorr Act. 

25 C. W. N, 875 
See Impebtect OnrT 

I. L. E. 48 Calc. 986 
See Presidency Basks Act (XI or 1876), 
s 23 . 1. L R 45 Bom. 138 

allotment ol— 

See Compasy . I. L. R. 20 AIL 412 

- — pledge of— 

See A o nisi stration 

I. L. R. 45 Calc. 657 
See CoMPAsr I. L. R. 42 Bom. 159 
■ ■ — purchaser of at a Court Sale — 

See Companies Act (VII or 1913). s 38 
L L. R 41 Bom. 76 

registration ol — 

Set Companies Act (VII or 1913). a 38 

I. L. R. 41 AIL 619 

-■■■ ' — ■ *ale ol — 

See Company . I. t. B. 36 AIL 365 
See Dakaoes . L L. R. 43 Calc. 493 
X. - — ■ Trantfer by a 

pe'eon in poAurMi n—~J rdicial po iscst i«« — PcrHt- 
ei on for a particular purpose — Contract Act (IS of 
1372), t JOS— Bond fide purchaser for value— Share- 
certificate talk Hank trantfer deeds, u/ietker negoti- 
able — Usage The defendant Bank bought 25 jute 
share* tor one ol their consititoente which consisted 
of the share certificate and a blank transfer deed 
signed by the registered holder which were made 
over by the officer in charge of their Safe Custody 
Department to the Head Clerk of that Department 
in usual course The clerk fraudulently disposed of 
them to Sham Das bil, whoagain sold them toother 
persons The plaintiff firm boifght them from the 
defendant firm of BaIJnath Champalall Beth the 
plaintiff firm and the defendant firm were loud fide 
purchasers for value. Belt, that the Head Clerk 
was not in possession of the shares within tbe 
meaning of s 10S of the Contract Act and that the 
plaintiffs acquired no titlo in them. Held, also* 
that the share certificates with blank transfer deeds 
signed by the registered holder were not negotiable 
Instruments F.oor Cm tin JanxIDAS v Th» 
National Bask os Ihdia. Ln (1918) 

L L. R. 48 Calo 343 
23C.W.B. 1042 

2 Trane/cr *./ a 

perron in poeettnon— Contract Act (IS of 1872)- 
e JOS — Obtaining poeettnon by fraud — Trantfer to 
a bond fide purchaser for value — Kegohahhty Iv 
custom — Share certificate with blank tranefere, whether 
negotiable — A egohabihty by estopped ■ — “ Goods" 
■noaewie, a/, — Lrrwl-j V/ 'At Void, fiit ymJiMO ‘pot 
value— Carle Shsre certificates accompanied by 
transfer deeds endorsed in blank by the registered 
holder are not negotiable. Before an instrument 
con be considered negotiable it must be in a form 
which renders it capable of being sued on by the - 
holder of it pro tempore in his own name and it 
most be by tie custom of trade transferable, like 
cash, by delivery. The right principle to adopt 
with reference to such blank transfers duly signed 
by the registered holder of tbe aharos ia to bold 
that each pnnr holder confers upon the bond fide 
bolder for value of the certificate for ths time being 
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SHARES — conld 

on authority to fill in "the name of tho transferree 
and is estopped from denying such aothonty , and 
to this extent, and in this manner, but no further, 
he is estopped from denying the title of such holder 
for the time being The plaintiff firm claimed to 
be the owners of 25 jute shares which they pur 
chased from the defendant L on the 7th May 1917 
and got their names registered in the boohs of the 
Company At the tlmo of the sajo the plaintiS 
obtained possession of the certificate for the said 
shares and a blank transfer deed signed by tbe 
registered holder The defendant L bought the 
said shares from one U who fradolently obtained 
possession of them from tho defendant S who waa 
the owner of these id shares It waa not clear w hat 
was the nature of tho transaction between the 
defendants L and U The purchase by the plaintiff 
wasbond fulc and for value Held, that the plaintiff 
did not ecqmro any title to the said shares and 
were entitled to the value they paid for them 
from the defendant L with interest HazaRI Mil 
fiuoit a vi-Ao t- Satis Chandba Ghosh (1918) 

I. L. R. 46 Calc. 331 
22 C W If. 1030 


“SHAWLS, MEANING OP. 

- 1 11 • Railway admmistra 

lira, fertility of parcel— Railway* Atl {IX of 1300), 
s 75 and Sch 11 (m ) — Value of content* of pared if 
to be declared— ihcan — Damage*, nut, or — Cost* 
The term “shawls” in R:h III, cl (rn)ot the 
Railway* Act, refers to Indian Shawls of spocial 
value, and cannot bo taken to apply to article* 
of inferior value *uch a* alcana Rabat Chandra 
B oss v S sen bt ary or State ron India (1912) 

I L. R, 39 Calc 1029 

AUEBAlT, 


Bet 

Sec 


Exsctmon or nrcprs. 

JI L. R. 39 Calc. 293 
ILL R. 42 Calc 440 
Hindu Law— Endowment 


Sec Hindu Law — Susbait 


Bee Land Acquisition 

I. L. E. 39 Calc 33 
See Limitation L L. R. 42 Calc 244 
Set Fabties X L. R. 46 Calc. 877 

Set SUXBAIT. 


• appointment of — 

Set Rruaiocs Tbust 

I. L. R 40 Calc 251 

1! may be permitted to reside in 

honxa provided for Idol— 

24 C. W. If. 1026 

power of— 

Set Hindu Law — Endowment 

t L. R. 33 Calc. 526 

power of. to grant permanent l»aie 

See Hindu Law — Endowment 

I. L. E. 40 Mad. 709 


— Removal of— 

Sr* Rzuotora Endow* avr 

L L. R. 43 Calc. 1019 

— • title cf- 


Sss Faovtwcut Smau. C*cre Conns 
Act. s. 23 . .15 C. W. N. 666 


SHEBAIT — eontd. 

1 ~ ■ ....... — Suit on security 

bond executed in favour of ihelait of icfpl if main. 
tamabteby succeeding ehebait — Limitation Act {IX 
of 1377), Art 132 Tho Plaintiff as ehebait eued 
the Defendant who was tehsildor of the debntter 
estate for accounts on a security bond executed by 
tho Defendant in favour of the former eMail. 
Held, that the contract entered Into between tho 
Defendant and tho former sArhcif did not terminate 
on tbe death of the latter but could be sued upon 
by the present *Ae&aif Dasajutjii Chattebji r. 
Asrr Mohan Ghosh JIacux 24 C. W. N. 870 

£• — ' ... — Rea judicata — 

Succeaaor of a el ebait, when bound by a decree poeetd 
against the shebail — Limitation Jet (XV of 1371 ) 
Sch 11, Art 121 — Hereditary office of a ehebait — 
Adterte possession of the off ' cc. The widow of a 
ehebait of a certain temple who succeeded hef 
deceased husband m that office, mortgaged some 
land, as also her interest in the temple income, 
to one J, who obtained a decree on hi* mortgage 
on the 24th of September 1880 In execution 
thereof he put up the temple income for sale, pur- 
chased it himself and obtained delivery of posses- 
sion Jd 1802 Tho widow and tho next roversioner 
then brought a nut to set asido tbe salo on the 
ground that the property aold was not saleable. 
That siut waa withdrawn with liberty to bring a 
fresh nut The widow alone-then brought another 
suit which was dismissed on the ground that it waa 
barred by « 214 of the Code of Civil Procedure (Act 
XIV of 1882) She having died, the roversioner 
brought a suit against the said /, on the 3rd of 
January 1910, for a declaration that he was en 
titled to tbe temple income inasmuch as it was not 
saleable On objections taken bv the defendant 
that tbe suit in so far as it related to tho temple* 
income was barred by the rule of re* judicata and 
by limitation Util, that, inasmuch as there was 
no collusion or dishonesty about the former suits, 
and as in one of them the plaintiff himself was 
a party the decree pasted in the suit againat the 
ehebait (widow) would bind her successor (the 
plaintiff), and that therefore the present suit was 
barred by tho rule of res judicata Hell, further, 
that Art 121 of Sch n of the Limitation Act 
applied to tho eaae, and that as tho suit was brought 
more than twetve rears after the dato when the 
defendant obtained possession of the hereditary 
office bv receipt of the temple income, it was barred 
bv limitation Jrabula Das v Jalandhar 
T iiAirn (1912) . I L. R. 39 Calc. 887 

3. — Alienation, power 

of — Dedwolol property, acquisition of— Land Acqui- 
sition Act (1 of ISO I), e 31, tl {t)— Compensation 
money, withdrawal of The position of a ehelait 
it analogous to that of tbe manager of an infant 
Ho it entitled to possess and to manage tho tl-di 
cated property, but he hsa no power of alienation 
in the general eliaraeter of hi* right* 8 31 ,tl (?) 
of tbe Land Acquisition Act apr-hrs to a shebati 
elaeo ho Is not competent to alienate the land. 
Jvemini Del i ▼ Trvmctha No I A ilooltrfee, 13 C I~ 

J. SOT, followed. RAMTBA.s»NNa Nandi Cnow- 
D.vrjtt r Stcnmxr or 8 tatn on Jhd»* (1913) 

I. U R. 40 Cole 695 
4 — — — — Lents by o pet- 

tiest tit bail (a excess of his authority, suit for can- 
cellahon of, ly succeeding sXehnil — Arse touts of 
action if acmes to each succeeding skstatl—Adrtrn 
fastest ion, virs temmcneti, and if interrupted hjf 
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SHETSANADI LANDS — coaid 
appo ntcd one I’m tho new theltar.adt bat onder 
the n lee framed under Bombay Act XI of 18o‘‘ 
Government cont nued the *ktltnnadi lauds to the 
family of B on condit on of the r paying full survey 
assessment on the lands The remunerat on of Y 
wa3 mads payable out of the extra assessment 
recovered la 1905 Government resumed the 
lands and handed them over to Y for his aerr ees 
Held that both the order passed in 1865 and tho 
action taken under the rule framed under Bombay 
Act XI of 185® had in law the effect of converting 
the land from a SWeanodl talon into a rayatwan 
holding and invest ng the holder of the land with 
tho n 0 bts of an ordinary occupant ent tied to it 
so long as he pa d the survey assessment field 
also that the proceedings of I90o were on the 
supposit on that what was done in 1865 on ffa 
death had the effect o! continuing the lands m 
dispute a3 one reserved for ehetaanadi service 
but that was not its effect and the proceedings n 
quest on were vltra uru YellApta p Marli>g 
oappa (1910) I L R 34 Bom 660 


SHIAS 


SHIP 


See Mahomedan Law— C rrt 

I L B 36 All 289 
See Maiiomeoax Law — qr 

I L. R 36 AIL 431 
See Mahomadan Law— Guardian 

I L R 36 AIL 466 

See Arrest or ship 


I L R 42 Calc 85 
See COXIISOATIOR I L R 42 Calc 334 
See Prize Court I L R 44 Bom 61 


SHIPPING 

See Arrest or Bair 
See Confiscation 

See Marine Insurance 
See Merchant Sea» ax Act (I or 18 9) 
a S3 cl. (I) I L R 39 Bom 558 
See Prize 


SHROTRIEMDAR 

See Madras Estates Land Act (I or 
1 Q 08) s 8 excep 

I L R 38 Mad 843 

SHUDRAS 

See Hindu Law— '’udras 
S ee Hindu Law— Inheritance 

I L E 34 Bom 221 653 
See Hindu Law— Leqitimaoy 
- ■ ■ Adoption by widow though un- 
chaste valid in Bombay— 

See Hindu Law I L R 45 Bom 459 

Succession of illegitimate daughter 

to her mother in the absence of any nearer 
heir — 

See Hindu Law I L R 45 Bom 557 


SICCA RUPEES 

See Suit tor Rent 

I L R 46 Calc 347 

SIGNATURE 

See Transfer or Property Act (IV op 
188®) a 69 I L. R 41 Bom 384 
genuineness of— 


- Conrt of the Political Agent of— 


See Political Aoent Sikkim 

I L R 38 Calc 859 
15 C W N 092 

SIMANADARS 


■ ■ - ChauMart Chalarnn 

Land Act {Bang VI of 1870) e 1 uhether apph 
t able — Bengal Dtetr et Corel etr reference to by 
Utg\ Covrl The High Court Is ent tied to use the 
Bengal D itr ct Garetterr as a book of reference 
The Chauk dan Chakaran Land Act appbes to 
e manadare as the Gazetteer for Bankura shows 
that in thana Indas (where tho lands in su t are 
a tuate) the eimanadart perform those dut es 
whicl are described in i I of tho Act Lalv 
Dome «• Bkjoy Chand Maitatap (1915) 

1 LR 43 Calc 227 


SIMILARITY OF NAMES 


See Trade name I L R 40 Calc 6"0 


See Sal£ or Goods 

I L R 45 Calc 28 
Set Contract I L R 41 Calc 6"0 

SHIPPING DOCUMENTS 

See C. I F Contracts 

I L R 42 Bom 473 

SHIPPING ORDERS 

See Contract Act (IX or 1872) ss 56 
Co I L R 40 Bom 629 

SHIVARPANA 

See CmL Procedure Cod* 188® * 639 
I L R 88 Bom 29 

SHORT DELIVERY 

See Carriers I L R 39 Calc 311 
See Railways Act *. 110 

HOW) 883 


SIMPLE INTEREST 

See Receipt I L R 42 Calc 546 


SIMPLE MORTGAGE 

See Adverse Possession 

I L R 39 Mad. 811 
I L R 44 Calc 425 
SIMULTANEOUS ADOPTION 

See Hindu Law — Idoption 

I LB 38 Calc 694 
I LB 39 Calc 582 


SINGLE JUDGE 

See limit Corais Act (24 A ®5 \icr 
c. 104) ss ® 0 and 13 

I LR 39 Bom 604 

judgment of— 

See Letters Patent Appeal 

I LE.43 Calc. 90 
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SINGLE JUDGE ~-<antd 

— .. order by — 

See AtrziL L L E 42 Calc 735 
HR44 Calc SQ4 

— revision by- 

St# Bakcthw iob PaoeECTriOY 

I LP 44 Calc 810 

ruling ot— 

Su Braistjunoy Act 1008 s 17 

I L. B 1 Lab 25 

SIR LAND 

See Aon* Teraxoy Act (II or 1901) — 

Ss 19 ire 20 I L E 32 AIL 3S3 

S 1M I L. K 38 AIL 223 

See Geov* Laud I LB 42 AIL 433 

- — mortgage ol— 

See Cektbae I*BOmczs Tevawcy Act 
(• 51 or 1838) e 45 sub as (7) (6) 

L. R 45 l A. 179 

See CjTorrai. 1 LB 48 Calc. 591 

Set Mortciao* J L. R, 53 AIL 434 

— Mortgage by proprietor 

having inch land and tale in execution of mortgage 
decree. — A person whose proprietary right* in land 
comprised S r land mortgaged bis enl re Interest 
therein Including the right In the 6 t land 
In the decree lor *ale instead of including the 
cnlt vat ng rights in Sr ahonld comprise the 
property -with all actual and reputed rights as 
deta led m the mortgsco Held that m the lace 
ol the decree It was not open to the mortgagor to 
urge that the right* ol the mortgagee t 0 eoll the 
S r lands were taken away by tho decree Orui 
sisan r Drwas Bahadur Bauabk pas 

25 C W N 93 9 

SISTER 

See ScaatW Law — lcn. vrcc awe*. 

mill Calc 887 
Set ltrcDC Law — S uccession 

I L R 39 Calc 319 

— ^accession lo Self-Required pro- 

Bert y— 

Set Custom (Scccx««ip\) 

I t. R 1 Lab 433 
I L R 2 Lab 98 

— Succession o'Muhammadsn Raiput/ 

JuIIondur— 

See Custom ('itrcCEsnov) 

II R 1 Lb 1 
Whether an heir — 

Sea SitDU Law (Succession) 

" L R X Lab 588 693 


SLAVERY BOND 

See Bond L L R 42 Calc 742 

SMALL CAUSE CASE 

See Aiteil I LB 40 Calc 637 

SMALL CAUSE COURT 

See Ont ahd Revenue Co cuts 

L L R 40 AH 61 
See CmL Procedure Code (Act V or 
1909) s 24 I L R. 38 Mad. 25 
See CourEssATiot I L B. 44 Calc 87 
Set General Ccauaia Act, 1697 s 3 
(25) I L B 35 ML 158 

See Frovbcial 8s.au, Cates Courts 
Act 1887 

See Yataw 1 LB 37 Baca. 700 

— — ■ appeal Irom order of— 

See Crists at. Procedure Code. 1898 
e 105 4 Pat L. J 609 

-■ Decree of— Amendment — after revi- 

sion to (High Court rejected — 

See Auesdment or Decree 

11 R. 1 Lab 342 

— - — ■ Error by — 

See Hian Court jusrsnicnoie or 

I L R 39 Calc 473 

— ■ - Jurisdiction of— 

See Shaooax 23 C W N 614 

- new trial— 


St* DavastiTiot 
SLANG TERMS 

See jtisnniEfnos I LB 45 Calc 557 
SLAUGHiERING FEES 

• Maoris District SIcvicrriLmis 


Act 1 


! 191 


See Presidency Smiu, Cause Courts 
Act (XV or 1882) a 38 

L L. R 42 Bom 80 

— — SnJt by Zantlndar to recover part 

of price of trees (old by tenant — 

See Iboviwcial Smalt. Cause* Court 
Act 183' Sen 11 ART 13 

I L. P 42 All 448 
. soil not cognizable by — 

See Civil procedure Cube (Act V o* 
1903) O III » J1 

I LB 55 Bom- 29 

J S U by mortgagor 

op'll lit mortgagee Jot metre prof Is A Suit by a 
mortgagor against the mortgiK.ce for memo profits 
for the period during wh eh ho held wrongful pos 
»ese on of tho property is »a nts ruble in » Snmll 
Cause Court Art 31 of 8ch U of tho Provincial 
Email Cause Courts Act is no bar to such au t bring 
instituted in a Small Cause Court. Samabi Durr 
c, Sketkr Aisudby (1610) 14C W S 1001 

2 - — BroMuewf Small 

Court Cowit yf mop drtvJt t ft — Ptwtsfwn— 
pro/U* if recoverable uhtn plaintiff tut of potecuson 
— irAof mull be pnred—I ettv ease pecuniary value 
not on unfa ling lent Jn a Small Causa Court suit 
the Judge is no doubt competent to dec do tho 
question of title upon which thoelAim depends 
hat If ho doe* *o it ig incumbent on him to decWe 
the question correctly «d according to Lw The 
me vim de nninu non enrol fez should not he 
applied to Small Cense Court suits for damage* 
in respect of Immoveable property for the import 
ante of the cs se to the parties is not to be measured 

J L B. S3 Mad. 113 by the pecuniary limit of the r claim. Pvma 
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SMALL CAUSE COURT — conld 

City v Rimjit J I P 21 Bom 350, referred to 

F-t.Im fenesa Mat dal v Ram Naratas Chose 

non) news ass 

8 Jurudiction of, 

to try ru i< for apeeijir sum of money inrxirirj possible 
examination of accounts — Citif Procedure Code (Act 
I ofimi rr G 7 O XLT1 — Ctrcvmttancts neees 
titati ng aetton under The plaintiff sued to recover 
from the defendant a certain aggregate amount 
made op by turns due on acconnt of salary and 
bouse rent aa also money borrowed by tbe defend 
ant The plaint stated that If the correctness of 
tbs amounts was questioned tbo amount due may 
bo determined on examination of the account* 
The suit was filed in the Court of the Muns f who 
returned the plaint for presentation to the Court of 
Email Causes where on being presented the plaint 
wss returned on the ground that Court had no 
jurisdiction. Tbo plaint on being again presented 
before tbe Munslf was returned a second time 
Held that a amt for the recovery of a specific sum 
of monev does not assume the character of a suit 
for accounts merely because m the determination 
of tbe question m controversy accounts may have 
to be examined and tbs present was not a suit for 
accounts and was comliablo by the Court of Small 
Causes T1 at tbo Small Cause Court Judgo in 
stead of returning the plaint should have taken 
action under r Oorr 7 0 XLVI and submitted 
the record to tbo High Court with a statement of 
hla reasons for tbs doubt as to tbo nature of tbo 
suit Kshetha Lath Bawebji v KaUdssc Da*i 
(1910) 21 C W N 734 


SMALL CAUSE COURT SUIT — conld 
the presence of tbo defendant, and an appl cation 
made under O IX, rr 4 and 0 for the restoration 
of that suit Is also dismissed for tbe plaintiff’s 
default in tbe presence of the defendant a pleader, 
and where again an application is mado under 
O IX, r 9 for the rehearing of the earn and an 
other application for treating it as an application 
for renew Utld that an application tinder O IX 
r 9 lay 0 XL VII r 1, applied to alt orders of 
the Court which rosy be reviewed under certain 
circumstances Udd further that the provisions 
of a 17 of the Provincial Small Cause Courts Act 
did cot apply to miscellaneous applications 
Delian A ichho Bible v Ilrmaat Kumar Pay, 19 
GIF A 753, followed. Bifts Betas! Shah a r 
Abcci. Barik (1916) I L It 41 Calc 950 

SOCIETY 

See Psortr a Prhvdbe. 

2 Pat L. J 323 

SOHAO GRANT 

See Babuawa Chart 
See lUvnu Law— C rarou 
SOLDIER 

decree agalnit a— 

Set Ahwt Act (44 & 45 Vic C 68) 
ss 145. 190 I LR. 43 Bom 303 

SOLEHNAMA 

See Lease I L- R 37 Calc S03 


SMALL CAUSE COURT DECREE 

See Crrn, Phocedcre Code 1008 s 161 
I L ft 34 Bom 133 
So TuAcn I l R. 48 Calc 298 

See ra**IDEVCY S'! ALT. CaISE CoCTtTS 
Act 18*2 — 

S- 43 I L R 45 Bom 1043 

S. 48 I L R 4” Bom 9"S 

Set PaonvciAt. Shalt Caoi* Courts 
Act 188“ s 17 

1 L. R <3 AU 438 
S e Secovd ArrEAt. 

I LE 15 Com 223 


SMALL CAU'E COURT SUIT 

Set Crrrt. Procedure Code 1908 — 

S 24 I L.R MAU 214 

I L. P 49 AU 825 
S 115 I L. R. 39 All 101 

Sit pROvtveut Shall Cause Cocrts 
Act (IX or 1S«7)_ 

Bun II art 8 I L. R 41 Bern. 387 


Sea 1 ! art 111 

I L. R. 40 All 142 
Pr. “3 ari> 57 I L. R. 33 Eom 100 
S 55 I L. R. 41 AIL 42 

/Ws >ct for J fault— 

AnjiHahoa fir rretcrat on -f nil — P nem— f'tiS 
)W«« Pale {A el 1 of IM) O. IX. rr / 9 
O XLMl, r J— I'nmneml ■>awi« Ca**« CaurU 
Art UX of 1S37) • IT TUere . Small <*n»e 
Court suit iA dismissed tor the (1'lntiT ■ default to 


— construction of— 

Set Lixttatio v I L.R 48 Calc. 870 
SOLICITOR 

— duty of— 

Sit Girt I L. R 33 Calc 033 

conduct — Proceeding to tlnbe off from Pelts — Con 
tempi of Court punning rev nty in Criminal Court 
irhcn Supreme Court refund cunt remedy baring 
disbelieved ixfirmatian if amount* to Forgery, 
linking out namu of inlnesses names ly sejieitor 
after informing respons tie effect— intent to defraud, 
if any— Bad faith— Pighl to U heard on maters 
rditiny to professional pneevuduet \\ I rro a 
plain! 8 who has been refused a warrant for the 
u tentionnftho defen lxntbr »Cm! Court at might 
way ».Art* a criminal prerres on the tame «nt ject 
nutter an 1 by moans ol aUcgsllons to wl wl the 
CSvil Court attacl hi no credit obtains hia warrant 
from a different Court almost as a matter of course 
ho undoubtedly runs aeverwl risk* «f a aerioos 
character Jfo is not howe'er restricted I v taw 
to a single form of rerun! c He May peraua alt 
the legal remedies apj ropriate to hi* grievance * n f 
hla court u l does net nrccainly mvilce any pun 
ishaUv rente mj t of th* Ci'll C urt whs lever may 
lx its other oor sequences Mitre in *utb a esse 
tbe arrest ly warrant of the Cnmio*l Cturt was 
oK** I orel without gelling tbe B ree-mnrr fat ol Cov 
erncrcM and it srsa eiecti M t»t I he prisoner wa* 
then dechargoi in tbe ground that the warrant 
was In excess of the JUgtsIrats » Jijrwillloa and 
It Sfj**rrO |}*> the MAgtairstw *»• rat misled 
Into in'olo-e the warrant ly «nv f«iml*rnt et 
deceit on the part of tbe anJicaa*. Ini that ft 
cugfat hats been do- to the Magistrate < own in 
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SOLICITOR— tonlif 

advertence, and there wsa no evidence to show that 
tho applicant did not licltere in the justice of Lis 
claim and did not »o instinct tho solicitor who 
acted for him in the matter Held, that the 
conduct of tho solicitor, though it might from other 
point* of view bo shown to bo open to strong 
animadversion, could not la the aheence of proof 
that tho proceedings were tainted by his fraod be 
held to constitute contempt of Court, nor did it 
show bad faith on the part of the solicitor Where 
two persons, on being served with subpoenas taken 
out by the solicitor on behalf of certain accused 
persons stated that they knew nothing oi tbo caae, 
and thereupon the solicitor took back the sub 
prenss and mentioned to a responsible Court offeer 
that he wanted the names ol witnesses to be sub 
stunted, and on his making no objection struck 
out thru names and substituted those of two other 
persons lit their place 1/ilJ, that there being no- 
thing to show that the intent of the solicitor m so 
doing was to defraud, the (acts did not establish 
the charge of forgery brought jipnlnst him who st 
most h»d committed an irrrduianty and for which 
a pecuniary penalty of £20 imposed on him was an 
adequate punishment That an order striking the 
solicitor s name from off the Roll* on account of 
the said two alleged offences of contempt and for 
gery, could not in the cireunui'ances be maintained 
References in the order to the solicitor' a •'conduct 
In other professional matters,'' when no such 
matters were sped God m tho information before 
the Court and upon which the solicitor had oot 
been heard, could not bo relied on against him 
In /As matter o/Ttrion 16 C. W. S. 388 


KoucrroE’s lien for costs 

See Costs . J. L. B 43 Calc 67d 
L l B 46 Cfltc 1070 

of partnership — Attests is lands of reenter— Judg 
ment<r«htnr — Clary <nf oedtr—l <eltntor 4 btn /or 
taiU The rule at common law that a solicitor is 
entitUd to a lien for his coals on property recovered 
or picwrvid by bis exertion* has always tern 
followed liy this Court , and, where there are assets 
of a pstini iship In tho hands of a receiver appointed 
fn a partnership suit, tbo solicitors engaged in that 
suit are entitled to ask (ora charge on those assets 
fn priority to the creditors of the partnership. 
Utrfrtv Tlerm’.UM2\* Cl til. followed. Where 
W pUlntift list obtained a drclee against a partner 
■ hip Arm the available assets of whkh are in the 
hand* of » receiver appointed la a prenous part 
neishlp suit, hl> projH-, course is not to issue exero 
tion against threw assets hot to ask tl o Court l >r 
a charging order, and to undertake to deal wirh 
the charge neeonJlng to the order of tbo Court 
Keirent t AtleCZ, 31 CK O 3/5 followed A. 
llullsaitt asp Ccr r Rspuntc (1900) 

LU 34 Bom 4S4 


_ Clary of Solaria rt— 

{nepeelton of doraawsts— 4d»u*|j/ro(s«» nil Tho 
right to Vo *Mtti*ed l>y a Pelieitor tUijnln* * licit 
largely depend* upon the enr urns! suer* nnifer 
which be had ceased to »ct for his client, the test 
being whether tho Solicitor has discharged him, elf 
or lias been dbwhargref by the client. The cbiiga 
tints on tho holleitor to give lospeetion ol «»t to 

E nxiueo documents in his possession over whiefa ho 
t»* Iwn la an administration aelwm (> yooSmd to 
those cases where they *re essential to the deter- 


SOLICITOR'S LIES FOR COSTS— »»kf 
ruination of tbo«i questions wliicli arise la Ihe 
normal administration proceedings when the enisle 
is being actually administered Bcaghlon T 
Houghton, 23 CA D 162 and 1» re Capital F'n 
Insurance Atsoetahon, 21 CA D 10 S, tonsUered- 
Aisninat e Anuto not Em (1010) 

I. L. S 35 Bum 352 

SOLVENT COMPANY— 


Ste Umov Law— Apor-nov 

IL.R 42 Bom 547 

after born— Effect of— 

Ste Itatoc Law I L. R 1 Lab 118 
,5re LisitTATioy Act, 1903, a. 0 

I L, R 1 Lah. 253 
- birth of, mbsequent to (ho e«cn- 


tion of the will— 

Ste Utaiiv L*w_Wiu. 

I L. R. S3 Med 3«P 
— death of, before fbe teela'or— 


free Iftwoc Law— W iil. 

I L. R. 38 Mad. 369 

habibty ot- 
ic* llrnrtr Law — D* aT 

I LR 39 Calc. ««2 
Se< i Hrtop Law— JortT Fsmtr. 

See nurot Law— bratnr 

I L. R SB Calc. 843 

See Ilium Law 

I L R 33 Mad. 527 
Set SfonToA o» I L. R. 40 Calc 342 

— loco* afendi of fn accessed father’# 

Insolvency proceedings— 

Sen Ivsotvgvcr I L. R 4S Calc 87 

of a con cabins (natal of)— 

Set Mahohepai Law— f rummer 

I L. R 48 die 249 
SjcceHiaa by— to Cffleo and pro- 
perty of graalbi, Ooldin Tjwplj, Amrlliar— 
Ste Cvsrow (Rmoiors Ivvrrtniovai 

L L. K 1 Lai 811, 840 
SOTTHAL PAR 3 ANA 8 

Set laALITAV . t Pit L 1 658 

Set Sohtiiai Fa»<iavas Act 


Jmto ■ of —Saif tree edit 
Se.tiel forte »a* Cred fi 
farganas At! (X XXUt Of I HI) 


lloiK Const June 

I MO In tales— 
J3— Aoidtaf 


t 1. 1/ ff) a 


2—Smllol forgasa* Krlt’emrnl llegnUuons (III of 
ItTi) e 27—f ! onlMrirganatJu>t>eeJ'efi,latinn 

IV of 1>93), * i—Ciril / rorrJure Code (All I tf 
JMJla Ui-Tlt(lern.rJeHglj.SSUr t 101 > 
, is In a suit in which the mstter is dls|*ife 
eseeedt Vu 1.000, the ll'gh Louts is TuA deUnvd 
b* anything in theloralActa andl’cgutstfoMoftbe 
SontUl I’argAOsa from revising the proetrelmgs ol 
lb« Buhordinato Judge, who is subject tf **• 
jonsdiction of the llijh Court wider tba gi 
vwrectw ot awpenateodenea over the «ubor>li»< 
UHati, as contained la the Charter, sal ai 


genrrel 
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SONTHAL PARQANAS — contd 
by the Subordinate Judge adjourning a mortgage 
sale, pending an enquiry directed to be made by 
the Deputy Commissioner, may be revised by the 
High Court The High Court, however, cannot 
interfere with an order of the Deputy Commiseioner 
directing an enquiry or with an enquiry by the 
Sub divisional Officer Dungararn Marvary v 
Eojkuhore Deo, I L II 18 Calc 133, followed Ttj 
Bam v Harshulk, 1 L P 1 All 101, referred to 
Saiuhiabi Sah ti Hcsisi Cbanji San (1914) 

I 1 F. U Calc 876 

2 . — — — - — — ~ — Mortgage of land 

in, not completely settled— Suit in Civil Court of 
Bkagalpur on mortgage, if lies — Limits of Civil 
Court's Jurwrfiefto* — Arc-fume jurisdiction tf spe 
cial offeers appemtedby Lieutcnai t Gorernor — Sttpu 
lation in bond that suit might be instituted at Bhagal 
pur — ,* Court having jurisdiction in Sonthal Par 
ganai," if includes Civil Courts of Bhagalpvr — 
Sonthal Parganas Pegulahon, III of 1873 ( read 
Kith Act XXX I II of I85S and Act X of 1557) 
ss — 5, 6 — Interest — usury rules enforceable by all 
Courts Sonthal Parganas Justice Regulation ( F of 
m3), s 0— Civil Procedure Codes ( Act Mil of 
1859, Act XX1I1 of 1861, Act X of 1877, Act XI V 
of 1882) how far applicable in Sonthal Parganas — 
Civil Courts Acts [Act VI of 1871 and Act XII of 
1887), how for apply in Sonthal Parganas — Sehe 
dutrd Districts Act (XII of 1874) if applied to 
Sonthal Parganas — Jurisdiction, objection to, taken 
at a late stage when enUrtainable Reid, that on 
20th June 1004, the date on which the present suit 
was Instituted in the Subordinate Judge’* Court *t 
Elia Raipur to enforce • mortgage of properties two 
thirds of which wss in the Sonthal Parganas, no 
amt could lie in any Court established under the 
Civil Courts Act ol 1871 or 1887, in regard to any 
land or interest rn or arising out ol any land or 
lot the rents or profits of any land, but such suita 
must have been brought under s 5 of bonthal 
Pargnnas Regulation of 1872 before the Settlement 
OfEeera or Courts of officers appointed by the 
Lieutenant Covemor of Bengal under a 2 of the 
Sonthal Parganas Act, 18u5 and the Sonthal Par 
ganas Justice Regulation of 1893 Hart 2 so long 
as tho land bad not been settled and the settlement 
declared by a notification in the Calcutta Gantts to 
have been completed and concluded That as it 
appeared that portions only of the mortgaged land 
had been "ftlled and notification made prior to the 
institution of the smi of tho completion of the 
settlement in respect of Buch portions only, the 
suit came within s 6 of tho Sonthal Parganas 
Regulation of 1872 and tte Subordinate Judge of 
Bhagaljuir had no j urisdiction to entertain 1 1 Tho 
provision Jn » 0 of that Regulation which places 
all contractual atipuDtion as to compound interest 
in a position of non enforcibility and limits statu 
tably the total interest which can be decreed on 
any loan or debt is not one of procedure but of 
substance, and applies to all Courts having Juris 
diction in the Sonthal Parganas and acting under 
and by virtue of such jurisdiction All Courts 
having jurUdction in tlo Sonthal Pa rgsna a ' in 
a C do not refer only to Courts locally situated m 
the Sonthal Fatgana an 1 dealing with matter 
purely local. A stipulation in the mortgage bond 
that the mortgagee* m gbt enforce it in the Court 
at Bhagalpnr was inoperative, as the parties could 
not by consent give the Court Jurisdiction thereby 
nullifying the express prohibition of a 6 of the 
Regulation of 1 872 The Civil Procedure Codes of 


SONTHAL PARQANAS— could 
1861, 1877 and 1882 applied to suits cognizable id 
the ordinary Civil Courts, and these, since the 
enactment of a 9 of Reg \ of 1893, were suits of 
which the value exceeded Its 1,000 and which 
were not excluded from their cognizance by, 
amoDgst others, the provisions of s 5 of the Regu- 
lation of 1872 Quccrc Whether the Civlt Pro 
i ^ ^ 0< ^ e w ' B a intended by the Notification of 
19th August 1867 to apply to Courts held by officers 
appointed by the Lieutenant Governor of Bengal in 
In® 8 ® suits in which they were not required to try 
and determine tho ease according to the several 
laws a n d regulations prevailing in Bengal Semb'e 
The tru e interpretation of cl ( 1) of the Act XXX\ II 
of 1855 (before its operation was modified by sub 
sequent enactments and notifications) was that 
even s D its on which the matter in dispute exceeded 
Rs 1 000 in value were to be tried by the special 
officer* appointed by the Lietnenant Governor, but 
in tiy )n g and determining them, they were to 
observ e the general Ian sand regulations obtaining 
in Bong*] iorbojit Roy v Ganelh Prosad itiesir, 

I L R 10 Calc 7 Cl, doubted Maha Prasad 
S rvon i Ramani JIooan Sison (1914) 

L R 41 I A 197 
l L R <2 Calc US 
1!C W K 894 

BONTIiAL PARGANAS ACT (XXXVII OF 1885). 

See Specific Pelief Act, 1877 
i 2 Fat L. J 379 

See Jurisdiction I L R 41 Cale 915 
See SOBTWAt, PABOAhAS 

^ L L R 41 Calc 876 

See JnstvEicrtar I L R 42 Calc UG 

SONTIjAL PARGANAS JUSTICE REGULATION 
(V Of 1893) 

part 2, a 10— 

See JcBisnrcTioh I L R <2 Calc 116 

SONTDal PARGANAS SETTLEMENT REGU- 
LATION (III CF 1872) 

See Jurisdiction [L L R. 41 Calc. 915 
See Specific Reljzf Act, 1877 

2 Pat L. J 379 

See Sostdal I'aecavis 

^ ^ I L. R 41 Calc 876 

See Jurisdiction I L. R 42 Calc 116 

> 6— 

Nee Execution of Decree 

4 Fat L. J 49 

— ES 10 11— Sonthal Parganas Settlement 

Pules, Ao 27 — Succession to jute held by Hindu 
goala — local Custom tf applies to Hindu immigrant » 

— Point incidentally decided in settlement proceeding, 
if res judicata A finding of the Settlement Officer 
in a proceeding under the Sonthal Fergana* Itegu 
l«tion In of 1872, which was Dot necessary for 
the purjvxo of tho proceeding and wa* arrived at 
only incidentally doe* not operate as ill judicata 
R 27 of i[, e honthal Fargunaa Settlement Rules 
under Which resident relatives who have taken 

C rt in (he management of the family jofe are to 
8>ven preference as heirs, is only applicable ter 
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n. 14. £3, 2JA— 

/«). . a . L.ATjSS'KSr 

sK'fVr u: 

tS” ;■'■ |" p««« »i i-j. 

recorded •■ proprietor end no tar 

mmmmm 

r»fw?*Vl B ! ,nlf^, ? t, lo l *" | l In th» Linthal Per 
5>arte*« ,h ® Jurisdiction of Civil 

lh. r^gulXn Th,t“«h.Tn.V"*» «’ r0T “ ed ,or . ,n 

ZS3*& ri * h ‘\ , “ ,‘ h0 UISJrtJ 

w»;«r.sK,srss , fc irf 

b ? 1 , * , 2 ? oI Ac* IS of I BOS 
proton* of local lawa „ to l lm l tA |, on (D ,| riw , 4 
not thcrrfoje affect th, thrw w | 0 unii „ 

.SA of tho Regulation Tint the Regulation 


S °a V ™noKn M o’?! SI IS5r ,,r EE - 

» 11. 11— , 

eminent under * 23 of the Regulation to direct 
tb« rotision of tho record of light! I,xjio J, lo v 
1 ASBATt Kmu.t (10U) . J 0 C> w> 5<9 

. | t* 11. 23. 25A— Entry in teeoedetf 

r?i l s Sf'™” 1 Conrt ' '/'>/"• to • 

C,nl l o\trt~-E»trt in record , {l vp Jllta ' in fc,,_ 
trial mvl U prortd Jor tnlry ,o orirate a , , u 
Muata.-Proofthnt t retry oh!a lord by front. Where 
in * call for rent rutilated by tbo plaintiff in rart 
V lemlndar and In jw rt a» nwtwmndar, tho defen 
d*nt» objected to tho recovery of tho rent alleged 
to bo duo to tbo plaintiff aa maktrandar on tha 
ground that in the rrconl-of right, prepared and 
finally rabllehri undo, tho Ponth.I Parg.ua. liege- 
Utloo, HI of 1872, the dofcndanU were recorded 
at pWaalir! only , J7 rtf. that nnder i. II of the 
Regulation the entry operated aa a decree of a am 
Court That It waa not open to the plaintiff to 
5f£t . A htrB **" no •*P re “ doelalon of the 
Settlement Coart upon the question of the dor- 
noturoH *tatns of the defendant, the matter waa 
open for Inrr.tlgatlon In a Ciril auit ioa*moeh aa 
ii — -< ^ hold that them - - 


. ‘ l" ”* **; v ■"'guiaiion That the Regulation 
- l f ***J !i01 ir of minora 

• itJrf rrotlsiona of the general Limit 


and the tninontr prorljiona of the general Limit 
*™ n $£!&* «««««• *0 the period! of limitation 
Evf l a'll !£ 4t Aet , T , bri , t notit « ProvIJed 
of 1 JV. t0 , U e rwple of the Tillage irrespective 
of J vf )8 * n< i 8 Bml ** ,he U * maaea the 
cnnelualve proof of the Hihla and 
Utereat, therein recordcl tho defendant! could 

holunl. (hornet, et.ST’! a!^'* *. ®* 


- “ 'I jkt of a 

>r<'lor Tho plaintiff 

hl« title to a 
1 "j® Sonthal Pargana* 


Oholunl, khorptoh w . u 

whl.h formed the^nbrect ^TT'.Tw* *?' 

tJkornaah grant and for reVlatration^o f 

In tho aettlcment recon! a m iv.« on » *“• n * rn * 

^KTenne 0 ,*.:" aid 

Znt rn rea^ of th'o^and 18 ,lfl O0T *"> 
from Government revenue ltd] thrMhe°e*T re | 
of ae 1114 ,nd 23 of R^. irTof 1872 ™ 
eicluded^MCTOt'f ,l * 0111 Conrt ® ,ra8 abaolutely 
In e 23A That l" JpeofaUj provided for 

wmnndar or* 101,12 10 * ho ' r ,hat h® waa a 

did noi com, :iSr2v^ e ps 

J a ramiodar orelkl. lho d «°rfption of a right 


i uaa aoeh a decuion by 

Tr~7 2”“ . ■'■'•ever, that it *i« for the 

de/eridanl. who pleaded the enlrr aa a bar. to 
tbe clrenmatancea in which tho decree 

the atatnte had been fulfiljod, and it w>. open to 
the plaintiff to urge and prove that the entry 
which waa to operate a. a decree wae obtained by 
fraud. Ron Aarefn fiiaj* r Rom R*ny,n Chi. 
ektrhully.I L R 13 Cote f/J. .Nadine Chood 

mi'V cw; a sndu. i l. n is coio. 

1«3. Raj h v lot Aon./ L R. 27 Colo. It, Am 
faemi v .VondM, I l R 30 Colo 369. rolled 
on MozirrEB Au c K*li Pnoam San* (1013) 

2? _ 1 18 C W N 271 

See Sovtiml Panotvu- 

SOVEREIGS PRINCE. 1 L R 41 c * Ie 878 

ault aratort— 

Set Crrii. PnoozorKB Cod* (Act V or, 
1908), a. 88 . ]. L R 39 Mat 635 
SOVEREIGN RIGHTS. 

Sr* Nr* or State. 

I L. R. 39 Calc 815 
See Aioes'Uevt I L R 43 Calc 973 
SPECIAL APPEAL. 

See Second JrrciL. 

M—Rerolatvn XItl o/ tS30. a S-Cml Pmedvrt 
}. °l 13nr l, *» i and JOO A epecial 
appeal, on tho grounds mentioned in «. 100 of the 
S’? Cod® (Act V of 1D0S>. lies to the 

High Court, from the decision of the Civil Judge 
e.o.Vv ,r RA “«7Ja»J>RA Aihitdiao e Pawnu 
t,9,5 > • • ■ LLB 38 Bom. SRJ 


""dreJ/odraj Rent Recovery AetVlfjoflStS), 
— Cent Procedure Code (Act Till of 1339), - ' 
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DIGEST OF CASES 


SPECIAL APPEAL— £•»« 


SPECIAL APPEAL— foneW 


Ctrl! Procedure Code {Jet XI 1 of 1 SSI), e 684 — 
Concurrent fi*dl*ga of fact — High Court ignoring 
concurrent finding! and deciding contrary to them 
on tecond Appeal Although a C9 of the Madras 
Rent Recovery Act (VIII of I80S) only provides 
for a regular appeal (on law and fact), and there 
19 no further appeal to tho High Court from 
the decision of the District Judge on appeal 
from the Collector given by the terms of the 
Act itself, yet under e, 372 of Act VJH of 1859 
which was tho Civil Procedure Code in force 
-when Madras Act VIII of 1805 was passed, and 
which regulated the procedure of the Civil Courts 
M India outside the Presidency towns, a special 
appeal lay “ to the Sudder Court from all 
decisions passed in regular appeal bj the Courts 
aubord nate to tho Sudder Court ■ and when 
the District Court was substituted for tho 
Zillah Court and the High Court for the Sudder 
Court a special appeal lay from the District 
Court to tho High Court The terms of the 
Utter Civil Procedure Codo (Act XI\ ol 1882) 
which was the Code m force when the suits out of 
which the pro«ent appeals arose, were instituted 
aro clear on the point that on appeal lies from the 
order of the District Jadgo to the High Court 
nnle«s that right is taken awav by express le^is 
lation or some express provision of lew And a 
second or special appeal to tl o High Conrt in cases 
aris ng under Madras Act VIII o! 1803 has been 
held to lie in \eeraitiamy v Slant jit. Pitta pur 
S state, 1 l. ft SO Mad 618 The practice haa 
been ever since the passing of the Act for such 
appeals to he preferred to tho High Court and 
their Lordships would not he dispose 1 to interfere 
with such a long standing practice even if they 
thought there was an impl ed rule «gain«t second 
appeals king from the decisions of the District 
Judge with respect to adjudication* under the Act 
by the Collector S 584 of the Code of Civil Pro 
cedars, 1882 distinctly prohibits second appeal 9 
on questions of fact, and confines the competency 
of the High Court to deal with law and procedure 
Where, therefore, in a suit liy landlord under s 9 
o! the Madras Act VIII of 1863, to enforce accept- 
ance of a patta by hm tenants, and tho sole ques 
tion was whether on the evidence an arrange 
ment which had heon previously come to between 
the parties was permanent, and the Collector and 
the District Judge concurrently found in the 
defendant's favour that it was permaoent, but the 
High Court on second appeal ignored that finding 
and held that the landlord was entitled to revert 
to a system of rates which had existed prior to such 
arrangement s Held, that the High Conrt had acted 
in inadvertence of s 584 of the Code ond had 
thereby assumed a jurisdiction which it did not 
possess, and Sts decision was set aside and the ease 
remitted to India Dvrgo Choudhuraiii v Jewahir 
Singh Chotcdhart, I L P 18 Calc S3 e c L R 
17 J A 122, followed Ravi VxrR*nAcn*vct.tr 
o. Venkata Narasinha Naiwd Bahadur (1914) 
I. L R 37 Mad. 413 

- Second Appeal in suit 

under Bengal Tenancy Act ( fill of If SSI, es 106, 
100 , A{3}—Civi l Procedure Code {Act XIV of 1552), 

» SSI — High Court entertaining record appeal* 
where no ground existed tntin s 684—Perising 
evidence and deciding contra ry to dccuvon of Special 
Judge, on facte — Duturhng findings of facte— - 
QvteMns of law and fart S 180A (3) of the 


Bernal Tenancy Act makes applicable to an 
appeal to the High Court from the decision of a 
Special Judge the p-ovi«iona of Chapter XLir 
of tho Code of Civil Procedure, 1882, an( j t j, e 
right of appeal is therefore limited by the pro 
visions regulating the right of appeal to the High 
Court from a subordinate Court contained in 
a 584 of that Code, the power as to the regnla 
tion of rents Lemg dependent and consequent 
upon the alteration of the judgment On specified 
grounds, end only such grounds are penni*sible 
Where, therefore, it was found that such an appeal 
to the High Court was not within a n v of the 
grounds in s 581, but that neverthelcta'thf High 
Court had enterta,ned tic appeal, reverted tho 
decree of the Special Judge on questions of fact, 
making suggestions of prejudice and unren'onaLlo 
assumptions on his part for which there was no 
justification and so revising the evidence with 
which it was not competent to deal Held, that 
the High Court had exceeded its jurud ctlon by 
exercising functions comi letelv cirenm*cnled hy 
the provisions of a statute pa««ed for tl e express 
purpose of securing tone measure of finsl.ty In 
ca*-es where the balance of evidence, verbal and 
doenmentarj . arose for decision, and its decree- 
and judgment so made were set aside Questions 
of law and of fact are sometimes difficult to disen 
tangle Tl o proper legal effect of a proved fact 
is essentially a question of law , so al«o is tho 
question of adnnssil ilitj of evidence and tl e 
question of whetl er anv evidence bss been offered 
on one side or the other but the question wle 
thor tho fact has b»CD ) roved wlea evidence for 
and against has teen piojcrlv admitted is neees 
sarilj a pure question of (art Napar Ciiamipa 
Pal CnowDniRi » ‘•nti.tlt Sheik (1018) 

I L R 46 Cate 189 


SPECIAL EEliCH 

— power of — 

Sec P addon I L R 37 Calc 845 

SPECIAL CITATION 

See Letter or Administration 

I L- R 47 Cale. £38 


SPECIAL CONSTABLES 

Dispute regard n g ferry 

— Proceeding for eecvnty to leej tie peace 
drawn up againit one party — A J pomlmenl of 
Member* thereof as special eon/tablee — Pe final to 
act at nth — Legality of appointment and of j rrosc 
tuhon for each re/uial— Police Act (P of 1S61) 
te 17, 19 The only legitimate o) ;ect of appoint 
ing special constables under s 17 of the Police 
Act (V ol 1801) fa to strengthen the ordinary 
police force by the addition of suitable persons 
\\ hen tho appointments are not mado with such on 
object, a prosecution under s 18 of the Act for 
refusal to act aa such will not be permitted R hen " 
the members of one party to a ferry disputo were 
appointed aa special con*lables, and the cirrum 
atances showed that it was never really Intended 
to utilize them as police officers, tie High Conrt 
quashed the order of the District Magistrate 
directing the r prosecution under a 19 of the Act 
and the issue of warrants again*t them PabdIt- 
Stscn r EMPtson (1915) I. L. R. 43 Calc. 277 
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DIGEST OF CASES 


SPECIAL COURT 

- , - ■ ■— -■ ■' 'ITA it exclaiet jar t 

J e/»oi» of or Unary Courts Before the jor sd o 
t on of the ord nary Co rts of the country tan be 
excluded by a Spec al Court there must "be clear 
words it tito statute exolud ng such junsd ct on. 
fits® liausis 15 tits r Sheikh EansoAB Au 
AaMb (1019) 19 C W N 638 

SPECIAL DAMAGE 

Ste Limitation I L R 40 Calc 893 
See Tout I L ft 33 AU 237 

SPECIAL JUDGE 

— decision o! — 

See Second Arrest. 

I L 8 46 Calc 189 

'■■■■ order of- 
fice Arrtit ( UR 45 Calc 633 


SPECIAL LEAVE TO APPEAL 

See Patvr Oolnciu Practice or 

I UR 41 Calc 588 

SPECIAL PROCEDURE 

See Bats LI R M Calc 439 

SPECIAL TRIBUNAL. 


See Madras Citt Uunicwal Act (//I 
or 1904) s 287 I L R 33 Mad 41 
See Pecords poweb to call roe 


SPECIFIC AREA 


I L R 43 Calc. 239 


See Lease I L R 37 Calc 293 


SPECIFIC MOVEABLE PROPERTY 

Sore /fc Relief Jet (/ 

0 / 1877) t 11—Cirtl Procedure Code (A el V of 
ISM) O XXI r 31— Plead nge—Snt against a 
ranter — \ou d l per y of goods' — Compensation — 
L nutation AeUlX of 190 S) Arts 31 49 and 115— 
Vaum genital a speciahtini non derogant tppl 
■Cohans of In order to ent tie a pla nt ff to obta n 
delivery of epee Be moveablo propertv bv au t and 
to enforce the decrro «o obta ned by the atmigent 
BietWb ptov ded 0 XXI t 31 of the Code of 
•Civil Procedure it is necessary that he •( ould 
allege and prove facta wh eh ent tie hint to compel 
the do-ivery of epee Be moveable under the provi 
mom Ol *. 11 of the Specific ltd cf Act Where 
in a ad t •"» nil a oarr er the plaint asked for the 
roeovery of ono plank of wood that *u not deb 
vend to the con» gnee and atao for I.» 21 12 0 
being tho Ion of interest but Conti ned no allege 
t on that tho defendant was la poesesa on of tl c 
plank in question and it was obvious from the 
correspondence that ho was not In possess on of the 
same Held, that in *o far as the in t could be 
regarded as a »u t for tho re torn of tho ipee fic 
plank, tho case d d not come with n t 11 of tho 
“ipec fio Pel el Aet and the en t must b« d am »*ed 
that If the So t was regarded as one for eompensa 
lion for fa lure lo del ver the plank m breach of the 
contract under the bit of lad n« it waa governed 
by Art. 31 and not by Art 43 or 115 of the IJm 
tat on Act By the amendment n 1899 of Art 
31 of the Limltat on Act the Legislature c’earlv 
indicated it* Intent on that the Art tit should 
apply to a cla m against a earr er for com pensation 
4ot non del very of goods frrespoet ve of the qoes 


SPECIFIC MOVEABLE PROPERTY — could 
tion whether the suit was la d in contractor in tort 
Art. 49 is mappl coble to Such a case even if it 
were appl cable its operat on would be excluded 
by the spec al Art 31 ns amended on tl e pr nc pie 
general a speetallius non derogant The Brit sh 
India Steam A aiigal on Co v Jlajce Mahomed 
Esaeh dr Co I L R 3 Mai 107 Danmu/I r 
British Ini a Steam A or gallon Co I I 11 12 
Calc 177 and Creat I id an Peninsula Railway Co 
v Ratsctl Chanimull I 1 R 19 Bom 105 referred 
to Venkata sunn s Pao v The Asiatic! Steam 
Navioatton Co , Calcutta (I91j) 

I L.R 39 Mad 1 

SPECIFIC PERFORMANCE 

See Agreement to I ease. 

I L R 47 Calc. 485 
Sen Bengal Aora axd Assam Civil 
Court Act 1897 s 18 

4 Pat L. J 447 
See Ciiota Xaotuh Encumi ereo Estate 
Act 1616 *17 4RI LI 580 
See Chowkidabi Ctiakarav Lard*. 

I L R 37 Calc 67 
L L. R 48 Calc. 173 
See Civil tbocedcre Cod* (Act V or 
1008) 0 II R - 

I L R 38 Mad. 698 
Set Contract I L R 40 Calc. 771 
L L. R 45 Bom 1170 
See Cortbact Act 1872 * 65 

I L. R 40 Bom 289 

Set GUARDIAN AHD MINOR 

I L R 38 AIL 433 

See Hindu Law (Joint Eamilt) 

2 Pat L. J 613 

See Jurisdiction 

I L R. 43 Calc 882 
Ser Leasb I LB 39 Calc. 883 
See Peoistration Act 1908 as 17 ajtd49 
I L. R 45 Bom 8 
See Bt ecdtc Relit* Act 1877 b 10 
I L R 34 AIL 43 
See Transfer or Property Act (IV or 
ISS-’l a 64 L L. R 41 Bom. 438 

* agreement whether complete and 

enforceable— 

See Registration Act 1008 ss 17 and 49 
I LB 49 Bom 8 

of contract to sell — 

See Court Fees Act (VII or 1970) a 7 
ct* (r) and MI l B 3SA11 292 
— ■ partition and possession swt for — 

See Civil Procedure Code ( \cr V or 
1003) O III 

I LB 40 Mad 365 

See Fsiectencie* 

I L R 39 Mad 554 

Set IT rv du Law— Alienation 

I LR 33 Mad. 1187 
®ee Pritcine Relist Act (I or 1677) 
s. 27 L L. B 88 AD 184 
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SPECIFIC PERFORMANCE— coni/. 

- unstamped agreement for sale partly 


performed — 

See Contract .1 1. R. 45 Bom. 1170 

1 Agreement to lease — Specific 

•performance, suit for — Regist ration , , / necessary — 
Indian Registration Act ( III of 1877 ) *s 3, 17 
(!) and 49— Transfer of Property Act (IV of 1882), 
* St — Present demise — Interest in land. Unless an 
agreement to easo certain premises operate as 
present itemise, it does not, of itself, create env 
interest in or charge on the property agreed to bo 
demised and can, therefore, be given in evidence 
for the purpose of enforcing specific performance 
of it, without its having been registered under the 
provisions of the Indian Registration Act Pur- 
mananddas v Dharsey, I L R 10 Bom 101, 
not followed Kondun Srinivasa v Cottumukkola 
Venkatanaja, 17 Mad I J 218, followed An 
unregistered agreement to lease provided for tho 
grunt ot lease for a period of five years commencing 
from the day following the day on which the agree- 
ment was entered into and also provided that the 
proposed Iosseo would get a proper knbvltyat 
granted to him to be registered at hia own cost 
II ell, that on the day the agreement was come to, 
there was no present demise, and, therefore, the 
agreement could be adduced in ovidence for the 
enforcement of specific performance thereof 
amrvmu Nath Bosb c Anij Chahdba Ghosh 

< I908 > 14 C. W. N 65 

- Sale of immoveable property — 


,, rmnce on that point was conflicting, 
though otherwise there was much unanimity on 


the gsnorat facta. The two lower Courts^of the 

Surt'hoH ° f IhT?h B T’r‘ ) f ,t7e . n,d - ,he Ong’nat 


Court holiins that the defendant’s signature was 
a forgery, and tho Appellate Court reversing that 

aneo Held, by the Judicial Committee, that the 
*“ to examine the admitted facts 
« “ ,arnl '' h, ng the safest guide to 

a correct conclusion On this teat therr iirdshms 
* TT1 thlt t!le r ,aint UF* (respondents! 
aocount of the transaction best fitted in with the 

astaairj^aBaas 


SPECIFIC PERFORMANCE— corid 
10C? his mortgagee w as pressing for payment, nnd 
another creditor had taken out execution The 
arrangement he was obliged to make with the 
plaintiff was, therefore, necessarily of a somewhat 
onerous nature Held, that in tho absence of any 
evidence of fraud or misrepresentation on the part 
of the plaintiff, which induced the defendant to 
enter into the contract, or that the plaintiff under 
the circumstances took an improper advantage of 
his position or the dlff culties of tho defendant, and 
having regard to the character of tho agreement, 
which, in their opinion, though onerous, was not 
unconscionable, their Lordships saw no reason 
in the exercise of their discretion for refusing to 
grunt specific performance The decree of tho 
Appellate Court was therefore upheld Davis c 
Macno Shwe Gon (1<H1> I. l. R. 38 Calc $05 
to*OT-R,y*t to specific perform- 


Marketable title, to tie satisfaction of the purchaser's 


J enforce a contract for sale with a 
condition that the title adduced should be to the 
satisfaction of the purchaser a solicitors, he most 
prove either thlt tho solicitors did approve of the 
title or that there was such a title tendered as made 
It unreasonable to approve of it Clack r Wood, 
0 Q B D 276, followed Treacher A Co v 
IIAHOMEDAL tY AUASJI PeeUBUOY (1010) 

I L. H 35 Bom 110 


ance of contract entered into on h>* P behalf by hie 
mana V" °l*» Oftate-Contract for 
ST.™, I ,mnu r rnhk j™p"l y ond eale of 1 1 to 
minor— -i oncer 0 f guardian and manager— Want 
Jru?y Ual! ' Tn c a 8Dlt for "PfC'fio perform, 
ancebv a minor of an agreement for the purchase 
‘ nd “*» *? ,. of CCT '*‘n immoveable mmerty 
enured into by the manager of the minor’s estate 
and his guardian on hit behalf //e«' by the 
Judicial Committee, that it was not 
competence cither of the m.nagcr ofth^mW. 

minor f'r Ih ^ of «*»»"“, to bmd tbe 

minor or the minor’s estate by H contract fnr 
purchase of Immoveable property that « »h« 
nmor was not bound by the emitn.ni * ** 

(1011) am SSTm 


3 *.~r 7T — Denial of execution of agree- 
ment by defendant— Conflicting evidence as to 
JIIBIWMH of signature — Consideration as to 
vhKh story best agrees loith admitted facts— deles, d- 

to “'dJ!i\?at', a y '« O pos, lion 

—Bargain onerous bat not 
KncosjcionnUc — Absence of fraud or enisrevresenta 
l'°* Pontiff — Discreluin tit granting oTref^! 


«» power given by !?"«*» 

rurportmg thereby tj cverfnJ fh ° W,do,r 
by the will to assent »„ „„ C a power given 
the executor The probate V.^h" 068 riec " ,< ’d by 
lenrevnlm "“bsequently 


specific performance In a amt to enforce .beclfio 
leon 'fir'iTr d»tcd 4th April 

S n H V f .i ttrU l' Wh,ch the def endant 


■ — executor The probat^^^T" 068 riec,l, cd by 
been revoked ffrwfthat th« U r bSe ? Uei J t,y having 
Bc^ly enforceable against tho widow t* SV 
of her interest Horroels v >£, f «*S,! 6e 
relied on Delay whieli d.V 0 . Ci B 780. 


relied on Delay wh“*d V no &’ fl « 2> 180, 

abandonment or acquiescence . nd?"”'! 1 to w . a,TCT - 

the pan lion of the ,!" no »*v altered 


the position oMhe' dofenlfantldld n ° 7”? ‘ ,,tred 
the plaintiff to (uo f", 1 ' "Ot disentitle 
Kmsen Copal Baloney v Flh°n V ^ taTman ^ 
1 Te. It 33 Cole fit on A Prosotino Rett 
Chotay Lai, ] X /SsfeS 0 lal yl 
the special e.rcumstancM of thn ^ efo " 6,J to In 
of the contract »l?SCS3* e, & pn ‘ 
Nath Sahahta r Mahu 

10 C. W. B. 247 


6 , ”• ten 

Wen specifically w. to „ rcnew a lease- 

JT* * U, 's l lor »-lhZ of *3V ntt a . ^se- 


yv/s of ,ern ’ of primoSa i^ ,t V tnt Ue ' ee 

of 1S77), s 27 Ans£i~ Sprt 'fi e Nef.e/ 
certain conditionin'?,"* x t0 ten ™ 
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SPECIFIC PERFORMANCE — -contd 
could bo granted. Wohtrhampton end Walsall 
Railway Co v L. and A IF Railway Co , L. S IS 
El 433, •per Lord Selborne, referred to Jatisdra 
Sam Ba3u r Peter Deye Debi (1910) 

L L. R. 43 Calc. S93 

13* Contract to lend or borrow 

money — Suit for balance of mortgage money — 
Damages — Provincial Small Causes Courts Act 
(It of 1SS7), Sell. U els IS, 26—Ciul Procedure 
Code ( Act V of ISOS), s. 113. O XLt, r 1 \ smt 

for specific performance of a contract to 1 nd or 
borrow money is not mai at ai liable Rogers v 
ChalUs, 27 Beat 17o, Sichtl v Mosenthal, 30 
Bean 371, Banos v O reefy, L R 5 P C 310, and 
The South ifnean Territories r Walltngton, [ISOS] 
A C 309 followed. Nor would a suit to recover 
the balance of the mortgage money, on a salt for 
the rectification of tho instrument bo cogmzablo 
by a Court of Small Causes ( Fide els. 15 and 10 
Sch II, Provincial Small Clause Courts Act, 1837 ) 
But a suit for damages for breach of contract is 
cognisable by a Court o( Small Causes, if the 
amount is within its pecuniar? jurisdiction 
Sheikh (Hub v Sadabjas Biri (1915) 

I. L. R 43 Calc 59 

11. Contract modified — Specific 

performance of a contract of sale—S 27 («). Specific 
Relief Act (I of 1877) — Contract varied — Vendors 
ailed to take out letters of administration and leave 
to sell— Effect of tanation — Contingent contract— 
Order for sale — Title of purchasers under order of 
Court— Whether such purchasers art affected with 
notice of prtuous agreement — Dealings with pur 
danashm ladies— Independent legal admee — Costs— 
Discretion of the Appeal Court in modifying order 
for casts made by the Court of first instance Two 
widows defendants Nos 1 and 2, catered into an 
agreement on the 23rd January 1910 for sale of 
certain properties for legal necessity with the 
plaintiffs at Ks. 8 000 per cottah The agreement 
contained tho following covenant on the part of 
the vendors — "Via shall at our own expenses do 
everything whioh your attorney shall consider 
necessary for rectifying and clearing the title 
deeds ’ The idea of applying for Letters of 
Administration was not present m tho mind of any 
of the parties at the time of the agreement Sub- 
sequently in order to obviate any objection of the 
reversioner on tho scoro of legal necessity tbo 
plaintiffs asked tho widows to apply for Letters of 
Administration with leave to sell to the plaintiffs. 
The widows obtained Letters of Administration and 
one of them actually obtained Icovo to sell to the 
plaintiffs. Subsequently the widows applied and 
obtained leave lor sole to the defendant* Vos. 3, 

4 and 5 (described as tho Nandi defendants) who 
offered a higher price nnf the property was con 
vojed to them The Naudi defendant* had notice 
of thu agreement for sale to the plaintiffs at tho 
time whni they took tho conveyance In a suit 
by tl o plaintiffs for sjweific performance of the 
agreement of sale aj,4inrt all the defendants and 
in the alternative for damages against rtef.mUnts 
Aos. 1 and 2 for breach of contract Held thut 
the Contract as varied 1 y mutual consent became 
a contingent one, and as tbo contingency had net 
happened (t e., leave of the Court h»d not been 
obtained in thnr favour) the plaintiffs were not 
entitled to claim performance of the contract. 
.Wot* l'altro v ink hoy A arum Manna, IL.TI. 

12 Calc. 132, and Sort, sh Chandra v hhettra Pal 
VOL, If, 
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14 C IF. ,V 431 s c. 11 C L J 348, followed 
Held, also, that tbe plaintiffs were not entitled 
to claim damage as their action was based on the 
original contract and not on the contract as modi- 
fied and as there was no breach of the modified 
contract Kaltdasi Dassee t Kobo Kraus r 
Dassee (1916) . 20 C. W. N. 029 


12 Agreement to reduce terms 

into writing — Contract, if complete before 
writing*— Contract completed sulje'i to insertion of 
“ usual terms and conditions ‘ if specifically enforcitile 
— Vendor, if may wane such terms and enforce others 
— Earnest money, jajment of if conclusively of 
completed contract — Uncertainly — I anance be- 

tween pleading and proof In a Suit for specific 
performance of a contract for sale and purchaso of 
immovable property where the purchaser agreed 
to buy tho property at a certain price and agreed 
to certain terms and con litions as he understood 
them and paid earnest money and tho terms of 
tho contract were sought to bo proved partly 
by evidenco in writing and partly by oriu CM 
draco and it appeared that the parties contem 
plated a formal written agreement to bo approved 
and afterwards executed embodying tho special 
terras and conditions already supposed to have 
been agreed upon and tho ‘ usual terms and 
conditions ’ of sale and purchase and it appeared 
that there were a number of terms and conditions 
admittedly not agreed to or discussed between the 
parties which were afterwards embodied ill a 
draft agreement prepared by the vendor s solicitor 
and submitted for tbo approval of tbo purchaser 
and which draft agreement tho purchaser did 
not approve Hell that there was no completed 
contract between tho parties capable of being 
specifically enforced. Per jKXsrss, C J — It 
borng expressly pleaded in the plaint that it was 
a matter of actual agreement and not morely 
the expression of a desire that tho terms should 
bo embodied in a written agreement there was, 
in tho abscoeo of such a formal contract in writing, 
no concluded contract between tho parties. That 
where the terms of a contract are sought to bo 
proved by oral evidence the provision for a pro 
spective written agreement cannot bo treated as 
negligible tho more so where tho supersession is of 
an oral bv a written agreement and not merely 
of one writing by another That even in the 
case of a »uper*cssion of a written document by 
a more formal writing the circumstance that the 
parties do intend to make a subsequent agreement 
ha* been held to bo strong evidenco that thojr 
did not intend tho previous negotiation to amount 
to an agmment That even if the main term* 
bo substantially agreed upon and to that ext* nt 
tfio purchaser may have coiWmcf that thera was 
a contract and have used language app-opnato 
to that post ion ncverlhel-as where it appear* 
tha* the prospective writl n agreement con 
leni plated embodying the term agree! upon or 
supposed to have boon agreed ujxin toy llrer with 
other terms ant condition* desenird a* ** u»ual 
terms and conditions ' the contract cannot be 
specifically enforced for uncertainty Tbit the 
mere payment of earnest monry did not 
preclude tbo pnrehasir from pleading tb»t thiro 
was no concluded coatrae* Pt' \\ I'ODBorrE, 

J — The Court will no* enforce specific performance 
of a contract tho terms of which are uncertain. 
Tha question whether a contract is uncertain Is a 
3 i 
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question of fact which arisen on (lie doeumrnt* 
and oral rnlmfe ten lerral in support of It An 
Appeal Court is not bound t.> areept (lie first 
Court'* appreciation of th* facts of the w» Both 
the facie an i law »r» open to the Conn of Appeal 

Put apfK Haul eh (ml ! satisfy tl e Aj peal Court that 

tho }« Iguieot appeal.-*! atralOM. i» enoneoav 
The mew* reference to a formal agreement nil! not 


tnoro formal *h»po do** not prerent (ho exigence of 
a binding contract TJ o payment of earnest 
loonev U ttetU evident* of a tiwieluicd contract 
JVf MooRlKjrs. J —It UK II settled that the fact 
that the partita intended to embody the farms of 
the contract in a formal written agreement ls 
atrone mi-no* that tho negotiations pr'oc to the 
drawing of ruth writing are merits j relnninarv 
an I not intend ml or understood to be binding 
It it t» d-flidleij expressed and sin Wstood that 
there li to bo no contract until the formal anting 
la eaceuloil there Is plainly no binding agreement 
i — «.• prone ion ii compile - ' — “■ 
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13. ■- . Unregittercd agreement Jo 

mortgage on which an advance hfl3 been paid— 

irj ether tofonrallc — htoamihhayam, whether lean or 
mnrtyagf. The plaintiff sued forapmihe performance 
of an agreement in writing but not registered by 
which the first defendant agreed nW aha to 
etreatc a ilowl of swamibhoux-n »n respect of the 
auit lands to Iw enjoirj bv the plaintiff for twenly 
years for a consideration of Its fi.000 winch could 
hewnrer l<c repaid at defendant*' option after 
eight jrari from it* date Tho plaintiff having 
advanced about l'« 4 OflO and not baring obtained 
porawaiect or a mart gage-deed reed for epeciflo 
performance Tl * Sr*t defendant pleaded that 


tin a, 




ml a 


Tt 1* also true that If alt terms of the agreement 
hare not been fettled and it is underlined that 
theao unscttl d terms are to. be U< term nisi hv 
the formal contract, there Is no binding obligation 
until tho writing Is executed Rut if the oral 
agreement or wrrtfa n memorandum u complete in 
itself nnd embnd r* all th* terms to Us inserted 
In the Intended ( u rmal writing a bind ng ol’ijra- 
lion is fixed on tho partlre unless it is understood 
and Intended that snrh cent ram shall not become 
operatise until reduced to writing Tho question 
ts meretv one of intention If the written draft 
1* riewisl by the parties merely as a convenient 
memorial of record ol their previous contract. 
Its absence does not affect the b nd'ng lorre td the 
contract , If, however, it is viewed as the eon*uni 
(nation of the negotiation*, there f* no contract 
until the written draft is finally signed. To deter- 
mine which view la entertained in any particular 
ease several Cireoiortinc-s may L" helpful, as for 
example whether the contract l* of that class 
which are. usually found to he in writing, whether 
it Is of such a nature as to need a formal writing 
for its full expression, whether it has few or mans 
details whether th* amount involved Is Urge 
or small, whether It Is a common or areal contract, 
whether the negotiation itsell indicates that a 
written draft is contemplated as a Dial conclusion 
of tho negotiation. If a written draft u prowwed, 
suggested Of refereed to during (h« nrg.diat.ons 
it is sonic evideneu that the parties intended It 
to bo the final ehremg of t he eocinKt The Court 
should ref 1*0 *fecifii performance where there is 
substantial varmneo between tl . plead ng and 
proof The draft agreement containing terms 
which were never settled before lietw.en the 
parties, the legitimate Inference to b* drawn i* 
that the psrtio* intended the written draft fo bo 
tho consummation of tboir negotiations which 
. treated as concluded only upon the 
tion of i he wet ten agreement Where 
m*..j >«>••* still remained undetermined it ts a 
cure Index that the contract has not jet been 
concluded. Where there is ambiguity In any of 
the conditions of unto in restriction of the rights of 
tho purchaser tho condition should be construed 

more atncOy against the vendor Hrut r Jf E. 

OlHBaV (1515) , . . 20 C. W, If. 68 


Mich required registration and not l^'ng registered. 
eon 1 1 not form the basis of a suit for apeeifio per- 
formance , li“ further contended that even if tho 
agreement were ons to execute a mortgage, no 
axit for sjevlfio performance to enfaree an agree- 
ment to pant a mortgage was sutf&mable jfftd, 
that tho agreement was tme to grant a mortgage 
and a* such d d not require registration , and that 
a Court aid not ipe< ificaDy en'orni an agreement 
to Irn f or borrow nionev whether on security or 
not , but where money has been advanced either 
wholly or in part if the debtor is prepared to pay 
off the advance a* once, the Court will not decree 
spec! bo performance hut if the borrower ie not 
juopored to pay off the adranoe the Conrt ahonld 
decree apre'l'o tierformanee South African Ttm- 
Intict v liaUiKftoH f/Mtl A 0 m refereed to. 
Afkk.ii V Cum Jin / H 13 la 76. and Unman 
v UoJtjrn, L 1! It Sj IS, followed. Mrr.vxx- 
SHtarxtuvi 5tcuiux.ii r IUthK*»xmi I'illiI 
(1018) . I. L. R 41 Mad. 959 

14 Oral agreement fo grant a least! 

— Time far jxiymrnl of premium Icfl open—JIhrlher 
id ay a hoe ia the nil— Tim* of the cowmearc 
meal of the Irate aof araci.ferf— fi helhrr the agree- 
meat tt ceemjMe— Indian Fudenee Act (/ of MW), 
a 93, whether a tear to proof of the lime of lit com - 
mencemenl of the least— Trantfer of Property del 

(/r of mil • no The plaintiffs brought a 
suit for specific performance of an agreement to 
Brant a permantnt lease made orally on the 30th 
lXcrmber J908. Tlio period within which th* 
premium was pay able was left open. The sum 
of IU. 4P0 wa» paid on the day follow tag th* 
agreement ; but though suhaoqnenttv the plaintiff 
tendered tho balance the defendant detuned to 
exrcute the Iee*e It was contended that the 
a-reement was not complete m th* timno' 


_ har to the suit Held, that in view of a 1 10 
of the Transfer of Property Act the agreement 
was complete, although tho tune of the commence- 
roent of th* lease was not specified Held, that 
although delay on the part of a plaintiff in tho 
perfomianre ol his part ol ihe contract would be 
a bar to his claim for apeeifio performance, pro 
vided that time was originally of the essence of 
the contract or bad been mode lo by subsequent 
notice or that tho d.lny had been so great as lo 
be evidence of abandonment of tho contract, tho 
present case was not covered by c tber ol the 
inrt Iwo alternatives nor bad the delay been ti> 
great as to be evidence of abandonment of tbo 
contract The plaintiffs were entitled lo succeed 
on proof that they Ind rated their willingness 
,to perform tho condition precedent within » 
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reasonable time Where there is an oral agree- 
ment to grant a lease, e 02 of the Indian Evidence 
Act does not stand in the way of proof that there 
has been an agreement by implication or inferable 
from the circumstances, as to the time of the 
commencement of the lease The Statute of 
Frauds has no application to this country Kai 

LASH CltAVDRA BaOWMtK P liEJOY lvJLKTO LABTB I 

(1015) , . 23 C. W. N. 190 

15 ■ Agreement to sell in favour 

of a member (since deceased! ol a joint Hindu 
family personally — Deo/A of plaintitj — App J cation 
by widow to be eub/IJuted for h-t deceased hatband — 
legal repreicntalice A deceased Hindu e wife 
(in the absenco of male heirs) represents him in a 
suit for speci&o performance of n personal contract 
made with him, notwithstanding the fact that the 
deceased was a member of a joint Hindu family 
Jai KUti e Bilpeo Sicau (1910) 

I. I B. 41 AIL 515 

18. CUlm for possession — In a suit 

for specific performance of a contract Iot the sale 
of land it is open to tho plaintiff to Join with his 
prayer for apocifia performance a claim for delivery 
of possesion unless tho contract expressly disen 
titles him to such relief The cause of action for 
delivery of possession may arise both upon tho 
contract and tho completed conrcyanoe. If tho 
plaintiff in such a suit omitted to ask for delivery 
of possession a subsequent suit to obtain delmry 
of possession might l» barred under tho provisions 
of O 11, rJS, of tho Codo of Civil Procedure, 1903 
But tho Court will doctoo a claim fot a convovanoo 
only m eases where it embodies tho substantial 

5 art of tho agreement and whore tho Court can 
irect its execution without regard to the question 
whether or not its provisions can bo »j>ccifieafly 
enforced, Deoyavdak rum Srvan t Javki 
fictoH . . . . 5 Pst L. J. 314 

17 Unregistered Sale-deed, 

whether can he retarded as an agreement to sell 
— Sait by render for eprafic performance, wKfthrr 
maintJina/Ae Where a stlc-J.cd. p-irportlng to 
ho a conveyance of sorao lands, was executed and 
delivered to the vendee, but was not registered and 
tho omUuon was not duo to act of God or fraud on 
tho part of tho executant, it is not open to tho 
vendee to treat tho unrcgisk red document as an 
agreement to sell and to uso for specific porfor 
oissice of socK agreement Vtnlslvsm v A ris- 
tayy t (fJW) / L R 19 V«f 211, followed 
Sett lira A ath AaO L howl A -try V Copal C bond r 

Gho»h 11910) 12 C L J 10t, dtssi nted from 
Thayahaujial r JUasnMuuuAL (1920) 

I. L E. 43 Mad. 822 

1H. Agreemeat by which defendant 

las benefited It was not defence to a tun for 
*pcc Go performance of an agreement on Irr which 
tie defendant took benefit to SAV that the p<» ut 
iff had failed to j-erfor-n an undertaking g" n 
bv him in telrum to the ayreeuieut lUri 
Haxasto Kiwari r Tiae Mioiiarta /nu>J»»nr 

fo £4 C. W. K. 177 

It. ■- Unregistered M bilnapalm ” 

for grant of lease— Terrel let An nnrtyii 
ter d "■ bsinapa.ta’ > for grant of a pa/«« !e«« 

acknowlme-d reee pt of part of tho coo* -deration 

minor an t irntalned a prvraiso “ to grant a pafni 
leoss again fraa tho dale of tho " bamapatra '* and 
to Exchange p» iah and Xabuliyal before the 30th 
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Aghraa.” lit U, that the ''bamapatra*’ did not 
affect a present demise and should bo regarded 
as an agreement creating a right to obtain a paint 
leaso on the por/onuaneo of certain conditions on 
or before the 30th Aghran. Tho document v, as 
not an agreement to lease and therefore did not 
require registration and so was admissible in 
evidence Hariyath Baydopadhyaya t Pso- 
motuo Hath Rot Cuowpntn? 25 C. W. N. 551 
20 ■ — ol agreement (o grant a lease. 

Specific performance ol an Agreement to grant 
a lease cannot bo decreed unless that agreement 
either expressly or impliedly fixes the date 
from which the terms u to run- SauiATl 
GIMBAIAA Daji V Ivaudas Batrfjt 

25 C ff.K. 320 

SPECIFIC RELIEF ACT (I OF 1877). 

See Income tat Act (Ul or 1918). 
s 51 LB R. 41 Mad 718 

See Nithsce I, L. R. 40 Bom 401 

Applicability of to 
Sonthal Parg ita Tin Sonthal Parganas Settlement 
Pegulation, 1872, read with the Sonthal Parganas 
Act, 1853, merely means that in suits exceeding Re 
I 000 in value those laws wdi apply to tho Sonthal 
Pa ry anas which are prop no vi gore m force in tho 
whole of India Tho Specific Relief Act, 187’. 
is not propno n gore in force in tho whole of India 
and, therefore, it docs not apply to tho Scheduled 
Districts by virtue of s 2 of the Sonthal Parganaa 
Regulation, 1872 Declaratory reliefs cannot oo 
granted m a salt instituted in a Court in tho Sonthal 
Parganas. Romas Saw* Niramjau Cilikua 
vabtt t DwaBKa Natii 8a duo 2 Pat. L. J 370 

— font to rerotxr p»wi 

non of land prrnouely dealt with under t 115, 
Criminal Procedure Code Per Ricrr Anosov J - 
When a Hscistrutes ord r is attacked m a colia. 
teral procoedinf as ultra nret it shoul I bo shown 
to have been without jurudirl ion in tho Strict senso 
of the term, an i not in tho loose sense in which 
that terra is sometimes used ut proceedings for 
tho tension of orders under a. 145, Criminal proce- 
dure Codo, under tho High Courts {lowers of 
superintendence under a 13 of tho Charter Act 
(now a 107 of tho Government of fmi>a Act of 
1915). When an enquiry has been properly 
entered upon, it t» not every error which makes tho 
result mTolidL Bofon* want of Jurisdiction con bo 
established in such a caao a vum must bo el writ 
established wl Kh infects the who'o proec- ling 
J %n Minium Shaha r Hevat Mauamxd Saba 
(1917) , . 22 C. W. N 342 

V.2- 

S re Oh nr ttr I l. R. 39 Calc. 704 


See Txi'Mrt OF IWFXJITT ACT (IF 

or 1*32). *. 40 

1. L. R, 43 Bom. 498 

— 3. Ufa*. (»), 12. 27- 

Ste Trassfeb or rsonurt \rr, a. si 
I. L. R. 41 Bom 438 
_ *s 8, 8 — eyxtmeul band on 

I tie— Court M» competent is suck a *«d it gr ala 
deertt on He fca** rvrefy of prenvsr ponreeeton. 
Where a plamtia *u*s for pciicwicm on th» b*»U of 
title or. 1 1 Ails to rst*Vj«h his tiJr, ho cannot let 
3 i 2 
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SPECIHC REUEF ACT (I OF 1877)— contd. 

— — - — — S3 $, 9— conti 

gnntoj ft decree for poajesalon under tho firxt 
paragraph of e 0 of tho Soecifio Rebel Act Ron i 
itajnih Jloi T Skcod.lrai Jot i, I L. B 7S AS 3 34, 
ond Mousi v Kerb, a, All KetMy Rotes {1337) 
115 Overruled Ramiisanii Ch'tt i r Foramaa 
Ihriti, 1 L II 25 Mad 413, followed 11 ajid 
Ah v Han Saran, AH |t«l/y Role* (/Ml) 30. and 
Cbulban Rat r Star <7iufam Pai AIL II all j 
' of« (1339) 39, referred fo. LiCHMak r Siumshd 
N' amnr (1910) L t B 83 AIL 171 

— " f 9— 

Crvn, Tsoocdcbe Com— 

a 11 . I L. R 39 AH 717 

0 AM it. S3 2 Tat. L J 81 

Set Possessory Sett 

I t, R. 45 Calc S19 


deoreo for lhas possession obtained against tho 
landlord, the plaintiffs who were tenants were dis 
possessed Held, that tho plaintiffs were not dls 
jioam-ased otherwise than in duo course of law 
within the meaning of ■ 9 of the 8pe«lfio Relief 
Act Kohisi StniDaat Daisy* » 8i*id Barren 
(1009) 1IC W I, 403 


—Possessory 


dimmed — Application by plaintiff Jot ffrwiaa 
rejected When tho plaintiff’s suit onder s 9 of the 
Specific Belief Act, 1877, was dismissed, the High 
Court declined to Interfere in tension opon the 
ground that It was open to the plaintiff to take 
another remedy and bring a regular suit on title 
Jwaliv.Oanga Prasad, 1 LJL30AH JJf, followed 
Ran Kjshm Da* e Jai Kismir Das (1911) 

L L B 33 AIL 847 

3. Tenants, du 

potsessio ft of, \J dispossession of landlord— Physical 
possession, st miuf 6e proved Tenants settled by 
the plaintiff being dispossessed by the defendant 
rellnqolahed tho land to tho plaintiff t Held, that 
tho plaintiff was In tho circumstancea entitled to 
suo under ■ 9, Speciflo Rebel Act Bindulashini 
V Jahnan,13C IP iV 303, Jadannalha T Rama, 
I L It S3 Mad 233, relied on Tann, Mchun 
v Ounga Prasad, I L R U Cole. 343. Bonatan 
Bhone v Bheitk BrUm, 0 C JT A 613, dfstin 

eaished. Knur* n.. _ *r._ — «, 

(1910) 


Rotm 4 " Nt>B “ D * 8 ” Kartasn CnawDBO. Dxr 
15 C W. K 


trtcuhon of deem obtained against third party, if in 
due course of law Where the burjadars of a tenant 
were diaposseascd from thoir land In execution of 
a decreo against the tenant to which the lurgodars 
wero not parties and which was Obtained upon a 
false admission by tho tenant himself Held, that 
tho dispossession was in doe coarse of law within 
the meaning ef s 9 of the Specific Relief Act 
Hasan Ciustira Paj. v SUdos Manas Ban- 
Knya (1911) . . . 15 C W. If 938 

5 ■ ■ Dispossession — 

Ouster of tenant, tf dispossess vm of landlord Tho 
ouster of a tenant is an ouster of the landlord 
for which tho landlord can a no under s 9 of tho 
Specific Relief Act. Rindubashini Cbaudhnram r. 
Job navi, 13 C W R 303 Bindobashini Chattdhu 
rani v Janholi CJaudhurani, 13 C. IP X 307n, 


SPECIFIC REUEF ACT (I OF 1877 }-tontd. 
— 1 H— could 

Jamil Roth Roy y Dinamom Chaudhurani, IS 
C If J 305, Shyama Churn t Mahomed Ah 13 
C IP R 835, A alia Chnnder lMs y Koylash 
Chundcr Das, 12 C L J 453, followed. Sonalon 
Shomt y Shetlh I/eUm, 0 C If X 610, not 
followed A tun, CnaaDsa Dxr r Aran. 
Cnanwia Biswas (1911) 15 C W. N 715 

8 Thteta tenant, 

ejectment of— Civil Proeedure Code ( Act V of 1003), 
s 115 — Jurisdiction — Error of law Where in a 
ouit, brought w ithm C months from tho date of dis 
possession under ■ 9 of tho Specific Relief Act, to 
recover lands from which tho plaintiff was dis 
possessed by tho end 1318, R 8 , tbo Munalf found 
that the plsirtiff was in possession of the lands for 
the year 1318, R R , as thicca tenant or tenant-at- 
will, but holding that the aoid thieea right ceased 
alter 1318 dismissed the plaintiff's suit i field, that 
the tenant wa* entitled to a decree for posacaslon 
of tfcoao lands ID Id, also, that the Munilfs duel 
sion was a refusal to exercise jurisdiction vested in 
lum, and the Iligh Court could interfere under s 
1)5 of tbo Civil Procedure Code Ramdoyai. 
Eiiam\ra c. UrrcDnairatn Buavarrra (1913) 
17 C W. K. 501 

7 . — _ Decree stayed 

pending nit for confrmahon of possession— Onus 
at ■« smi for ejectment. Where a decree In a «mt 
under ■ 9 of the Specilio Relief Act le stayed 
pending a snit by the defendant for daclanition of 
his title and confirmation of possession i Held, 
that the plaintiff In the latter suit must affirms 
tively prove hli right to present possession 
Mosohab Par. v Avavra Mom Dasse* (1013) 

17 C. TV. JJ 802 

8 . Possessory t tie 

—S«K for recovery of possession — Plaintiff madual 
possession without title ousted by defendants barmy 
no title at a ft Held, that the purchasers of ft 
house and site in ft rillago who had actually held 
possession for some years, bnt who hod otherwise 
no title, were entitled to succeed m a suit for 
recovery of possession ae againat persona who had 
In fact ousted them but could show no title at all 
to the possession of tho house or site ITofi 
Ahmad Khan r Ajudhui Kundu, I L R 13 AIL 
537, and Lachhman v Shambbu Noram, I L. R. 
33 AIL 174, referred to Ukrio Srsan e Rojmi 
D as (1913) . - L L. R 88 AIL 51 

g .... . . . — Adhiar, status of 

— If tenant or labourer — Possession as Adhiar, 
if protected under s 9 — Ciud Proeedure Code ( Act 
V of 1908) s US Very largely an adbiar was 
a tenant and, in the ■ l.rance of proof that an 
‘ adhiar" in that part of th" country was a labourer, 
tho decision of the lower Court protecting bis 
possession under a 9 of the Specific Relief Act 
woe not one which the H gh Court would revise 
under e. 115 of tho Civil Procedure Code Pkb 
Nats Das BitnoM v Rom SrsDAB Rarmat 
(1915) . . 19 C W N 1205 

10 ■ . . — Possession, tf 

includes Joint poeetssion — Sail by co-sharer The 

words of a 9 of the Specific Relief Act refer to 
exclusive possession and tho Court in a si >t nndet. 
that section has no jurisdiction to grant joint 
possession to the plaintiff No order under this 
section can be wodo to favour of tW plaintiff who 
claims an undivided share m the property from 
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which he end hia co sharers haTO been ousted 
Haai Nasia Dass r Sheiks Aato (1912) 

19 C. W. N. 120 

11 — ' ' Joint oimerthip 

— Lo-oumcr, dispossessed by o tier to earners, if 
may sue Where a co-owner in physical posses 
sion of property jointly with other co owners 
is dispossessed by the latter he can institute a suit 
for recovery under s t) of the Specific Relief Act 
Mari A oral 7i Das r Eltmjan Bibt, 19 C L. J 117 . 
se, 19C.WN 120, distinguished Atimas Bibi 
v SnEuai RiAgtrr (1915) . 19 C W. N. 1117 

12 -■■■' Emit for recovery 

of possession of immovable property — Construction of 

plaint— Suit framed as a sv it on title, but also rtftr 

nny to s 9 of the Specific Relief Act, 1877 — Practice 
In a suit for recovery of possession of immovable 
property from which the plaintiff alleged that his 
sub tenants had been ejected by the defendants 
the plaintiff claimed (■) a declaration of Lis title 
to, and possession of, the land m suit, (ii) damages 
for dispossession, and (m) costs In the body of 
the plaint it was mentioned that tho suit was 
under s. 9 of the Specific Relief Act, 1677, and, there 
fore, tho full Court fees had not been paid At the 
hearing, the plaint was amended by stniing out 
tho claim for a declaration of title , but the claim 
for damages was retained Deli, on a construction 
of the plaint, that tho suit was in substance a suit 
for possession based on title, and should have been 
tried as such, notwithstanding the reference fn tho 
plaint to s. 0 of the Specific Relief Act Aanr 
Ahmed v Abid Ah, S A L J 910, referred to 
Nasaiv Das e Hbt Soon (1918) 

I. L R. 40 All. 637 

13 — Suit, if lies after 

property attached under Criminal Procedure Code 
(Ac t F of 1893), s 115 Where following upon tho 
dispossession by defendant of tho plaintiff, an 
order for attachment was msdo under s 1 10, 
Criminal Procedure Code, in s proceeding fn respect 
of the same property under ■ 113, Criminal lro 
ccdure Coda 1/eld, that tho plaintiff alter this 
line no right to relief under s 0 of the Specific 
Relief Act Azwunncv Ahmed e Alacddiw 
BntjvjA (1917) . , 5J C W. K. 931 

14 Possessory suit — 

Decree giren for land and crops thereon— Crops 
temoved before treevtion — Subsequent nil for price 
of crops — Defendants not competent to raise question 
of plirmlifa title to the land Tho plaintiff brought 
a suit under s 0 of tho Specifio Relief Act for tho 
poswssion of certain land with crop* standing 
thereon an 1 obtained a decree Before, however, he 
could obtain possession ol the land tho defend 
ants cut and removed the crops. Tho plaintiff 
then brought tho present suit for recovery of tho 
vatne of the crops Tho defendants denied hts 
title to the land. Held, that the defendants 
coo 1J not, by cutting and removing the crops, annul 
the effect ol the possessory decree, and nave tho 
question of the plaintiff's title to the land decided 
In that suit JIrtrvA Sevan v Arsaw brvan 
(1918) . . I. U R. 41 AIL 108 

is. 9. 42— Temple lands, ponesdon 

Ol— lYsjfre of temple — limnqful etismueal and 
dispose'SSion by Co-trustsss— Suit for declaration, 
•ten/ d tv of dismissal and injunction— Constqven- 
I al relief— ho efuim to recover possession— Suit 


( 3S82 ) 

SPECIFIC RELIEF ACT (I OF 1877)— court. 

ss. 9, 4 2— court. 

so framed not maintainable — Landlord — Possession 
by receipt of rent — Dispossession — Interest capable of 
delivery and possession When J, the trustee of a 
temple who had been ousted from possession b> his 
co-trustees, Bued fora declaration that his dismissal 
from tha trusteeship was invalid and for an in- 
junction restraining his co-trustces and the temple 
committee from interfering with the erercisc of 
his rights as trustee, there heing no prajer for 
consequential relief in the nature of possession 
against his co trustees Held, that tho suit was 
not maintainable That the suit is brought by a 
trustee is no answer to the objection That 
possession should bare been sued for and not a 
mere declaration An injunction is a discretionary 
relief and cannot bo claimed by a plaintiff out 
of possession when he docs not ask (or posses 
sion against defendants who arc actually In posses 
sion Kunj Bihan v Ktshatlal lhralal, / L 
R 28 Bom S07, dissented from Jagadmdra 
Rath Roy v Ilemanta A union Debt, I L R 32 
Calc. 129, referred to Meld, further, that notwith 
standing tho lands belonging to the temple were m 
the physical possession of tenants, yet tho plaint 
iff e right to receive rents was eapablo of possession 
which if disturbed entitled him to bring a amt for 
possession under ■ 9, Specifio Relief Act Jagan- 
nat/a Chany v. Rama Payer, J L R 2S Mad 
238, followed Abdul Kadir v Mahomed, 1 L 
R IS Mad Id, followed A’oroyona v AAa’iluem, 
1 UR IS Mad, 2SS, followed Katuvasaba pathi 
P niAtr Ramasami Aiyar (1910) 

I. L. R. 33 Mad 452 

«. II- 

Ses Specifio Movable I’bopebtp 

I L R. 39 Mad I 

f 12— 

See Tba-'sfeu or Fkombty A r, i 34 
I. L. R 41 Bom. 438 
— — ■■ ■ Suit for del xery of cattle 

— Specific performance of the contract or Compen- 
sation — Alternative reliefs — ,\ on maintainability 

of the suit — Art IS, second schedule, Prminciaf 
Small Cause Courts Act (IX of 1187)— Substantial 
justice — S 25, Provincial Small Cause Courts Act 
The mortgagors entered into a contract with their 
mortgagees whereby, in eonsl lention ol the latter 
making an endorsement on the back of the mortgage- 
bond crediting Rs 215 to the mortgagor s account, 
the mortgagor agreed to deliver to the mortgagees 
certain heads of cattle The mortgagees per. 
formed their part of the contract and then sued tho 
mortgagors in the Small Cause Court for delivery of 
the cattle promised and In the alternative for 
damages. The Court having dismissed tho suit as 
being a suit for specifio performance of » contract 
and thus beyond its competence as a Small Cause 
Court Zfrlii thst under s 12 of the bpreife Relief 
Act no suit for specific performance woqlf lie as, 
unless there was something remarkable about the 
cattle. It >u obvious that adequate compensation 
for the breach of the contract coul I be given in 
money Substantial Justice was done by the High 
Court In the eierewo of the power* tin hr a. 25, 
I’ronncial ‘'mall Cause Courts Act, by directing 
thst the plaint be amended br striking out Die 
clause demanding specific performance and the salt 
dealt with solely as a nit for dajcsgc* occasioned 
by a breech of the contract BwabaT r 

Lisabau S«EOcn(l916) . 29 C. W. V. 1020 
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SPECIFIC RELIEF ACT (I OF 197 ?)— eonld 

-»■ « ■' t 12— contL 

— — — — , — J Itrljajt deeftn nolUfn l 

by )u lyn \ftil <iebtor~ enbiepiem at oebmtnt rf iecre* 
— Mjcc lion by nowArr yajrfy to M< o/AifAnxnf-— 

0*1 I an reacted — S*il by Ujrcfaf far a tJnlaralian 
j lvn'nl-deltn wo* An irf-tiainlcUr c»d fVtl (A* 
a / cAmeaf our fnm/kf— t nrf* i/ fire/ / merdart 
(1/1 I.//J7S) O U) rrS5oi.dCX Thojodg 
ment debtor *itt»0>cd » juer.g»;« dt<M vilfch 
hid been otcalnr.l against I no. PuHcqurntlT, 
In a money suit sgalut il osaro* ju Igment debtor, 
anrthrr party illti) rd the decree Injure ) dgrccnt 
Xb<* present (lalntlff II erenpcn oflrcfed to the 
tin IwmooWn \Xl r 6* of l he » ode of 
CU1! Irocedmc, l'Xl’s. ft ft objection «n dt* 
allowed, Mad lie objector instituted lie present 
ault (of a •leelaratl n ll «t ihe judgment debtor w»* 
) i. f/»a-i*ndjr and 11 at to woe tl e teal beoefirfary 
en itlal to II e money d-jinaiterf in ttrort lie *lao 
t rive I fora ilrclsrtll m It jet I ! o altachnienl «** 
li aid II tlj that tLe auUdhl not iff nd aralcst 
lie term* of ■ IS of the fcpcclfio le-lief Ael, 
11*7 and the were (art that lh* plaintiff lit not 
Mill for recover* of the money wee no ter lo 
hie obtaining the relief aougt t buteerjuent to 
the attachment above ttlomd to the dtcrre wee 
*l*o attached by ao ither parte In e»**nilon of 
* n oney decree again it Iho aame judgment 
debtor That party wee made defen lanl in lb* 
prtwent ault ///’), that no claim with regard 
to 11*1* aecon) attachment haeii g been I Irel 
under r 58 the present ault tinder r 03 w*a not 
maintain*!! i against Iho arcon 1 *t lading 
decree holder Haiti Lat Hiitc r To* IUxcst 
Mi«UTt»iat, Omciu lima* Co-ormartr* 
C**dit Soctrrr UK U 1 182 

— — — n H to 17— Ccnlrtct toltrtfl Into 

by person oa bis bebslt and on behalf of minors 
— form of d'rrex |» mil ft epeeiftc performamet 
of nuA roo/rorl, when con (me I fount no! lot* 
blwfiny on raiaovr liber* a contract of tale 
entered Into be * perron on Lie own behalf end 
on behalf ol minora la fooad not binding oa Iho 
minora, no decree for apcelHo performance can 
be patted agninat lb* Internet of aoeb minor* 
in tie proportlr* Ss 1* to lfl ol the Ppoclfio 
Del of Act do not enable turh contract to bo #»- 
para tod a* regtida the adult peraon who entered 
into ti • contract i and ■ 17 ol the Act preclude* 
the pasting of a decree agalnat the abare of aoch 
party alone or a decree for the whole agalnat eocb 
perjon Tb* purehaaor In eooh a caao will be 
entitled, on offering to pay the » hole purchase 
money, to a decree directing Iho adult parly to 
convey *11 hi* in term In the propcrllo* ) tMU 

SuaeasAvl [ ItanDi t> Vimavw bcairacnahajs 
Cnarrr (1*00) 1 LE 3] Sf«d 339 

( IJi- 

Sie II nr DU Law— Aui’eanoir 

I LE !8 Mid 1187 

— — ■ — Conlnel by nwroeyiag 

member of jenet Hind a family *mi r cireamela meet 


BPEeme RELIEF ACT (I OF 1877)-co*/i 
( 15— COTlfd 

that under • 15 of Iho tpecifo Relief Act. (he 
plain* W waanct rniitled toadrerreercnaiafiuMt 
tie lather tl I i a | j* ra lo a rtao alien a niroiter 
of aft audit i Ini famlr agree* lo aell jart of lie 
JoUil property In wll It l e hit* h ly a »h»re , aod 
the clrcu unla lire that an I ndiriiled father h** 
an luirtraf In ereiy pot 1 1 >n of Iho undlrl led 
j‘T*>j»T*y d <» notiaVeti et««" r-it oltbecprratlCD 
of lie aecticn Ao«n I amoral* v /diary 
Dreinlihcon / I Fit Mcl 71 end Mmkim 
It Ui v Sutimmn IlfIJi III 32 JluJ 3.9, 
not f 11 reed /’(roil 'a’LireM* FidJi v Yadl 
owudi Ar/AorA, Iiw Chrtly III JJ Mad 333, 
tornado \ohir# V A/cilJtaeAeyo Iyer bfad 
H \ 3\ »nl Horrent /-.a j *A* d> Off 13 f 
• Ci I r !3I referred lo Lici.ut c In 
aaraiuu* SajravM (IBIS) 

I Ik R 37 Wad 387 

ta 15 and 17- 

Soli h managing mem 

her — 3t,< of family joojcrij ao t far wruoly — 6 %U 
for tjotift per/manecr— J Ppert/e got forma nee of 
tntire roKlraet vktlhtr ertn I* yra »uJ—Ojdu>n of 
pwrtViwr fai tpttif.t gorfoimamr at nyordl dan 
of eeoior on ibilr of contort on poymetf of foil 
earn id trot tin — Aach don fa h« tgtei ‘ill lo BttTfJ, 
The manapng member ol a joint Hindu family, 
who, for p irpoaee not binding upon the other 
eo parcener* and without their concurrence, 
agree* to e» nrey a aprelBc item ol Joint (amity 
property, cannot • perform" hi* contract in It* 
entirely and the cate fall* aftbln the provialuc* 
ef * 15 of tb* 8peciS« Relief Act. The purrba*er 
In tncb a c**e cannot enforce apeef/io jorfonnanco 
of tbe entire eont/oct. But Court* will grant 
•peclic performance by a conveyance of the ahare 
which the reo lor had In Iho property at the dale 
of the contract, II the porchaarr elect* to pay the 
entire eonndcmtloo, and the a! a re ahonld be 
(pecISed in the decree Koturi Rinttrajo y Jmlury 
r-tmahotam (JJWJ) I It l S3 Mai 71, and 
.5 -iiikm FtdJi t Simmma RrdJt (1309) / U IL 
JS Mod 320, dlaacotcd from Forabt daiborauit 
F'bU e I wO.im.tii SetbaeUU u» CKetto (ISM) 
ILF 31 Mad 339, and AaguiA r ifnlalatama 
Sotlntlo 11911) / L. h 37 Mad 3S7, epproTod. 
Baurawawt AtTis. » Laicsnuia* Amu (1921) 

I L. R <4 Mad (F.B ), 805 


—CcnIraCt by 


d binding on the otktr metrbtU—R gbt to tpeeijit 
jxtfonnanea — Ihndu laic irhere the managing, 
member of a joiot Hindu family emulating of 
hlmaclf and hi* sona, looa of whom were major*, 
entered into a contract to aell family land* to the 
pWnttff, under inch cireunutancee, that tbo con 
traot »*• bald not binding on tho eonj i Hell, in a 
amt for apocilie performance againat both tho 
falber and the boo* composing the joint family. 


e»cw«r fa *rfl property belonging lo 1 

acliA eao/Acr— 7*4 enforceable. — Peloy, effect of 
Where one of two divided brother* of * Hindu 
family agreed lo aell immovable property held by 
them In common, and aauit waa l rough t {orapeedio 
performance of lire contract by compelling the 
vendor to eaoenfo a deed ol eals In rcepect of the 
<W> of the pwpwtj afoscl to be onld t tUU, 
that noepK-ific rorformanco could I* granted on 
the elocution ol a aale deed by the defendant » oald 
be ineffectual m respect ol the moiety net belong 
Ing to him the Court * ould not lend it* sanction 
to n transaction devoid of legal effect and Impra 
per in itsoll a* calculated to throw a cloud on tbe 
title of a third person which would give Inn a 
cause of action for a declaratory smt Forala 
Sulborami Redd/ y iodlamvdi Saha cAaAjru 

Ckttt y I L. It 33 Mod 359 referred to Foniri 
Ramarafit v I calory Ramahngom 1 L. R 26 
Mod ft, Sriaivrrm lieddt v Airoromn Redd), 
I l R 32 Mai 320,»ni Barrett t Ring, S Sm 
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SPECIFIC RELIEF ACT (I OF lB7i)~contd 
■ ■ ■■■«■ ■ 9S. 15 aad 17 — eontd 
<£i O D, «, 6S E E 29 1, disluiguiahed S 
17 of the Specific Relief Act prohibits the Court 
from direct mg specific performance of a part of 
a contract except insccordanco with tho preceding 
section* Even in a case falling within a 13. the 
relief by way of a decree for part performance 
is discretionary and will not be granted where 
there haa been great delay, and a consequent 
change of circumstances OovntDA Naicbiv e 
Apatbsabaya Iran (1012) 

I L. R 37 Had 403 

9 18— 

See Crra PnocEDCni Cody, 1882, s 
325A I L R 38 Bom 510 

9 21— 

See Arbitration 

I L R 46 Calc 1011 

Set CosiYBOsitsa Dicryb 

14 C W N. 451 

— — ■—■■■■ ' ■ Arbitration — Beference 

to arbitration pleaded in bar of nil — Effect of 
reference having become unenforceable before suit. 
Held, that an agreement to refer to arbitration 
which baa not been acted upon and which has 
become from lapse of time unenforceable cannot 
bo lot tip as a bar to a suit roa pee ting matter* which 
had been included in the agreement Alma Bat 
v Shedniran Bat, All Weekly Note* ( IS82 ) AS, 
Tahal v Bwheshar, l LBS All SI, and Adhibai 
v Cur sand a* hathu, I L B 11 Bom 199 Ram 
Kcjiab SrroH v Jao Monas Bison (1810) 

I L R 33 AIL 315 
■■ ■ - ■ Partners, agreement 

amongst, to refer disputes to arbitration — It ithdraira! 
of one without cause, from arbitration — Suit to 
recover a share in debt realised by the other partner, 
if lies Where a person ha a agreed with another 
that all matters in controversy between them 
should bo referred to arbitration, it is not open to 
that poison to resile from the agreement unless for 
good and sufficient cauae A dispute between 
partners whose business has come to an end regard 
tag the division of assets, can only be finally settled 
in a proper suit for dissolution of partnership and 
for adjustment of accounts, and it is not proper that 
each of the parties should proceed by separate suits 
in order to recover from the othsr any sums due to 
the partnership business which he alone may have 
realised. Where on the termination of a partner 
ship buiuiees, the partners agreed to refer all 
matters in dispute between them relating to the 
partnership to arbitration, and then one of the 
partners withdrew from the arbitration without 
sufficient cause, and instituted a suit in the Small 
Cause Court to recover a half share of a partner- 
ship debt realised by the other partner Held, 
that the debt insult being ona'of the matters which 
the plaintiff had contracted to refer to arbitration, 
a 21, Speciflo Belief Act waa a bar to thecontinu 
a nee of the suit That the suit was not maintain- 
able at all Ram Chandra Pal v Keisbka Rax. 
Tsl (1912) 17 C W N 351 

- — - — — A greement to arbitrate — 

Bu >t, when demand and refusal net proved, tf By 
Itself a refusit to arbitrate — Implied refusal Where 
two days after concluding an agreement to refer 
their disputes to arbitration one of tho parties 
instituted a suit and it was urged in defence that 


SPECIFIC RELIEF ACT (I OF 1877)— eontd 
■ — — 8 21— eontd 

the suit was barred by s 21 of the Specific Relief 
Act bat there was no allegation in the written 
statement that the plaintiff refused to perfoim the 
contract to refer to arbitration nor waa any evi- 
dence given to prove such a refusal Held, per 
Fletchsb, J —That the filing of tho suit was not 
a * refusal within the meaning of a 21 of tho 
Specific Relief Act Per Suahstjl Hcda, J — 
Neither demand nor refusal need bo express and 
both may bo implied. That tho institution of tho 
suit in circumstances which showed that plaintiff 
waa determined not to go to arbitration amounted 
to a refusal to perform the contract to arbitrate 
DivADA>pnu Jana v Dunn a Pea sad Jana 
1*3*8) 22 C W N. 382 

99 21 (5), 54 

See Tryst . I L R. 41 Calc 10 

g 22- 

See Sfeciro Performance 

I L. R 41 Calc 852 

. Contract for sale of land 

in lieu of hushing up of departmental enquiry against 
a public servant, if enforceablc—Court of equity, 
jurisdiction of, to refuse specif c performance ff 
contract not n valid or void under the Indian Con 
tract Act In a suit for specific performance of a 
contract for aale of land, it appeared that in con 
aequence of a charge being laid at the instance of 
the plaintiffs against one ofthe defendants who was 
the record keeper ol the Court of (heDistnct Judge 
• departmental enquiry into the matter by a Sub 
ordinate Judge waa ordered and whilo this was m 
progress the two defendants who were father and 
ton were approached by the plaintiffs who promised 
to bush up the said enquiry if the defendants 
would execute a conveyance in their favour in 
reapect of certain land and the reiult was the con 
tract in suit Held, that the contract wta one of 
which specific performance ought not to be ordered 
That there may be cases which cannot be brought 
within the four comers of any of the provisions 
of the Indian Contract Act aa to ths invalidity or 
voidability of agieeroenta but in which nevertheless 
a Court of equity may properly refuse to exercise 
its jurisdiction under the Specific Relief Act 
Cosesoa Chan DB t Cbacieebdttt e Nanda 
Kumar Das (1914) 1JC W H 889 

Specific performance, 

suit for — Sale not completed in hrrte through vendor’s 
non-performance of essential term icufiin time 
assigned — Vendor, if may sell property to another 
after expiry of time — Delay — Hardship, brought on 
by eendor~Subseq*enl purchaser with notice mating 
improvement, tf entitled to compensation Where 
a vendor agreed to satisfy the purchaser within a 
specified time that she had a valid saleable 
interest in tho property, by showing a copy of tho 
order of the Collector about the registration or 
her name in respect of tho property, the will of her 
mother and other papers relating thereto,” but 
neither the will (which had been filed in Court for 
probate) nor a certified copy thereof was shown, 
but the vendor produced a compromise petition 
between the parties to the probate proceeding 
Held, in the eircum stances of the ease, that it 
was impossible to hold that the production of the 
will was a non essential term of the agreement, 
and non completion of the aale was not due to 
the default of the purchaser who had refused to 
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SPECIFIC RELIEF ACT (I OF 187?)— 

S. 29 — canid 

standing that hi 3 suit for specific performance has 
been dismissed, and bo matter on what ground it 
failed hare brought a suit for ibo recovery of his 
deposit Paravgodan A air v Peru mtorfu fra lllot 
Chain. 1 L R. 21 Had 380, referred to Held, 
farther, that tho Subordinate Judge was right m 
refusing to relegate the parties to fresh litigation as 
there could have been t at one result of another suit 
on tho contract Hence v Smith, 27 Ch D 19, re 
f erred to Rachtj Nath Bahai v Chasdea 
Pbatap Bejoh (1912) 17 C W N ICO 

S 80 — Specific performance — Award — 

Suit to recover money payable tender an award — 
Limitation Act (IX of 1908) Sch I, Arte 113, US, 
120 — Imitation By the terms of an award 
St was provided, inter alia, that tbs defendanta 
should pay to the plaintiff the sum of Its CoO 
on or before the 27tli of June 1S0I and in default 
of inch payment the plaintiff could recover from 
the defendanta Its 330 with interest at 12 per 
cent per annum Itch], that a suit to recover on 
dofault of payment by tho stipulated date, the 
sum abovenamed with interest was not a suit for 
epecifio performance of a contract, and aq such 
governed by Art 113 of the First Schedule to the 
Indian Limitation Act, 1908, but was governed by 
either Art 116 or Art 120 Sulho Bihi v Pam 
Seth Das, 1 L R 5 AH 2G3 , Paghebar Dyerl r 
Modem Hohan Lal.l L P 1G All 3 Shro Aural* 
v Beni ifadho, 1 L P 23 AO 2S3 , Sornavalli 
Ammal v Muthaijya Sostirgal I L It 23 Had 
593 , Talticar Singh v Bahor i Singh, 1 L R 2G 
All 497 and Bhagahori Saha Banikya v Behary 
I/ll Ratal, 1 L It 33 Cate 881 Krcwr Dvde 
i Mahact, Ddbi (1011) I L R 34 All 43 

s 31— 

See Evidence Act, 1872, s 92 

I L 8 39 Mad 792 


SPECIFIC BELIEF ACT {I OF 1877)— canid 

ss 34 and 41 — could 

from obtaining anything but a money decree 
D, the mortgagee’s agent, received from the mort- 
gagor the interest doe on the bond for 1912 and 
refused to deliver to the mortgagee cither the bond 
or the interest received by him The plaintiff 
thereupon instituted a suit against I> and the 
mortgagee, claiming from D tho interest received 
by him and delivery of t bo bond, with an alternative 
prayer that, if it should bo found that D snd the 
mortgagor were colluding, then the whole amount 
covered by the bond should be adjudged to the 
plaintiffs The first Court passed a money decree 
against both defendant* Jn an appeal by I>, 
the High Court dealt only with the first part of 
the plaintiff’ll cljim anil made a decree for tho 
delivery up of the bond by Dam! pavmcntby him 
of the interest received \\ ith referente to the- 
alternative claim, the High Court obseived tj at 
after obtaining possession of the bond it would be 
open to the plaintiffs to proceed against the inert 
gagor for enforcing their security lilt in the judg 
ment there was a dictum to the effect that, as the 
plaintiffs were minora, the mortgage would bo 
void In a subsequent suit on the bond by the 
plaintiffs tho mortgagor pleaded that the dietum 
of the High Court operated as rsa judwala Held, 
that the d citim d d not operate as rre j i if eat < 
Mar has Komi t BaikiiKtiu Karmaktb 

4 Pst L 3 682 

e -35— 


s 88— 

See BiraaDAKi a 
Act (llov \ 

8 39— 


Lesser. 


I L R 42 Mad 243 


D A A* WA DARI T*Wr»E8 

IT 1862) 8 3 
I L R 39 Bom 358 


See Coiirromai 1 Pat L J 48 


In order to Justify 

rectification of a contract or other instrnment 
in writing there must be proof of a common inten 
tion different from tho expressed intention and a 
common mistaken supposition that the mien 
tion was rightly expressed in tho instrument 
It matters not by whom tho actual error was 
made Notice to a purchaser by his title papers 
in a transaction will not bo notice to him in an 
Independent subsequent transaction in which 
the instrument* containing the recitals are not 
necessary to his title Bin* Krishna Rot 
v Fbita Bbata Bosk 26 C W. N 86 
is 34 and 41 — Hmort, mortgage in 

favour of — Whether minor entitled to compensation — 
Contract' Act |W of lit l)\ sr «V ana' «T — <*tttfor 
tale of raiyati holding, maintainability of — Rea 
judicata — Dictum in jacnout n t, e fieri of A 
mortgage executed in favour of a minor who has 
*<Wncrd the w hole of lire loan to secure which the 
mortg.ee was executed is not void and ran bo 
enforced »-n»in»t the mortgagor But e« en asium 
fog it to be ••>!<), a. 41 of tho P| rcific Petief Act, 
1877, eonld be allied to as to grant compensation 
to the minor lieu m a suit on a mortgage of a 
raiyati holding to 'U-bhum, that tho plaintiff 
was entitled to a mortg» t « decree snd that the 



which was not extended to Ifonlhu- ra t,j jjoff, 
operated before that date to prevent tu. pUfotiff 


- , Court feet— Suit for outd- 

ance of registered deed of gift — Court fees Act (f 11 
of 1810) 7 (/) (cl—toneeyueulmt relief In a 
suit for avoidance of a registered deed of pit tho 
Court ii hound. If the suit is decided in plaintiff a 
favour to send a copv of its decree to tho officer m 
whose office the instrument has been registered 
The forwarding of tho decree is a consequential 
relief upon which the plaintiff most pay an oi 
valorem court fee McsvaHVaT Aoow OOOAB Ojain 
i Suidha* Jiia 3 Pftt L. J 194 

tenet Act {I of 18 *7), 

a 32— Cird Procedure Code (let i of 1908), r 100 , 
O XI, r C — 5«rt fn Mel aside a Male deed— Specific 
allegations of cwreio* made la the plaint — Allega 
rtoa* a)*8eiheeeel‘—Iiijprenf ttna" of coercion dn'a" 
prohof.fr on other cimmstesnfes and doubts — Finding 
not arci ndu-n al’rgata et prolate — Substantial error 
in prornfsre — Crcv nd for setting aside, srlirf Piiglt 
Otherwise be a ronitnsmn efi fad VlstnttS sued the 
defendant to set aside a *a!e deed cm the ero nd of 
coemcu of a particular hind under * 8 3 of tie 
•Specific Felicf Act (I of 1877) Foth the lower 
Court* dnbel evetl tl e allegation* of corlclen Trade 
In tho plaint lut granted relief ter the plaintiff 
on tie pound that on a consideration of other 
tircumstArcea the plafotl* must have been deceit, 
folly decoyed Into gofog quiellv and privately 
to the defendant’* matdap (open fbed) and there 
through foar of pOMille violence made to aigo the 
document On recced appeal by the defeedant j 



( 3891 ) 


P10EST OF CASE'*. 


( 3S12 ) 


SPECmC RELIEF ACT (X OF lS7D-fl>»A 

— .. i. 39 — cone-'. 

reversing tlio decree and dismissing tho 
suit (hat a aasjikion of pome Lind or other unde 
fined coercion was not sufficient to supjiort tl e plea 
of coercion, tie plea being not letmdum aVeqnla 
ft prctinln Motet Lett VluHiiya t Jn^Juruafk 
G«r g S W It F C S3 Bikenekun der r 
Sifiowje&ttm Chatfo, if Jfoo f A 7, and Bnloja r 
Cm go Ikar, I C It 32 Bom SOS, referred to Per 
llttnaKD, J Whorefraud orcncreinnercallrgod 
detailed particular* mint be given in the j leading* 
anil pnrtiej must be strictly confined to that Kate 
of facia V* here juutloulara of coercion alleged, 
are wholly reject r 1 «Dd evi lonce diabelievcd, 
»r,<\ a vague un4 different Vum\ ol coercion la 
heM to have been probable on other elfcurn 
• tan M amldonl la there it a substantial error in 
procedure re a filing in a finding cot if ru adorn 
alt "ila (< prcbtit.i and not auttainaUe in law 
For licAMix J —A plaintiff who comet to Court 
alleging fraud or coercion id respect of which the 
law requires him to pits particular* and he being 
ditbelioved upon every material one of them 
ear not bo given relief I\h«n a Coding U ahao. 
Jut*Iy unsupported )y any evidence at all, that 
it • proud 1 tor telling aside what mi^bt otherwise 
be a oonclifton of fart When the Court hat 
fouo i * cate required to bo made by the plaintiff 
not proved and hae lound another caso unsupported 
in itt moat essential point by any evidence at all, 
ptovol, an l to tiha'.lUiled the latte* foi the 
former, there ia a substantial errorin procedure 
unito a 100 of the Cltil 1 raced a re Code (Act 
V of 1003). I'racsiroraw U*ji r Pavncwaxo 
CmvTAUA* (1914) U B 39 Bom 149 


— Cewyaaee executed if 


a&vted in coneulrralion of complainant intMraiednj 
proeeeu/ion far non compoundable offence — Sait to 
art and* each tale-dud, if Itet— Partite in pari 
deb to if rallflnl io declaratory erlisJ—Conefl die 
erelion under e 39 The rule of law in England 
with regard to illegal contracts (a that a Court of 
Low will not aid peraona in enforcing (he perform 
nnoe of an illegal contract or assist them to recover 
baek property which they have given »w«v nnder 
such an illegal contract when the peraona and 
parties to the contract are them arises yni irUcta 
in procuring thia Illegality Tho Courts of equity 
tn England haro always refused to afford equitable 
relief in enforcing a contract void tn law or re 
atoring property which ia baaed on an Illegal eon 
tract where the illegality is apparent on (be lace 
of the document itself The principle on which 
law and equity hare refused to restore 
ji von away under an illegal ago 
equally applicable when the relief pra 




property gi 
fa equally 


.1 prayed for 


such relief has ai . ...... . .. 

the agreement fi 39 of the Specific Belief Act 
in allowing relief to bo granted in s Jiroper and fit 
case, even when a contract out of which the right 
springs is void, loaves it entirely In the discretion 
of tho Court to exercise the jurisdiction so eon 
fowl upon it Where t Jfi agent, having pur 
chased property. It alleged that it was purchased 
by A as If a trustee whilst A claimed to have pnr 
chased it in his own right, end the dispute cul 

urinated in civil actions brought by the parties 

Against each other, and In B instituting criminal 
proceedings agiasl A nnder ts 403 477 oi the 
Indian Penal Code hut at the instance of etbf 


SPECIFIC BELIEF ACT (I OF 1877)— tonld. 

• t- 39 — arid 

trators appointed by mutual consent, the dis 
put re wero retried and if withdrew the criminal 
an I other proceedings against V and in consider 
ation thereof l, taler alia . executed » sale-deed 
cl tho property jurchascd by him Held, In A 
suit by A to have the conveyance declared void 
and the (ole wt aside end cancelled that the 
while of the contract was illegal ss ft was not 
possible to sever the legal irom the illegal part. 
I hat (hero being no evidence that tlere was any 
undue Influence, fraud ordures or that the plaintiff 
t<oh a more innocent part in the illegal conipro 
raise than the defendant, the Court would not 
granb relief under • 3"'' ol tl e Spwfio V *tal Art 
lfrionilAkl rpASAO r Lrncau Sami (1016) 

MC W.N 780 


— Mortgage-deed . 


and ttgieUrtd — Suit by mortgagor /or t«*e<Uahen 
on the tale ground r/ eon payment of eonndcratior — 
Suit teielhfr mninUinalU — Contract and erecvt/d 
conveyance duhnetion brltaen — Mortgage vkethtr 
rend or tot Jail* \Vhrre a mortgage dred has 
boon rr routed and registered a fait by the mort 
gagor lor the cancellation of tho deed, on the 
mere ground 'hot tho cc-nadevnUon for t! » mort 
gage has not been paid ia not maintainable 
When tho matter h*« passed from the stage of 
contrset to that of an executed conveyonce 
mere non payment of consideration will not 
rendor the transaction void or voidable within 
the terms of * 39 of the Specifio Belief Act. Bata 
liuaa r jxi v I »r«jn«rtppo S Bore. A. R 39", and 
FeukitUl V Bare tiara, a, J L. R. 3d AH S73, 
reforred to- Antni. Hamms Giro* e. hirapra 
Batcna Santa (1018) . I U R. 42 Wad. 20 

——41 39, 40, 45 — Suit for defloration fiat 

an tndoreeenmt a document lent fraudulently 
attained — Canieguentml relief wot ailed for {Bela, 
that a suit for tho cancellation ol an endorsement 
fraudulently obtained on a mortgage deed is main- 
taioabla, inasmuch wa it la a suit of the nature 
indicated by * 39 of tho Spec fio Rnilof Act. The 
endorsement- fraudulently obtained, ia by itself a 
document and is similar to the several parts of a 
document Indicated in a 40 of the said Act. To 
such a amt » 42 o! tho Art does not apply Bass 
Coawdas v Gaxoi Gaia* (1016) 

I L. R 39 AIL 103 


— ft 39, 42- 

Sea Civn. Pnocsorrn® Con* 1908, O 
SLI. fu 22 . I. L R 24 AIL 140 


St* ». 34 


mads nr major— Bitoppel—SaU-deed, 
atide — Bestorofion of consideration money The 
plaintiff sued to obtain a declaration that the eabi 
deod passed by her to her deceased husb» a d# 
brother was not valid as having been -xomited 
dunng her minority and to recover possession of 
the property The defendant r-mtended that 
the plaintiff was estopped beca-« sho repTfsented 
herself as borne a major who* ,te most have known 
that she was a minor <>• these pleading* question 

having sn>en (I) wh^er the plaint ff was estop. 

pod on account o» rcproenUt on made by her 
and t«l whetl*-* under a. 41 of the Specifio belief 

Art, »8T? *^ s ^ 00rt should have directed the 
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■ 8, 41— contd 

plaintiff to restore the consideration monej Held, 
that tho plaintiff Mas not estopped there being evi 
dense that the defendant was not deceived by 
what she told him, inasmuch as he had made 
enquiries about plaintiS’a ago from the j UmtifFs 
father and from other sources and beyond that 
was hinisolf tho brother of her deceased husband 
and therefore a fair presumption arose that he 
must have known what the plaintifi a a„o was , 
(2) that there was no equity m favour of tho defend 
ant to direct the plaintiff to restore tho considers 
tion money Gueushiddswami v Pshaw* (1019) 
I. L. R. 44 Bom. 173 

8. 42— 


s 12 . .3 Pat. L. J. 182 

See CrviL Procedure Code (1908), s. 9 
I L. R. 37 AIL 313 

1 Pat. L J 381 

0 II, k 2 . I L. R 38 Mad. 1162 
0 3UU, b 22 I. L. R 34 All 140 
See Court Fee I. L. R. 39 Calc. 704 
I. L R. 40 Calc 245 
I t R. 44 Calc 352 
Bee Deciabatobt Decree, Surr fob 

H E 43 Calc. 694 
L L R. 45 Calc. 610 
5e« Elechoy . I. 1, R. 41 Calc. 384 
See Hm>D Law — Auomoy 

2 Pat. L. J 481 
A«« UrvDtr Law — I mrarrANCE 

I L. R 43 Mad. 4 
See IIixdu Law— Widow 

L l. R. 41 AIL 492 
See Madbas Viluoz Co out Act (I or 
1889), a 24 . I. L. R 39 Mad 808 


Bee Mrvon . I. L, R. 35 AIL 487 
See SltrtdciriL Law 

L. R. 43 I. A. 243 
See Feval Assessment 

I L R 37 Mad. 298 
See PaoriT A Phewdre 

2 Pat L. J. 323 
See Sfecifio R subs' Act 
See UsurnccTEARY Mortgage 

3 Pat L. J. 71 

Brother of a Innatia suing In respect 

ol property purchased with income of lunatic’s 
property— 

See Admission . I L R. 1 Lah 137 


1. 


— • Illnstmtlon (e) — 

See Declabatobt Decree. 

I. L. P. 45 Calc 510 
■Hahomedan Lauj—Waqf 
entitled to vte tech 


-R<gk of Hah, 
property i. ,ue for a declaration t lot property , a 
taotf Tm Vamtiffs, Mahomedsn re^dents in the 
tlly ot Kanam.^gj for a declaration that a certain 
tdjah and the i_ 01 | adjoining it situated in a 
village in P*JF*j™* Kanauj was waqi property. 

ir.er .i.f *• - - | who had a right to uie 


Held, that as JlahomiJm 


-■ ■■■- s 42 — contd 

tho utgah they were entitled to sue and that no 
special permission was required to enable them 
to do so Zafaryab Alt v BaWatrar Singh, / L 
PS iU 497, and Jaicahra v Akhar Husain, /. 
L P 7 All 173, followed fFajxf Alt Shah v 
Diana tullah Beg, I L D & AH 31, distinguished 
Muhammad A lam v Areas Hr sain (1910) 

L L. R. 32 AIL 631 

2 — -Ctvtl Procedure 

Code (Act VIII of 1S59), e 15—15 and 16 Tie , 
e SC, e 60 — Suit iy plaintiff for mere declaration 
tfiaf the minor de/ewdawl was wot fits eon — fnvesti 
gallon of claim icilhovt delay A Talukdar plsintiff 
brought b suit for a declaration that defendant 
2, a minor, was not his aon and that he was not 
born to the plaintiff's wife, defendant 1, and for an 
mj motion restraining defendant I from proclaim 
Ing to the world that defendant 2 was plaintiff’s 
son and from c’aiming maintenance for him as such 
son The defendants contended that tlio suit wss 
not maintainable under the provisions of the 
bpecific Relief Act (I of 1877) and that it was pre- 
mature Held that tho suit was maintainable, it 
being within the provisions of s. 42 of the Bpoeifio 
Relief Act (I of 1877) Held, further, that In the 
Interests ol justice it was of tho highest importance 
that such claims should be investigated and decided 
without unnecessary delay, and when tho contro 
veray had once been brought to trial tho decision 
should ordinarily follow the usual course } ool v 
Eirisy, It Rep 1 Ch 434, distinguished Bai 

SHIM VaRTUBA V TnAKOBE ACABStnOBJI Bai- 

srvoHji (1910) . I L R 34 Eom. 676 

3 Rent decreet ob- 

tained by defendant again, l plaintiff)' tenant e if 
amounts to dispossession — Throwing c laud on title— 
Declaratory tvit, proper rtmedy Where the plaint- 
iff sued for declaration ol title to certain land* 
alleging that the some were in possession of his ten- 
ants but that tho defendant bad thrown a cloud of 
bis title by recovering rent decrees against some of 
tho tonants i Held, that the plaintiff could not In 
this suit ask for any further relief than a mere 
declaration of title, and was proceeding In the right 
manner in suing for declaration of the title only 
Lake Hath Senna v Ktehnb Ram Do),, / L R 13 
Calc 147 , Chtnnammal v Varadrajnlu, I L R 1$ 
Had 307 , A irmof Chandra v Hahomed Stddih, 1 
L R SB Calc 11, relied on. Banin Chandra 

BllUTTACnABTA V SATYA CnURAJf Majumdar 

(1010) . . . . 14 C. W. N. 676 

4 Suit for declara 

lion o / ob, tract right — Cause of action — Act ho 
Y II of 1SS9 {Svccetnon Certificate Act) s S A 
Hindu widow applied for a succession certificate to 
enable her to collect the debts of her deceased hus- 
band consisting mainly of a sum R*. 4 000 odd on 
fixed deposit with a bank. Objections being 
raised by tho next reversioners, an order was passed 
enabling the applicant only to draw tho Interest ac- 
cruing due trom time to time on thla deposit Tha 
applicant then brought a suit for a declaration that 
she was entltlod to the whole su m of money Held, 
that the suit was mamtainsble, the limitation upon 
her power to get in the money having been Imposed 
at the Instance of the reversioners Resho Pam 
S ixes v Ram Kpab (1910) I L. R 32 AIL 310 

5 ■ ■ ■ ■ . D eclaration , wj<» 

wifi t* ymn. In order that a »mt can be held not 
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SPECIFIC RELIEF ACT {I OF 1877 }— contd 
— — — — t 42 — could 
Lai ) i v Sri Girdhanj i 1 I It 20 All ISO di« 
tmguished. Jagannatit Gib r Ttrocya Kavd 
(1915) . . . . I It R 37 AIL 1S5 

14 Declaration suit 

for — Legal character or right to property, meaning of 
—Rights under a contract declaration as to, ■ J main 
tamable — S 42, not exhaustive — Ordinary rale — 
Exception — Kun, subscriber to — Ivngnee from 
subscriber — Ihght o/, »/ Co.it i sue payment— Suit 
for declaration by, if maintainable. S 42 of tho 
Specific llcliet Act does cot contemplate a suit 
for ft declaration that ft valid persona) contract 
subsists between the plaintiff and the defendant, 
as it is not ft suit for ft declaration of title to a 
legal character on ft right to property S 42 of 
the Specific Pelief Act is not intended to be ex 
hauativo as regards the circumstances under which 
declaratory suits can be maintained Robert 
Fischer v The Secretary of Stale for India, l L R 
22 Had. 270, referred to Krutaya v Kasipati, 
I L R 9 Had 55, referred to But a declaratory 
relief will not to given in respect of rights arising 
out of ft contract which would affect only the 
pecuniary relationship between tho parties to the 
contract, unless there are exceptional circura 
stances in a case to take it out of the ordinary 
rule Where tho plaintiff, who was tho purchaser 
of tho rights of tho second defendant who was a 
subscriber to a half ticket in a kun started by 
tho first defendant as Its proprietor, snod tho latter 
for ft declaration that ho was not a defaulter and 
was entitled to continue to pay tho subscriptions 
to the kun I Held, that the suit for declaration was 
not maintainable Itiwwusirai t Nabayaya 
( 1914) . . . r L R 39 Mad. BO 

15 - — ■■■ ■■■ - - Right to play 

music in public etreel — IFJelAer the declaration of 
right ran be claimed os a right — CinT Court Tbo 
plaintiffs, trustees of a Hindu tomple, brought a 
suit for a declaration under ■ 42 of tho Speciflo 
Relief Acf, 1877, that they were entitled to play 
music while going in procession past a Mahomedau 
mosque situated in a public etreot ITelJ, that tho 
plaintiffs were not entitled to have tho right to 
play music in a publio street claimed and declared 
as a right Per Heaton , J —The right to nae a 
street as a thoroughfare la a nght winch a Court 
might propcHv declare , but Uia right to pass along 
a street playing musio is not a right which the 
Courts ought to recognise in that sense Y*v, 
bates n Arrisuct c Aaoci. Kaoib (1918) 

I. L- K. 42 Bom 438 

10 — —Deri oratory decree 

Trerfi'H r in piwMi a cf property l riuh a 

Hindu icidois i cos milted — heruhon of mill ly 
treepeuscr — Suit ly recessionary heirs for deetira- 
lion of their rights and to set aside Kill On the 
death of the widow of a separated Hindu, in 
possession aa such w idow of her h isbaad • proper! i , 
the daughter of one of her sons, who bail bo'li 
predeceased the hu»b*n<J took po*w*s <ri Of 
the property to the exelusion cl 1 er two rt* ighters 
While so in poMcMion ot tho property tho sons 
daughter executed a will bequeathing tho pro- 
perty as 1* it were her own Held, on salt by 
person* alleging themwRee to l* the revere on ary 
brlrs for a declaration, that the son a daughter 
had Acquir'd no sdrerre or proprietary right to 
(he property and had no right to make a will ia 


SPECIFIC RELIEF ACT (I OF 1877)— corn* 

— ■■ ■ 5. 42 — eontd 

respect thereof, that no such declaration could bo 
granted hmrao Kunicar r Badri I L R 37 
AU 422, and Joipal Kunirar v Indar Bahadur 
Singh, I L B 25 411 1233, referred to Gangs 
v Kasha i Lal (191S) I L R 41 All 154 

17 — ... . Hindu Law — 

Av it by a Hindu for a declaration that a trill alleged to 
haie been executed by another member of the family 
Smog his indoio poicer to adopt is forged. — Ham- 
taueabihly of A mem her ol a Hindu family can 
maintain a suit nnder s 42 of tho Speciflo Relief 
Act for a declaration that a will alleged to have 
been executed by anotbor member of the family 
ginng his widow power to adopt is a forgery 
Bobba Padmonabhuau v Bobba Buchamma 35 H 
L J 144 followed Sreepadam I enlataramanna 
Y Sreepadam R a malal eh mam ma I L R 35 Had 
592, not followed Scbayya r ANNArcBKAJiiiA 
(1919) r L. R. 42 Mad 699 

18 — ■ — — — ■ Sut by a rarer- 

sioner of Hindu fur a declaration that another is 
net reversioner, pun nta i nabthty of — Order tinting 
o it defendant as parly under O I r 10 (2), Cunl 
Procedure Code and dismissing suit — Appeal from 
order, maintainability of Though under e. 42 of 
tho Specific Relief Act a Court can, in its discre- 
tion, grant relief by way of declaration, it is a 
•ettled rula of practice not to grant such relief 
where (ha oa)v question for decision is which of 
two persons (plaintiff or defendant) is the nearest 
reversioner or whether the defendant is a rarer 
sioner at all to the estate ol a deceased Hindu 
Saudagar Singh v Pardip haroyan Singh, J L 
R 45 Calc 510, referred to An ordor in a suit 
striking out from the array of parties a defendant 
a* an unnecessary party and dismissing tho rut 
against him Is In effect a decree and is appealable 
u such. Rama Rio v Tits Raja or 1 Imres 
(1018) I L R 42 Mad, 219 

19 Person (stiffed to 

a legal character, Jirorced wtfs if — Mother If can 
sva for declaration of legitimacy of child Tbo 

plaintiff sued her late husband for a declaration 
under a. 42, Speciflo Relief Act. for a declaration 
as to her marriage and tbo legitimacy of four 
children Tha lower Court found that tho plaint 
iff had been divorced some 20 yeara ago and 
refused the declaration about marriage, but 
decreed it at to the legitimacy of the eldest of 
the children who it was found, was bom shortly 
after the divorce i Held, that tbo plaintiff who 
ceased to haro tho legal character of a wife 20 
yean ago was not entitled to ask tho Court to 
make a declaration as to her marriage for thee* was 
no legal character in having Iwn a wife an f the n 
divorced That the decree of the lower Court as 
ta the legitimacy of one of the children eonll net 
stand, for the rnoth-r of a chill cannot l* Mil to 
have a legal tharaelcr M to whether her child, 
who Is not a part v to the rut is or is not Iryilirnato 
LsTTrav Meat r MoonTI Jinoya (1918) 

23 C W IT 171 

20 1 - Trespasser, salt 

fir ihdiMlm* Ly The ew»c« of e 42 of the 
v i>eci/l* lletlef Act, 1877, (« a title verting la th* 
plaintiff Ko anil will lie at the Instance of a 
trerpajvsr for a declaration that he ia a trewpesver 
Fejv Lat, 8JJCH r Haldras Naiayiv 

1 Pai, t- J 95 
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21 — — ■ Where through 

clumsy b! indering the plaint ffs who have 

ashed for a decree for pre-emption prayed only for 
a declare t on of the c Tight to pro i mpt the suit as 
•o framed was not nut ntamable under g. 42 of 
the Act bn t the lower Court was right In permitting 
the plaint in (he suit to bo amended although a 
fresh ail t on the same cause of actioo would at 
the t me have been passed by limit at on the plaint 
Me object having undoubtedly been to pro erupt 
the land *0 that the cause of act on was one ami 
tho same whether they eued for possess on or not 
Chajux Das r Astra Kdas (IB'S) PC) 

25 C W ff 289 

22 ■■ — ■ '■ 8«il for declara 

(loa of righto a certain than of joint Jtm ly properly 
rMinfatreiifif/ of A joint Hmdu family of which 
the parties to tho suit were members owned un 
divided shares in several village* in which there 
were many co sharers not connected with tho 
family The plaint tie severed themselves from the 
joint family and a d spute arose as to the extent 
of their share in tho fern ly property IltU that 
under the circumstances tho plaintiffs wore entitled 
to a declaration as to the extent of their share In 
the (amity property the provisions of s 42 of the 
Specific 1 el of Act notw thetand ng Asuan firvoa 
v Tclsi Smalt 2 Pnt L. J 221 

— Temple property 


SPECIFIC RELIEF ACT (I OF 1877 }~conld 

I 42 —coocil 

°Mo can be treated ss one of continuing wrong 
Within the meaning of a. 23 of tho Limitation 
act tho suit was therefore not barred by 1 mt 
tatiop Pavia Lal Biswas v Pakchu Ret Das 
28 C. W K 432 


. " ~r— ; JTrW that 

although the words legal character in s 43 
Of the Spoeific Relief Act have been hold to be 
wido enough to includo the right of franchise and 
also a right of being elected as a Municipal Com 
m Mloner, it was doubt la', whether regard be ng 
bad to the form of the su t and the declarations 
ashed for in this case the ease came within the 
words of tho sect on Cbaieuak ilpvicnMUTY 
o» Kombuho p 1'isseswak Gaos* 

28 C W K 81 

26 - 


— Permanent lean — Invalidity of lent — Sort for 
dechmt o» ly wrlhpperl — J/al»toi "ability of mat 
Worshippers of a temple can maintain a suit for a 
doclarat on that a permanent lcaao of temple 
property granted to the defendants in possession 
is mvstil Veibamaolakxxi Ramaswauy r 

Soma Pitcjiatta (irO) L L R 43 Mid 410 


s 146 Criminal procedure Code {Act V of If 96 ) — 
Effect of Hag etratc I attachment on the quirt on 
of polices on — Limitation Act {IX of 1903) e 
S3 and A'li 1 20 and 142 period of l mlation 
applicable to the ease Plaintiff was dispossessed 
from ions land* by the defendant in April 1904 
and in June 1901 the lands were attached under 
e 116, Cr P Code owing to d spates between 
tho parties Plaintiff brought tho present suit 
for recovery of possession in Way 1916 Tho 
lower Courts held that pla nt ff had title bnt that 
tho an t was barred by limitation Held that 
tho su t though framed as a suit for possess on 
cannot bo treated *a inch because the possess on 
wso not with the defendant but with tho Wagis 
Irate who wasnot and could not bo a party to 
the suit Tho art ole therefore applicable to the 
suit was Art 120 of the Limitation Aet and not 
Art US The pcretlan ol the 'Magistrate tu 
that of a stale holder and during tho contlnu 
anco of the attachment the property was In legal 
custody which moat bo held, to bo for the benefit 
ot the true owner • t. the plaintiff And the 
possession of tbo Mag strata being in law the 
possession of the true owner the defendant s 
possession was de tenoned upon the Magistrste a 
talcing possession under tho attachment in other 
words the pin ntiff must he taken to have lean 
restored to possess on constructively on the date 
cl the attachment. He therefore got a fresh 
storting point for purposes cl 1 nutation, and the 


Declaratory nil 

-x - mortgagee for declaration of the right of mart 
gagerr 1 died leaving • widow and two eons and 
a will by which he appointed his widow ss his 
cx ®)utr ’ The two sons mortgaged the property 
to Rand the widow, tho executrix sold the property 
trader mortgage to P 3 brought a suit for eon 
•traction of 0 1 will and for a doclarat on that tho 
rights of the torn had not been affected by the 
will and that the widow had nought of property 
Held that the plaintiff must first of all establish 
hij right aa mortgagee and until that u done ho has 
no causo of aol on for maintaining a suit for a 
declaration of tho title ot his mortgagers. The- 
plaintiff should not at the appoUate stage be 
allowed to amend tho plaint to raise the oneetion 
of bis right as mortgagee as that would Into! vo 
taking cl fmh evidence end a trial it eioeo 
Bais i Cuaxura CitATTraJXO c Sm Oolap Mont 
D«r 23 C V/ ff 552 

• ss. 42 end 54— 

See Hakibsauuaxj 

I L. R 43 AIL 159 

s 43- 

Res Ctvn. Fnocxctrst Cool 1903 s 11 
LLB 44 Mad 778 

■ 45— 

See Dr 8iov I L R 45 Calc 606 


Sts Itostcnsi, Couo&vriov 

I £ B 40 Calc 830 
Sec Mcxicical Eli error 

I- L. R 39 Calc 398 ”34 
HE 15 Calc 850 
1 I* R 46 Calc 119 
See UxrvxeaiTT I.scrtrsrsnrr 

I LE « Calc 518 

i Coart t power of inferfer- 


See Excise Promts Dott Act (X o 
1919)— 

SS 3 13, Sen I 

I L R 45 Bom 108 
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SPECIFIC RELIEF ACT <1 OF 1877>-<»»to 
3 4 ’f—contl 


Chief Judge of Small Carte* Court — City of Bombay 
Mnineipal Act { Bom Aet III oflSS8 as amended by 
Bom Aet F of 1905), it 33 and 31 A Municipal 
election petition baring been lodged with tbe Chief 
Judge of the Small Causes Court, the latter unseated 
two of the successful candidates and found causo of 
objection against the candidate In whose favour 
were recorded " the neat highest cumber of valid 
votes after those returned as elected ITe declined 
to inquire further into tho claims of any other 
candidate or to declare any other candidate elected 
as, on, his interpretation of s 33 (2) of the Bombay 
Municipal Act (Bom. Act HI of 18SS aa amended 
by Bom. Aet \ of 1905), he was not able to do 
so Tho two highest of the other unsuccessful 
candidates thereupon obtained rulea against the 
Chief Judge under s 45 of the Specific Relief Act 
(I of 1877), to show cause why be should not 
proceed to doclare them elected under a 35 (2) 
above mentioned II eld, that the case fell within 
the general prmciplo referred to in I * parte Milner, 
(1851) IS Jot 1037, that where an inferior tribunal 
Improperly refused to enter upon a complaint, & 
mandamus would Issue S 33 having been held 
to empower the Chief Judge to act asido tho elcc 
tion of any number of candidates returned a a elect 
cd, there was nothing repugnant in construing the 
section as empowering the Chief Judge to fill up 
eny number of vacancies so created from the list of 
unsuccessful candidates subject to tho provisions 
of the eectlon It was clearly incumbent on the 
Chief Judge to deal with the question of filling up 
both tho vacancies lie should accordingly pro- 
ceed to place the unsuccessful candidates m order 
of valid votes Tbe two with the highest number 
©t valid TOtca against whom no causo of objection 
was found should bo declared to be deemed to be 
elected If only one qualified, or none qualified, 
proceed id ga for filling tho vacancy or aacancie* 
would have to be taken under s 34 An applica 
tion under s 33 (I) should name the persons whose 
election is objected to /" Me mailer of the Sfeci- 
nc Relief Act, and In the mailer of Sarajally 
Mtwooji a yd Jimt Jesun (1910) 

I L R 34 Bom. 659 

2 IVhere the Magia- 

tiate had refused to furnish such copies to a party, 
(he High Court under » 43 of the Bpecifie Relief Act 
ordered the records of tho coao to be brought up to 
High Court and kept with tho Registrar, and 
allowed liberty to the party to take copies Bem 
Mauhl b BavrajEE v SirLEvnaa Nath Mckerjee 
(1911) . . 15 C W If 770 


Jforfros — Smote and the Syndicate, re .prefirs 
fCKtm of— Regulation St fifth* Malms Umeernty 
Bcgul t'lOSJ fronting for protests to Government 
teken ultra Tire * — htfntal of Syndicate to eend 
pretest ta Got eminent — application for an order 
again*! Syndicate — Syndicate, a “ public officer 
protestor, “*a injured person ” and by lair, a 
• tow for Ms lint being ' will" • 4i — “ Other 
epeafe and adopnate remedy ” in * 4S, mean- 

ing of— Substance and nfit form of pro tee! ired 
resolution, to in tooled «f In granting an applies 
tion for an order under a 45 of tbe Specific Relief 
Act filed bv a Frliow of the Madras Unlicrsitv 
agtinat tho Svndicste thereof for the puree** of 
compelling tho S radicate to forward to the Govern- 
ment a protest of his under Kcgula'Ioo 61 of tbe 


University Regulations against a resolution of tho 
Senate Hell, under tho Madras University Act of 
1857 and the Indian Universities Act of 1901. that 
the Senato of the Madras University is tho legis 
latno and the Syndicate tho executive government 
of the University The scheme of the Acts is that 
general rules (called regulation.) framed ns to 
matters within tho competence of tho University 
are to be made by tho henate, fa some cases with 
the sanction of the Government and that the 
Syndicates powers are purely evecutivo and 
limited to tho application of those mica to tho facts 
and exigencies of particular cases as they arise 
No sanction of Government ia required for tho 
Svndi-sto s application of the genera! rules made 
by the Senate and tbe Syndicate is entitled to 
mate its own standing orders, *nd subject to tho 
Regulations of tho University, to regulate its busi- 
ness without the sanction of tbe Senate The 
Syn I catc can Uruiv forward regulat on for aitop 
tion by the Senate S ich being tho relative powers 
of Iheso two bodies, a power given to tho University 
by s 3 of tho Universities Act VIII of 1904 to 
appoint University Professors and 1 ectureni and a 
spocifio power given by ■ 25 of tho Act to the 
Senate of the University to make regulation, 
subject to the sanction of'the Government for the 
appointment and duties of the University Professors 
and Lecturers are exercisable only by tho Senato 
and not by tho Syndicate Such a power cannot 
bo Included within tho administrative or minis- 
terial powers of tho Syndicate which it is compe- 
tent to excrciso without the approval of the Senate. 
A regulation or a proposal brought forward by tha 
Syndicate In respoct of such a matter for the 
approval of tho Senate becomes on adoj tion by 
the Senate a regulation or a resolution ot the 
Senato Itself, and a* such liable to bo submitted 
for tbe approval of tho Government Being 
on tit tod to male regulations consistent with tho 
Act, tbe Senate has power to niako a regulation 
providing fur a protest to Government, by a Fellow 
of tbe University against any resolution of the 
Senate In such a matter and if, under such a regain* 
turn tho ''indicate is hallo eventually to submit 
the protest for tbe consideration and orders of tho 
Governnent, the Syndicate has no power or dis- 
cretion to refuso to tend tho protect, and the 
person protesting in on any suih refusal entitled to 
obtain from the High Court an order fa the nature 
of a mandamus eomjvllieg the Syndicate to submit 
the protest to the Government Hell, further, 
that the Svnlicat? of the Madras Umremtv i* a 
statutory body of persons hoi ling a “public oil e 
mtkho tie xaoenlag el r -IS el tho SptsrtOa I'e.Wt 
Act though no emolument* are attached to that 
dice Where a statute appoints a holy of persons 
to carry out purposes of fiubbe i-metii the pernors 
constituting such a holy .pm fid a become holder* 
of » ••public office ■ 'The per* n J retesting I. 
entitled to the relief sought for, as an injured ” 
person within tho n earing of t 41 fa) wen (bough 
there may bo others equal! r entitled to proliwt 
in the same matter Tho regutotlon of Ibrvnute 
prowling lor the j ro*ret, being made under tho 
powers given by the statute has the furto of law 
and ft Is • law for tho tima being " within s. 4 1 (l). 

A regu!a*ion of the Senate prowbng for protons to 
Gov err.ro cat in reeprcl of ail it* rreobrti me «J1 1» 
»ftr>» tires In rwpect of thoee wthh do r.ot under 
the Act require the unction fur the Government. 
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SPECIFIC RELIEF ACT (I OF M77)-«-.itf 
— " ■ — *. 45 — »«[•! 

What m feet and 1 1 balance is a resolution ot the 
Senate amount 115 to • regulation passed after duo 

not co roust be deemed to bo so however d ffcrontly 
it may hsve been described \ doeun cut which 
in form on 1 s itaUnce is a protest ags not a reeoht 
tion is none the loss a protest bo^iso it eontsns 
arguments aga nit tbo validity of certain mci tental 
matters lending to tbo passing of tie resoluton 
The word rcoolaton in Regnlat on St means 
only regulation Per Hux iraswaui S*stvi 
T in 3 —The proper ewwso in applying for a 
mandamus against a statutory bods >s to lake pro- 
ceedinra aga nat the body as such in its 081 111 
designat on and not against each of the in tin lulls 
composing the body I'fco fact that an appl cant 
for a mandamus 1 as other re nod os is no bar to 
Its Issue rodeos they amount to other specific and 
adequate ren ody ' wluch means equally con 
ven ent speedy boncfic al and effcetaal remedy 
Other specific and adequate remedy in a. 45 
(d) relate to a receJium juris aid not a remedy 
by the act of party lit re Q A NaTCBAnakoK 
It raUAXst un <1010} 1 L P 40 Mad 123 

bs 45 40— 

Sit Mavpamcs I LB 33 Calc 553 
Set FLriDsnauiP Examination 

1 la R 40 Call 5S8 

*' ' — ■■ The petitioner having 

obtained a decree in the Court of the feubord oste 
Ju Ige of Shahabad for recovery ol possession 
against an infant whose estate was with the Court 
of Wards applied pending defendant • appeal 
to the H gh Court for an order under a. 45 ol 
the Spocifio Relief Act calling upon tho Members 
Of the Board to relea«o the eitato Held that 
the failure to implead the infant whose Interest 
would be affected was fatal to the appl cation 
In the matter of hgsno PeosaD Sixqji 

15 C W N 603 

ss 52 to 58— 

Ste Is junction I LB 47 Calc 733 


Bit QataVal 2 Fit L. I 705 

See Ms ha Brahmans 

LIB 43 AH 159 
See Tbu 8 t I LR U Cole 19 

bj 51 to 57 (Chap X>— 

6 «e Townses U B 33 Calc 6S7 

bs 64 60 (e)— 

See Injunction 1 LB 37 Calo "31 


8 55— tajmeeton—bv t by Urban 

mndi » to prevent the Hindi defendant* from 
rnlerfennff unlh the eallisj 0 / its azan at a mompie btt 
Hairing conches etc . — \ nuance, erplainej In a 
v Uage oocuji ed bv about GOO Hindus and a little 
over 100 Mahammadans there are 2 mosqnes one 
just onteide tho abode unconnected w th tho present 
ease and one inside the olaji erected about 200 
years ago Thu had I*Uon oat 0 i repair and was 
repaired within recent years and woe then used ss 
a school and for other semi re] gious purpose*, 
but more recently was used for prayers The 
Hindus objected to the calling out of the area, act! 
when it was called t« t and at tho time of subsequent 
prayer the Hindus blew conches, heat arums and 
created noises and disturbances The Muham 


SPECIFIC RELIEF ACT (I OF 1877 >— contJ 
— — — 65 — cokII 

madins then brouelit tho present suit for 4 n 
injunction to restrain the Hindus from interfering 
with the call ng out ol the a,a» and praying m 
the mosque It was found as a fact that the objeot 
of the defen lasts m blowing conohes waa to atop 
the calling of the aoin Hell that the Jtubom 
m-vlans bad on Inherent nght to call out the area 
from the mosque Held also, that the no ao> 
mode by the defen lants colloctively and contm 
uously at tho t me of calling out the aren for the 
solo purpose oi frustrating the object ot tho call 
constituted a nuisance and it was no answer to 
the suit that the little noise made by eo-h ol 
the defendants personally di I not amount 
to a n nuance Umbtoa v SlelluK (3 Ch 183) 
referred to also Kerr on Injunction p 168 and 
213 Held further that plaint Bs wore entitled to 
the inj motion prayod for becauso tho nuisance 
caused by Ihe defendants was not a reasonable 
exercise of their rights and wss on Infringement 
of tho rile of give and take live and let live 
Header v Sc.7IW (2 Ch D 692 ) a»d Christie y 
Dartj (L 11 1 Ch 316) referred to JsWABD 
Sixoir r Mohammad Dis I L. R 1 lah. 140 

0 50 (E)— 

See Injunction I L E 37 Cato, 731 

* 68 111 u>— SuU/orx junciwin, s/ 

lies ttffntnet Irtepateer A plaintiff who is out of 
possession thcsiJd not bs allowed to sue the de- 
fendant who Is alleged to be in possession as a 
tree passer for an injunction lie ought to sue 
for recovery of the land. Jahab Lot, Bax dub t * 
Nauba Lai. Cuaudscm (1213) 

18 C W N 845 


SPECULATIVE PURCHASER 

Ste Cbrtivioaik or Sits 

I L. R. 37 Calc. 107 

SPES SUCCESSION 

See Hindu Law— Widow 

I L R 38 Bom 224 

transfer of — 

See KnojAB I t B 38 Bom 449 


SPIRITUAL WELFARE 

See Hindu Law— Alixsation 

I L R 43 Calc. 674 

SPIRITUOUS AND FERMENTED LIQUORS 
See Excisiabl* Ahtious 

I L R 39 Calc 1053 

SPY OR DETECTIVE 

■r See Accowrucn L L R 33 Calc S 8 


SRADH 

offerings lo the dead at— 

Set Hindu Law— Gift 

14C W H 1005 


STABLES 

Set Luisasc# I LB 40 Bom 401 


STAKEHOLDER 

■ ■ - - - ■ Deposit 0 / nonet/— Valid 

amgnmnt Iff depositor to hts creditor — SegUct 
of Pit creditor to recover — Creditor eJiorcrehia wiIS 
the amov’d. Where money deposited with a 
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STAKEHOLDER — contd 


creditor being able to recover tha amount so 
assigned neglected to do so he was chargeable with 
the amount, Gastatiuo Balkeisilsa I! hide c 

THE liiHASAJA MaDUOTULO ilVIlE (1910) 

I L K 35 Bom 1 

STAMP 

See BtrfDEnxiusD Auevatio’v Act (II 
ot 1903) a 17 

ILK 38 AIL 351 
See Civil Pboceditse Code (Act V or 
1908) — 

8 9" I L R 40 Bom 541 

as 107 149 O VII B 11 cx. (c) 

I L P 38 Bom 41 
See Evidence I L R 33 All 494 
See Stamp Act (II or 1899) — 

— — Agreement of sale executed on aa 

unstamped paper— Secondary evidence not per- 
missible 

See Cotibact I L R 45 Bom 1170 


STAMP ACT (II OF 1899) — conti 


- a 2 (10) Sch I, Ait 5 cl (c)— 


on a promissory note eieented in 

Hyderabad— 

See Peomissobt Not* 

I L R 42 Bom 622 
STAMP ACT (II OF 1899 ) 

— g 2 (5), — Attestation what ts — 

A document written fry person other than executant 
if attested 6 j. the writer who d d not i jn t is 
attesting u> tnees The attestat on referred to in 
b 2 sub-s (5) cL (6) of the Indian Stamp 
Act moane attestation on the face of the loetru 
ment Bided Raxjah Majomdae e Max o ax 
Sahkab 

28 C W N 585 

e 2(5) arts 15 and 49 of Schedule / 

Court Fees Act (IV of 1870 ) Schedule II art 6— 
Seeuntj bond by receiver bind ng himself and his 
properties — Proper tlnmp — Whether liable under 
Stamp Act and Court Fees Act A eocar ty bond 
m favoar of a Court, executed by a rooe ver binding 
hi mao If and hia proport eo for tho d le d soharee of 
h a dut 09 mint be etampod both under the Court 
Fcea Act and undor art 40 of Schedule I of the 
Stamp Act Sulunnta v J lahab r Prasad ( ISSO ) 
/ L B 11 All 16 (F B) and Referred Ca»o 
No 19 of 1911 followed Amibtuaumal c 
Ramauxoa Gouxdajt (19 0) 

T t V, 

* 2, d (3) (bl, s 35 (ny-Shahajogt 

hind i wsufjlcientlj stamped admissib l ty in to 
dense — Payment of penally The plaintiff sued lor 
recovery of money due on five instruments described 
aa bundis. The documents bore an Improved 
atamp of 4 annas each, were each of them attested 
by a witness and the money secured thereby was 
made payable “ to tho respectable holier Held 
that tho documents in quest on wore neither 
bilia of exchange cor promissory notes but bonds 
within tho meaning oi a. 2 cl.(S)(fr) ul the Indian 
Stamp Act and were admissible in evidence on 
payment of dnty and penaltv under a. 35 (a) of 
the Indian Stamp Act. Kmuabt Cuasd Sdeasa 
Ashaeam Maitaio (1915) 19 C W S 1323 


I 2 (14) , Sch I Art 5— Instru- 
ment — Enlry inrrywlero* fo hinny certain macht 
nery attested bj tl umb maths of h irers — Memorandum 
cf agreement — Stamp In a book kept by the 
owner of certain machinery for the manufacture of 
sugar which purported to be a register of sums 
payable with respect to tbe letting out of wooden 
machines (tWii) and rollers for pressing sugar 
cane and iron pans for boiling sugarcane juice was 
an entry to the following effect — Harkesh son of 
Kunwar and two others residents of mauta Salem 
pur hired a BUgarcane preesiog machine in conaidcr 
ation of a rent of Ps 15 from the plaintiff through 
his harinda (named) that they would pay the hue 
In Chat', and in default would pay interest at 2 
per cent per mensem Below this entry were the 
thumbmarks of the persons who hired the machine 
Meld that this entry amounted to an instru 
ment aa defined in s 2 sub a (14) of the Indian 
Stamp Act 1899 and was a memorandum of 
agreement within tho terms of article 5 (fr) of the 
first schedule to that Act. Afufcliand Lota v 
Kashilullav Ruui si L. R 2o Calc 111 referred 
to Mutasaddi Lab r Haeezsii (1913) 

I L R 38 All 11 

< 2 (15) Scb I Art 45— 

■ ■-—.-Pinal decree effecting 
part lion ichnt u To make an order chargeable 
with stamp duty under a 2 (15) of the Stamp 
Act of 1899 it must effect an aotual division of the 
property An order declaring the rights of the 
parties and directing further proceedings lot the 
ascertainment of the epocifio shares is not each an 
order Courts ought not to pass interim orders and 
direct proceedings in execut on for the asce tarn 
ment of the specific shares The final order should 
bo passed alter tbe spec fio shares have been as 
certaincd. A decree reciting a manamah made by 
consent of parties allotting specifio propert es to 
the several parties and directing other parties to 
del ver possess on in chargee bio with stamp duty 
under Art. 45 of Sch. I as a final order effect 
Ing part lion within s 2 (15) Being made by 
consont of part es it is also an instrument whereby 
co owners havo agreed to divide property in 
severalty and falls within the first part of s 2 
(IS) THraCVENOADATBAMIAK V MUXOIAH (1911) 

I L R 35 Mad. 26 

Stamp — Port tton — 

Final order for effect ng a partition. Meld that 
the words final order in s * «1 (IS) and 
Art cla 45 (p\ of sch I to tho Indian Stamp ’Act* 
1899 referred to tho final order of the lowest 
Court of original jurisdiction empowered to g re 
an order for effecting a partition at the tune it 
is passed. Stamp Reptbzvce nr Boasd or 
Pevevtj* (1014) I L R 38 All 137 

8 2 (18)— 

See s. 25 I L E 41 Mad 48fl 

t 2 (17) and Arts 40 and 64 — 

Mortgage deed — Hypothecation letter of accompany 
ing a tiff of exchange Where a document ran as 
follows . — “ Tbe executant being desirous o! cany 
mg on her deceased husband s bna ness of which she 
is now tho owner doclsres a trust in favour of tho 
Bank of Madras in respect of aschinerv plant, 
fixture and furniture and stock in trade in con 

3 K 
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STAMP ACT (II OF 1899) — contd 
— . .. — g S — could 

*« 5 28 43), 35, 5T (!) Tt* concurrence ol several 
parties to one and the same lease does not male it 
a multifarious document within the meaning of s B 
of tbo Stamp Act The stamp-duty on such a 
lease u the same os on a conveyance for a const 
deration equal to the amount or value of the fine 
or premium for which the lease is granted In tt 
Paras r a Collieries Ltd (1910) 

I I R 37 Calc 629 
■■ ■■ ■ ... i — ... Sale — Mortgage for duo 

performance of covenant * — Distinct matten, meaning 
of — Stamp payable. A aale deed in which the 
Vendor mortgages lands not Included in the aale 
•a security for the due performance of his cov 
enacts need not he stomped both aa a aale and a 
mortgage Gctiadan tu» budiri v 21 old in (1918) 
I L P II Mad 4C9{F B) overruled Secpxtart 
to the Commission eii or Salt Abeam and 
Separate Revenue Madras (Refxbbing Orpt 
ceb) (1920) I L R 43 Med. (F B ), 365 

U 5 6 38 f Sch I Arts 5 43— 

Fee Stamp dctt I L R M Cate 669 

— — l 12 Scb I Arts 1 5— Stamp— 
Acknowledgment of it dell— Sarkkat — Stipvla 
lion for payment of mlereet— Igrecment—Conutta 
lion of adket ire tlamp In aupport of a claim to 
recover monev lent, with internet an acknowledg 
ment or larkhat wag produced which waa In the 
following terms . — * Farlkat executed in favour 
of SheoraJ Ram Tell bv kfahadeo 

Ram { borrowed Rs 200 interval rate Re 1 8-0 

S r cent, per mensem date Bniiakh Sndi lat, 
mwat 1071 ” At tbo top of the document waa 
affixed a one anna a tamp on which there was ooly 
one horizontal line drawn acroaa it Held that the 
tar Vial was cot merely an acknowledgment of a 
debt hut contained a stipulation to pay Intercat, 
within the meaning of ait 1 ot the first achedule to 
the Indian Stamp Act 1690 and therefore required 
to he a tamped aa an agreement under art 5 (e) 
of the same schedule. Ldil Lpadhya r Bhawam 
fin I L, It SI AU St and Dulmha Aval mr r 
llaknieo Pratad 1 L. B SS AU I3G diitmguiahed. 
LarumUx ii v Oanesk 1 login talk IB. A’ S Bern 
373 and Mvlehand Lola v Xothiiulhn Biiwat. 
1 I, E SS Calc. Ill, referred to Held also, 
that a stamp may to elTectoally cancel cd Ly 
merely drawing a line acroaa it 8 12 of the 
Act does cot mean that it is nrcesaary to cancel 
a atamp in aueh a manner as to tt ate it phyaically 
Impossible for any dial onevt person to male 
hereafter * fraudulent uio of theetamp SI oka m 
mod Amir Mina Ixg r Baba Kedar \atk, IS 
Ovik Cater SS referred to Mahaoso Kobi r 
Suxobaj Ram T*li (1918) LLR 41 All. 169 

— 8 22 — Manpot — Counterpart of leaea 

— DacHm'nt filing a charge On improvement* fer 
•rrtnrtef rent— Stamp duty uK*lk<r payable both at 
counterpart ami at mortgage Where a tenant ex 
tented a morapal in isronr ol a landlord agreeing 
therein that the arrears of rent if any should le 
achargeonltejmirovemmta that might t« made 
by bua If Id that a marupat i« tt« counterpart 
of A leaae or a deed executed l*y a tenant promislrg 
to pay a certain rest and that tbe document tn 
question jnn*t be stamped loth aa a counterpart 
and a* a mortgage Germ o as Riutrcttl • 
Warns <l»n . . 1LE.11 K »d- 4€3 


STAMP ACT (D OF 1899 )— anti 
• a 25— eonhf 


■ u 28 and 35— Mining leaee— claim 
for royalty m tzoett of amount covered by tlamp, mam 
taindbihty of The provisions of g 20 of tha Stamp 
Act, 1889, are governed by g 35 and, therefore, a 
leasee under a mining lease ia entitled upon pay 
meut of tbe penalty under the latter section to re 
coverthe royalty provided for In the lease even 
though the amount claimed ia in excess of the 
amount covered by the stamp used in the lease 
Kfiiab Braj JIouas Singh r Lacdiii Kabacc 
Aoarwala 5 p a t L. ] 660 

S3 27, 64 (a) — Execution of document 

— \ot containing statement of faett offectmg duty — 
Stamp Certain property was sold for Fa 20 000 
to one R who paid Rs 1 000 in cash and agreed to 
giro tbe vendors credit for Ra 19 000 to he drawn 
against a* required Shortly afterwards the 
parties agreed to rescind the contract and P re 
sold tbe property to hu vendors, giving them a 
conveyance in which the consideration was stated 
to he Ra 1 000 in cash, no mention being made of 
the extinction of his liability to pay the remaining 
Ra 19 000 He Id on theac facta that R had com 
mil ted an offence within the purview of a G-t (a) 
of the Indian Stamp Act, 1699 Eaifxrob c 
Ramzsuar Das (1010) I L B 32 AIL 171 

i 28 (3)— 

See Stamp dctt I U R 37 Calc 629 

I 33 (I) — Impounding of doevmtnl 

Inn family Han ped—Condiliont neetttary for Hit 
application of tcclton — Suit for money on hatch tta 
produced 1 1 Court in bound volume containing other 
hatchittaf — Juried icticn of Court to in pound thoie 
other hntchilloi In a auit for recovery of money 
on a hotehnta tbe pia ntiff filed along with the 
pin nt the hatehilta which waa in a bound volume 
which contained a large number of ka^kitcat 
executed by other persona in favour of the plaintiffs 
Tbe hatchitta on which tbe auit waa brought leirg 
found to bo Insufficiently stamped the Sfunaif 
examined the other hatekittai and impounded them 
under a 33 of tbe Stamp Act finding them to be 
lnaufciently itamped // W that under a 83 
the Monalf bad no Junad ctlon to impound tbe 
hatch Uas other than the one wlich formed tLe 
basis of tbe auit Be'ore action can be taken 
underauh-* 1 of a 33 it moat Le established tlat 
tbe inatrumrut in quest on waa produced or Cairo 
before the officer mentioned therein in the per 
formanc* of his funel on* and baring regard to ibe 
stage at which the Munsif took action It could not 
be aaid that tie kafrli tat were produced or came 
before tbe llnnsif in the perlores xtvee cl bU fane 
lions biSHt Mohan Shaba r Kcmcd Kotik 
Biswas (I91G) 21 C W. V 248 


Set l 


25— 


L L. E 37 Cile «29 
» tG. . 5 Pat. L. 7 6f0 

. - — — Cm! rmd«i« Ccrft 

Met » cf IKS) O XI/ r SI— Cor rad Act fIX 
of lt’2) • I* H {3)— Court-tale— Buccrtiry that 
the judgment J liar had no micelle interrel — 
faCurc of toundnetlou—Suil by auction purclaltr 
far rattit turn or return tj puiclott money— T rfl 
lion I tf the judgment-ereditor end rtrtieu-gurc hater 
Sufi not tog* nolle by Smalt Court* lourt— 
Cost m fed doemsust ttgarlei at uen-tzUtenl 

3x2 
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A Oort sale purchaser baying discovered that 
the judgment debtors bad no saleable interest in 
the property Bold brought a suit againat the iodg 
ment-creditor (or recovery ol possession of the 
property, or in the alternative, return ol the par, 
chase money on the looting ol totarisilure ol eon 
sideration A question having arisen as to who 
t her the suit was maintainable //eld, that the suit 
»as maintainable inasmuch ea under the Civil I’ro 
ceduie Code (Act V ol 1903) there was an implied 
warranty of some e a leable interest wl en the right, 
title and interest ol the judgment debtor was put 
up lor sale, and the purchaser's right based on 
such implied warranty to a return under certain 
conditions ol the purchase-money which had 
been received by the judgment creditor was 
recognised The relations ol the parties, namety, 
the judgment creditor and tho Court tale pur 
chaser were also in the nature ol contract //rid, 
further, that such a suit, though the subject 
matter wai less than Ha tW, was not cognisable 
by a Court ol Gmail Causes, there being » prayer 
lor possession ol immoveable property An 
unstamped document being Inadmissible in evl 
dence must be taken as non existent Rrsrovji 
Abdubib Iiuti t Ylvatik Oasaannaa Bha-t 
( 1810) I LR 35 Bom 29 

— — as 35, 38— Scb I, Ait. 40. Exems. 

(2)~BM of trehange written on several pirccj of 
stamp paper, if properly stamped— Uypothecation, 
letter OJ. not stamped hal registered, if admissible 
•a tvulcncc— Power of Appellate Court to question 
odmusilBUy on the ground of ijuujjtciewy of stamp 
—Document not duly stamp*!, improperly registered, 
if io bs therefore rejected— Begvstrolwm Act (LEI 
of ISOS), s ST A document which was in fact 
■ bill of exchange, though it was loosely described 
as a Aundi, was properly stamped undor r 0 ol 
the Buies ol tho Governor Censrai in Council 
when a portion ol It apjieared to hare been written 
on each ol three sheets of stamp paper of the 
aggregate value required by law Where a regie- 
taring officer having examined a document present 
ed to him for registration came, rightly or w rongty, 
to the conclusion that, being a letter of bvpotheea 
tlon accompanying a bill of exchange, it was exempt 
Irom doty under Art. 40, Exemp (2) of Sch I 
of the Stamp Act and accordingly certified on the 
bill of exchange that It was projierly stamped and 
registered the loiter of b 7 pothecat 10 nl. 1 tho.it 
requiring any further duty to be paid In respect of 
“ //<«. ‘hat an Improper registration In view ol 
a 97 of the Rc"istralion Act could not possibly 
affect the validity of the document That tho 
Court of first instance having admitted the letter ol 
hypothecation Sn evidence, the High Court was 
precluded from taking exception to it on the 
ground of its having been insufficiently stamped 
by s 38 ol the Stamp Act. That it did not lie In 
the month ol the representatives of the exeentsnt 
of the lettor who was responsible for the proper 
stamping of the document to plead in a suit to 
enforce it that the contract waa not blading upon 
him because ho had succeeded in defrauding the 
Revenue authorities Sabaoa Kara BhItt* 
ctabjix v Gotoda Coavsba Das~(1919) 

|23 C W. H. 534 


men! accepted os evidence by Inal Court, if mo y he 
rejected on appeal A ststement to the effect as 
follows. " Its 2,115 — balance due" followed by 
the dato and the debtor’s signature is an seknow 
ledgment and should be stamped as such But 
under a 38 ol the Gtamn Act if Such a statement, 
though unstamped, has teen admitted in evidence 
by tho Court of first instance, it cannot to rejected 
by the Appellate Coart. Sm*iv < I* Asia 
rue-sap Kan (1913) . 18 C. W, B 697 

ss 40. 57 — Instrument certified by 

Collector to have been duly stamped — Deference by 
Chief Controlling Detenus Authority to High Court 

S ectioning correctness of CcBeelods decision — 
tnediehon Held, that if a Collector haa taken 
action under e 40, sobs (1) (b) ol the Indian 
Stamp Act, 1S90, and having received the deficient 
duly and the penalty imposed, has certified onder 
inb-s (f) (s) that the instrument before him is 
duly stamped the effoet of sub a (2) is that the 
jurisdiction of the Chief Controlling Revenue 
Authority lo refer to tho IRfh Court, under a. 67 
of the Act, the question whether snch instrument 
it in fact sufficiently stamped or not is ousted. 
Reference under Stamp Act, s 61, l L. R 25 Mai, 

7 Si, followed Shot Rinat* ex sr Bo aid o» 
Rtvx.vux (1017) . . I. L. R. 40 AIL 128 

— — » 62 — Portitiondeoree— Court fee stamp 
erroneously used for non judicial— Valuation of 
decret by fling Of non-jtuhcial stamp on appeal— 
Cirh Procedure Code ( Act Y of 190S), 1 151, The 
pisinUff in a suit lot partition by miataka filed a 
Court fee instead of a non judicisl stamp In order 
that a decree might be drawn up thereon m ac- 
cordance with Art. 45 of Gch. I of the 8tamp Act, 
and the mistake was not discovered till after some 
of the defendants had preferred an appeal against 
the decree ao drawn op and others had filed cross 
objections, when the plaintiff having applied for 
execution of the decree, the Subordinate Judge 
dismissed the application holding that there was no 
vshd decree capable of execution Mi, on plaint- 

iff's application in the appeal, that the High Court 
could, in the exercise of its powers under s 151 of 
the Civil Procedure Code, direct the plaintiff to 
filo a non judicial stamp of the requisite vslno in 
the apje<sl, so as to validate the decree with retroa 
pective effect from the date when it was drawn up 
Ckhoytmnwarasa Jfvbi v fjflsvr ar Fakuemw, I Lit 
37 Calc, 399 J c 11 C L. J SS5, referred to 
Tho High Court in suth a esse cannot direct the 
refund by the revrnae authorities of the value of 
the Court fee stamp thus erroneously used. S 52 
of the Indian Stamp Act does not cover a case in 
which Court fee stamp has been erroneously need 
where non judicial stamp ought to have been need 
under ths provisions of the Act Reference under 
s 67 of Act II of 1SSS, I L. B 23 AH 213 referred 
to SHAttn RinciiDct v Lath Ahmad (1910) 

14 C W. B 1101 

I 57— 

X. L. R. 37 Calc. 629 

See 8. 6 

See a. 40. . . L L. B. 40 AIL 182 

- Reference under Art. 5, 
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STAMP ACT (II OF 1899)— ™ nU 
8. 57 — contd. 

acceptance — Whether proposal or offer is writing 
requires to be stamps J — Advance of loan or tmf/en 
declaration by a party as to his property — Entry in 
register of the declaration — !( Aether stamp necessary. 
Where it appeared on the evidence as to course of 
business of a bank, that the bank advanced loans 
on promissory notes payable on demand or other- 
wise, but before advancing money, it required the 
borrower to nuke a declaration m the confidential 
register in the form thereto annexed as to the 
property in his possession and to sign the same • 
Held, that the entry of the declaration in the 
register »as not an agreement or a memorandum 
of an agreement which required to be atamped 
under Art 5 of the sch. I o{ the Indian Stamp Act 
(II of 1S99) Assuming that on the signing of the 
declaration there waa * a proposal ” or an ' offer,*' 
a written proposal or a written offer does not 
become subject to stamp duty by reason of sub 
sequent acceptance which is not in writing Carlill 
v The Carbolic Smote Eall Company, (7892] 2 
Q V 4 84, Chaplin r Clarle, 4 Ex Hep 403 and 
Clay v Crofts, 20 L J. C L, 361, followed 
Queers . Whether the entry in the register 
amounted to a proposal or offer in writing Sucre 
T atty to the Commissioner or Salt, Abkari 
A nn Set abate Revenue, t the South Indian 
Base, Ld , Tishevmay (1913) 

I L R. 33 Mad. 349 
■ " ■ inference by Board of 

of Revenue— Decument to irlieA reference relates 
not in existence Held, that as 50 and 57 of the 
Indian Stamp Act empower the Iligh Court to 
decide questions relat ing to instrument already in 
existence and which have been mado the subject 
of action by the Collector acting under as. 31, 40 
and 41 of the Act Thoy do not empower the 
Court to give an opinion upon a deed which may 
or may not come into existence hereafter Stamp 
RiFXBENOE BT THE BoABD OF REVENUE (1914) 
I. t. R. 37 AIL 1S5 

■ — — .. i, 59 — Undivided brothers— Instruments 

i thereby co-owners divide property in severalty — 
Release — Partition — Stamp Instruments whereby 
co owners ol any property divide or agree to divide 
it in severalty are instruments of partition One of 
threo undivided brothers agreed to take from 
eldest brother, the manager of the family, as his 
Share In the family property, moveable and im 
tnovoable, a certain cash and bonds for debts due 
to the family, and passed to the eldest brother a 
do'ument in the form of a release Subsequently 
one of the two brothers passed to the eldest brother 
a document in the form of a release whereby he 
and tho eldest brothor divided the remaining 
family property by the latter handing over to the 
former securities for money A question having 
arisen as to whether for the purpose of stamp duty 
the said two documents were to be treated as 
releases or Instruments of partition • Held, that the 
documents were Instruments of partition. In re 
Govern Pandoras u Kakat (1910) 

L L. R. 35 Bom. 75 

t. 59. Sch. I. Art. 35, cL (a), nh- 

CL (m) — Erase — Lessee agreeing to pay annual 
rent plus Government assessment— B Aether rent 
include assessment (or pat pairs of stamp duty A 

E ece of land was leased for five years whereby the 
ssee agreed to pay to the lessor Rs 100 as rent 


STAMP ACT (n OP 1899) — contd. 

8. 59, Sch. I, Ait 85, cL (&), Snt-ci. 

(ill) — contd. 

plus Rs 16 8 0 on account of Government assess- 
meat The question being referred whether 
the stamp duty should bo levied on Ra 100 or 
Ps 116 8 0, the total amount of reni and Govern 
ment assessment Held, that the Government 
assessment did not form part of the profit and 
therefore the stamp duty waa leviable only on 
Rs 100 the annual rent, under Sch I, Art 33, 
c! (a), aubcl (m) of Stamp Act GaNoabah 
Nabayandas Tilt, In re (1915) 

I. L. R. 39 Bom 434 


•See b 2 . . I. E. R. S3 AIL 487 

• In order to deter 

mine whether a document ia attested by a witness 
within the meaning of the Stamp Act it is per 
miasible to look only at the document itself 
Other evidence can not bo referred to Mo. 
Sadie: r. Auiya Nath Dutt. 

2 Pat. L. I, 680 
8. 61 (1) ; Sch. I, Arts, 15. 35 (a), 

Set Stamp Duty I. L. R. 46 Calc. 804 
— — — — 8, 62 (b), (c) — Proposal for loan in 
prescribed form of Rank and approval thereof by 
Manager if constitutes on agreement irAich should 
bear eight annas stamp— Intent to defraud Cot em- 
inent A certain local Bank received an applies 
tion for a loan of R» 60 in Its prescribed form 
This application contained in the usual column 
of the form a sort of guarantee of payment by 
person other than the applicant recommending the 
granting of tho loan on a bond and the Manager of 
the Bank approved the proposal or the loan apd 
recommended it at a certain rate of interest as to 
which the Applicant and the guarantor were silent 
Both the Manager and the Secretary of tho Bank 
were prosecuted and the Manager waa convicted 
under e 62 (6) and the Secretary under a 68 
(e) of tho Stamp Act Held, that the statements 
in the proposal made by the Applicant himself 
and by the Manager did not represent a completed 
agreement, more particularly with regard to the 
rate of interest At most they represented merely 
negotiations intended to lead up to the execution 
of a bond and the payment thereon of the amount 
of the loan, and the convfction of the Manager 
under a 62 (b) of the Stamp Act could pot he 
maintained That the conviction of the Secretary 
under ■ 68 (c) was also not sustainable as no 
intention to defraud Government wae made out 
Rajishwar Baochi e Knto Emtebob (1017] 

21 C. W. H. 758 

Stamp — Award- 

Unstamped award signed by parties to submis- 
sion — Party signing • otherwise than as a witness *’ 
Where certain parties to an arbitration, who bad 
ligned the submission to arbitration, also signed 
the award, not as witnesses, bu* order tho heading 
“signature of the heirs," and the award was 
cot stamped : Held, that snch Parties did not 
fall within the purview of s 62 cl (I) (1), of the 
Indian Stamp Act, 1899, as persons “ executing or 
signing otherwise tbsn as witaeslea.’' FmeeeOo 
i Burr Tad 6a*a5 (1910) 

1. L. R 32 AIL 198 
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STAMP ACT (H OF 1899)— concH. 


STAMP-DUTY. 


• Sch I, Art. 22 — could 

the purpose of working the debtor’s buacess for the 
benefit of his creditors, that the inclusion of the 
term " composition deed ” m s 17 of the Registra. 
tion Act (III of 1877) showed that it was intended 
to apply to a transfer of immoveable property and 
not to a mere agreement to tabs fractional payment 
of money fn settlement of claims, that the test of 
a “ cqmposilion deed ” was that there ought to be 
a compounding of debts dne and that such a deed 
fell under cl (e) of s 17 of the Registration Act 
(III of 1877) and did not require registration under 
that Act nor under the provisions of s 5 of the 
Trusts Act (H of 1882) J/fM. accordingly, that 
■the deed in question was ‘a composition deed- 
withm the meaning of s 17, cl 2, of the Registra 
tion Act (III of 1877), and did not require registra- 
tion ClJANDRA SHANKAR C BAI JLlCIAN (1914) 

I. I. R. 38 Bom. 676 

Sch. I, Art 35— 

Set 3 59 I I. R. 39 Bom. 434 

Set 3 62 . 1 Pat. L. J. 366 

Stt Stamp duty I L. R. 46 Calc. 804 


- Aoutldmtak, vhejher it 

require/ flump— Conviction under » €2 (6), if 

maintainable— Schedule of Stamp Act if exhautiirt 
Tho schedule attached to the Stamp Act must 
be treated as exhaustive An agreement for a 
lease whereby no rent is reserved and no premium 
paid or money advanced is not included in the 
•ehedule and does not require a stamp Iltld, 
■on a construction of amalduetaL which was for 
a term of seven jests but wherein no rent w*a 
fixed, that the document did not require stamp 
and so tho conviction of executant of the document 
under s 62 (b) of the Stamp Act was ret aside 
Sender, Keek r Kino Emperor (1016) 

20 C. W. K. 923 

Sch. I, Art. 40— 

Stt a. 2 (/7) . I. L. R. 38 Mad. 646 

Set a 35 . . 23 C. W. N. 534 

Sch I. Art 45- 

See a 2(/5) . I L R. 36 All. 137 

1. L. R. 35 Mad 26 

gch t. Art. 48- 

Sce Power or Vttobnty. 

I. L. R. 33 Mad. 134 
Set a. 2 (21) I. t. R. 33 AIL 487 

Sch I, Art. 53- 

See Stamt dctt 

I. L. R. 37 Calc. 629, 634 


— — Sch. I, Art. 55 — Stump — Helene 

partition deed Two persona, each of whom claimed 
the sole right to the property of a decea«ed rela- 
tion, arrived at a compromise of their respective 
■claims and gave effect thereto by means of two 
■deeds of even date, by which deeds each telm 
■qnished In favour of the other his (or her) claim 
to a portion ol the estate of the dreeated Bell, 
that these deeds were releases, assessable to stamp 
dutv under Art 65 of the first schedule to the 
Indian Stamp Act, 1699 £laofA S Coined' v 
JuiMSMtl 5. Gomde, I. L. It 9 Bom 417, and 
Jl eferenee under Stamp Act, t. 46, I.B.R 13 Bad 
213, referred to. Jlrftrenee under Stamp Aet, • 
48, I. L. B 12 Mad 193, distinguished Jib A3 
Km war e Gourd Das (1916) 

I. L. R. 38 AIL 56 


See Acknowledgment 

I. L. R. 39 Calc. 789 
See Arbitration I. L. R. 40 Calc. 210 
See Hire Per . chase Agreement 

I. L. R. 44 Calc. "2 
See Power or Attorney. 

I. t. R. 33 AIL 487 
Set Stamp Act. 1699 
See Stamp Act (II op 1699), s 62 (1) (5) 
I. L. R. 32 All. 198 
■ • — on a pauper plaint — 

See Cjyjl Procedcpe Code (ISOS), O 

xxxiii, rb io, a 

I. L. R. 38 All. 469 

1. — — Acknowledgment — Money recaitd 
by tenant of a firm and handed over to ftlloic. 
tenant — Consideration — Aelnotchdgmait cf neeijt 
by felloxe tenant of a turn larger than Be 20, it 
liable to stamp-duty — Stamp Act (II of 1399), t 2 
(23), Sch I, Art S3 IV here a sum exceeding 
Ra 20 was received by an assistant in a mercantile 
firm from the cashier of the firm as advance made 
on the firm’s behalf, and to be expended on tho 
firm a behalf, and previous to disbursement of tho 
sum in question a pay order w as made out by the 
Account* Department of tho firm and waa sent to 
the cashier who had paid the sum to tho assistant 
and tho assistant at tho same time acknowledged 
receipt bv signing his name or initials on tho pay 
Older Held, that the acknowledgment did not 
require a receipt stamp by reason of tbe assist 
ant s signature on the pay order Attorney Ctnerol 
y Carlton Banl [IS99] i Q B 153, distinguished 
In re Berk A Co (1910) I. L. R 37 Calc 034 

2. — - — Lean — Mulh fanout Document- 

One later with literal partite remeurnng to if— 
Stamp Act (II of 1S99), ee 5, 23 (3), 35, 57 (1). 
Tho concurrence of several parties to one and tbe 
same lease does not make it a multifarious docu 
raent with the meaning of a. S of the Stamp Act 
Tbe atamp duty on such a leaaeia the same aa on a 
conveyance for a consideration equal to the amount 
or value of the fine or premium lor which tho lease 
is granted In re Pxiusca CoturiuE«, Ltd, 
(1010) . I L R 37 Calc. 629 


3. Bought and said notes— .Stamp 

Act(lIe>llS99),,i S,6a«d3t,Sck I, Art, Sand 
43 — Arbitration — Adniinon, ty arbitrator!, of doc iu 
nient not duly itarrped, effect of— Bengal Chamber 
of Commerce, arbitration by— Rule! relating to — 
Umpire, om niton to nominate, effect el — Di«. 
closure of name* of arbitrator i if contemplated ly 
Me rules— ilc/triner, proruio* for apptorane* of 
partite on A contract for or relating to the sale of 
goods comprised in bought and sold note*, which 
contain a provision to refer d-iputes to arbitration, 
i» chargeable with a stamp duty cj two anna- on 
each broker'* nolo under Art 43 of tbe Stamp Att, 
an d not with a dot y of eight aonaaasan agreement 
Kyd v llahomtd, l L. it IS Mod ISO, followed 
If a document, winch Is net duly lumped. 


admitted In evidence by arbitrators tin a reference, 
the provisions ef a. 30 of the Statiji Act would 


» M „ r f the Statip 

prevent auch admission being called into question 
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STAMP DUTY — eantd 

of the same proceeding ” The arbitration rules 
of the Bengal Chamber of Commerce, graramati 
caOy speaking require an Empire to be nominated 
before tbs arbitrators enter npon the reference 
bot the omission to so nominate an umpire would 
not bo a ground for setting aside or varying the 
award having regard to the provisions of rule 
VI (o) The arbitration rules of the Bengal 
Chamber of Commerce (rule X) contemplate that 
the names ol the arbitrators shall not be disclosed 
to the parties Chooni hailv ilaihoram, 1 L It 
16 Calc 3SS ISC IF N S9' and Ilutdtcary Slvll 
T Ahmed 3Iusa)i Stlaji, 13 C 11 A 63 dissented 
from Rule \ I (j) provides that the parties shall 
not withoit the express permission of the arbitra 
tors, be entitled to appear The parties have no 
right to appear, or even to ask for such permission 
Bombay Comp as?, Ltd r The National Jgte 
Mans Co Ltd (m2) 1 l B SS Calc 689 

4. Oflences, regarding — Mere f act 

of pulling a stamp not o/ proper tofve, nhethrr an 
offence— Stamp Act (II of IS99) ts 61, cl (e), 63— 
Intention to defraud In construing cl (c) of e fit 
of the Indian Stamp Act, the words ‘ any other 
act ' must be taken to mean an act of a like nature 
to those which ate specified m cl* (a) and (l) , and 
the mere fact that a person putt a stamp on a 
document which he knows t o be not of proper veins 
would not come within cL (c) of a Ot, unless there 
is an intention to defraud the Government Queen 
Empress v Somamndaram Cheth, I L P S3 Mad 
155, referred to ChhakmaL Cbofba e Emperor 
( 1916) II R. 44 Calc. 321 

5 - Lease — Monthly tenancy— Stamp 

Act (II of W9), s 61 (I) and Sch I. Arte IS, 3S 
(a) (1) By a letter the defendant agreed to pa> 
Re CO per month as rent ot certain premises and 
to pay the said rent at Rs 2 per day to the plaintiff 
Held, that the tenancy was a monthly tenancy 
and came within Art. 35, cL (a) sub-cl (/) of the 
first Schedule ol the Indian Stamp Act, and the 
proper itsmp-duty waa the same duty as for a 
bond referred to in Art 15, nr , eight annas 
Asioua v Ianinra Isn*K, In re (1919) 

II L B 40 Calc 804 

STANDARD OF PEOOF. 


See Coitohtt or Com 1 

I L R 45 Calc 169 
Set Lmttatios 1 L R 40 Calc 898 

CmlMltn msa altnale 

— Presumption — English rules On the question 
ot the etandard ol proof there le but ono rule 
ol evidence which In India applies to both cinl and 
criminal trials and that is contained in tbo defini 
Uonol proved and " disproved ‘ini 3 of the 
Evidence Act The teat in each case is, would a 

E ’adent man after considering the matters before 
m (which vary with each case) deem the fact 
in issue proved or disproved 1 The Court can 
never be bound by any rule but that which, coming 
from itself, dictates a conscientious and prudent 
exercise of Its judgment. There is ■ presumption 
against corns end misconduct end the more 
heinous and improbable a crime Is, the greater Is 
the force of the evidence required to overcome such 
presumption. The Engbih role in these matters 
does not, as such, apply u India Jurat human 
Dusty v Bisstssur Halt, I L It 39 Cole. SIS 
explained Wtsios arm Others r Pkabt 
Mosaic Daas ,1912) . LLB. 40 Calc. 898 


STANDARD RENT. 

— Aditieraal charge for supplying 

light— 

See Rest (Was Pestbiction No 2) Act 
(B oar Act MI or 1918), 8 7(1) 

I L. R. 45 Bom. 1S8 
STANDING COMMITTEE. 

See Mi DBA a Crrv Momcital Act (III 
or 1904) XL K. 38 Mai 41 

STAND 

See Lwitatiov Act (IX or 1008) Sen I, 
Art 124 I L R 41 Mad. 4 

** ~ Karnavan, becoming a — 

See Malabar Tarwad 

I. L. R 39 Bind 918 
STAPLE FOOD, PRICE OF 

— how ascertained — 

See Laadlopd amd Tevavt 

I L E 37 Calc. 742 

STARE DECISIS. 

— Principle ol — 

See Bombay Lard Pevrsnn Codr, 
1879 a 216 

I. L. R 45 Bom. 1260 
See OCCCTAXCT Holding 

L L R 48 Calc 184 
24 C W. N. 818 

STATEMENT 

— — — — from a complainant, not a conies* 
*Ion— 

See CnnirKiL Procedure Code (Act 
7 or 1898), t 104 

I L. R 39 Mad 977 

STATEMENT IN WRITING BT ACCUSED 

admissibility of — 

See Co-sfessior L L R. 37 Calc 735 

STATEMENT Off INFORMATION AND BE* 
LIEF 

See Costem ft or Court 

I. L. R 41 Calc. 173 
See Police Diaries avd Fepoets 
STATUS OF TENANT. 

Bee Besoal Tevafct Act, «s 8, 103B 
I LB 45 Calc 805 
STATUTE LAW IN ENGLAND 
• apportionment under — 

Nee Le«sob as d Lessee 

I LB. 33 Mad 88 

CTl.TTrrvs, 

n Geo. IV and I Will IV. e. 08 — 

See Coy von Carriers 

I L. R. 38 Calc 28 
15 C. W. N. 228. 

5 dt 6 Oeo V, cap. LXI— 

t 107— 

Nee Cmt rrocEDCBE Code (1808), «. 118 
I L. R 39 AIL 254 
Nee Leoal PsiCTTnoKERS Act (XVIII 
or 1879). a 36 I, L. E 40 AIL 153 
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STATUTES — contd 

11 & 12 Viet , c 21— 

Stt I ndia* Ibsolyency Act 
21 & 22 Viet , c 106, is 39, 40. 


See Execution or Decree 

I L R 38 Calc 754 
15 C W N 475 

24 & 25 Viet , c 104— 

See Land Acquisition Act s 11 

I t R 38 Calc 230 
15 C W V 87 


appoint a sixth Puisne Judge— Criminal Procedure 
Code e il7 — ippeal from acquittal— Proced ure 
Held, on a construction of ss 1 and 2 of Letters 
Patent of the H gh Court for the North Western 
Provinces that it was competent to the Crown 
to appo nt by means of its Letters Patent a 
sixth Puisne Judge to the said H gh Court 
Held also following tbs decision of Queen 
Emprttt v Prag Dat I L. R 20 All 450 that 
in the Code of Cnm nal Procedure tl ere is no 
apparent distinction between the right of sppeal 
against an acquittal and the ngtt of appeal 
against a conviction Queen Empress v Pobmtcm 
I L R IS All °12 referred to Enteror v 
Chubb (1014) I L R 38 AIL 168 

44 & 45 Viet . c LTOI, s 138— 

Set Civtx. Procedure Code 1908 e 60 
I L. R 33 All 529 

58 & 59 Viet., c V, s 4— 

Stt Civil Procedure Code 1008 
8 60 I LR Jl All 529 


STATUTE CONSTRUCTION OF 

See Bombay Crrr Municipal Act (Bombay 
Act III or 1888) s 305 

I L R 34 Bom 593 
See Civil Procedure Code 1908 a 48 
I L R 32 All 499 
See Civil Procedure Code (Act V or 
1B0S O XXI R 93 

I L R 40 Mad 1009 
See Construction or Statutes 
S ee Interpretation or Statutes 
S ee Limitation Act 1908, Art 134 

I L. B 38 Bom 148 
See Mid*a8 Hebeditaby Village Orn 
ces Act (III or 189o) 

I LB 37 Mad 548 

See Sale 

UR 43 Calc 790 

Contradictory Sections— 

See Bengal Tenancy Act, s 18 

25 C W N 9 

• Represents previous Statute — 

See Benoal Tenancy Act ss 52 

25 C W N 230 

I, ■ Hoi declaratory 

but amending — ho retrospect ve operation Statntes 
which are properly of a declaratory character hare 
A retrospective effect But the nature of the 
gat ate must be determined from its provisions 
and the mere fact that the expression ! it Is de 


STATUTE, CONSTRUCTION OF — could 
clared has been u'ed, is by no means conclusive 
as to the true character of the legislation Joti 
ram Khan r Jonaei Nath Goose (1914) 

20 C W N 258 

2 ■ Bombay Land 

Revenue Code ( Bom Act F of 1S79), » 45 The 
Bombay Land Revenue Code (Bom Act V of 
1870) U a taxing enactment and must be construed 
strictly in favour of tbe subject Secretary or 
State r Laldas (1909) I L R 34 Bom 239 

3 -- Ct ml Procedure Cod® 

{Act XIV of 1SS2), » 257 A— Civil Procedure 
Code (Act V of 190S ) repealing » 257 A— Effect of 
the repeal on » 13 cl (c) of the Delhi an Agncul 
tumid Relief Act (XVII of 7579) S 13 cl ( C ) 
of tbe Del khan Agriculturists Relief Act (XVII of 
1879) not having been expressly repealed is not 
affected by the repeal of s 26"A of tbe Civil Pro 
cedure Code 1882 by tbe Civil Procedure Code 
of 1008 Trimbak Kasdjbam t Abaji (1911) 

I L R 35 Bom 307 

4 Statute— O o n 

•Inchon Where a statute creates a right not 
existmg at common law and prescribes a particular 
remedy for its enforcement then that remedy 
alone must be followed Chubilal Yirchakd r 
AhMEDABAD MUNICIPALITY (1911) 

I L R 38 Bom 47 

5 Where a later Act 

of Legislature does not purport or affect to super 
Beds an earl er Act tbe Court will endeavour 
to read the two enactments together and to avoid 
conflict if possible Ranqacdasya t Dasaohabta. 
(1912) I L R 37 Bom 231 

6 .. — -- Change in lan 

gvage if ntceteartla t inporh o change of laic A 
ebange in tbe wording of a section of an enactment 
does not necessarily involve a change in the faw 
Secretary or State tor India i Pubhexdu 
Nabain Roy (1912) 17 C W N 1151 

7 Tbe express 

words of an Indian Statute are not to be over 
nden by reference to equitable principles which, 
may have keen adopted in tbe Foglish Courts 
Xurri 1 eerareddi v Rum Bapireddi, I L R 20 
Mad 336 followed Toiakoowda t> Be sep 
coivDA (1915) I L R 39 Bom 472 

8 Whether a 

statute codifies or amends the law if its provisions 
are expressed in clear and unambiguous terms resort 
should not be had to the pre existing law although 
Such reference may be useful and hgitimate where 
tbe provisions are of doubtful import or are 
couched jo language which had prerlsoalr acquired 
a technical meaning Nilmani Ear t> Raja Sati 
Prosad Garoa Bahadur 6 Pat L J 230 

STATUTORY OBLIGATION 

See Madras Local Board Act 1884 
S 95 1 L S 42 Mad. 331 

— — breach of — 

See Contributory Negligence. 

I LB 34 Bom 427 
I L R 37 Bom 575 

STATUTORY PRESUMPTION 
See Occupancy holdin a 

I LB 18 Calc 166 
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STATUTORY RIGHT 

Set littoii, Trrajtcr 

1 L R 43 Calc 4*3 


STAY OF CRIMINAL PROCEEDINGS 
■ * ■ — ■ Stay ef tr m Mil pro- 

t J ape pend *j appeal In «> alter cut of they 

■or t—Applxai on for tuecettio* cert fieate—AUt 
S<i o)M feiit — Knipt ty unirr * <1# Criminal 

/ roe'dure Code (A t Y of I SOS) — Order for freer 
CK o* «■><? , «. ]33 and ZOS IruL, n I e*a( Code 
( 4 l XLV of ISOOf— Appeal pending U II gk 
Co u ( — Sb y of (tin Ml proceed sg« In the coamo 
cl a proceeding upon an application for rerocatl n 
of the grant of a auceeiafon cert fleet e th« D ■ 
trict Judge found that D the applicant lot Ike 
certificate wax not ho alleged related to the 
deoeaaed In any tray and ordered hl« proscoutlnn 
antler m 193 and *09 In Ran Penal Code I) 
then filed an appeal to the High Coort and axled 
for itay of ellm nelproceodfngx pend ng the hear 
ing of tl e appeal field that to make a deelara 
t on In the role for at»y el proceed ngw aa to the 
corroctneae or othenrue of Iho order of the D atfict 
Jo Ig* would be to prejudge an lame which la llketr 
to come before the Bench wLo * 11 hear the appeal 
The proceeding agalnit the eppellant under at 
193 and “00 Xnd an renal Code were atayed rend 
log the hearing of the appeal Pair MiBTO v 
Kivo Emperor (1614) 80 C W K 1111 


STAY OF EXECUTION 

4m Arrian. I LE 11 Cile 160 

4 e lanmuTiox Act a S 

I L. R 45 Boo. 1 
A e Ci i. PiooEons Com 1903 a 47 
O XU it 6 

See Chota Mores T reiser Act IMS 
a. 815 4 Pat L J 3*1 

Sts CtMAMTin Act (\11 nr 1913) a, "07 
L L. R 3S AD 407 

5 e Cornx Ft** Act 18 0 • 1* 

4 Pat L. J 417 


STAY OF EJtECimON-ceatf 
of Irani on fdnd oq dirpomJ cf appeal tchethtr 
Sobord note Court m ay proa/ A Bubordlnate Court 
laa no power to atay the execution of a decree 
paired br the Hfgt Court pen ling tbe dlspoaal of 
an ap]<eal to tbe Privy lounel] Tbe “tourt" 
ref errwl to In the fimt paragraph of O XL\ r 13 
of the Code of Civil Procedure 1904 la the High 
Court Rim Dunnes r Tutsc* Ssi Sat Pidbi 
K ntsit Cinacxwi 3 Fit L. J 40 

_ fra tut— II j\ Court 

Original Sid —Judge e t ng In Chambern — Court 
trWA pattrd tied erre —Delay — Curd Procedure 
Code [Act i of 1001) O T LI r f An apnl cation 
for aley of execution on tbo Original 6 do of the 
1! ah Court pending »r. intended appeal n mi. 
ordinarily be made to the Judge who tried the 
eaie and muit b® made wit ho t unreaxonab e delay 
CniTcaanrj C> isnisMCLt r JUsnio Das 
Dioi (19*1) I L. R. 48 Calc *96 


STAY OF PROCEEDINGS 
S e ARMTniTtos 

I L. B 4* Calc 611 and J020 
S r Ctm. I’rociDraa Con* (Act V o» 
WS) O XXUI * 3 ben. 11 cu. 
I Id 1 LE 33 Bom 697 

StTtctft* Bcit Aoirvar 

15 C W N 64 

S e 6fur or Burr 

r t R 43 Calc 144 
— ... » jalns t an lattlitnl — 

S ePasiiDExcr Toava IsraotvoxcY Act 
(III or 1909) a 15 (3). 

I. I R 41 Bom. 312 
appeal of preliminary decree— 


STAY OF SUIT 

See A«'t»ittox 1 Ik R 47 Cale 649 


#• e Frr i-now 

Set txECCrtOw or Decree. 

1 L R 38 Calc *54 
I L R 35 AIL 118 
See JI <nt Com Jraunrcrtov or 

I L R 40 Calc 955 
£ e Pbitt Cocvc l, Pbict7C* or 

I L R 42 Calc "39 

Order not appealable 

See Civil rxocrsmi Con* (Act V or 
1008) a 47 I L. R 43 Bom 241 

Pending appeal — 

S e Civil Psoczntmt Coot 1008 


O XLI 


I L. B 2 Lab 61 


Set Rmtt Cwrcn, Psicnct or 

I t. R. 38 Calo 335 
' ■ Refused by tingle Judge whether 

open to appeal under Latter* Pa en. — 

See Letters Peter* Amax. 

I L B 1 Lab 348 


■ . ■ • — Code of CieS Procedure 

(Art V of ISOS) O XLV r lt—“ Court —Appeal 
la Privy Council from Decree of B gh Court— Stop 


S e Civil Paocxocn* Cora 1909— 

£ e Hioa Corar’e Act (*4 i»o 85 Yicr 
c l«t) as 8 9 asn 13 

1 LB 39 Bom 604 
See Or l’aoctxiJtEoa. 

Rclerence to arbitration— Artltra 

tor unwilling to act— 

S t Civil Phocedose Com (Act V or 
1904) O XIII R. 3 sen. If CM. 18 
ran 82 I L B 45 Bom 1181 

Submission by three persons to 

refer— Suit filed by one— 

See As* Tjunow Act (IX or 1899) «9 
» B 8 0 15 asd 19 

I L R 45 Bom. 1 
.. Jurudictio *~C i » * I 

Procedure Code (Art T cf ISOS) • 10— S eg of pro- 
ceed age (a cm of tuo ruite in raped of tame tub 

S matter is d fferent CourU A who carried on 
incaj at Karachi and employed B ae hie com 
miss on agent at Calcutta inet rated on 16th Feb- 
ruary 1915 in the Court of the Judicial Commia 
aloner ot Bind at Karachi, a lult agalnrt B lor at 
account and the recovery of whatever eum abouli 
be found due do tho taking of euch account 0) 
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STAY OE SDIT-wnfcl. 

loth March 1915, B instituted In the High Coart 
at Calcutta the present suit against A for the 
recovery of Rs. 20,665 or in the alternative an 
account. Thereupon, A applied to have the 
present euit stayed pending the determination for 
his suit in the Karachi Court • — BAd. that the 
only question that required consideration was 
whether the Karachi Conrt has jurisdiction to grant 
the reliefs claimed The plaint in the Karachi suit 
sets out allegations that clearly give jurisdiction 
to that Court to try the case The present suit, 
must, therefore, bo staved till the determination 
of the suit at Karachi. Padamsee Nakaccjze r 
LakbamSee Raises (1915) 

I L. R. 43 Calc. 144 

STEAMSHIP COMPANY. 

See Carriers . I. L. R. 40 Calc 716 
See Rulvat Compact. 

I. L. R. 47 Calc 6 

STEP-BROTHER. 

See Hcrno Law — Scocessiot 

I. L R. 37 Calc. S63 


STEP-IN-AID OF EXECUTION. 

See Cnn, Pkocedcbs Copr, ISS2, s 245- 
14 C. W. N. 481 
See Exxcunoii Of Decrzi 

4 Pat L J. 35 


See Lutitatioe Act, 1S77, Sch II, Art 
179 - . I. L. R. 34 Bom. 88 

14 C. W. N. 486 
See Lunranot Act (IX or 1 90S) — 
s. J9 Sen I, Aar 182. cl. 5 

I L. R. 38 Bom 47 
Sen. I, Aar 179 I. L. R. 38 Mad. 695 
Sen. J, Art 182 


Proof of service of 

■affidavit — Code of Cml Procedure (Act F of ISOS) 
O XX/, r 2/. Tho filing of an affidavit in proof 
of service of a notice of attachment under O XXI. 
r 21 of tho Code of Civil Procedure, 1909, a 
•top in aid of execution. Thakc-b hivon r Smto 
BKAJAwSisott . . , 4 Pat. L. J. 521 


STEP IN THE PROCEEDINGS. 

See ABBmtAWO'* I. L. R. 47 Calc. 811 


STOCK EXCHANGE— eontA 
applicable to eases of expulsion of a member of 
the Stock Exchange are based on tho principle 
that the committee empowered to expel a member 
must make a fair enquiry into the truth of the 
alleged facta, after giving notice to the member 
concerned that his conduct is about to be enquired 
into and giving him an opportunity of stating hia 
case to them Labovekere v £orf of Hkatucftffe 
13 Ck P 316. Butitll r Busftlt, U Ch D 171. 
Patrhm v Anlrobut, 17 Ck P 615, and Caesel 
v Inglu.U'JlSfS Ck 211 referred to In order to 
determine whether a tribunal, in the exercise of 
yuoj i judicial powers, has given a decision which 
cannot be successfully challenged, tho Conrt baa 
to investigate whether they have observed the 
roles of natural justice and also the particular 
statutory or other roles, if any, prescribed for 
their guidance Andttva v 51 tick ell [1905] A C 
75, referred to The rale* of natural justice demand 
that a man is not to be removed from offico or 
membership or otherwise dealt with to his d»s 
advantage without having a fair and sufficient 
notice of what is alleged against him and an 
opportunity of making hia defenco , and that 
the decision whatever it la must be arrived at 
in good faith with a view to tbs common interest 
of the society or institution concerned If Ibose 
conditions are satisfied, a Court of Justice will 
not interfere with the decision A broker and 
member of tho Calcutta Stock Exchange Associa- 
tion faded to deliver certain shares within a 
specified time to the purchaser thereof Tho Com 
mittee of tho Association, to whom the conduct 
of the broker was reported, decided, after hearing 
both parties, at a meeting held for the purpose 
ol dealing with the case, that the broker should 
deliver to the purchs-ers the shares within » 
period of time sj>ecificd by tho committee tpon 
the broker failing to debrer tho said shares, the 
committee to whom the matter was again reported, 
farther decided that the membership of the broker 
bad ceased and be was warned not to enter the 
rooms of the Association —Held, that the action 
of the committee eoold not be impugned on the 
ground that the committee reallv trade a new 
contract between the parties and that the brikef 
was expelled from the Association, not Leranse 
of hi* failure to carry out the original contract 
but beeanre of hi# failure to carry out the order 
of the committee Mahomep KAuarrmitr A B 
Stewart (19201 I. L. R. 47 Calc 623 


■STEP-MOTHER. 

See HtvbcLaw — S cccrssiov. 

I. L. R. 37 Calc. 214 
L L. R. 37 Mad. 288 

■STEP-315 TER S SON. 

See Hrrnc Law— Scccrssjot 

16 C. W. N. 1094 

STILL-HEAD DUTY. 

See AowmsTBivtov 

I. L. R. 43 Calc. 853 

STIPEND. 

See Dcrrkas AonicctTcftlina' Rxttrr 
Act, a. 2 . X. L. R. 38 Bom. 199 

STOCK EXCHANGE. 

-- - — — — JlttaZer — Srptliioa, 

tsMi fy ef — ItlerfertK* ty fie Court The rule* 


STOLEN PROPERTY. 

See Crbsvvai, Fbocehcbt Code, s 620 

I. L R. 35 Bom. 253 
Srt Search wttroct Warrast 

X. L. R. 38 Calc. 304 

STOPPAGE IN TRANSIT 

Set Covtract - I L. R. 46 Calc. 831 
Set Cottract Act (IX cr 1872) — 

i. 61, 103 I kS. 38 Bom. 255 
a. 103 . J. L. E. 40 Bom 630 

- - Vllimtlt /rtiisslM* of 

px*/*— Dvrnii"* of (raujU — I’M gee of left Of lod\*j 
— J tmruTt of dnmngee— Sole of Cocdt A'l (56 6*<t 
57 tie, e 77 ), •• 45a*di7 ThepUi»tiB».a Bom. 
lay fins. Imported hardware goods from >1 t Co of 
Manchester for *»te tn eorambsien, the tonnesa 
being carried on and Insured In the folio* leg 
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STOPPAGE IK TRANSIT — conld 
manner M A Co , on shipping tho goods handed 
over tho conidete shipping documents to B, end 
received from him an advance of 6a por cent of tho 
invoice pnee. B then handed over tl e shipping 
do umonts to tho National Bank of India in Lag 
Ian 1 and himself received a similar advance by 
drawing on a credit opened with tho Bank by the 
plaintiffs Tho Bank then forwarded the shipping 
documents to India, where they we handed over 
to the plaintiffs in exchange for a trust receipt, the 
plaintiffs becoming responsible to the Bank for any 
short fall in the advances mado to B On 12th 
February 1907 M. & Co contracted to purchase 
fromL A Co 2S0 boxes of tin plates, delivers to bo 
FOB. Newport in four or fire weeks after date 
Oft 20th February M Je Co wrote to L & Co 
enclosing instructions and maths for shipment 
of the 250 boxes to Bombay, and on 2nd 
March requested them to forward the goods 
to W A Co at Newport m time for shipment In 
S 8 " Clan Maclnod for Bombay On 21st March 
It, & Co. enclosed to M. & Co an Invoice fot 200 
boxes and On 27th March another invoice for the 
remaining 50 boxes, the material part of the in 
voice in eaoh case being * No claim concerning 
these goods can be recognized nnloss mado within 
fifteen days from delivery to Messrs W A Cia. 
Newport, for shipment on your account ” Tho 250 
boxes wero put on board tho steamer by \V & Co as 
the agents of L. fe Co . but <n obtaining a bill of 
lading for 500 boxes (including the 250 in- question) 
W & Co. noted as the agents of M. 4 Co The 
steamor left Newport on 4th April Following the 
usual course of business as above described JI t 
Co. handed aver to B the shipping documents tetnt 
log to the 600 boxes and obtained an advance of 
£235 5 2 (being 65 por cent of the invoice value) 
B, on the Oth April, obtained a similar advance 
from the Bank. On the asme day M. & Co sus 
pended payment, and on Oth April I* A Co is 
unpaid vondors of 250 botes notified the steam 
ship owners, the first defendants, to stop these goods 
in transit The S S ‘ Clan Macleod " arrived In 
Bombay on 13th May and the bill of lading which 
Lad beon duly handod over by the Bank to the 
plaintiff on 29th April, was in due Bourse preiented 
by the latter They wore informed, however, of 
the atop put on tho 250 boxes and were offered a 
delivery order for the remaining 250 alone This 
thoy declined, refusing to accept anything but the 
full payment of tha advance or tho lull amount of 
the goods On 29th Juno the plaintiffs repaid the 
Rank tho amount of the advance, and the trust 
receipt of 29th April was duly cancelled On the 
plaintiffs subsequently suing tho stesmshlp ownom 
and thoir agents for damage* Held, that the transit 
did not cease at Newport, and L. 4 Co- wero en 
t tied to Stop tho goods after they had started for 
Bombay Bi forte dotting Dan) * Co . 13 Ch D 
i2S, followed Held, further, that the plaintiffs 
wero after 29th June — on which dato thoy had 
fulfilled their obligations to the Bank. — plodgecs 
for value of tho bill of lading if indood they did not 
oocapy that position from 29th April, being trans 
ferees of the Bank's rights in respect of the advance 
as against the defendants. Held, farther, that tha 
plaintiffs wers entitled to Join both defendants in 
the suit The utmost benefit which tho defendants 
• were entitled to obtain from the position of L 4 
Co as amelias (so to tho plaintiffs for tho advance 
mado by tho latter to M. A Co. J was the nght to the 
security of the 250 boxes which they were willing 


STOPPAGE IN TRANSIT-— co ncli 
from tho outset should bo received by the plaintiffs 
. The plaintiffs by refusing to take delivery 
of tbe 250 boxes had omitted to do an net which 
then duty to the surety required them to do, and 
to the extent to which that omission had resulted 
in loss, tho surely was discharged. In re Ifesf in 
thru, SB & Ad 817, discussed Bartel Sosa sot 
v Tnz Claw Lise Steam ess, Limited (1910) 

I. L K. 34 Bom 640 

STRAITS SETTLEMENTS BANKRUPTCY OR- 
DINANCE 

Set BANEBorrcy I L. R 40 Mad 531 

STRAITS SETTLESIENTS ORDINANCE (HI OF 
1893) 

Fee Evidence L- R 43 I. A 256 

STRAITS SETTLEMENTS ORDINANCE (VI 
OF 1896) 

17. 22- 

Fee Lisutatjov L. R 43 I A. 113 

STRAITS SETTLEMENTS ORDINANCE (XXXI 

OF 1907) 

ss 133, 193- 

Fee Ltsirranov l It 43 L A 113 
STRANOER 

purchase by- 

Fes Cocbt Sale I L R 38 Mad 194 
See Pates Sale I. L R 47 C*tc 337 


STREET. 

See Boubat Mc-victwt, A er- 
as. 295, 297 I L. F 36 Bom. 405 
L L. R 42 Bom. 482 
ss 297, 301 I L. R 43 Bom 181 
Fes Highway 
See Lavd Acquismov 

I L. R. 47 Calc. 60Q, 601 

. right of municipality to— 

See MmicffAt, Coca ci t~ 

I. L R 38 Mad. 6 

veiling o! — 

Fee McxicirALTry L L. R 44 Caic. 689 


STRIDHAN 

Fee Dado uters . I. L. R 84 Bom 510 
Bet nsscc Law— Husiako A^n Wire 

L L. R. S3 Had. 1036 
Fee Hivutr Law— Ivmkitahc* 

U B. 34 AIL 234 
I L R. 38 Had 116 
See Hwdd Law — St* id has 
F ee Hivntr Law— Sccczssjob 

L L R 34 Bom 385, 
15 C W. N. 383, 1033 
L L R 87 Calc. 863 
I. L. R. 88 Caio. 493 
L L. R. 89 Calc, 319 
— non-tcchnical— 

Fee Hnracr Law — Stsidkas 

7, L. R. 41 Bom. 613 
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STRIDHAN— contJ 

,, . TFidoic — Succession— 

Escheat On the failure of her husband 8 heirs, 
the Stridhan of a widow would go to her blood 
relatione in preference to the Crown Gajtpat 
Rama o Secbetary of State fob Lidia (1920) 
I. L. R 45 Bora. 1108 
■ ■ Preferential heir — Hus 

band’s younger brother or boo adopted by father 
after mother’s death and after marrying a second 
wife Gusamasi Dasi v Devi Pbosikwa Roy 
(1919) . . . . 23 C. W. N. 1038 


STRUCTURE (TEMPORARY). 

See Easement . I. L. R. 37 Mod. 527 
STUDENT. 

■ disqualified lor cheating at era ruin- 

ation — 

Sie UNrvEKsrry Act, 1904 

I. L. R. 2 Lah. 1B7 


SUB-DIVISIONAL MAGISTRATE. 


powers of- 
fice Criminal Pfocedcbe Code, s? 106 
asd 32 . . 1. 1. R 37 Alb 230 

subordination cl — 

See Magistrate, junsdictiox of 

I. L. R- 39 Calc. 1041 

SUB-LEASE. 

See Busies Laud 1. L. R, 41 Calc. 104 


- by a fazendar — 


— — Permanent least by a 

raiyat not holding at a filed rate — Ejectment — 
Estoppel — Bengal Tenancy Act ( Vlll of 1SS1 ), 
si 49 (5), 85 Where a lease, purporting to be of 
a permanent character, is granted on the face of 
the document, by a raiyat (not being a roiuuf 
holding at fixed rate) to so under raiynf, the 
lease is not operativo as a permanent lesse between 
the ruiynt and the under farynA Such a lease Is 
torminAbla in the manner provided by a. 49 (b) 
of the Bengal Tenancy Act Where a lease, 
purporting to bo of permanent character, is granted 
by a person, who, on the face of the document, 
professes to have a higher status than that of a 
raiyil (for example that of a tenure holder or a 
ruiycf holding at a fixed rate), the grantee, when 
his titlo as a permanent lessee is challenged by his 
grantor, may invoke the aid of the doctrine of 
estoppel end plead that the grantor cannot be 
permfttod to prove the falsity of the recitals in 
the document (on the faith of which ha took the 
lease) so as to enable him to derogate from his 
grant. Bamandat BhatlacXarjee v A ilmadhab 
Saha, l. L It 44 Calc 77/, referred to Cuaxdba 
Kama Nath r Akjad Au Haji (1920) 

1. L. R. 43 Calc. 783 

SUBMISSION. 


See AitatTBATios. 


L L. R. 47 Calc. 1020 


Set Ab*itratio’» Act 1899 

s. * . . I. L. R. 42 AIL 525 


SUBMISSION — conid 


by three persons to refer dispute to 

three arbitrators— 

See Arbitration Act (IX of 1899) 
6s* 2,5, 8, 9, 15 AND 19 

I L. R. 45 Bom. 1 

SUB-MORTGAGE. 


See Aoba Tenasct Act (II of 1901), s 20 
I. L. R. 35 AIL 405 
Sre Transfer of Peoferty Act (IV or 
1892), e 00 I. L. R. 34 AIL 63 
by sureties— 

See Mobtoaoe L I. R. 45 Calc. 702 

nut by Sub-mortgagee— 

See Mobtoaoe I. L. R. 47 Calc. 770 


Sub mortgage by deposit 

by mortgagee of mortgage deed — Discharge of snort 
gage by mortgagor — Indemnity, deed of, by mart, 
gagee to mortgagor — Preliminary decree on mb 
mortgage, appealed to Pricy Council — Appeal 
dismissed for non prosecution — Application for 
order absolute when barred— Limitation Act (X V 
of 1877). Sch II, Art 179— Payment of decree 
more than three years after, if covered by deed of 
indemnity The mortgagee of certain properties 
after having created an equitable sub mortgage 
by depositing tbo mortgage deeds with a firm 
S K. C accepted payment of his mortgago dues 
snd by a deed, dated 23rd April 1894, released 
the mortgagod properties from all claims under 
the mortgage and covenanted to indemnify the 
mortgagor from all losses, damages, actions, 
claims, etc , in respect of the mortgage deeds 
or any money owing or due thereunder or other- 
wise howsoever or for eny set done by him the 
mortgsgeo in respect of the mortgage deeds 
The firm o( 8 X. C recovered a preliminary 
mortgage decree inter aim against the mortgagor 
on their aub mortgago on 2flth August 1005, 
against which tho mortgagor appealed to the 
Privy Council But before the appeal was ready 
for hearing, tho mortgagor on 2nd February 
1910 made payment* to an assignee of tho decree, 
who having acknowledged satisfaction, the a j peal 
to the l’nvy Council was not further prosecuted 
and the appeal was dismissed for want of prose- 
cution on IGth April 1010 The mortgagor on 
9th Sejtember 1912 sued the mortgsgeo to re 
cover tho amount paid to tho ssaignee of tlo 
decree on tho basis of the deed of indemnity 
XMi/.that the decree of 20th August 1005 became 
unenforceable under Art 179 of Rch II of the 
Limitation Act of 1877 by proceedings commerc- 
ed after 26th August 1903, and time did not ran 
either from the data when the appeal to the 
Privy Council was di»mi*sed for default or from 
the expiry of tho six months given for redemp- 
tion in the decree ol 28th August 1903, tut from 
20th August 1903 tLe date of the decree. That 
the payment of the decree on Snd February 1910 
was voluntary in the sense thst tho mortgagor 
could not have been compelled by sny proceed 
ing founded upon the decree to make the payment 
That in view of the wide terms of tho deed of 
Indemnity, tb" fact that tho payment was volun- 
tary did not preclude tho mort gagorfrom demand- 
ing payment from the mortgagee of the amount 
which they paid to tbo decree-holder in order to 
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SUB MORTGAGE — SUBROGATION— eonld 

been created by the mnrtg*BM depoe (mg the after hli purchsw that tl .. 

ttlo deeds with the firm of b K t Sachitdxa X which was f»bidy described .. aatFsflM 

So C W N 838 J) 11,110,., <™» »*■*•... point ol ‘,i„ , b . 
tOBJEQmmV ACQUIRED PROPERTY ..pHXfcT^SSjS^KeiE 
S«UsDTSCB»nciD Bawibctt *® “ ll f 7 the first mortgage £ Alohetk Lai t 

I I> R 4?C*lo B61 ifotontfo ran Dai tin 0 Calc 961 IS 
SUB TENANCY 10 I A 6° followeA JleU abwr, that the pur 

■■ ■ ■ annulment of— li^y* *“ BOt fnl t ’* tl lo priority on the bull 

See Notice to Om ° P*J™*nl; made by him to mi sly the .oeond 

SDR TENANT ' L S « ’« ?TS' « wJ”»“ 

claim by— 

Sn Tombs* toy I L 


43 Calc 70 8 Lit Sanir (1918) 


SeePossM»lox I L R 47 Calc 907 
SUBORDINATE COURT 

Bti Lta si. PKAcmioseas Act (XVIII 
or IS 9) t H I 1 r 39 MaA 1043 
-■- ' Juris diction of— 

Bit Conteict Act (I\ or 187*) as 60 
ako- 0 LL.B 39 MaA "95 


SUBSEQUENT MORTGAGE 

See M ortoaoe I L[ 


See Satctiot too raostrcnos 

t L. R 29 Calc 774 
— — — Jurisdiction of— 

See XVtxr 1 L R 43 Calc 487 
SUBORDINATE OFFICERS 
acts oh how far tin ling on Gorera 


L R 39 MaA 1045 SmAcqcjttu, I L R 37 Calc 60 J 

' i ^ SUB-SOIL RIGHTS 

L. B 39 7 >UA "95 Sic Lust cowmcwios or 

SUBSTANTIAL LOSS 1 U E 45 Cilc 87 
2oma Act (III or AeeSst* rox Arbrabs or Bn-cfpr 

» L R. 37 Calc 407 

831 SUBSTANTIAL QUESTION OF LAW 
L. Calc 774 Res ClTa **ocm tx Cot.* 1208— 

s. 100 I L R 42 AIL 1"8 

L R 43 Calc 487 *• 110 I L. R 43 AH S13 

SUBSTITUTED SERVICE. 

See Bcmmots, exxricx or 

luibinomm lliiwr, 


See Madras Iaatotiiox Cxss Act (\II (AttFolim) O Y.r IT o'lX eTt^r ‘ 
or 1305) » 1 L L. R 38 Mad 997 o,„ «if rwr / i? 


S Had 897 decree— Ony nal Court juried cl on of lo „t mde 
an tx fah decree i c* h on appeal „ f „d no— 
Beede mean mg of— Lin tat m Acts (A y v f 

„„ 7377) Sch II Art ICl and Act IS ol ISOS Set 

SB Calc £8 I Art 61 — Aaosrf dye of the decree The term 


See Costbact Act (I\ or 187*) a. 70 reeidence * not Jdent cal w Ih ownership 

I L R 40 Bom 648 ln ° ' rr Send 17 ol the Cod® of aril Procedure 

ce Limitation Act (IX or 1008) 6 cb iS?v. ! * b !, i* T \ J*' r,on <«<* 

B “ 5,1 

■ er S «*.ius Ziti 

MobtOaoe — Scbeooatiox iletendsnt \\ here o ilefondsnt eres not found in 

:e Tasj<rxB or FEOriSTX Act s 6* bJ ‘ t'^dy houee end (here «„ no on8 

15 C W N 2151 I ir *“ 9 °‘ ®P en wnooi * *ummona eould be rerrrd 

„ . 1 ( olect.ho’re* work ng in a Afferent d«(x ci .nH 

— — tr or tnortyage— 1> ring there for eome Jr* re) a eubetrtnted ecrrl e 

tupprui on of by vendor II A pur by affixing a copy of tbo enmmene at the outer 

property subject to three euccessire door of the farn !v boueo was cot justified under 
X and Z with full knowledge of the r Uw An Orlg. nil Court e» a • 8 

*■ " -> •*- 1 — * — *- set aude an - 


See Mortgage — I tEDtnmo'. 

2 L R 36 Mad 428 
See MOETdAOE — S cBEOOATIOX 
See TBSJ'rEB or Feoprstv Act a 6* 

15 C W N 261 

dent tupprese on of by vendor If A pur 


chases a property subject to three euccessir 
charges X ¥ and Z with full knowledge of the 
’ ' na a portion of tl e purchase 
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SUBSTITUTION 

See Court fez Stamfs. 

I. L. E 47 Calc. 71 
See Parties . I L R 45 Calc ESS 
See Air mt. to Priva Cortot. 

ILE38 Mai 403 
S« Civil Procedure Cooe 1903 O A\I, 
a. 16 6 Pat L 7. 358 

0 XXII, 2 4 . I L R. 39 All 551 
See Specific Perfobmavci 

6 Pat L J 314 
— 01 Parties — Extent ton of decree — 
Claim against deceased debtor decreed against alleged 
adopted eon represented by deceased t widow as 
guardian — Adoption eel aside before execution — 
Execution if may be had against widow A who had 
a claim against B, cm 11 s death sued C, sd infant 
ollogod to be the adopted son of B B s widow D 
bong appointed guardian ad litem of C, and obtained 
a decree Before execution was taken out it was 
declared in a separate suit that C had not been 
validly adopted A then applied for substitution 
of Du the place of C and for execution against D 
Utld, that D was not bound by the decree and it 
was not competent to ex ecu to the decree against 
D Asm Burst:. 1)as: i Pelasau Movdol 
(1013) . . 18 C W N 173 

— Patna High Court 

Butte, Chapter VI, r 5— port tion suit against 
benamidar — appeal against preliminary decree, 
whether beneficiaries entitled to prefer An ex parte 
preliminary decreo having been obtained in a 
partition amt the defendant, during the proceed 
ings taken by the plaintiff to obtain a final decree 
filed a petition elating that he w as only a benamidar 
lor certain beneficial owners The names of the 
alleged beneficial owners were substituted for the 
name of tho benamidar and the latter presented 
a memorandum of appoat against the preliminary 
decree Tho plaintiff objected on the pound that 
the alleged beneficiaries were not parties to the 
decree and that the benamidar was not a trustee 
within the meaning of Chapter VI, r 5 of the 
Patna High Court Buies Held that the benami 
dar had not been sued in hla capacity of trustee 
within tho moaning of r 5, and that therefore the 
alleged beneficial owners were not entitlod to 
prefer the appeal GonrtD Bam r Badri Varaiw 
B Pal L J 258 

Of hein — A PI l cation for, offer 

preliminary decree in mortgage suit made after 6 
months of mortgagor s d'alh — Ttnf Procedure 
Cods ( Act J of 19oS), Or A \//, r 4 death of 
sole Defendant after passing of preliminary decree 
in a mortgage salt — Application for Substitution 
of hart — Appeal front erd'r t/orimwe*? sppltr/e 
non for substitul on made after C months of the 
D'.f’-nimt t death , whether to be treated as an appeal 
from an order or front a deceit — Second appeal, 
if lies— Or XXII r IS, application for suBrfi/s 
fion after the passing of the preliminary decree. 
It belongs to the category of ‘'proceedings •» »«c« 
bon of a dters.” 11 obtained a preliminary 
decree in a mortgage aril against T, and a] plied 

subsequently, moie than six on utl a after tie 

death of T, for order a White and for aubetltu 
tlotiof the heirs of T, which laving been refused, 
tn appeal was preferred, T1 e s[ peal was di* 
missed and a second appeal wa* preferred to 
tho High Court 77<!d, tbit the appeal to tl • 
tower Appellate Coutl was net an appeal from 


SUBSTITUTION— co ntd 


an order Tho order against winch the appeal 
was preferred was an order rejecting tho anpli 
cation to make tho mortgage decree absolute 
That order had the effect of finally dismissing 
the mortgage suit and was a decree, and hence 
a second appeal lay to the High Court Held 
further, that tho suit bad abated as the apphea 
tion for bringing tho heirs of the deceased defend* 
dant on the record had not been made within 
six months from tho date of lus death Alohar 
Bibi r Yaiub Ah, 11 C jr A 1SS ( 190C ) and 
Ai amvddm v Bohr a IS hi in Sen, I L R 40 
All 203 (79/S) referred to An application 
following on a preliminary decree for sale is 
not an application for execution Until the 
final decree is passed the proceedings following 
the preliminary decreo in a mortgage suit must 
be looked on as a proceeding tn a pending suit 
AmlooL Cl and Parted v Sarai Chundcr Muhrj i, 
1 L P 38 Calc 913(75/2) and ilunna Lot Par 
red v Sarnl Chundcr ilutherjce, / L B 42 
Calc 77C s e 19 C IT A 561 (P C ) (79//), 
followed BhctkaTH Jana r Tara Cuakd 
Jar* ... 25 0. W. N. 595 

— 01 Property — Ripfit of purthatiT tn 

court auction to substituted properties — Transfer 
of Property Act [I I of 1882), ss 2 (d), 8,36, 44 and 
52 — ‘ Contract to the contrary ’ in # 25 of the Trans 
fer of Property Act Alter a decree for sale cn a 
mortgage, the mortgagor who waa in possession 
gave a lease of his properties to the first dofrndant 
for one year from July 1907 till July 190S with a 
covenant for payment of the rent on 10th January 
1903 In ignorance of th s Jesse and the re^erra 
tion of » rent the mortgage properties and the 
crops were brought to sale in November 190“ and 
plaintiff purchased the lands together with tho 
crops thereon and the sale was confirmed In Do 
comber 1907 The crops were harvested in Jsn 
uerj I90S bv tie lessee In a suit by tic pur 
chaser for the rent of the wl ole \f*r from tic 
mortgagor and his tcssco 1/e/d (a) tl at tl e 
purchase of the right title and interest of tie 
mortgagor to the lands end of tl e standing crops 
thereon entitled ILe purcl aser to receive the who e 
rent reserved which was tho thing substituted 
by the mortgagor for the crops, (B) that ss 8 and 
30 of the Transfer of Property Act (IV Of 16S5) 
were maj phcablo aa tho purchase wsa in Court 
auction (r) that a stipulation to pay rent of a 
year's lesse at particular date is a contract to tie 
contrary within tho meaning oft 36 of the Trsns'er 
of Property Act (IV of 1882), which enacts that 
the nght to rent as between the transferor and tl e 
transferee ordinarily accrues from daj to da) , 
and (d) that the creation of a lease fur one rear 
after a suit and decree on mortgage is not affreted 
by tJ e doctrine of lit pendent enunciated fn r 82 
el the Transfer of Property Act (I\ of 1185) as 
such a lease Is an ordinary Incident of the here 
BcUI enjoyment of a mortgagor allowed to remain 
In posacsslon ScaBA*»jr c fixmcARAK At a jc 
(1911) I I.E !8 Vt6 283 

SUCCESSION 


See Ac tA T/xavct Act (11 c 


KPIr- 


I L P £2 AIL 314 
I L, E 84 All 419. 658 
I L. R. 37 AIL 65 
U E a AH 19 7, 325 
I. E. P. 41 All. C5» 
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( 3038 ) 


BUCCESSION-wef/ 

ss.93,167 I L. ft SO All 4 

S t BaDCAXA ClIAST 

I L R 42 Calc 6S2 

Si* BcTMtJt L*W — SlTTTSJ 

I EE 41 Calc 887 
S« Custom X L. R 39 All 574 
1 L. R 2 L»b 63, 284 
Bet Cmricitj Tlx CM 

L. R 45 I A £51 
I L. 8 48 Calc 302 

Stt Hl'IDP Lav— VtAVTCKA 3TE1D1IAK 

I. L. R- 27 Calc 863 

Bet Hindu Luc— F m owvraT 

I t R 33 AIL 283 
See 111 -s pc Law— IurAHnnu Estate. 

X L R 33 All 590 
Stt Hivpc Law— I'cmursvcc. 

I LR.3I Bom 321 , 553 
I l XL 37 AIL 604 
X LB 40 All 470 
S<' Itivuc Law — Joist Fa mux 

I L R 32 All 253 
See Hindu Law— I rcrntfAcr 
„ 1 L E. 41 Bom. 857 

See Hindu La tv — Stkibhax 

L L. R. 39 Calc. 319 
I L R 38 Bom 339 
X L R. *3 Calc 844 
I U R. « Bom MS 
Stt Hindu Law— Scccemion 
S<» II it do Law —Widow 

I L R 39 All 1 
I. L R 43 AIL 483 
Set Hindu Widow a Re maxeiaoe 
Act, 1S30, ° aid 5 

I L R 45 Bom. 1247 
See KccjTriu State or 


SUCCESSION— cos// 

tint cotiiiaa ct tte uobmUsi take 

per capita— 

See Iliinc Law— Si ccesuos 

I L K.45 Bom 298 

MKakiharo— Baadhoi — Mot h • r * > 

tiller's ton In preference to a brother's 
daughter — 

Sit Hindi- Law — S iecEtsiow 

I L. R 45 Bern 353 

— ■ — — Milakehara— Xcwart hie Eslats— 

St ill on Fat ate Act, » 1< 

I L XL 43 AIL 245 

— — — Murder u a dlajuiMcatloa — 

I £Ts 45 Bom. 768 
— ■ O-Ah Talnqdar holding under a 

primogeniture Sanad— 

Set OtDii Estates Act 1980 as. W 15 
and 22 I L R 43 AIL 215 

r of according to MHakih&ra — 


Stt IltrtDU Law — $ tMOSAX 

I L R 37 Mad. 263 
— Murder as a disqualification to In- 
herit— SucctMton among Bin dh.ua— 

Set JIisdu law— SrccessiOT 

L L R. 45 Bom. 768 
godraa — XHegUlmate ion— 


UR. 45 Bom. 557 

- J/««i — IhnJut ti 


verted to J/aHotncdoaism— Hindu Lav of Succession 
- t d „ ,, , m relotntd — Mwrotvon to Jfemboso — lAowoe cl 
J L R 39 Calc 711 custom— Ones 0/ pr«*/~ic «/«»<•? Metoon* a; - - 


Stt MinouEDAX Livr 
ScsMabawi L L. R 43 Calc. 707 
Set JIatadakj Act (Bom VI or 1887) 
ss-OASDia I L R 39 Bom 478 
See Ocoii Estates Act (1 or 1 BCD)— 

»*• 8 asd 10 1 L R 38 AIL 552 

•S.8AS0 2'- ape a (11) 

I L. R 32 AIL 599 
See Sauaxjam I L R 40 Bom 696 
Sts Succession Act 


- attempt to alter mode ot— 


See Hindu X^w— LsBEirtAScz. 

I L B S3 Calc 603 

custom M, in Chota Sagpur — 

See Jaioib . I L. R 48 Calc 683 

In direct male line — 

See His d u Law— I sn ejutaxce. 

LLE 38 Cole 603 
■ Hindu convert to Christianity — 

See Succession Act 1865, *s s k 331 

I L. B. 43 AIL 525 


aect of MehomeiUn* who were conyertod from 
Hindu im some tour centnrvrs ago but rota lord 
their Hindu Law of Success!™, and are through 
out India governed by that law, aave where a 
local custom to the contrary la proved. IVlere 
however Jlemon* migrate Irom India and settle 
among Mahomedans the presumption that they 
have adopted the Mshomedan custom of eueces 
aioo should be much more readily made The 
analogy In the latter ea«e it rather a proof of • 
change ol domicile than A ehingo of custom A 
hlemon, whose father some fifty years before the 
eolt had migrated Irom India and settled with 
hla family among Mahomedans at Mom beta, lived 
at that niece and died there intestate I Held* 
npon evi lenco as to the practice among Menton* 
at Jfomfcaaa and applying the above principle 
that the success on to the estate of the deceased 
Memos was governed by Slahomedan snd not by 
Hindu Law Asdcwahzm Hast lsuan. MrrHtr 
V Haluiabai . , L. E 43 L A. 35 


Succession JLct (X of ISSSj ice 331 — Praia l 
and Adminulration Ad (F of ISSI ), tee t—TK 
Special Homage Jel (Ilf of 137%) sec. S 10 
ID 17— Brohmo — A UirAn by becoming o JjroKrrii 


n ondcr Act III of 1 i 
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SUCCESSION — concld 

an abjuration of Hinduism for oil purposes — 
Different sections of the Brahma Community— 
PracMc A Hindu by becoming a Bralimo 
doc* not necessarily cease to bo a liindn Some 
tLlag further than the mere becoming a Babmo 
is necessary for a man to cut himself off from 
Hinduism A declaration under the Special 
Ms ms go Act, 1372, cannot be taken as an abjura 
tioa for all purposes of Hinduism but is merely 
a statement for tho purposes of tbe Act itself 
law tbegooliol JviESDBANAtn Roy 

26 C. W. N. 800 
SUCCESSION ACT (X OP 1865). 

See Will 1 L B. 35 All 211 

— — — Legacy given i/ a speci- 

fic! uncertain event shall happen, no time being men 
turned in the will /or occurrence of that «ent — Con 
str action of wills made in India by nature of India 
A testate made certain logacics m his will in favour 
of his eon N and directed that In the event of B 
dying aftor the dostb of the testator without marry 
mg or if married, without lineal heir, his share 
should revert equally to his surviving sistors or 
thoit hors. The testator died and X claimed to be 
entitled to the legacies absolutely Held, that tho 
xeitnetion sought to be placed on A"s inhentanco 
by tho said provision of the will was nugatory, and 
that A' took an absoluto interest in alt property be- 
queathed to him under tbe will In constructing 
a will made in India by a native of India, it must bo 
kept m mind that such a will cannot be construed by 
reference to casos on wills contained in the Engbsh 
Law Ropo-ts Norcndra Bath Sircar v Kamal 
haniti Dassi, I L R 23 Calc 563 , 1. II 23 l A. 
IS, 26, referred to Nownoji Pcdcmji (Sirdar) v 
rrrtlBAi (1912) . I L. R. 37 Bom 645 

■ ■ — » 2— Indian Succession Act (A of 

2S53), ss 2, 331— Hindu, meaning of — Hindu con 
vert to Christianity, the law applicable to estate of, on 
• rif»»laey— Pleadings — Adicrse possession net set up 
in plaint if rnay be relied on Where a Hindu was 
converted to Christianity and died as a Christian 
tho law applicable to lus estate is that laid down 
by the Indian Succession Act Under s 2, the 
A"t is of universal application and a patty who 
claims to bo exempt from its operation must sbow 
that he ta Specifically exompted Degree v raeotti, 
I L R 19 Bom 7 S3, De Souza v Secretary of State, 
12 B L It 123, followed To como under tho 
excoption in s 331 it is not enough to show that the 
deceased was bom a Hindu, but that at tbo date 
when the question w issuo arises he professes any 
faith of Brahmimcal religion or of the religion of 
the Puranas. Degree V Paeotti, I, L R 29 Bom 
7 S3, Jogendra Chandra Bate v Bhagwan Coamar, l 
Punjab Law Report 251 , Bhagwan Boer v J C 
Bose, I L R 31 Calc 11, Abraham v Abraham, 
9 Moo I, A. 199, In re Talhtar, 7 Mad B C. P. 
121, Ponnttsam v Dorasami, I L It 2 Mad 209 
Administrator General v Anandaehon, 1 L R 
9 Miyl IBB, Telhs v Saldanlwt, 1 L. R 10 Mad 69, 
Bn Ba i/i v Bat Santo! 1 L B 20 Bom 53, 
Hastings v Gonsalves, 1 L It 23 Bom 539 referred 
-to Francis Choral v Cabn OKosaL I L R 31 
Bom 25, Edith Mulerj, V. George Alfred, 52 P IP. 
R 1107, distinguished NcrW Bala Dbbi p Em 
Ivawca. Ba5ewse(1910) . 15 C. V7. N. 15S 

'■ — S3 2 sad 331— Hindu convert to 

Christianity — Law governing succession— Absence 
of power to elect — Parian ishi n — Undue influence. 
tOL, IT 


SUCCESSION ACT (X OF 18C5) — eon/c?. 
Succession to tho estate of a Hindu convert to 
Christianity who dies a Christian and intestate is 
governed by the Indian Succession Act (X of 1865) 
tsinco the passing of that Act a person ceasing to 
be a Hindu cannot elect to continue to bo governed 
by Hindu Law in Matters of succession. Abraham 
t Abraham, 9 Moo , I A , 195, distinguished. 
Deed executed by a par da mshm lady relinquishing, 
substantially without consideration, her right of 
succession to a sharo in the estate of a deceased 
person in favour of one who, or whose representa- 
tive, had submitted tbo prepared document to her 
and obtained hor signature, held to bo invalid 
In sucli circumstances tho onus on those relying 
on tho dood is to provo by the strongest and most 
satisfactory evidence that tho transaction was a 
real and bond fide one, and fully understood by 
the executant Sajjad Husain v Watte Ah Khan, 
1 L R ,31 All, 455 , L R , 39 1 A , 156, applied 
Judgment of tho nigh Court reversed. KamaWITX 
t Dio nun Bisqh I L. R. 43 All. 825 


See His-Dtr Law— Will — 

I. L. R. 2 Lab, 175 
See Will . I. L R. 38 Calc. 327 

• if 7, 8, 10 — Domicile— Domicile of 

origin — Domicile of choice — Domicile of origin ac. 
qut red from parents at birth— Domicile of choice acq- 
uired from residence and intention that residence 
si mid be permanent — Change of residence per so for 
an indefinite period does not effect domicile of choice — 
Domicile of choice discorded by intention to abandon 
accompanied by actual abandonment — Declaration * 
of a parly abandoning domicile, how far relevant — 
Dam ci Ic of origin renmng propno tigorc on abon 
donn enl of domicile of choice — ■ Onus of proof One 
P P a Native Christian was bom in Goa of 
parents domiciled in. Goa in Portuguese Territory. 

In 1853 at tbe age of fourteen, he came out to 
Bombay and lived there uninterruptedly, with the 
exception of brief visits to Cca, till his death Jn 
June 1915, when lie was seventy one years old 
In 1871, bo warned his first wife, the mother of 
the defendants No*. 1 to 3 and on her death >n 
1901 married the plaintiff in 1903 During the " 
whole of his mature life in Bombay he carried on a 
flourishing coach building business, providing him 
self with a house near his factory From his 
conduct and declarations from time to time it 
appeared that be bad settled m Bombay meaning 
it to be bis fixed habitation. It also appeared that 
sometime after 1913, and shortly before his death bo 
formed an intention of returning to Goa and end 
his days there. On tbe 26th July 1909, he made a 
will in Bombay whereby he gave a legacy of Ra 7 o 
month to tho plamtiff, if she chose to live separsto 
from tho defendant No 1, a legacy of Rs. 500 to 
the defendant No 3, and tbo coach building factory 
to the defendant No 4, the minor son of defendant 
No I lie appointed defendant No. 1, the sole 
executor and residuary legatee Tbo entire inovo 
aide property belonging to him in bis own went 
was valued by the plaintiff for R*. 71 000, and bv 
tho defendant No. 1 for R*. 19 000 Tho plaintiff 
d sputed the will of her husband and contended 
that the deceased had Portuguese domicile at the 
time of bis marriage with her m 1003, as wcu as 
at bis death and that und«r tlw> Tortoguew law 
she was entitled to a moiety of tbe estate left by the 
deceased. The defendant No 3 who supported the 
plaintiff contended that in 1871, when the deceased 
8 i> 
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SUCCESSION ACT (X OF 1865)— eontd. 
B. 50 — contd 


SUCCESSION ACT (X OF 1865}-wn« 
89 82, 187 — eontd 


tho will in tho presence of one attesting witness 
took it successively to tlio houses of two other 
attesting witnesses who on his acknowledgment 
of his signature attested the documrnt Held, 
that there was valid attestation by all three wit 
nesses within s. 50 of the Succession Act Sabitri 
Thakubian r F A Savi (1915) 

19 C. W. N. 1297 

ir«0 of a morlenian — 

Marl not affued by the testator him' elf but by another 
r not a due execution — Abseneeof tvro attesting nlmua 
Insides the person affixing the marl, not a die at testa 
t on Where with a view to execute a will the 
testator, who was a marksman, touch'd tho pen 
and gave it to another who aftneed to the will a 
mark and wrote against it tho testator s name and 
added beneath it his own name as tho person who 
affixed tho mark, and tho will did not contain at 
testations of two other persons besides that of the 
person so affixing the mark Held, that the will 
was invalid as not complying with the provisions of 
s 50 of the Indian Succession Act As a marled 
wiU ft was invalid, as the mark was not affixed by 
tho testator himself, as required bv the section 
Considered as a signed will as it might be, it was 
equally invalid as the testator's signature was put 
by another and there were not two other attestors 
besides the one so signing RitiHAxnianwa «? 
Slbbaya (1016) . . I. L R 40 Mad. 550 

*.57- 

See Hindu Law— Will. 

I L. R. 38 Mad. 369 

■ Ti lit, revocation of — 

Tearing When a testator sent for his will, wrote 
the word "cancelled’ thereon and a gned m and 
according to his attorney's direction tore it part 
iaily Held, that this showed the intention of 
tho testator to revoke tho will and the partial 
tearing constituted a sufficient revocation of the 
will within the mronng of a 67 of the Indian 
Succession Act Elms v Elms, 1 Sip. di Tr 
155, distinguished. FiW> v Thomas, 2 W P.l 
104. J, referred to. Jonrn Lal Dxr r Dnramni 
JmthD*t{!015) . . 20 C. W. N. 204 

89 62, 67, 68, 69 — 


ed interest These circumstances however, coupled 
with the recital in the wii] that she should 
“ injoy ’’ tho estate, indicated the intention of tho 
testator that she should have no powers of aliens 
tion. Cabalafatui Cbckua Oil. mi ft r Cot* 
Nasi hal wabiah (1009) . I L. R. 33 Mad. 91 

*. 81- 

Fee Dar. . I L. R 35 AIL 211 

83 85, 98. 100 to 102- 

See Hixdu Law — Will — 

I. L. R 38 Calc 188 

s. 91— 

See Indian Succession Act (X of 
1865) s 187 . I. L. R. 38 Mad 474 

83. 98, 100 to 102- 

Fee Hindu Law— Will— 

I. L. R. 33 Calc. 188 


Fee Hindu Law— 1\ ill. 

I. L. R. 39 Calc 87 

8 101- 

Fee Hindu Law— W aL 23 C. V7. N £28 
88. 101, 102, 111 and 126- 


88 101, 107- 

Fee Will I L R. 46 Calc. 485 

ss 105, 159- 

Fee Will I L. R 40 Calc 192 

— i 107, Part XV— 

Fee Hindu Law— Will. 

I L. R. 41 Calc 612 

83 107, 111- 

Fee Hindu Law— H i u~ 

L L. R. 43 Calc. 432 

8. Ill— 

Fee Hindu Law— Stbtdan 

23 C. W. N. 1038 


Fee Will . , L L E (0 Bom 1 

» 82, 187— WU1— Bequest to 

widow, how to be construed — 5. 187 of the 
buoccssion Act doee not debar a defendant from 
n lying on a will in respect of which no Probate 
or Letters of Administration have been taken 
out, as he U not ticking to establish a right as 
executor or legatee In a easo to which the 
Hindu Wills Act applied, a testator made a 
bequest to his widow fn the foUowing terms 
— 'I give ail the remaining properties of every 
tori which fell to my share to my wife Andalo 
Therefore, tho a'orcaakl Andalo hmrlf lhoul i 
enjoy all the rrmaming nreperti •» ' t—HrU, on 
tho eonetmction of the will, that the widow took 
only a limited ret ate Tho operation of tho ordi- 
nary rule of Hindu Law that a beqoeet to a wife, 
without wo oil creating an absolute estate, confer 
red oniv a limited bitmet, was excluded by a. 82 
of the boeec-asion Act. Tho fact that the donee 
<u a widow, the absence of words of inheritance, 
and of words conferring powers of alienation were 
not sufficient to show that ah* look only a rennet 


Set Hindu Law— W n-i. 

I L. R 2 Lah. 175 
I. U R. 40 Calc. 274 
FreWitL . L U R. 39 Eom 296 
I. U R. 38 Calc. 327 
I. U R. 44 Calc. 181 


1 . 118 — 

i Set Will 


81 ISP. 131- 

Fee a. 160 . . 21 C. W. N. 552 

8.159— 

Set Will . I. L- H. 40 Calc 292 

is- 160, 120-134— event r/a» osvtef 

na payable oaf of profit of t} itcifttl properly, 
tiArlArr annuity— Cro*l made of part of property 
oT'Jteil to legatee— I nUrret on aertart of unpaid 
leg ary chargeable against to legatee. The segrega- 
tion of any particular property out of which the 
amount is made papablo by the Will f« a common 
but not the only mode of indicating an intention 
S r 0 
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SUCCESSION ACT (X OF 18B5 >— conti 
is 160 , 130-134— coRfcf 

to make on annuity perpetual Tho ‘Will may 
ind cate an intention in other way* that the sum 
pnablo is really not an annuity or at any rate 
ia intended to bo perpetnaL Where the Will 
made a euro payablo to one of the eon* of tho 
teatator oat of the prolts of immoveable property 
allotted to another with a view to equals ng 
tV r shares Held— That tho amount was not 
intended to bo an annuity and was not limited to 
the life of tho legatee* but formed part of the 
propertie* allotted to him and was absolute and 
perpetual Whore on the death of the legatee 
the payment of the amount was (topped in a suit 
by hi* heir* for recovery of arrears thoreof, in 
terest at 12 per oont was properly awarded by 
the Court a* 130 to 131 of tho Succession Act, 
wluoh relate to intorcat on annuities or legacies 
payable by the oxecutor not applying to the case 
Pavouo GofAL Mdieujzi r Kalidas Mcseujee 
21 C W. N 592 

I 164- 

Sec DOCTBlSE or SiTlSriCTXOS 

I L. R 37 Bom 211 

i 187— 

Seen. 82 I L. R 33 Mail 91 

•See Mahouedak Law— W itt 

I LB.37 Calc 839 
Sr. Will LUR 38 Calc 327 

1 -Hindu iriffs Act (XX/ 

of 1370) *» 2 aid 5 — Indian Succession Act {X of 
ISOS) t 137— Administrator Gcncrafe Aet (11 of 
1374) s. 30 — 11 </f made in Bombay — Property 
worth less than Rs J 000 — Probate — Administrator 
GtneraVt certificate, A will mado In Bombay is 
•ub|ect to tho provisions of the Hindu Will* Act 
(XXI of 1370) and a person claiming a* a legatee 
under the will Is not entitled to *ue without taking 
out probato ** he would bo bound bv • 187 of the 
Indian .Succession Aut (X of 1SG>) which is In 
corporated in tho Hindu Wills Act (XXI of 1370) 
Tho provision of the Administrator General $ Act 
(II of 1374) is not affected by the incorro ation in' 
tho Hindu Will* Act (XXI of 1870) of • 197 of the 
Indian huccmsion Act (X of ISO >) Kasayax 
S mttDUAB v Paypobawo Birnji(1910) 

LLE 34 Bom. 503 

2 Scope of—Ee 

lalhshment without probate of legatee t right — 
# 9t— Legacy, vetlisf of— F realtors assent— 


SUCCESSION ACT (X OF 1865)— M»fd. 
s 187 — canid 

SI3, followed. A legacy vested in the legatee 
under a 91 of tho Aet is divested by hia disclaimer 
Tho rulo of English law that no Itgacy can vest 
in the legatee against his will may legitimately 
bo adopted in deciding question* under tho Indian 
law In rr llot'Ug Freie v Color ady 33 Ch 
US, referred to. LAEsnittMUA v Patyasima 
( 1913) I LR 38 Mad. 474 

3 Conditional order 

of Judge for grant of Probate — Von issue of Probate 
owing to non payment of Court feet — Heir of legatee, 
earns as legatee— Probate or Letters of Admtntslra 
lion alone evidence of right under i 1ST A Hindu 
executing a will in tho town of Madras mado a 
bequest in favour o' his son After the death of 
the father, tho son died leaving hia mother tho 
plaintiff, as his heir On the application of tho 
executor (defendant) for a Fro into the fiat of 
the Judgo was obtained but thcro was no actual 
order for tho issuo of the Probate and tho Pro 
bate was not issued owing to tho failure of the 
executor to pay the requisite court fees for the 
same In a suit by tho Latalor s widow a* mother 
of his deceased son for an order of the Court direct 
mg tho defendant to apply for probato of the uni 
anil for of tho estate i Held (a) lor tho purpose* of 
■ 187 of the Indian Succession Act which governrel 
tho case, the plaintiff, thoigh only an heir ol • 
legatee was in the position ol a legatco, (o) tliAt 
tho fiat of the Judgo for grant of rrobate was only 
conditional and was not equivalent to an actual 
grant of tho Probate within the meaning of e 
187 (c) that in tl e absence of a grant of Probate 
or Letter* of Administration which was the only 
proof of right allowed by tho *oction the plaintiff 
was debarred from claiming any rghta flowing 
from the will and (d) that the mere production, 
proof and exhibition of tho will a* an ord nary 
exh bit in the cose, were not equivalent to proof 
of the right by the product on of tho Probate or 
the Letters of Administration a* required by tho 
aection Lalshmamma v Ralnamma 1 L. P 
3S Mad 474, followed Jlsegsiram Mansart v 
Gurnkaihand I L R 17 Calc 317 d etmguishcd 

ALAWELAMSLIL p SCBYATOAKASAIIOYA McOALUtt 

(1915) I L. R 35 Mad. B83 

t 190 

firs Receiver L L E !7 Calc 751 

Letters of adminittra 

by rlaint ff after .inf fi led but before 
—Transfer of Property Act (1\ of 
dcr to banter to pay money held to 
ner, effect of isRen acted on — Stamp 
i 30 — Resulting Intel. Ono IK 
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DIGEST OF CASES, 
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SUCCESSION ACT (X OF 1865 )— contd 

s. 193 — could 

Harmon, to his account ” H took theso doca 
meats to the bank and asked for and obtained » 
new deposit receipt for Rs 10,000, the balance of 
Rs. 600 Jn cash and Eg 420 m cash by way of 
interest On the 18th of October 1912, IF died 
On the 6th of August 1913, 0, a grand nice© of IF, 
filed a suit against 11 as administratrix of the 
e«tate of W, claiming that the sum deposited with 
the bank, in tbe plaint stated to bo Ks 10000, 
formed part ct the estate of IF and that the plaint 
iff, as administratrix of bis estate, was entitled to 
the same At the date of the filing of the suit Q 
had not obtained letters of Administration to TV’s 
estato but did obtain them before the hearing of 
the suit Held, that the plaint was delect its m 
that it did not show that the plaintiff had obtained 
Letters of Administration and should on that 
account have been rejected on presentation, but 
that aa tho plaintiff had obtained Letters of Ad 
ministration before the bearing and the hearing 
bad been allowed to proceed, a decree passed in 
favour of the plaintiff was not contrary to s 190 
of the Indian Succession Act Held, further, that 
where money mentioned in A deposit receipt was 
immediately payable and the receipt was presented 
duly endorsed together with an order to pov a 
given individual, that individual beeamc the owner 
of the money upon payment by the hanker or 
upon his promise to hold the money at tho disposal 
o? the payee, that an order on a banker to pay 
money which ho held to tho credit of a cDstomer 
was not an assignment of a debt, but an authority 
to dohvPr property, which, if acted on. was equira 
lent to delivery by the customer, and that tho letter 
of tho 8th of August 1912 was such an order and 
had been act ed on and though had an objection been 
taken at the hearing before the lower Court It 
might havo been rejected for want of a stamp that 
such an objection could not bo taken on appeal, 
tho letter being on record Held, fnrther, that the 
intention of tho donor, It , to benefit negatived the 
idea of any resulting trust m his favour Setiiva 
r IfraisowaY (1914) I. L R. 38 Bom, 618 
m 190, 191 tad 239-Act Vn o! 

1901 — Grant of letters does not test properly of 
detcantd IH lie admivitlralor as from the dolt of 
rlrati, — ]!ar» of intestate A at, it Christian ratified to 
deal with th'ir share* wal,l grant of It tires Tho 
effect of a. 191 of the Indian Succession Act is not 
to vest the properly o' the drees red in tho admin 
istrator at from t F c date of death, bubsequent 
to the passing of Act MI of 1901, which made 
as. 190 and 239 of the Succession Act inapplicable 
to Native Chmtiain, the heir* of Intestate Native 
Christian* have the power to deal with their share* 
in tho property of the deceased until the grant of 
administration an 1 their transactions In respect of 
sneh shares will not be made Invalid by the satwe. 
quaint grant. The pr< petty of the dee rased vest* 
i i the administrator only at tho time of the grant, 
though for certain purpose* the grant msy relate 
Utk to the death of the deceases!. Avrovr Cjicr 
Cosioivts r lUars Boor* uu yaw (1910) 

LkR,M Mad. 895 


St* farmtwEXT *y a IfrvDC lions «r 
Tmvrs . X. U R. 40 Bom. 841 

*. 244 — Cieil Procedure Cade, 190*. 

s 2— IkiH— Erotole— Apyliraho* far prater* 
fuisiinf — “ftcnr — Order "—At peal lUU, 


SUCCESSION ACT (X OF 1885)— comM 

s 244— co«fi. 

that tho order of the District Jodgo granting 
or refusing probate of a will on an application made 
under the provisions of s 24 4 of tho Indian Sue 
cession Act, 1865, is a 1 decree ’ within tho meaning 
of s 2 of the Code of Civil Procedure, 1908, and 
appealable as such Utld, also, that the court fee 
payable on such an appeal is Ps 10 under Art 
17, O (vi) of the second schedule to tbe Court Pees 
Act, 1870 Vtnrao C'fiand v Btndraban Chand, 
1 k Ji 77 AIL, 475, Psoof l/asnhim Dooply v 
Fatima Bib,, 1 L R 24 Calc 30 and Sbalh Azim 
v Cl andra A ath A amdas 8C W A 748, Mount 
STtmt's r Garni tt Orui (1913) 

I L. R 35 AU 448 

~ ■ 8 250 — Probate and Administration 

Act (V of 1881), i 81— IriH — Probate — C aerator — 
Interest possessed by the caveator The provisions 
ot s 81 of the rrolnto and Administration Act, 
18SI (which correspond with those of 8 230 of tho 
Indian Succession Act, 1865), enact that tho in 
terest which entitles a person to put in a caveat 
must bo an interest in the estate of the deceasrd 
person, that », there should be no dispute whatever 
as to the title of tbe deceasrd to the cut ate, but that 
tho person who wishes to como in as tho caveator 
must Allow soma interest in tho estate derived 
from tho decrasid by inheritance or otherwise 
Abhiram Dane v Gopol Dost, I L. R 17 Calc 48 
followed. l'lRojsiiAii BnrxA.lt t Pestovji Mir 
wavji (1910) I. t R 34 Bom. 459 

— ■ SS 264B and 839 — Administrator — 

Direction! — District Court eannet h I High Court tan 
give dirtchont A District Court has no power to 
giro directions to an administrator in regard to 
tho estate, when Lcttrra of Administration have 
already boen granted Tho power vetU in the 
nigh CrUrt by virtue of s £6411 of tho Indian 
Surcrasion Act (X of 1865) Hixson r \Fi>*on 
(1919) . . I E S. M Tom. 682 

M. 811. 312— 

See Witt . I U R. 43 Calc. 201 

I. 331— 

Sees. 2 . I L. R. 43 AU 625 

See Succession 

28 C. W. N. 800 

I. 332— A bon ginal tnles m Chota 

A agpur — Inheritor rf — Law applicant — Special act . 
ficat on under s 332 issued at lb* appellate stage, 
ichether hot retntjnthve iff ret Notification, datrd 
2nd May 1913, Issued by tho Government of 
India unihr * 33d of the Ind an ‘succession 

Act at the aj pcllato atate of a rase did not 
apply where there had alrealy hen s declaim 
oi a competent court regarding the right* of 
psrtir*. In the cose of codified law the ordinary 
practice of the legislature ja to make tpeeioi j ro- 
vifion when it think* fit to do SO lor Ihn saying tf 
custom usage and ordinary right* There la 
no authority (list, after customary law ha* been 
■tervotyped in the form of a ataltito which coo 
lain* no provision sanog etatom, it la open to a 
Court to give effect to custom, much has to a 
custom incMWAtmt with the statute A* tho 
Indian Succession Act contain* no clauao saving 
custom, tho Court* are not competent to acre) t 
custom a* a reason for deviating from tbe previ 
*ion* of tl* Act Test 0««r» r Lxna Onto* 
(W16) . . . 20 C. W. V, 1082 

1 Pat. U J. 225 
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OF CASES 
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Set Lmitatiov Act (IX or 1908), 
Scu I Art fil I L 8 37 All 434 
■SfdtEczrvza I 1 E 37 Calc 754 
See Succession CEETincATi Act {VII or 
1889) 


— — — assignee stung on an assignment 
by heir ol debt due to deceased — 

See Sncczssioj« Cnrincarx Act 1SJ9, 
ss IaidC I L. B 42 AIL 549 

certifleafe granted ex parte wffi- 

out ssmce of notice on opposite party — 

See Succession Cbrtivicatb Act I8S9 
a 19 I L. B. 42 AIL 512 

1 . . Assignee o! deceased i represent- 

a*lve, whether certificate may be granted to — 
A succession certificate may be gran ted to the 
assignee of the representative of a deceased 
person ItiPCiuMitn Sim v Kaw Nakavas 

Sinn 2 Pit L I 350 


B. Possession ot property by Ee- 

ceiver wtthont Succession Certificate — Succtmon 
Certificate Act ( VII ot 1 880), a* 4, 8. cl (c) — l whan 
Securities Act < Kill of 1886) t 3, euh-s (J), s 6 
ini t (I) In the absence ot any provision in the 
Hindu \\ ilia Act (XXI of 1870) and in the Probate 
and Administration Act (V of 1881) * that no right 
to the property of an intestate can be established 
unless administration had been previously granted 
by a competent Court, the Receiver appointed by 
Court is competent to lalre possession of the aecu 
ritiee and moneys without a certificate Under s 4 
of the Succession Certificate Act bnt regard bemg 
had to the provisions of the Indian Securities Act, 
1880, and s 3 anb s (2) s 6 sub a (1) cl (/) 
and a 8, cl (c) of the Succession Certificate Act 
(VII of 1889), a Succession Certificate would bo 
needed if a suit was brought to establish a title 
to such funds by right of inheritance Harihab 
ttouBJl a Habxmiba Nath Mcxctui (1910) 

1 LB 37 Calc 754 

3 Mi tilth* a Luw— Impartible 

Estate — Arrmrt cj rent converted to a bond — 
Debt due to tart holder of impartible relate if tffecle 
of the deceaecd * m the hands of the successor — Sue 
cesnon Certificate Act [VII of 1889), • 4 Wherein 
lieu of arrears of rent a hood was given to the 
* " " impartible estate //eld, that the 

lot in the 1 ends of the successor to the 
a part of tbo effects of the deceased within 
— —caning of a * of the Succession Certificate 
Act hut is in its nature, a family debt scorning to 
him by right of anrvivorebip. Jaffmohandae 
Kdaghai v Allu liana Duslnf, 1 L. X 19 Dam. 
338, Beejraj v Bhyropersaud, I L X 23 Cak 912, 
Bissea Chand Dudhursa Bahadur v Chatrapat Sing, 
1C W It 32 Katama Aatchier v The Rajah of 
Bhuagunga 9 Moo 1 A S39 2 W R R C 31, 
Btree Rajah Yanvmula Veniayamah r Btru Rajah 
Yanumvla Boachur I ankoniora 13 Moo. I A 333, 
referred to Oca Pbrskad Sikoh * Dbasi Bai 
( 1910) . 1 L. B 38 Calc 182 


debt duo 


4 - Debt . — Succession Certificate 

Act {VII of 1899) e i— ‘ Debt" meaning 
of — Port of debt, tf certificate can be granted in 
raptcl of— Appeal A certificate under the Sue 
cession Certificate Act can be granted in respect 


SUCCESSION CERTIFICATE — contd 
of a part only of a debt due to the deceased. The 
word ‘ debt’’ la a comprehensive term, winch 
should receive a liberal construction Re CAon 
slum Das, (fS9J) All tr N 81, and Mahomed 
Abdul Mortal a V Sanfan, 16 C W It 231, 
approved and followed. Albar A Aon V Bill 
li sara Bcgam, ( 1901 ) All IV It 125, considered. 
Bibrc Boodhunr Jan Khan, 13W It 265, Muham 
mrd All Khan v Rattan Bibi, 1 L R 19 All 
129, Bismlla Began v Te annul Musa in, J L. R 
32 All 335, and Chafur Khan V Katandam Begun, 
I L R 33 AU 327, not followed. Abb atdsna 
Dasix v Naum Mtmaw Das (1914) 

LLB <2 Calc. 10 

5 Suit dismissed for 

non-produehon of the certificate — Certificate, if may 
be fltd in Appellate Court See MoOiuudilab Bor 
Chowuhcby v Monrvl Mohak K ab (1916) 

M ft W. » 994 


6 Certificate refused 

— if utter i to Ic prated to entitle applicant to a certi 
ficate A Government promissory note payable 
to one Madho Sahel was assigned by a registered 
deed by the legal rerircaentativo of Jfahdho Bahai 
to one Kadhika Prasad. Upon the assignee 
applying for a certificate of succession in respect 
of this note, it vaa refused on this ground that it 
was not established that the assignor bad himself 
a good and subsisting title to the note 11 ltd, 

that whether the assignor of the applicant hsd a 
valid title or not or whether the assignment eon 
vrvedsny titlo to the applicant, or whether (he 
debt secured by the promissory note was recover 
ablo or not, were not mat ten which the court bad 
to determine upon an application for a certificate 
The only question which the court bad to decide 
was whether the applicant was the representative 
of the person to whom the debt vsi alleged to 
have been due Raddixa Prasad Datum e 
Bicbeiabt or State fob Ikdia (1918) 


SUCCESSION CERTIFICATE ACT (TO OF 
1889) 

flee Succession Certimcat*. 


Sre Limitation Act (IX or 1903), ScK I, 
Art 182, ct, (J) 

L L. B 87 Bom 559 

Preference ai regards 

the granting of o eetli/caU—C/iildleis mdtnctd 
daughter — Sons of a deceased daughter Tbo parties 
were governed by the Hindu law of the Dayabhaga 
School and the question was whether prvferenie 
was to be given as regards the granting of a 
certificate for the collection of certain debts due 
to tbo father to a endowed childless daughter Or 
to tho sons of a deceased daughter Mild that 
tbo latter were to bo preferred According to the 
Dsyabhaga a widowed chUdleaa daughter would be 
no heir to her father Breemulty Bimola V Dangoo 
A antaree 19 IF It C R, 183, not followed 
Benode Koo marts Babes v Fvrdhan Copal Sahte 
2 IV R , C R 176 Radha Kiehen Mortphet t 
Rajah Ram Mundal C H R, C R, 147, 
and Mohmda Lai cChalrravarti t Monmohini 
Dm 19 C tl A , 412, referred to Sbdjati 

rum Dam r Cniyaex Sutkhsb Ckattebji 

J L, B, 43 AU, 450 
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SUCCESSION CERTIFICATE ACT (VH OF SUCCESSION CERTIFICATE ACT (VH OF 

1889)~«onfci 1889 ) — canid 


Certificate of succession 

—Joint certificate not illegal if granted icith the con 
cent of the grantee) Held, that tbe grant o( a joint 
certificate under the provisions of the Succession 
■Certificate Act, 1899, is not illegal, provided that 
■the persons to whom such certificate is granted all 
consent to its being granted In this Iona Ram 
Ku v Bbu Nath (1913) I L R 35 All 470 
. — — ■ „ • A Succession ceiti 

ficate can be granted to a minor Krishnama 
ClIARLtT v Veskahmau 

ILB.S6 Mad. 215 


... Necessity of a cerii 

jieate tn case of a son belonging to a ihtakehara 
family — Limitation Act {IS. of 1908 ) sec 22 — 
Addition of Plaintiff) after period of limitation, 
< f a tuff c\ent ground for throxcing oul the tint oj 
ba'red without any finding at to whether the added 
Plaintiff l were necessary parties In the case of 
a iamily governed by the Jlitakshara law a son 
-can maintain a suit for debts owing to his 
late father without a succession certificate under 
Act MI of 1B89 A finding that some of the 
fhmtifia were made parties alter the period of 
«on can maintain a suit for debts owing to his 
limitation is not sufficient to hold tho suit barred 
Them may bo circumstances in which addition 
o’ parties subsequently brought on the record 
may not bo essential and thcrofore there should 
bo a finding as to whether the added parties are 
necessary Sital Proshad Poddar v Kirrux 
Sheikh 26 C W. N 488 

— as 2. 4— Certificate not to be given for 

collection of part only of a debt — Debt in jart tree 
(overablc — Mahomedan law — Dower Held, that 
no certificate could be granted to on of tho heir 
of a Mahomedan lady, who had died leaving 
her dower debt unrealized for collection merely 
-of a part of the dower debt of the deceased. AIu 
Aa mould Ah Khan v Puitan Jhbi 1 L R 19 All 
129, and BitmMah Pegam v Tawassul Husain 
1 L.R 32 All 335, followed. Shitab Dei v Den 
Prasad 1 L. B IB All 21, and Altar Khan v, 
Bditsara Begum, All H reify A del (1907) 775, re 
4erred to GHirv» Khan v K aland art Beqav 
< 1910) . . I L. E 33 All 327 


Bee Succession Certificate. 

L I> B 33 Calc 182 
I t R 42 Calc 10 


1, - — When certificate not neces- 

i&ry — Bight to institute tints although no 
certificate has been obtained S 4 of tbe Succcs 
•ion Certificate Act 1889, is no bar to the 
Institution of amts for arrears of rent due 
to a deceased person although the plaintiff has 
not obtained a succession certificate and has 
omitted to file probate papers But m such a suit 
no decree can be passed until the succession 
■certificate has been obtained or the probate papers 
filed The Court should giro tbe plaintiff tune to 
do this Alice Thorp v Sheikh Bavatctlah 

3 Pat L .3 160 

2 — — Act Bo IS of 

1 908 {Indian Limitation Act) t 18 — Suit against 
■person wrongfully tofiecliaj debt das to ufaSe of 


■■■■ • - ■ t 4 — confi 

deceased person — A o succession certificate necessary 
— Fraudulent concealment — Limitation No succcs 
sion certificate is necessary where what tho plamliS 
is claiming fa not a debt due to a deceased person, 
but money which having been due to tbe deceased, 
baa been wrongfully appropriated after bis death 
by a third party A mortgage was eiecuted on 
the 18th of November 1SJ1, in favour of S A 
and II II died in 1892 and on tho 30th of July 
1910 S, snd A brought a suit for sale To this 
suit they impleaded as defendant H, s widow G, 
and an alleged adopted son B They afterwards 
applied to be made plaintiffs and this was done 
Thu suit was dismissed on the 23rd of November 
1911, upon the ground that the whole of the 
mortgage debt had already been paid to S With n 
three years of the dismissal of tbit suit G, sued S 
to recover from him one half of the mortgage 
money paid to him as being the share due to the 
estate of her husband Held that s 13 of tLe 
Indian Limitation Act, 1008, apphed and the suit 
was within time The defendant had not only 
concealed from the plaintiff the fact of hia having 
collected tho mortgage debt, but bad brought 
tbe suit of 1910 which must have been false to 
his knowledge, to cover his tracks Sahib Ram 
V Mcsajiuat GoveidI I L R 43 All 400 


wife against heir of husband for proportionate 
share of dower debt due by defendant No succession 
certificate is necessaiy where the suit is bv one 
of tbo heirs of the wife to recover from one of the 
heirs of the husband the proportionate share of 
tho wife’s dower tho liability to pay which hod 
devolved upon the defendant according to her 
share by inheritance In the property of the husband 
Cha fur Khan x Kalandari Begam I L P , 83 All, 
327, distinguished Shadi Jan v Wahis Alt 

I L. R 43 AIL 498 


4 ■ Reversionary heirs — if may 

apply for succession on Hindu widow’s death 
—Debts accrued due during widow’s life lime — Got 
ernmint promissory notes of which cert ficate had been 
talencrul by the widow — Certificate if necessary The 
right of the reversionary heirs of a deceased Hindu 
to tske out succession certificate in respect of debts 
doe to tho estate of tbe deceased Is not affected by 
the interposition of tbe estate of the widow and 
the Court cannot reject an application for succcs 
»ion certificate by such hens merely on the ground 
of the deceased having died long ago A sum of 
money awarded In a ease under the Land Acquis! 
tion Act after the death of the owner and kept m 
deposit under s 32 of the Act, arrears of rent for 
non agricultural lands belonging to the estate, and 
a Government promissory note standing m the 
name of the widow as the certificated holder of her 
husband a estate were all debts for which it was 
necessary for the reversionary belrs to take out 
succession certificate Bancharam JUtrutndar \ 
Adyanath Bhatta chargee, 13 C 11 N 985 IL / 
7k P. 38 Calc. 036, disfmgmehed. Abinas Chandra 
Paul r Probodh Chandra Pact. (1911) 

15 C. W N 1018 


6 Deferred Dower — suit by one of 

irteral hens for a portion of her share — Certificate 



( 3951 ) 


( 3952 ) 


SUCCESSION CERTIFICATE ACT (VC OF 
1889)— toxl3 

.. . ... g i— tonO f 


fat <i portion, if may it fronted — Iltir't dune 
if joint or several — Sevcrence of debt Where nn 
ot nevefal heirs ol a deceased Vshomcdan lady 
sued her husband fora portion of the (bare of the de 
ferred dower due by the defendant to the deceased, 
relinquishing the lilanee Held, that an applies 
tion. by tbs plaintiff for succession certificate j n 
respect of the amount claimed bv her in the suit 
was properly granted S 4 of the Succession 
Certificate Act docs not require that the certificate 
should cover the whole of the debt, if the heirs do 
not see to realise the whole Chafer Khan y 
Kalandon Begum, I L. R 33 Alt 327 dissented 
from In respect of deferred dower, each of the 
hem of the deceased has a distinct right enforce* 
able by himself though all may Jointly sne and it 
■a open to each to relinquish a portion of the 
claim The defendant husband being moreover 
ono of the hem, the debt, as turning it to be joint, is 
severed, and a certificate cannot in consequence 
bo granted for the whole debt Annrt. Hcssaiy r 
Saritak (1911) 11 C V H. 231 


amgnte» The widow of a separated II 
tamed a certificate of succession for the collection 
of a debt due to her deceased husband. Sbc a* 
signed the debt and also banded over the turcce 
aion certificate to the assignees Held, that the 
assignees were competent to sue and get a decree 
for the debt Tho widow could undoubtedly assign 
the debt, and it wag not necessary, even if It were 
possible, for the assignees to obtain cancellation 
of tho certificate granted to the widow and the 
issue of a fresh certificate m their favour Karup. 
jtiHuir Pichvil D R IS 3Iad 419, distinguished. 
Allahdod Khan v Saul Ham, I L R IS AH 74 
not followed, Durga Kuniear v Main Mol, I L R 
33 All 311, referred to. Ravn Lit, p AvvC Lit 
(1013) . . I L. R 38 AIL 21 

7. Joint interest — Application for 

certificate— Applicant all ping Aimed/ to be met 
Kith deceased and entitled to An estate bp tu moor, 
thlp Where an applicant for a succession ccitiB 
cate staid in hia application that he wsa a member 
of » Joint Hindu frmily with the deceased to whose 
estate he bait succeeded by survivorship Held, 
that a succession certificate was unnecessary and 
the application must falL Mato: a* Prasad e 
Duroswati (19U) , I L. R 38 AU 389 

B, D*U, part of certificate in 

rceprcl of, if mag he granted — J/slii/ficity of mu 
A certificate under Act t H of 1889 (Succession 
Certificate ActJ can be granted in respect 

4if* ptftStttff* Arid Sib* feasir.'fif -editor, a-itib 
prohibits a multiplicity of suits. Is in no way 
affected by the grant of certificates In respect of 
fractional shares of a debt. Bilee Faadhun v 
dan Khan. 13 IT R 2C3, Muhammad Ah Khan v. 
Puttan BUI, 1 L R 19 AU 129, Bumilla Befam, 
* Tairainil Ihutain 1 l F 32 All 333 Ghafn, 
Xian v KtJandan Bcgam, I L. It 23 Alt 327 
Albar Khanr Bilheero Fegam Alt IT. A far 1901 
123, In the matter of tie twin ion of Cha neka n Dae, 
All IPJv for 1323, St, Mahomed Abdul, lloetnnr 
San/aw, KC.® Ji 231, referred to, imtmr 
Blur r* Nairer Horn* Dig (I9I4J 

18 C W. If. 836 


SUCCESSION CERTIFICATE ACT (VH OF 
1889) — contd 

S 4 — Corel! 

9 - Lctlcre of admins 

tration — Aetignmenl a] dcblly holier of Utter) of ad- 
minutralion of debt covered by certificate — Right) 
of oseiysre A decree for possession of certs n 
property and for mesne profits was passed in 
favour of A and his wife The wife died after the 
date of the decree A obt lined letters ol adminis 
tration in respect of the estate of his wife and 
then transferred his own rights trader the decree, 
as also thOBe of his wife to II JI applied lor 
execution of the decree The judgment-debton* 
objected, inter aha, that the decree could not be 
executed without letters of administration ora 
succession certificate long obtaned by trans- 
feree Held, that // couil execute tho decreo 
without tak ng out fresh letters of admin strat on. 
Per Wazsa 7 A person claiming as assignee 
of a debt which was due to tbs estate of a deceased 
person is not claiming "the effect of the doceascdir 
from the date of assignment, the debt die to the 
deceased ceases to bo part of the deceaseds effect 
The clam contcmjlated by sub-a. (l)ofa, 4 of the 
Succession Certificate Act is a claim made by a 
person ’n tho capacity of and as personal repre 
tentative of a deceased jiereon GoswAKi Set 
Raxav Laui v Hart Das (1918) 

I L. R. S8 AU. 474 


- Pcefirtrc 


rejarie the granting of a certificate— Chtldle le 
widowed daughter — koet of a deceased dal ghtcr. 
The parties were governed by the Hindu Law 
of the Dwyahhagw School, and tho question was 
to be given as regards the granting of a certificate 
for the collection of certain debts due to the 
father, to a widowed childless daughter for to tLe 
sona of a deceased daughter Hell that the 
tatter wero to be preferred According to tfco 
Dayabhsga a widowed childless daughter would 
be no heir to her father Sriuati Trawla DnYi 
r Craxdsa Ssiesai CTumaJiE 
. I. L. E 43 AU 450 


11 . - 


- Certificate 


to be granted for collection of part only of a del t — 
Dell in part xrrreoeerohte or extinguuhed — Mu- 
hammadan Lav— Dover On tho death of a Muha 
mtnadan lady to whom her dower was due the 
heir* were hor husband, her brother, and three 
daughter* The brother applied ior a auccea 
sion certificate m respect only of the share of tho 
dower debt to which he was entitled as in heir 
On the objection being raised by the daughter* 
that a certificate could not be granted for part 
only of the debt, the District Judge Ending that 
r p weAira? a* IV .ii*. 1 .' rex Arl-iafad .vwviv of 

the husband inheriting it as sn heir end that fhe 
recovery of ore of the daughter a shares waa Hire 
barred gave the applicant a certificate in respect 
of the remainder Utld tbit, on the reaiomrg 
upon which fie Full Tench decision in Chaff r 
Khan » Tolar dri Bcgam, I l. P , !S All. 327 , 
tear founded, it was not competent to the Dutnct 
Judge to grant a certificate except for the whole of 
the dower debt Mahamed /bdnl lloien v Satlfan 
IS C Tf -V 123, and Sr/emutly Atnapurano, 
Da»ry'e A aim Mol on Dae, diseetdvn from 
Sresiu Dxoau r Jirnauwan lire Km* 

L L. R. 43 AIL 311 
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DIGEST Or CASES. 
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SUCCESSION CERTIFICATE ACT (TO OF 

1889}— o ontd 

— ga 4 and 6 — Assignment by htir of a 

dell due to a deceased person — Su<t by assignee to 
rtcortr del >f — Certificate n ternary lefore assignee can 
obtain a decree If tlie heir of the deceased person 
<o whom at his death money was due, assigns (to 
debt to a third person, the assignee cannot realuo 
tho debt without obtaining a succession certificate 
under Act No \II of I fit 0 A debt duo to a 

deceased person does not ccaec to to part of tho 
effects of tho deceased by reason of such assign 
ment Cosuami Sri human ImIjI v Han Dae 
I L. It , 38 All , 474, not followed Allah Dad 
Khan v Sant Dam. I L It , 35 AH 74, Sang lot 
v Anna Lai, I L S 36 AH , 21, and Badhila 
Prasad Bapudi v The Secretary of State for India 
in Council, I L S , 38 All , 438, referred to 
Karvppaiami v Pichv, I L It , 15 Had , 410 
and Mattcharam Pranjuan v Bat Mohah, ILK, 
13 Bom , JIB, followed. Gnsnin Air r Zex in 
Au . I L R 42 AU 549 

.. — .I sa 4, 7— Certificate not to be giten 

for cclliehon of pari only of a debt — Mahommedan 
Law — Down Held, that no ccrtificato could bo 
granted to one of the heirs of a Mahommedan 
lady, who had died leaving a dower debt nn 
realized, for collection mere)? of a part of tb« 
dower debt of the deceased Muhammad Alt Khan 
v Button Bibi 1 L B 10 AU 120, followed 
At&or Khan y BMieara Began, AU IT N (1011) 
125, referred to Bismilla Era am t> Tawassol 
Hcsaw (1010) I L. R 82 AU 335 

is 4, 8, cl (e) — 

See Succession CirrmcATE — 

I L R. 37 Calc 754 

— SS 4, 10 — Succession certificate— 
Holder of certificate not entitled to transftr hn 
rights thereunder Held, that the rights conferred 
by tho grant of a succession certificate under tho 
Succession Certificate Act, 1680, are personal to tho 
grantee and cannot bo assigned Allah Dad 
K nur Samt Ram (1912) I L P. 35 AU 74 

bs 4 (J), 18 — Alignment of c debt 

— Certificate obtained by assignor after assignment 
— Sail by assignee uithout a certificate in his own 
name — Decree, whether can be passed An assignee 
of a debt from a person to whom succession cert! 
Beats was granted subsequent to tho assignment 
is entitled to a decree for tlje debt without ob 
taming a succession certificate in hia own name 
Human Lalji y Han Das, 14 A L J 677 followed 
Allah Dai Khan y Sant Sam, I L B 35 AU 
74 dissented from AKtpiACHELAM v Matbu 
( 1948) . . . I L. R 42 Mad. 130 

— I* 7, 9 — Certificate of succession — 

Security — Application by widow of separated Ihndu 
Where, nndcr s 9 of (ho Succession Certificate Act, 
1889 the requiring of aeoonty is optional, aecunly 
should not bo taken from the widow of a separated 
Hindu asking lor a certificate to enable her to 
collect debts due to her husband, In the absence of 
Bpecial circumstances rendering the taking of 
security necessary Naraih Det v Pabmkshwari 
( 1917) . . . I I E 40 All 81 

— - ■■■ — 9 8— 

See Specific Relief Act (I or 1877), 
s 42 . . I L R 32 AIL 318 


SUCCESSION CERTIFICATE ACT (VII OF 
1889 ) — contl 


1 . Certificate mfatour 

of Hindu widow to realize interests only — Certificate 
ullja Yires Held that where a certificate was 
granted, to a Hindu widow for collection of debt* 
duo tobor late husband, it was not competent to the 
Court, in lieu of requiring security from the grantee 
to giro a ccrtlfinte for realization ot interests onlj 
without disturbing capita) Shib Dei Y Ajudhia 
Prasad F A f 0 , So 108 of 1310, decided on the 
13th of February 1011, referred to Jai list v 
Bawabi Lai (1013) I L R 35 All 249 

2 . i — ■ . . — Certificate to a 

minor can be granted — S 9, no bar A succession 
certificate can be granted to a minor Per Cebtaji 

s 0 of the Succession Certificate Act (MI of 
1889) presents no difficulty to the grant in such a 
case A ah Coomer Chat/crjfa r data Prassttnna 
hlooltrjea, 5 C L S 517 and Sam Kvar y 
Sardar Singh I L S 20 All 352, followed Ex 
parte Mahadio Ganghadhar, I L B 28 Bom 344, 
and Cutabchand Y Mott, 1 L B 25 Bom 523 con 
aidered Kbisdvawa Cuarll e Vemkaumah 
(1013) I L. R 38 Had. 214 

ts 9. 25, 26— Cinf Procedure Cede 

(Act V of ISOS), s 96— Succession Certificate- 
Condition of Security— Appeal An order granting 
a succession certificate accompanied by a condition 
that security should be given, is appealable An 
order directing that a certificate should not be 
granted unless security ib furnished, is not appeal 
able Ba* Deviate v Late hand Jnandas, / / B 
10 Bom 790, explained Bai Nakdkore v Sha 
MacahLaL VabajbhcxhandA3 (1911) 

I L R 36 Bom 272 

u 16 and 17— 

See Presidency Basks Act (Xt op 1876), 

8 23 1 L. R 45 Bom. 138 

as 18 18 — Certificate of tuccessim 

— Suit to set aside certificate and decree passed in 
favour of the holder A succession certificate granted 
under the provisions of (he Succession Certificate 
Act 1889 IS conclusive ss against the debtor under 
s 16 of the Act, and it can bo revoked by the 
District Judge only under i 18 ol the Act No 
suit will he to have a succession certificate and & 
decree obtained bv the holder thereof set aside on 
the mere ground that tho certificate was obtained 
by tho use of fal*c evidence Rcpaw Brat v 
BHAOEIT7 1/AL (1914) . I L R 36 AD 423 

s 18— 

Bee 8 4 I LE 42 Mad. 130 

• ss 18 and 1C— Certificate of succession 

granted to one creditor far the uhcle of g debt due 
to himself and others — Decree obtained Ay certificate 
holder for his share only of the dcbt—Bemedy Open 
to the other creditors in respect of their proper 
lionale share Upon the death of a llvhsmmadsa 
lady her claim for dower devolved upon (1) 
her husband to tho extent of one fourth, 

(2) her brother to the extent of one fonrth 
and (3) her daughter to the extent of one 
half The brother applied for a certificate ot 
s accession in respect of the whole of the dower 
debt, and this wss granted to him At the tune 
of this application the daughter was a minor, and 
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SUCCESSION CERTIFICATE ACT (VII OF 
1889 )— cortt 

■ *. 18 — cor/d 

notice of (he application m •erred for her on her 
father, notwithstanding that ho was the person 
who blmi"lf was liable for the payment of the 
dowor debt On obtaining the certllostc, the 
brother sued for and obteinoJ a decree for hie 
one-qaartef share Thereupon the daughter ap- 
plied to th» court asking either that the certificate 
granted in favour of the brother ebon! 1 be revoked 
and a fresh certificate made out In her name, or, 
lathe alternative that her name ahould be aim 
clttod with that of the brother In the name cerfi 
fieate to the eitent of the half share claimed by 
her The court rejoetrd thin application •« Iota 
Hell , on appeal from thia order, (l) that the appeal 
lay, the order being in effect onn rofoaing to grant 
a certificate to the applicant ami (2) that in the 
eiroamstancei of the caae tho proper order to 
pass waa one revoking the certificate already 
granted to the extent of one-half and granting a 
certificate for one half of the dower debt In favour 
of the applicant, (ekifur Khanr KalanJari D'fitn 
I L. 1 S3 All 327, diacueacd huastr cit >n> 
Biai v Much An U.R «2 AU. 347 

18. 27 -Ceri./ 
erred Sv&ovrfiwila 

... „ .( })ulrvl Judge other 

trite I M* fa appeal— leg ) of 27 39, junaliehon 
an, Ur, nature of The faot that no appeal hat been 

F referred agalnat an order of a Subordinate Jcdgo 
nho has been Invented with tbo power* of a Dll 
trl t Court under the Sueceeilon Certificate Aet) 
granting a certificate is no Ur to ita revocation 
at anv time when the clreumstanees enumerated 
la a 18 of the Aet are proved. The revocation 
must in auch a caao bo ordinarily made by the 
Subordinate Jndgo when he is ilill eirreiaing 
that Juris liction In the district The District 
Judge has in such clrcnmitancra no jurisdiction 
to make the revocation cieer-l where the caao 
having been instituted and being pending before 
the Subordinate Judge bag been withdrawn by 
the Dutrlct Judge. Tho Juris lictlon of the Dia 
trict Judgo under lleg \ of 1709 it more admlnla 
tratlve than Judicial lie can act thereunder 
only when there is no claimant, and acting under 
that Regulation, be la bound to respect the order 
granting a certificate until the same waa revoked 
by a competent authority Scania Bewa » 
baCBcraav or Brava von Ixdli (1914) 

18 C. W N. 851 
“ a 19 — Certificate granted ex parte 

tctthoBt notice haring been Merced mt the opjwile 
party— Remedy or.,, table, la the oppontc parly — 
Appeal — Proof of terrtce of notice The widow of 
a Hindu applied for a succession certificate for the 
eellection of cert* n debts due to her deceased 
h labantL Sho named, among't othora, aa a party 
iUei'y (0 6o interested In tfie proceeiflnga one 
Radha Lai, » brother of the deeeaeod. Attempts 
wore made to aorve notice of the application on 
Radho Lai but apparently without auccew, and 
uhtimately the appl cation waa heard u port* 
an 1 a oort fioate granted to the widow Radhe 
Lai then appeared and filed an appeal agalnat the 
grant allogmg that he had in fact received no 
notice of the application and that he had a good 
objection to the granting of a certificate to tho 
widow inasmuch u the deceased and himself 
were members of a Joint Hindu family Held 


SUCCESSION CERTIFICATE ACT (VII OF 
1889 ) — amcll 

• - t 19 — corclJ. 

that the appellant waa entitled to come to court 
by way of apical and was not bound to file an 
application to revoke the certificate. lltld, s!*o 
that the fact that a registered notice ia returned 
endorioil refused " i* not by Jlaelf evidence tl at 
It waa ten lore 1 to the person to whom it was 
addreseod. 1 lino v Its diie Lal. 

I L. R 42 AIL 812 

is 10, 25— IfiHiJ levelled in Ik free 

hour of Dulrul Court — Appeal — Jxrwfrcliow 
Hill that an appeal from an order of a Man'll 
Invoated under a. 20 of the Succession Certificate 
Act 1889 with the function* of a District Court 
lies to the District Judge and cannot be transferred 
for disposal to any other Court si ch as the Subor 
dinate Judge or Judge of tbo Small Cause Court 
not empowered under a. 5(1. IIceav But r 
Ht'aix Bin (1911) ILK 34 AIL 143 

as 25 and 28— 

See s 9 I L. R. 30 Bom. 272 

SUCCESSION (PROPERTY PROTECTION) ACT 
(XIX OF 1841) 

See Ccbator ■ Act, 1841 
Bee Receives I L K 37 Calc 754 
SUCCESSION DUTY 

See I'noesTE I L R.I3 Calc. 825 


SUCCESSIVE ADOPTION 

See IIUDO Law— A nornow 

LLR 39 Calc 682 


- final order by — 


S UDDER DEWANY ADAWLAT 
Bee CowxEwrr or Corar 

L L R 41 Calc 173 


SUDDER NIZAMUT ADAWLAT. 

See CovTEwrr or CocriT 

I L. R. 41 Calc 173 

SUDRA8. 

See IIivdo Law— iKBEtuTA'ic* 

LLR 34 Bom. 321, 853 
1 LR 40 Calc 545 
S«1a« L L. R. 40 Mad 848 

Illegitimate sons of— 

See Hnm Law — I rarntTAaei 

LLR 40 Bom. 389 
Set IIjvsu Law— Scccessios 

LLR 39 Mad. 138 
L L. R. 41 Bom. 185 

Leva Knabls of Changdsv In the 

East Khandesh District — 

Sec Il!w®v Law — S rccifsiow 

I LR 41 Bom. 168 
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DIGEST OF CASES 
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SUFFICIENT CAUSE 


SUIT — canid 


For allowing appeal out ol time 

Set L hitation 

L R 44 I A 21S 

See Limitation Act (IX or 1908) Sob I 
Abt 15° ILK 43 Com ff'fi 


abetment ol— 

Set Pax At Code (Act XLV or 1860} 
a 306 X L R 26 Ail 23 

by prisoner on bail— 

See Bail Bond IB C W N 550 
See Criminal Procedure Code (Act \ 
or 1898) 8 614 (5) 

1 Lit 37 Had 153 


See Abatement or Suit 

See Bxxoal Ten axcs Act b 188 

I L R 38 Calc 270 
See Fraud I L. R 37 All 535 

See Guabduks axd Wards Act (VIII 
or 1890) ss 12 "i ■’o 

L L. R. 37 AIL 615 
See Indemnity Bond 

I L. R 41 AIL 395 
See Notice I L R 48 Calc 45 
See Pabtitjov I L R 45 Calc. 873 
See Pee emttiox I L. R 37 AIL 529 
See Receives I L R 48 Calc "0 352 
See Res Judicata I L. R 37 AIL 485 
See Review ahucaiiov iob 

I L1M0 Calc 541 
See Suit son Cancellation or Docc 


abatement of — 

See Civil Pbocedur* Code (1008) 
O XXII b. 4 I L. R 41 AIL 283 
See Madras Crvn. Courts Act *. 16 

I l R 33 Mad 342 
See Pbxxcital and Agent 

I L. R 33 Mad. 182 

above R* C 000— 

See 3 cbisdictiox 1 L R 43 Calc. 828 

Arrears claimed paid subsequent 

to'nit to co- Lessor 

See Acba Texanct Act 100T » 198 
I L. R 3 AIL 448 

by heir for recovery of her abate— 

Set LtxmTiON Act (IX or 1908) 
Sen Hurt I L. B 37 AIL 434 
'■ 1 1 br a Wodrt rriiovr competency cl 
transferee to con (lace — • 

See Limitatiox Act (IX or 1008) 
Sen. I Aar* 132,75 

1 L R.3J Mad SSI 


by minor lor possession— 

See bliNOs I LR 38 AIL 154 

by reversioner — 

See Hindu Law— Will 

I L R 37 AIL 422 

by reversioner to set aside adop 

tion — 

See Adoption I L. R 37 All 493 

by zemindar to recover haqq, cess, 

etc — 

See Provincial Small Cause Courts 
Act 18S7 Sen II Art 13. 

I L R 40 All 663 

Against Railway Company for loss 

or damage to goods — 

See Limitation Act 1008 Art 31 

I L. R 42 AIL 390 
See Railway Comtany 

T L. R 42 All 655 

by Rent free grantee to recover 

possession— 

See Jurisdiction crCiut and Itm-sr* 
Counts UR 42 AIL 412 

dismissal of for Plaintiff’* non 

appearance— Inherent power of Court to res 
torer— 

See Civil Procedure Act 1008 — 

O IK a. 8 I LR 44 Bom 82 
O KUI i n 1 LR 44 Bom. 767 
■ dismissal of — 

Vee Civil Procedure Code (1009^— 

O \ b. 3 O IK b 12 

I L. R 39 All 4’6 
OIL*.: I L. R 38 AIL 357 

O IX JUt 3 AND fl 

I L R 40 AIL 580 

O IK ML 8 AND 9 « HI 

I L. R 34 AIL 428 
O IX kit. 8 0 O XXII rr 3 0 

I L. R 35 AIL 331 
O XI *.21 I L. R. 38 AIL 5 
O Kill r. 3 O 1\ a. 4 

I L. R 34 AIL 123 

ior account — 

See Limitation Act (IK or 1908) Sen I 
Vrt 116 L L. R 39 AIL 335 

for dissolution of partnership— 

See Civil Procedure C de (1008) O 
KXII * 4 I L. R, 39 AIL 551 

— for Joint possession— 

Limitation Act (IX or 1903) Sen. I 
Ant*. J 38 f44 L L. R. 39 All 4«0 

— — for Judicial separation — 

Set Cmi. raocEDURB Cod* (1903) a. 83 

I I~IJ.CS AIL 377 



DIGEST OF CASES 


SUIT-wnfJ 

lor declaration ol title — 

See Specific Belie? Act (I o» 1877) 

3 <2 I 1 E. 37 AIL 185 

lot ejecta- eat — 

See Acju Tehasot Act (II or 1801) 
S3 58 177 {«) I L. R 38 All 465 

lor money had and received — 

Set Limitation Act (IX or 1COS) 

Arts 29 36 129 ILF. 39 All 322 
Mt 02 J 1 R 37 AU 40 233 
J l R 33 AIL 878 
See Provincial Insolvency Act (VI or 
1907) e 16 (7) I L. E 41 Mad. 923 
” lor possession and mesne profits — 

See Limitation Act 1901 Sea Aar 100 
I L. E 39 AU 200 

lor possession ot land— 

See Limitation Act (IX or 1908) s 28 
Ait 47 I L. R 38 Had 432 

lor profits— 

See Cm l Procedure Con* (1903) 
XXVI hr 9 16 17 18 

I L. R 39 An 694 
See Laubirdjb aid Co sitaser 

I L. R. 41 AIL 316 

lot redemption ot mortgage— 

See Court »xe I L E 39 All 452 
See Mortoaoi 1 L. B 38 AIL 148 


tor reload ct purchase money — 

See Civil Procedure Codi (1998) O 
XXI BR €•> 93 

I L. K 39 AU 114 

lor rent under registered agree 

See Limitation L L R 88 Mad. 101 

lor damages tor ejectment — 

See Landlord and Tenant 

25 C W K 930 

tor Malic ons prosecution — 

See Malicious Pbosbcdtiok 

tor money paid by mistake under 

coercion — 

See Contract Act 1872 * T> 

L L. B. 43 AU 2'2 

lor money doe under an award— 

See Provincial Small Cats is Act 
1887 Sen II Abt 24 

I U R 42 All. 189 

■ ■ — lor profits— 

Set Aoitk Tenancy Act 1901 e 161 

I L. R. 42 All 414 
I L. R 43 AIL 29 177 
— lor possession — 

See Crm Pbocedcbb Codi 1808 
e. 47 I L. R 43 AU 170 


SUIT — eonlJ 


- lor refund o! pnee on account ol 

ahort delivery— 

Set Ctvn. Procedure Com (1808) a r 0 
I L. R 42 AIL 480 

lor return ol moveable property 

deposited lor sate custody— 

See Limitation Act 1908 Sch I Abt 49 
I L. R 42 AIL 45 

tor a sum payable periodically — 

See Court Fees Act 1870 s 7 (it) 
Ben II Art 17 ( i) 

t L R 42 AIL 353 


— in forma pauperis— 

See Papteb Su*t I L R 46 Calc 651 

institution of in wrong Court — 

See Limitation I L. R. 47 Calc 300 

maintainability o! — 

See Cim Procedure Code (1908) s 9 » 
I LB 37 AIL S13 


on a foreign judgment— 

See Civil Procedure Cod* (1C0S) 
a 13 I L R 41 AU 521 

on lost bond — 

See Mobtoao* I L. R 37 AH 423 

place lo Inti n log— 

Set CtvxL Procedure Cod* (l r 03) a 20 
I L R 39 AIL 368 


- aubjcct matter of— 


See Civil Procedure Cod* (Act V or 
1908) O XXXIII sr 1 2 and 6- 
1 LB 31 Bom 638 


lo enforce payment ot money 

charged upon Immoveable property— 

See Limitation Act (IX Of 1908) Sen 
I Art 13’ I L R 37 AIL 400 


— — — io recover money deposited with 

Bank- 

Ace Limitation Act (IX or 1908) Sen 
I Art CO I L. R 37 AIL 292 


I L. R. 41 AU 643 


to obtain refnnd ot octroi duty — 

See U P Municipalities Act 1916 
s. 3’6 LLK « AIL 207 

■ ■ to recover revenue paid on an order 
revised on appeal — 

ice Limitation Aor 1t08 Sal An 
61 L L. H 42 AIL 81 


o enforce an award— 


See Crm Procedure Cod* (1908) tS 
89 and 104 (1) U) Sea II PabaS 
20 and 21 I L E 43 AB- M 8 
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DIGEST OF CASES 


SUIT— conld. 

to establish right ol worship aad 

procession in street^ 

Set Cmt Pbocedueb Conr 190S e 9 
I L. R. 44 Bom 410 

to set aside adoption — 

See Adoption I L. E 37 Calc. 660 

to s“t aside decree against minor — 

See Huron I L. R 38 All. 452 

to set aside a decree on the ground 

ot fraud — 

See Civil Pbooedubs Cod* (1008) 6 

20 (e) I L. R 39 All 60? 

■ ■ transfer of— 

See Cm. Procedure Code (1908) a 24 
I 1 R 41 All 331 
See Provincial Shall Cause C octets 
Act (IX of 1687) s 17 

I L. R 38 All 425 


SUIT — cored 

(2) of the Limitation Act wb eli was made appli 
cable to eu ta appeals and applications mentioned 
in Sch III annexed to the Bengal Tenancy Act by 
virtue of a 185 sub a (2) conld not possibly apply 
to suits instituted under a 104II which were not 
mentioned in Scb III On s plain reading of the 
provisions of s I So of the Bengal Tenancy Act 
along with s 15 sub s (2) of the Limitation Act 
the latter could not be applied to extend the period 
of six months provided for the tnatitut on of suits 
under a I01H of the Bengal Tenancy Act Had ha 
ehyam Ear v Dendbandhti Biswas IS C If A 
31 18 C L J 633 Sharoop Doss Jlondal v 

Jojttsvr Roy Chowdhry I L II if Co It 664 
Dulhm Mathura Has Acer v Bansulliar Singh 
16 C IF A 904 Srinivasa Ayyangar y The Stcre 
tary of State for Indus I A II 38 Mad 9? referred 
to Dropadt v / lira Lai I L P. 34 All 496 
distinguished.. Secretary or State for India 
v Ganoadhar A an da (1917) 

I L. R 45 Calc 934 


— valuation of— 

Bee Bbsoal, N V P and Assam Civil 
Courts Act (All of 1B87) s 21 

I L. R 32 All 222 
Set Civil Procedure Code 1908)— 

O XXI B 03 I L R 38 AIL -2 
b 66 I L R 40 AIL 505 

See Civil Pbooedubz Code 1908 s 115 
I L. R 39 AIL 723 


withdrawal of— 

See Civil Procedure Cod* 1903— 

O xxm b 1 I L. R 37 AIL 328 
I L B 42 Bom. 155 
s. 1 s 115 L L R 40 All. 612 

See Partition I L. R 37 AIL 155 


1 — Bengal Tenancy 

AeHrill of 18S5) es 39(6) 37 105 107, 109— 
Whether an application under s 105 of the Act 
a suit — Withdrawal of an application under that 
section effect of— Subsequent euil for enhancement 
Of rent under e 30 (5) whether maintainable. An 
application under a 105 of the Bengal Tenancy 
Act cannot be regarded aa ft suit Upadhya T halve 
V Persidh Singh I L P "3 Calc 723 referred to 
Therefore although an appi cation under a 10o 
of the Bengal Tenancy Act was previously with 
drawn without liberty to uiake a fresh appl cat on, 
a subsequent suit for enhancement of rent under 
s 30 (b) of the Act ii maintainable the provi 
a ons ot t tber s 37 or 109 of the Act am not 
enolicabfb t° luc h a case Qnswot m v Tcxsr 
Since (1912) I L. R 40 Calc. 428 

n Limitation— 

Bengal Tenancy Act (I III of 18 W) « 104 ff 
eub t l*) 131 IBS— Limitation Act (IX ef 190S) 
„ 20 15 apjluMWhtj of — Civil Procedure Code 
(A ct V of 1308) 9 80 A instituted a ant under a 
104H of the Bengal Tenancy Act aga nst the 
Socretary of State for India in Conned on tbo 10th 
December 1910 in respect of a village the Record 
of R gilts of wh eh was finally pufcl shed on the 
2nd Juno 1910 A took exception to the Utter 
Pr or to the institution of tbo suit A served a 
notice on the defendant aa required by a SO of the 
Civil Procedure Code. Held that the amt was 
barred, by UmlUtioO. Held, »Uo that a 15 *ub-a 


SUIT FOR CANCELLATION OF DOCUMENT 

— — ■ — - Sale -deed — Alleged i!Ie 

gal ty of transact on — Sale by one deed of filed rate 
and occupancy held ngs Tho plaintiff by one and 
the same sale-deed purported to transfer («) a 
fixed rate hold ng and (ii) part of an occupancy 
holding field that ho was not ent tied to a 
decree setting aside tho sale-deed merely becauso 
part of tbo property covered by it vtt \jf law not 
transferable Bajbanoi Lad v Garni Bai (1016) 
I L. H 38 AIL 232 
SUIT FOR DECLARATION OF RIGHT 

See Hiorwav I L. R 43 All 692 
SUIT FOR LAND 

See Possession 
See 6oit 

See Jurisdiction I L R 42 Calc 042 
See JuwswcriO'c of High Count 

I L. R 39 Calc 739 

fir recovery of posses 

non and mesne profits Litigation prolonged by 

defendant in prosecution appeal and mesne profits 
Swelling to amount exceeding pecun ary gunsdwl on 
of Original Court and re filing of plaint in ano her 
Court — 1 roeeedmgs in latter Court if continuation 
of original suit — Limitation II hero a person aues 
for recovery of possession to can in tho aame suit 
rocover mesne profits wh eh tave accrued before 
the suit and those accruing pending tbo litfgat on 
The fact that owing to the prrosccut on of appeal 
fn higher Courts by the Defendant the mesno 
profits swell np to an amount beyond the limits 
of tho pecuniary jnmdicf on of the Court which 
tried tho suit orig nally thereby necessitating the 

transfer of the proceedings in the suit to a Court 
of h gher jurtodiet on does not smount to an 
interruption so aa to make the subsequent pro- 
ceeding in tho higher Court a d fferent suit. Bai 

XUNTUA flATa JvVSDU V hfOUAVANDO UOBIT 

Hoove 2J C. W N 242 

SUIT FOR PROFIT 

See Aura Tenancy Aot 1001 
* 201 I L B 43 AIL 607 

« 1C4 I L E 43 AIL 29 177 
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SUIT FOR RENT 


SUIT IK FORMA PAUPERIS 


Set Aqr* TswAitcr Act, 1801, a 198 
I L R.43 All 448 

Bent referred — Com 

peiny’e Steca rupees, ambiguity <] tzvrttium — 
Stila or S*eea Rupee and Company 1 1 Bn per. 
meaning and Uttery of, and difference letirte it 
In & habutiyal, dated the 8th July, 1850 tbe annual 
rent reserved was stated to be Company's ntea 
rupees 90 " Held that tho expression * Com 
jinny's ticca rupees mentioned in that document 
meant rupees in current com and not sicca rupee 
Per CvrlaK Tho course ol conduct, tho date 
ol tho document, tho atarop duty and the refer 
ence to current coin in the aentence referring to 
tho Stamp Act lead ua to the eoncWon that fn 
this coso the rent annually payable ia not tho 
equivalent ol 08 ticca rupees but ia 00 rupeea 
in current coin Bam Satan Sing T Cyan Sing, 
G C L J 637, Bam AAdieom iragA v Kumar 
Bat, 6 C L J 667. 1'ametvar A ore v Cobet dhan 
Lot, 7 C L J 202, Itir Tapnrah lionet* r Copt 
Barayan, 7 O L. J tSl, and Baja Kamalcnrati 
Perehad Singh v Ranthart Singh, 19 C I*. J 318, 
referred to it abara* Bahadur Sjxob v. Janas 
Cduidba duos* I Tam a (1018) 

I L. R 48 Cslc 347 

— . Stilt for rent— Claim 

for abatement of rent on the ground o/ tvtelton fnm 
a portion of tie land by a perton not haring a lilt 
paramount— Auction bj tide paramount mean 
tag of—Phjncal dispossession, if neeteeory la 
amount to eviction— Suit by ttrnnger rgotntl Irnonl 
and attornment by latter to former in respect of a 
portion of the tenure tinder Court s decree— Onv 
to prove eviction by title paramount if on landlord 
An execution purehaaer of eooie decretal lande 
obtained dolirery of khaa poeacaaion of the Isnda 
through Court and lot out a portion thereof to B 
Subsequently the Government acttled with a 
tl ird party eomo landa including a portion of the 
lands tot out by tho said execution pureharer 
Tho Government leasee on tho strength of tho 
settlement sued B alone for recovery of tho aa d 
landa and got a deereo which provided that being 
a bond fide tenant B should not bo ejected but 
should pay rent to tho Government lessee in 
respect of tho lands of which he was in poesea 
aion Subsequently the aforesaid execst'on 
purchaser brought a suit for rent against B who 
claimed proportionate abatement of rent in respect 
of tho said portion Ueld, that in order to bo 
entitled to proportionate abatement of rent, 
forciblo expulsion is not neceaaary, nor la it necet 
sary that tho tenant should actually go out of 
possession and If upon a claim he ng made by a 
person with a title paramount ho consents by 
an attornment to such person to change tbe 
title under which bo holds or entera into a now 
■c.ctnsgWBvnif ,<iv Juitstag* aaidnr Jsw, -‘Aw ral’ 
be equivalent to an eviction, and a fresh taking 
But an eviction, whether actual or constructive, 
must bo by a party with a title paramount The 
Government lessee had no doubt obtained a 
decroo against B. but that was not enfficient 
to show that he had a title anpenor to 
that of tho orecation purchaser Aor waa tho 
onus to prove that tho Government lessee had 
no title shifted on the execution purchaser in 
consequence of iticb a decree Basic BeharI 
Ghosh c Mad an Moron Rot 

28 C W. S 143 


Bee hm* Suit 


SUIT TO SET ASIDE A DECREE 

- ■ - 7 rand— Perianal eenu ■» 

— Cord vet of Plaintiff Ti e rurrefact that personal 
service of a summons baa not been effected on a 
defendant will not render the proceeding! agairst 
hlin absolutely abortive But where the non 
tervfre is due to the fraudulent corduct of the 
plaintiff iu tho suit and others acting with him 
and a decree is thereby obtained such decree n oy 
be tot aside as fraudulent Ttxi Ram ti Daclat 

Ram L L. R 82 AIL 145 

— .... —— — i . i ■ Fraud — B hat eontt i 

Inlet fraud — Ttanefer of Property Art {IV of 1882), 
* 90 — Application for a decree under • 90 vUhout 
informing Court of pritaovi refn/al to grant inch a 
decree Certain mortgagees instituted a suit for 
aalo on a mortgage anil also aaked in their plaint 
for a personal decree agslnst tho mortgagor* 
under a 00 of tbe Transfer of Property Act 1682 
The Court m that suit granted the plaintiffs decree 
for sslo hut refused them the deerco aaled for 
under « 09. Borne yeare afterward* the plaintiff* 
again applied for a decree under a 00 Notice 
ol this apt 1 cation was duly served npon all the 
JudgmenUIobtors They did not appear, and the 
Court granted a decree, but 1 united it to the assets 
of tho deceased mortgagor The Judgment* 
debtors then Sled a euit to have Una decree act 
tilde on the ground ol I nod, the /rand » Urged 
being mainly tbat the decree holder* Lad not 
fcrooght to tho notice of the Court tho fact that 
they had once before applied for snd teen refused 
a decree under s CO Held, that tho neglect to 
Inform the Court of the fact tbat there bed been 
a previous attempt at another atago of the litiga 
lion to get a personal decree even assuming that 
the neglect was wilful could not amount to fraud 
which would entitle the plaintiffs to aet aside the 
decree which was obtained by the defendants 
under* 00 of tha Tranafer of Property Act Ram 
Ratav Lal • Bntru Bkoam (1015) 

I L. R $8 AU. 7 


SUITS VALUATI0K ACT (YU OF 1887)— 
Set Madras Cmt Courts Act (III or 
1873), is 12, 13 

I L R 39 Mad. 447 


Set Madras Civn. Conn Act, 1673 

* 14 

I L. R 41 Mad 721 


£ff J-JiKsrarrscxnon' Sprr 

I L. R 44 Calc. 890 

Set Court Fir 

I L. R 40 Calc 245, 015 
Bet Court Firs Act, 1870, a 7 

L L. R 44 Bom. S3! 
I 1.8 <5 Soto. 867 
See Jurisdiction . 

I LB 38 Mad 595 
15 C W S 623 
LI K 34 Bom 867 
Bee Jurisdiction or Corn. Corsis. 
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suns VALUATION ACT (VII OP 1887)— 

• .. . g 8— covtd 

Stt Limitation Act, Sen I, Art 152 

1 L R 43 Bom 376 
See Second Appeal 15 C W. N 454 
See. Valuation Or Sorr 

I L. R. 43 Bom 507 


SUMMARY PROCEDURE 

See Criminal ProciDUBP, ss 2C0 to 265 


— On negotiable Instruments— 
See Civil Procedure Code (1908) 
0 XXXVII 


See Attorney and Client 

I L E 46 Calc 249 


— • . Court Fees Act ( 711 

of 1870) s 7 sub s X cl (e)— Butts Valtea 
tion Act (VII of 1887) > S— Court Jets payable *n 
* tint Jot specific performance of contract of lease 
A suit for speciGc performance of a contract to 
grant a lease was valued at Rs 1,200 for deter 
mining jurisdiction of the Court And at Rs 32 
for purpose of payment of Court fees, this being 
the amount of rent annually payable under the 
contract of tenancy sought to be enforced A 
second appeal arising out of the suit was Sled in 
tbo High Court and valued at Rs 32 only Cn 
a roference under seo 6 of the Court Pees Act 
Held, that the court fees paid were sufficient The 
value for the payment of Court fees was correctly 
assessed at Rs 32 under sec 7 of the Court Fees 
j value for th 

tion was consequently only B 
of the Suits Valuation Act The right construe 
tion of sec 8 of the Suits V aluntion Act is that 
the valuation for the purpose of jurisd etion 
shcfuld in the cases mentioned there follow and 
be the same as valuation for Court fees The 
procedure to bo adopted m cases of this character 
is to value tho suit first for payment of Court 
fees in accordance with tho rule embod cd in 
sec 7, Bub bco (X) cl (c) of tho Court Fees Act 
and then to adopt tho value so determined for 
the computation of Court lees ss tho value tor 
purposes of jurisdiction Satlendba Nath Mm a 
r Ram Csakdra Pat. 

25 C W N 788 

, 11— 


See Ciro Procedure Code, 1908 s 104 
O XLIII, R 10 (a) 

I L. R 36 All 58 


SUMMARY CESS 

See Limitation Act, 1877, Sen II, Art 
144 . I L R 36 Bom 174 

SUMMARY DISMISSAL. 

See Civil Procedure Code, 1908, O 
XXI, r 11 I L. E 38 Bom 116 

SUMMARY EVICTION 

See Land Revenue Code (Bom Act V 
of 1679) a. 79A 

I LS 35 Bom 72 
SUMMARY JURISDICTION g 

See Companies Act (VI ot 1882), s. 72 
_ I L. R 35 AIL 173 


SUMMARY PROCEEDINGS 

See Contemtt of Court 

I LS 41 Calc 173 

See Professional Misconduct 

I L R 41 Calc 113 

SUMMARY RELIEF 

See Company I L R 47 Calc 801 
SUMMARY SETTLEMENT 

See Inam Lands I L E 38 Bom 2/2 
See Kadim Inamdar 

I L. R <2 Bom 112 

Inam Dharmadaya— Sanads — 

Bombay— 

See Bombay Revenue Jurisdiction Act 
(X of 1876), s. 12 

I L R 45 Eom 463 

SUMMARY SETTLEMENT ACT (BOM ACT 
vn OF 1863' 

See Regulation XVI or 182/ 

I L R 38 Bom 272 

Land granted to a 

mosatee — At summary settlement land continued 
to the motive on payment of annual gut! rent—. 

Alienation of land ly mutaralt of the mosque 

Fall assessment eannot be demanded Ij Govern 
meil from the alienee At tho timo of tho eum 
maiy settlement held in 1879, the land m die 
pute which had been granted to a mosque was 
continued on payment to Government of an 
annual quit rent under the Sanad which ran as 
follows — By Act VII of 1803 of the Bombay 
Legislative Council is hereby declared that tbo 
Said land subject to tho payment to Covem 
ment of on annual quit tent of P» 17 8 0 seven 
teen and annas eight onlv, ahull bo continued for 
ever by tbo Bril th Government as the endow 
ment property of the Jrnnrna Masjid without 
increase of the said quit rent^but on tho corn'll 
tion that managers thereof shall continue loyal 
and faithful *ubjects of the British Government ’ 
Nearly July years before suit the then manager 
of tho mosque shenated (it was assumed that tbo 
alienation was unlawful) the laod to a stranger. 
From 1912 onward* tl a Government levied lull 
assessment on the land in tho hands of the alienee 
A suit having been brought to recover tho extra 
assessment so levied Held bv Shah and May- 
ward JJ (Heaton, J , d ssenting), that the 
provisions cf the Summary Settlement Act, I8f3, 
and tho terms of tho Sanad po nted to the eon* 
eluaion that the condition that tho land must 
continue to bo the property of the mosque m 
order that the holder for tho time being may 
Lato the bene6t of the exemption from settle, 
ment allowed by tho Sanad could not bo implied 
•od that the Government did not get any right 
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summons, service of —conn 

of tbo Indian Mb nee is subject to the same rules 
as regards service of sun moos They cotno 
within be 15 and 17 of O. \ Iota Meath 
Mrs try v Da* Bus s ic Bbcitav 

I. 1. R. 42 Calc. 67 

SUMMONS TO PRODUCE DOCUMENTS. 

— — Bools of a firm — 

Materials on which such order may be made — Com 
flat nt and subsequent application for summon i 
and examinations of complainant thereon — Pro- 
priety of ter tic i — Directions to J layutrate lo decide 
what books were necessary for the purpose of ths 
enquiry — Directions ai to made of inspection — 
Cnminof Procedure Code ( Act V of ISOS), t 01. 
Where a complaint was made against a certain 
person before the Chief Presidency Magistrate, 
who examined the complainant and directed a 
local investigation and an application waa made 
thereafter by the complainant for anmmons under 
s 94 of the Criminal Procedure Code and granted 
after his further examination thereon — Held, 
that there were sufficient materiaia on which an 
order under a 04 could properly be made, and that 
it was to mido Where In obedience to a previous 
order of the High Court the Magistrate's head clerk 
delivered certain books to M, who gave a receipt 
for them a* the agent of the petitioner, but the 
latter further appointed Q, without the knowledge 
of the Magistrate, to take them over immediately 
from SI — Held, that the aammona under a 04 
was properl v served on Sf. and even if it was not 
SO that tho lflgh Court would not order the return 
of the books to the petitioner, but would direct 
tho Issue of an amended summons to be served on 
him Tho High Court directed the Magistrate to 
inquire and determine, in the presence of the 
petitioner, how many and which of the book* 
were necessary for the purposes of the complaint 
before him, taking into consideration any under- 
taking given by the petitioner for production of 
the books as required but which ho now ordered 
to he returned The Magistrate was further 
directed to give definite instructions as to when 
and where and bv which officer tho inspection waa 
to bo held The inspection was also directed 
to be made in the presence of the petitioner 
T P.- Pa art r I ktxeoe (1920) 

L L. R. 47 Calc 647 


SUNDARBANS— eoafif 

It also authorises similar settlements subsequent! , 
made by Government. It la, therefore, erroneous 
to hold that there could not be a permanent 
tenure in the Sondarbans. That the stipulation 
barred not only a plea of xedootioa of rent in 
defence, but alto a suit for abatement of rent. 
Khettxamasi Dist v Jib as Krisksa Kctcdu 
(1911) 19 C. W. N. 646 

SUNNIS. 

See Mahoxxdas Law— Dttorcx. 

I. L. R. 30 AIL 458 
See ManouxrAS Law— D o web. 

I. L. R. 41 AIL 662 
See Mahojiedas Law — Cm. 

I. L. R. 34 AIL 478 

SUPERFLUOUS MATTER. 

See Costs . L L. R. 47 Calc. 415 


SUPERINTENDENCE. 

See Cross Eiakixatiok 

6 Pat. L. 2, 545 
See DzrEsci or Ikdu Act, 1915 

3 Pat. L. 2. 581 
See DrsansaAi. tor Deiault 

4 Pat. L. 2. 277 

See Jcwaoicnof . 4 P*t. L. J 164 
See P.ECxrvta . 4 Pat. L. 2. 20 

High Court Powers of— 

See OovxavwEXT o» Irma Act, 1915, 
a 107 1 Pal. L. 2 29, 405 and 676 

Interlocutory order— Interferenca 

with — 

Nee Crrn. Procidcre Code, 1901, a. 32. 

5 Pat. L 2. 550 

SUPERINTENDENT. 

Set Trust . L L. C 41 Calc. 19 


SUNDARB4KS. 

See ISasoAt Tksavct 

r. L. R. 48 Calc. 473 

— Settee front Cover n- 

ment, of la tit m — remanent leorr grant'd by 
lessee — .Carditiem that rent will not abate in ease of 
idnnon. if rohd—Onur of proof— Beg l // of ItiS. 
s 13 V, here tenants took a permanent lease of 
Isnda in the Pumlarhans alljuUiisg that “we 
shall not el|«t to Its payment ef rent on the 
ground ef drought, lrnimtsllrm. death, desertion, 
ovvrSow of salt wster, OilurUtion ty river, eta " I 
Held, that It was for the tenants if they impeached 
this at Jjsilatioi* «s being i neons Went wilh the 
prosisl n» of * 52 ef lit Bengal Tir-acey Act 
to esUbJilh thst the tervre nas cot silnstrd In a 

r emtueu"v settled area ft 13 of Reg HI of 
524 doe* net Ignore rr invalidate but permanent 
teUlemsnfs mad* by Government before 1425. 
TOL If 


SUPERSTITIOUS BELIEF. 

See Ptvat. Coox » 30 1 

25 C. W. N. 

SUPPLEMENTARY AFFIDAVIT 


- right of. lor R VuGdiflg — 


Set Eaiimrrt . L L. R. 37 Mid. 627 

SUPREME COURT. 

See Covtmrt o t Corar. 

I. L. 8. «t Calc. 173 
5« 
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SURETY — could 


SURETY— 


■Mid such right exists not only ia cases el mutual 
debts and credit* bot also when cross demands 
ansa oat of lha tame transaction, or are so 
•connected la their nature ard circumstance* as to 
make it inequitable that the plaintiff should re 
cover and the defendant should be driven to a 
cross suit Held, further, that the plaintiffs were 
entitled to interest by way of damages from the 
date of the institution of the suite, and not 
merely from the date of the decree of the Conrt 
■of first Instance. Kslivcnd Eecgh r Gib 
Fbosad Das (1913) 17 C W H 1060 

-t — Surety-bond for judgnect-debt- 

or’s appearance in Court — Death of judgment 
debtor before fine o/ appearance — Liability of euretj 
Where the decree holder appbed to enforce the 
■condition of an undertaking given aa surety tbst 
the judgment debtor would apply m insolvency 
witlun a specified time and that be would appear 
Jn Court whenever ho was required to do so, and 
the judgment-debtor died before the time of 
•appearance had arrived Held, that the decree 
holder lost his remedy against the aurets The 
event which occurred was not in contempt* 
tion of either party and therefore pul an end to 
■the obligation that there was under the contract 
Nam Coasntu Hazaki r Marrciuor Uibeik 
(1013) 17 C W K 1241 

5 Fitnesi— Grounds ol rejection 

of saretles— Fcoaona6fcii»»s cl ground! — Pecuniary 
Jltniti —\\ ant 0 / control ortr principal— Criminal 
Procedure Cod* (Act 1 o/ ISOS) a 122 The 
ground* on. which a Magistrate has power to 
refuse to accept a security, under a. 122 of the 
Criminal Procedure Code, must he such as are 
■valid and reasonable in the circumstances of tach 
case aa it arises In re SooLoJdhce 22 ir P Cr 
31. followed Pam 1 trehad v King Pmprtof 
•GO If l SOI and Adam She ilk r Emperor 

I L 1 25 Calc 400 commented on. Jahl r 
Emperor, 13 C If ,\ SO Jafnr All Pam/aha v 
Emperor, l L. P 31 Calc, 416 referred to Where 
"the Magistrate found that the sureties, who were 
the brothers of a person bound down under a 110 
of the Code, were pecuniarily fit but that the 
latter was a notorious daroit and that there waa a 
consensus of spoon in the neighbourhood that 
-th»v would not ho aVlo to keep him in control f 
Hill that the ground of the r rejection waa not 
unreaaonaHe in tie circumstances. r«r»soa r 
dvnuDDt llivrut (1914) 

L D. R. 41 Calc 784 

0 Sorely for an adnrinlatrator ol 

eitale 11. may b« discharged or onhstltoted— 
Parity irnlxif tVuji aslumwimUrpispoty 
•release of charge — , Surety land, ditcharg. of end 
tub* tut on— 1dminuUal*m afrou-l if may Ic 
eramnot by Court tetter* cf Admlnlrtrat on 
were granted lo the e*tate of the deceased K a 

II ndu governed by the “ Dayabfcava ” law to P 
one rf hJ» first cousin* who foe purpose* of • jrh 
adrofoirt ration sr*t also appointed guardian of 
ikeniel a Infant aou. and Jet two trcilen stool 
aocety for the adm aiitralir The date be rg a 
very Isrre one tliO Court required the satetiea to 
chartf* tarer Immoveable propertis* In the vurrly 
Hon t bealdr* making them perrevrally liable 
The Ialant having d cj without issu* and intestate 
hi* pa* etna l grand root ter vsreeeded to the estate 
>a« hi* heir P. threw uj-on «ppl ed to Cruet stating 
■that h« had le-iderwd an account rf tie estate aa 


administered by him to the lady and that she had 
the same examined by her constituted attorneys 
and that they were satisfied with the account and 
that the residue of the estate had been made over 
to her and prayed that the sureties be discharged 
and the charge ou their immoveable property 
be also discharged The Court ordered tbst on 
the lady's constituted attorneys filing a verified 
certificate together with tbe account or abstract 
thereof stating that they had examined end found 
it correct, and on tbe administrator filing tbe 
receipts for the debt* paid to the sat efaction 
ol the Registrar the surety bond creating a charge 
on the immoveable properties of the sureties would 
be discharged conditional upon the anrctiea 
executing a frevb seccntv bon 1 moling themselves 
personally I able for the administration of theestate 
by the petitioner /’nj Auroia J lulerjrr v Fvl 
Aumnri Pm, 1 L P 20 Cole 63, referred to 
Tbe account ol t) e administrator need not be 
investigated by the Court there being no pro- 
cedure or practice for doing *o Ravai Lai, 
hmv In the good* of (1913) 

18 C. W N 320 


7 — — Rejection ol— only on Folica 

report — without judicial tmjuiry »*<o their f licit 
Inquiry tobehcldbytke itagutrate faming the order 
for security — Criminal Procedure Code (Acf F of 
ISOS) t» 113 122 fiarstics tendered by a party 
bound down under a 118 of the Criminal Irocedore 
Code ahoulif not be rejected on a police report aa 
to their fitness but only alter a judicial inquiry 
under a. 122 an 1 bv the Magistrate wbo haa 
passed the order for security Axaam Alt Maito 
urn r Eurruon (1914) I L. R 42 Calc. 708 

8 Bail-bond — Forfeiture on failure 

of aeeuttd to appear — Suit by turcty again! fAitd 
person «j«n promise to indtmn >/y — Contraet. 
legality of A bail bond having been forfeited 
owing to tbe future of 4b* aivuved to appear 
the surety sued a third perron wbo had agreed to 
indemnity the surety for reeovery of the amount 
forfeits 1: Held that tbe contract to indemnify 
was Illegal sod could not be enforced, l'aaaaaao 
Rrwaa Cnrcxia*cTTT c Paoaasn C* Derr 
(1914) 19 C W If 129 


9 Doty of JTarirtriis to enquire 

Into fitnesr cf —cock nnly on evidence tain by 
lm — iJetryattoa of tngniry lo tie police or rtArrs 
— Pfftelum of turtlttt on a ool et report — CrniJ 
of nitflw*— Fa"! of control — Criminal Procedure 
Celt (Ait VoflS9S) t 122 lcderi.122 of the 
Criminal Procedure Cod* a Magistrate suit 
personally hold a separate inquiry 4a to the fitness 
of each surety and decide lb« matter on stlJroie 
takrs for the purpose and h* cannot delegate to 

• police tficee cr other person It* function *B 
trusted bv law to h m alone, bure.k Chandra 
Itaeu v Emperor 3C UJ £13 lure Abdul Alow. 
J9C ir S tOU.AKar Ah JlnkemaiA r Impel or, 
1 U r 41 Cap 166, ami Knlu Kir mu J mperor, 
l L P 3'Ctlr 91, Ini creel (Nee* Impreei V 
1 irtkl Pal Smg%. f/JSf) AU V \ 1S1, Emperor 

* Tata, 1 UJ !S AH SIS. Emperor r (J*lm 
Kuetaln l UP « 41 Sll.Jmfiroro l-alnut, 
l U K 21 AH, T93 Pbauuni Siugk t King 

Emperor. It AU. U J 1061 /• -g Em ferae * 
r*rmrehnr, lie 1 J 4iS Enmemnd Amyl V 
King Emperor I CV L J 341 3a 1 Criiref T 
Emprroe, 13 Cr L. J ’S* King Emperor V JTaiaa 
3 it 2 



SURETY— <»«?i 

X An* {1906) Pun) Bee IS Imptrabr r ilahro 
10 Cr L J 2 9 5 Amperor v kumal, 10 Cr L J 
2Sn tmjKMlor v tllaM m It Cr L J *10 
Emperor x lla)t Liman 11 Cr L J 497 Pint 
Aliulhx Fmpero r IS Cr L J 378 Muhammal 
llraS m x Emperor 16 Cr L J 100 approved 
Want of suffi ant control orvr the pcnon bound 
down l« not a val l groun I for the reject on of a 
• uretj Kola ilirta v Emprror 1 L II 37 
Cale 91 Siva Nalha x Kmpttor 16 Don, L It 
138 Queen Em prut x Hal m Batik, 1 L It 
SO Alt gOS in ASktttkTihix Emperor lg AIL 
L.J 78S referred to IUtivKbavc Fufiro* 
L L. R 43 Calc 1024 

10 (a) Boney pall by for non 

production of )iinuat debtor —/ to be er 1 1 
ill aya a f decree —J vdym i * * '* * “ 


SURETY BOKD— <on/d 

avoi I ng all aubrequent al enat one The eaeco 
taat of the bond has a rlzl t to tranafer the pro 
peetloi hypothe ated la the « rety bond eubject 
to the l ea created by h m In favour of the Court 
When property iag ventn icountyan Itheiecurlty 
(a aoug! t to bo enforced that ihoutd lo done by 
br ng ng a »u l in lor « 8V of the Tranafer of 
Property Act and t nuikra no d (Terence whether 
the •e'-urity bond is n favour of a Co ft or a 
parly to a »u t The me e fact that a purchaae 
of property whirl bai t) o oHoct of defraud ng or 
do laying the vendor a cred tori a 
■I Jurat on 1* not enoi gh to protc 
It mart al o be ihoirn that he eel 
It it the mere fart of tbo n le 
vendor or knowle Igo on tbo part 
",at the sale may defeat or del 
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SURPRISE 

doctrine of — 

See Rig nr or R.stlt. 

I. L. R. 43 Calc. 426 


SURRENDER. 

See QfsiML Fbovirces Tenancy Act* 
1898. e 35 . .3 Pat. L. J. 88 

Set Eatbamtiow j. L. R. 47 Calc. 87 
See Hindu Law — Widow. 

L L. R. 48 Calc. 100 
I. L. R. 39 Mad 1035 
Bee Ratati Holdixos 

I. L. R. 47 Calc. 129 


■ " Occupancy tenancy, 
transfer of port o / — Suit eluent tur render of vhcle 
or part of tenancy An occupancy raiyot, who 
fiaa transferred part of fna non transferable* holding, 
is not competent to surrender to his landlord tho 
portion so transferred, either by surrender of that 
portion alone or by surrender of the whole inclusive 
of such portion Eyed Mohsenuddir c Draco 
ban Chandra Sctradbap (1920) 

I L R 48 Calc 605 


SURRENDER OR ABANDONMENT. 

■ of holding — 

See Madras Estatfs Lard Act (I* or 
1903), s 80, tTc r 

I. L. R 38 Mad.' 603 

SURVEY ACT. 

Set Beirot a Svsxsrr Act 
See Bombay Scrtet ard Settlemert 
Act 

See Madras Survey ard Boundaries 
Act 


See Footings 1 L E 38 Calc. 687 
See Waste Lands Act 

L. R. 43 I A 303 

SURVEY SETTLEMENT. 

See ISowbit Land Rev eroh Code (Rom. 
Act V or 1879). ss 3 (11) ard 217 

I. L R 84 Bom. 6S0 

— — Growth of sandalwood trecsTon 

occupancy lands aatjetjuent to— 

See FnresT Act (VII or 1878), « 75 
cl. (e). n. 2 . 1 , L. B. 45 Bom llo 

right of Inatndar to enhance lu:u- 

. Kent at end of period of settlement— 

5*«BoWBAT LaRD T-WERCX Act, 1879 
» 217 . . I. L. R. 41 Bom. 1X0 

I. L. R. 45 Bo®. 61 


SURVIVORSHIP. 

Nee Cmr. Procedure Code. O. 
XXXV1H, s. 5 

I. L. R. 38 Bom. 105 
See Hindu Law — Partition 

I L. R 37 Calc 703 
See Maxuhaxatayam Law. 

I, L. R. 34 Mad. 387 


SUSPENSE ACCOUNT. 

See Insolvency I L R 34 Mad 125 


SUSPENSION. 

See Legal Practitioner 

13 C W. N 521 

See Leoal Practitioners Act, e 14 

13 C. W. N. 415 
ISC W K 269 

of Enaness — 


See Company I L. R, 47 Calc. 654 
of period— 

Set Limitation I Lit tS Calc. 65 


SUSPENSION OF RENT. 

Nee Landlord ard Terart 

14 C W. N. 446 

SUSPENDED POLICE OFFICER. 

See WsoYorrL Confinement 

I L. R 47 Calc. 818 

SUSPICION. 

Set False Inforjutior 

IIR« Calc 427 

SYMBOLICAL POSSESSION. 

See Limitation I L. K. 36 Bom. 373 
See Possession I L. R 43 Pom. 559 
See Riotiro I L R 39 Calc. 806 

i-fiecl at Iftirfen jiarlut 

— Pretumphon of cent hn trance of pottettton, if eon- 
cluttre Delivery of ey mlollcal poFacmion u con- 
cluri to evidence, as letwecn tho pailife, (hat 
powesaion *»« delivered but la not m tie lead 
conclusive evuleneo that the possession la deliTcred 
continued There may be a presumption that aucb 
poesrMion would continue until the eouttary waa 
proved, but that ia all Where It waa found that 
the plaintiff to whom ajmbobeal possession waa 
delivered »rrer got actual poaaevwnn, the finding 
can onlv mean that the possession delivered did 
not contmuo at alt, so that Art 1*2, and not Art 
1*4, of the Limitation Act allied to the caae 
Where it appeared that the | huntiff had recovered 
rent decree* from raivata within 12 >e*r» of the 
auit and the decree* wrere not open to question aa 
eollntivo and fraudulent. the plaintlf! e pos.enacn 
of the land* held ty the rebate through them 
vntinn the atatutory perlxl of limitation waa 
eatallished. IrtONARDAN Britain r LpitKaejix 
Siros (1914) . . . 38 C. W. N. 840 


SURVIVING MEMBER OFiCOJIMUTEE. 

— — *uit by— 

Set PtWGIat* Eydowjcent 

1. I_ R. 89 Calc 304 


SYNDICATE AND SENATE. 

— re* pec lire power* of— 

Set Srtcmc Rtzxtr Acr ( l or 1877) 
e. *3 . . I. I_ R. 40 Mid. 125 



TALUKS AR — cor M. 


TACKING OF POSSESSION. 

' Adverse possession — 

See Evidehce Act, 1872, s 107. 

I. L. R. 37 Mid. 410 

■ One trespasser cannot tack hfl wroag- 

tul possession to that ot another— 

See Limitation Act (IX or 1903}, Arts. 

142 a)td 144 I. L R 45 Bom. 570 

TAGAVI ADVANCE. 

See Dekehax Aoricuiturists' Relist 
Act (Xyil or 1879) 

I L. R. 40 Bom. 483 


TALAB-I-ISHHAD. 

See Madomxdan Law— Pre xmptio: s 

I L.R.41 Bom. 636 

TALAB-I-MAWASIBAT. 

See Mahomedax Law— P ar ramos 

I L. R 41 Bom. 636 
See P*tf ihetion . I, L. R. 84 AIL 1 

TALAK- 

See Itmam . I L R. 47 Calc 879 
See Partition I L. R 46 Calc. 236 
See rcTii Regulation 

delegation of— 

See JUnouiDAH Law— Divorce. 

I. L. R 46 Calc. 141 

See Mahomedax Law — Divorce. 

I. L. R. 46 Calc. 141 

TALAKNAMA. 

See Mihomedan Law — Divorce 

I. L R. 44 Bom. 44 

TALUKDAB 

See Bombay Court or Wards (Bom 
Act VI or 1888), a 31 

L L. R. 44 Bom. 838 
See Gujarat Taluxdahs Act (Bom. Act 
VI or 1888), s ME 

I. L R 43 Bom. 44 
Bee Land Revenue Code (Bom. Act V 
or 1879), ss 144,160 

L L. B 43 Bom. 6 


. 8, 10 . 

. 8 and 22, t 


I. L R. 38 AIL 652 
* (ML 


I. L. R 32 AIL 699 
See Taluedars (Gujaratr) Act 

mortgage by- 

See Broach and Kaiba Incumbered 
Estates Act (XXI or 1881), s. 28 

LLR.11 Bom. 546 


■See Oudh Estates Act, 1869, as. 2 asp 

16 . I. L. R 42 AIL 422 

1. ■ - Rights ot Taluk dar — Payment 

by relative* of taluqdar holding tub proprietary nghle 
on Ai> etlatee — Unite framed by British Indian 
Association of Oudh for maintenance of ruck rela- 
tion — Basie of calculation of such payments to 
second and third generations— Jurisdiction of Beni 
Court The question between tbo parties to thia 
appeal was as to tbe true construction ot certain 
rulos framed in 1807 bj the British Indian Asso- 
ciation of Oudh, and agreed to by the taluqdsrs, 
making provision, inter aha. for maintenance for . 
tho relatives of the latter holding sub-propnctary 
rights on their estates The portion of tho roles 
applicablo was as follows —This class will remain 
lo possession of what they actually had at annexa- 
tion "rent free “’during thoir lifetime, but subject 
to the payment in the socond generation of 25 per 
cent to the laluqdar, and in the third 60 per cent , 
and will not base trsnsferablo rights If such 
persons pay tho Government ret onus plus 10 per 
cent to the laluqdar tl ey will have heritable rights 
in addition Ilrld (affirming the derision of the 
Court of the Judicial Commissioner) that tbe bulk 
aum on which the percentages were to be calcula 
ted was the ** assumed rental ” which formed the 
basis for tbe ascertainment of tho Government 
revenue payable by the Taluqdar (the Government 
revenue being half the “ assumed rental '“) This 
construction had tho advantage of giving * fixed 
basis for calculation, which was great ly in the In- 
terests of the taluqdars with reference to the chargee 
on tbe properly, and enabled all parties concerned 
to understand, year after yoar, and to forecast, 
their oiact financial position Payment a of 25 

and 50 tier cent respectively on the "gross 
rental" dnmandsble in oach particular vo*r, to- 
gether with 10 |ier cent In the senso of the rules 
(at contended for by the appellant, the taluqdar), 
besides being made on a varying ba-is, might ex- 
ceed not only the Government revenue but the 
entire receipt of rental actually obtained for parti- 
cular years, reducing greatly the rights oi the rela- 
tives in possession as sub proprietors and rendering 
precarious their provision for maintenance A 
construction which would bring about such results 
waa not warranted on a eound reading of the terms 
of the maintenance provisions Tho additional 
sum of 10 per cent payable to tho taluqdar (at any 
rata by tha third generation) for the provision for 

the circumstance* that the payments to the tatuq- 
dsr might not be regular, and that m any new the 
talcqdar'e responsibility to the Government for 
tho revenue was foil and direct whether he received 


* Pay 1 ™ 


isidcred as 


nable 


id bad accord ngly 
boon sanctioned in the roles onder construction as 
well as by the rules regard ng sub settlement and 
other subordinate right* of property fn Oudh ecfce. 
duled in Aot XXVI of IS68 The Court of R ards, 
who represented the appellant during his minority, 
made, on aocount ol maintenance,ccrtain pa vmenti 
to the respondent to which the appellant objected 
The Court of tbe Judicial Commissioner declined to 
open up that matter In the present suit, holding 
that " it is not within tbe province of a Rent Court 
to determine whether the maintenance was or was 
not payable ; " and their Lordships of the Judicial 
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TALUiiDAR — contd. 

Committee were of opinion that that was a right 
decision Nawau AliKhat v IYarii> Au(1909) 
L L. B. 32 All 92 


dar settled tot Ik o „„ 

could be given — Second summary settlement 

Villages included »n taluqdar s estate and not 
recovered by payment of money due on account of 
them — Trustee or lien holder — Redemption tarred by 
del No I of ISS9, s d — Adverse possession Thu 
affair related to certain Tillages in Oudh which 
bolonged prior to the annexation of that Province 
to the widow of tho predecessor in title of tho appel 
lints, and were under some arrangement of tho 
exact nature of whirh thore was no evidence, inclu 
ded in the estate of the ancestor of the respondent 
a taluqdar, in whose possession they were found 
at the settlement in 18o9 The widow at that tune 
applied as owner for the settlement of the villages 
Her claim was resisted by the agent of the talaqdar 
on the ground that he was entitled to possession 
untd sums paid by htm on account ot tho villages 
were paid off and the settlement was made in 
accordance with possession the widow being 
directed by the settlement officer to proceed by 
aoparato application to got the villages released 
by payment of the mono) duo by her but she took 
no steps to get the property released , and when 
in 1307 aho appbod for regular settlement of the 
villagos her claim was dismusol on 31st October 
1863, on the ground that they were included in the 
sanad granted by Government to the taluqdar 
In a suit brought in 1903 by representatives of the 
widow for possession of a share of the property 
on the ground that the settlement proceedings in 
1859 constituted the taluqdar eitber a mortgagee 
ora trustee on behalf of tho widow it was admitted 
that the claim for redemption w*» barred by s 8 
of Act fJo I ot 1809 Hell (uphol I ng the decision 
of the Court of tho Judicial Commissioner) that 
there was no warrant for the contention that the 
correlative obligation that lay on the tatuqdar 
to raloaso the villages on payment of the money dua 
on aooount of them created a trust or constituted 
him a trustee for the widow, who took no steps to 
comply with the direction* of the settlement 
officer, and allowed the taluqdar to remsia in po« 
session and set up a distinctly adverse title In 1807, 
when she applied for regular settlement II arm 
Jafar v llvhnmmad Asian I L F 26 Calf S79 
L R 20 I A 229, distinguished From the data 
of the dismissal of her application In 1883 possession 
was adverse to her, and the *wt, not hauog been 
brought until 1903, was clearly barred by lapse 
o! time ifrxsitsupEAtunr SStutusssjp Jim* 
Au Khav (1910) . . I L. R 33 AIL 125 


3 Win of Talnkair— 0*dh Es- 

tates Act (1 o/ JJr3) — Sanad assisted by talug 
dar through the medium of family friends — Whether 
document ms testamentary or non testamentary— 
Registration of document — Indian registration Act, 
III of 1 *77, as, 17 and 19— Instrument affrctnjtm 
msoeabU property — (Ironnd not specially tahn fa 
argument la courts below— Cost* A taluqdar In 
l HOI. in compliance with the directions Issued by 
the Government, made a declaration that, ** I wish 
to file this application, that after my death I’nrso 
Singh the eldest son (j«) my estate slim. Id continue 
In my family undivided in accordance with the eua 
tom of the njgadh, and that the younger brothers 


TALUKDAR — condd. 

shall be entitled to get maintenance front the gaddt- 
nothin ” Held (affirming the decision of the Courts 
in India), ths t j t was a valid testamentary deposition 
by the talnqdar of bis estate in favour of his eldest- 
eon The same taluqdar, having threo sons, with one 
of whom ho was on bad terms, executed in 1881 
the following document, which he called a ssnad • — 

* Tor Prithipal Singh, who Is my son, I fix Re 300 
annually , 8 o that he may maintain himself Reside > 
this whatever I may give I will pve eqnally to the 
three tons except provisions which they may take 
from my godown (lothar) The marriage and 
poena expenses of the sons and daughters shall be 
borne by me After me the three sons are to divide 
the property, moveable and immoveable This 
has been settled through the mediation of Thsknr 
Joto Singh of Bihat and Thskur Ratan Singh of 
Rojsh Held (reversing 'be decision of the 
Judicial Commissioner * Court), tLat it was a non 
testamentary instrument It was a family arrange 
ment arrived at by tbo mediation or arbitration 
Of two gentlemen, friends of tho family and inter 
eated in ita honour and it was plainly intended to 
be operative immediately ana to be final and 
irrevocable Held also that it required to be 
registered under ■ 17 of the Registration Act 
(III ©( 1877) in order to male it elective aa 
regards immoveable property, and, le'ng unre 
gistored, was, so far, void On an objection that 
it was not open to the appellants tocontend that tl e 
document was not a will the fact that they bad 
throughout tho proceedings in the Courts lelow, 
taken conflicting views as to the nature of ibe 
document was held not to preclude their Lordships 
from considering and determining the real question 
m the case and that thev were bound togire effect 
to the real character of the document Reitbcr 

B rty bad pursue l a consistent course in the matter 
rir Lordships permitted the appellants therefore, 
toralso that contention but in sllowing the appeal 
on that ground U ey did so without costa to the 
appellants on this appeal or in the Courts below 
Umhao Sivon i Lacuuak ficvcit (1011) 

I L R 33 AU 314 

TALUQA 

Fra Hindu Law — I sHcrmscr *■ 

I L. R 40 All 470 
Set Ornn Estatis Act, ISrO.a 14 
L L. R. 43 AIL 243 

See Talak 


TALVQDAS1 FRDPERTS 

Set CoMpeoMtse I. L. R 47 Calc 632 
• Stt Oran titrate Act 1809 a. 14 

I L. R 43 All 243 

Incumbrance bjr Taluidar and hi* 

•on — 


See Gcjauat Tatra bam Act (Row Act 
M Of 1888) • 31 

I L. E. 44 Bont- 832 


, , . - Primogeniture eantd— 

Construe! ion— “ Suren tors f A eanad granted in 
1882 to a Muhammadan lady conferred a tal iqdtfl 
estate in Oudh upon her and her heirs tor ever 
aubjecl to the payment of rarer us i it provided 
" In the event of your dying Intestate or any of 
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TALCQDARI PROPERTY— cor.hl. 
your successor* dying Intestate, the estate shall 
descend Jo the nearest male heir according to the 
rule of primogeniture, 1)111 J°“ an,i * ,u J°“ r floc ' 
censors shell havo full power to alienate the estate." 
The sound further made It a condition that the 
grantee should promote the agricultural pros- 
perity of the estate and maintain all subordinate 
rights, and concluded. “«» long aa the above 
obligations are observed by you and your hoira In 
good faith, so tong will the British Government 
maintain you and your heirs as proprietors . 
Held that the word ‘‘successors" in the roaod 
meant those designated parlies who would succeed 
undor the raind upon aa intestacy, and that the 
estate having passed by demise out of the line of 
succession designated. its further devolution was 
aoeording to Muhammadan law Garun Abbs* 

Straw e- Ai raf ri Fatwa I L. R, 43 AIL 297 

TALGQDARt SETTLEMENT OFFICER 

Sec Gujarat Taickpabs Act (Bow Act 
VI or 18S9 as amended by Bom Act 
II or 1901), vs 5'j 59B (7). (2), (3) awn 
29F I l R 39 Bom. 604 

TALTTQDARI VILLAGE. 

Power ot district Magistrate to 

appoint Interior village police— 

See Bombay Vlitao* Pouci Act VIII 
Of 1867, * 9 . 

I. L. R 44 Bom. 377 


See Costs . I. t. R. 39 Bom. 383 
I. D. R. 40 Boss. 538 

— , to recover money levied as— 

See Ltkitatio* Act, 1877, Sch n, Auts 
2, 61, 62, 120 I. L. R. 32 AIL 491 

TAXATION OF COSTS. 

See Bombay Reoeiation II or 1827, 
s 62. L L. R. 37 Bom. 303 

See Costs . I. L. R. 40 Bom. 588 

I. U R. 45 Bom. 1234 
Power ol High Court to give direc- 
tion as to how costs should be taxed— 

See Bombay Revenue Jcbisdiction Acr 
(X or 1870), a 12 

J. L, R. 45 Boa. 1177 


See Estotfx l I L. R. 39 Calc 439 
TANKHAS 

— - . ■ — Tanlhas granted by 

tho Maharaja of Bordwan are heritable allowance* 
in tho natura of property and therefore assignable 
Lana MUKTT pROXASH NaSDE V SpiMATI ISWAtU 

Dm Debt . . . 24 C. W. N 938 

TARWAD. 

See Malabar Law 

I L. R 36 Mad. 591 
I LR 39 Mad. 317 

' property acquired lit the ■ 
torwnl — Prcmniitfion o/ 


TAXING OFFICER. 

Set ArrEAL, taluatios or 

I. L. R 37 Calc. 914 
Set Cocbt sees . 3 Pat L. J. 443 

See Covbt Fees Act (VII or 1870). ss. 
6 A»n 12 . I. L. R 32 All. 69 

TEA. 

— Tea or tea date, v fatter 

an artteleof food or drml, Calcutta J/imicijxif Aft 
(B<uy III o/ 7893), » *05 Tea or tea dost is an 
article “of human food or drink” within the 
meaning of s 493 of the Calcutta Municipal Act 
(Beng III of 1899) T/.rnfr v Allmemd, 42 J P 
151, explained and distinguished. Definition ol 
“food" in the Sale of Food and Drug* Act (38 
A 30 Vic . c 63), * 2 as amended by G2 & 63. 
Vic. e 51, s 26, adopted CoftroitATiOli Or 
Calcutta v Paoli (1910) L L R 47 Calc, 53 


e Tax I. L. R. 48 Calc. 161 


testamentary character ol — 

Set Mabomsdab Law—' Waxy 

I L. R. 46 Calc. 13 

See Aoxs Settlement Regulation (VII 
of 1900), s. 13 LL R. 40 Bom. 446 
See Assessment I. L R 42 Bom. 692 
See Castonmextb Act, 18S0, s 22 

I. la R. 38 Bom. 293 
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TEISHKBANA PAPER -canid 
porsons who represented the remaining three 
fourths share o£ the superior interest, and the 
Revenue authorities assessed the road cess, as 
they were entitled to do, upon the return filed 
by the one fourth shareholders Held, that the 
return fifed by the one fourth shareholders is 
admissible in evidence as against the “remaining 
shareholders of t he Bupenor interest Nvtseerun v 
Gouree S unlur Singh, 22 W R 192, distinguished 
S 65 of the Bengal Cess Act (IX of 1880) is not 
exhaustive It wes intended to restrict the opera 
turn of a 21 of the Evidence Act, and a road cess 
reutrn may be admissible in evidence as against 
persona other than tho one who has made the 
return Cosmo Srcoo r Jjtaro Sisco (1811) 

ILK 39 Calc 995 

“TEH HANOI” TRANSACTIONS 

See Wag nun a I L R. 87 Bom 264 
TELEGRAM FROM COUNSEL 

See Bail . . I L R 33 Calc. 293 

TEMPLE 

See Idol I L R 36 Bom 135 

Set Oweiuncs to a Teh tie 
See Rbuoiqxs Endowments Act (XX 
or 1863), s. 3 I L. R 33 Mad 1176 
, Set Trmtle Committee 

Set Trustees or a Trmtle 

dispute concerning— 

Set OrrEntrcs to Dritt 

I L P. 33 Calc 387 

Election ot Mahant — 

See Hindu Law — Endow vert 

I L R 37 AIL 293 

* — Manager ot— right to remove Idol— 

See Hindu Law — Reuoious O me*. 

I L. R 44 Bom 465 
right to worship In and to carry pro- 
cession Into street— 

See Crm Procedure Code. 1008, s. 9 

I L. R 44 Bom 410 

right to perform festival In a— 

Bet Hindu Law — Custom 

I LE 40 Mad 1108 

right of management of — 

See PARrmos . I LB 19 AIL 651 

5 nit by pujans against gnravs to 

recover offerings made at— 

Set Crrn. PsocRoraE Code (Act V or 
1908) S« 9 a vq 92 

I LK « Bom 6E3 

TEMPLE COMMITTEE. 

Set Civn. Procedure Cod* (Act \ or 
1808) e. 82 I LB M Mad. 212 
Set P rug rocs FvDovrvrvTs Act (XX 
oy 1663), a. 10 ILB S3 Mad. #94 
- — • — power* of— 

See Rsticiora FvoowxrsTs Act (XX 
or 18S3). e 3 I L. R SB Mad 1170 
LL.R. 39 X*± TOO 


TEMPLE COMMITTEE— con Id. 

vacancy in — 

See Religious Endowmekts Act (XX 
or 1863), s 10 1 L R 40 Mad. 793 

TEMPLE PROPERTY. 

See Crrn, Procedure Code (Act V or 
1908) e 92 I L R 42 Bom 742 

TEMPORARY INJUNCTION 

See Ciml Pbocedcef Code, 1008, 0 
XXXIX 

See Injurction 19 C W N 442 
-- ■ Cond hone of grant of 
temporary injunction — Co ounce) — EuM ngby co 
owner — Undue advantage — NermoJi ly High Court 
—Charter Jet (24 d 25 1 tef , e 104) e 15 Tiber* 
plaintiffs who were joint owners with defendants 
in respect of the property in smt sued them tor 
declaration of title thereto and epplid for an 
injunction to restrain the defendants Irm l>ui)d 
mg on the land and the lower Appellato < ourt Set 
aside the temporary injunction granted ly the 
Court of first mstsnee Held, that sold occopn 
tion by one co sharer did not necessarily constitute 
ouster of the other co owners But a co-owner 
who war, with tho tacit orespress consent of his 
co sharer, in sole occupation of a portion of jo at 
property, was not entitled to chango the nature of 
that possession or to u»o the property «n a modo 
difforent from that in which it bad proviouriv teen 
used Dictiendra Norms Poy v Pvrnendv Aomin 
F.oy, It C L J 159 followed Held, further, 
that in granting an interim injunction what the 
Court had to determine was whelter there was 
a fair and substantial question to be dec I fed a* to 
what the rights of tlo parties were Horan r 
Ptrtr Steam Afli jahon Co, 14 D CP 3S2, fol 
lowed The real point was not how there qucs 
tiona ought to bo decided at the hearing of the 
cause, but whether tho nature and dlfT cully of 
tho questions was auch that it was proper that the 
injunction should tie granted until the time for 
deciding them ahouhl arrive ft offer v Jester, 

L. P 1 P C 60 followed Held also, that onder 
efreumstsnees filo there tho matter for consider* 
tiou at thot rtage war where did the balance of 
convenience lie, waa it deairiblc that tho etatue jvo 
should bo maintained or was it Tight that defend 
ants should 1® allowed to continue to alter tha 
character cf lha land donee r Pocoyo Pnlhrt 
and Prod nee Lorn pan v U , {I9IJJ JAP 453, 
AyneUy T Glover, L it IS Eg HI. t nrner’a Coen 
pony v Corbet) 2 Drev A Sxe. SSS, A etreon * 
Pender, 27 ch D 43, referred to Held further, 
that in a care of this description (where a aoba 
tactlal portion of tfe budding lad fern erretetf 
after the defendants tad fere me aware of tie 
Institution of the suit ard of tie application for 
temporary Injunct. on) the Court would if necer. 
nary, proceed not onlr la grant a temporary In 
Junction restraining the further erection cl tie 
build r.g tot also to direct that tie bedding 
already erected be taien down Jtemrl v Feign, 
•on. (IS$! 1 2 Ch 27. I e« Joel T /fernery (IttSJ 
! Ch 741. referred to. Held, that the R jrb Court 
waa competent to Interfere on ter a 13 of the 
Charter Act (21 * 25 VIcL. e 104) In view of the 
condor! of the defendant wficb ajcceoted to a 
defanew cf the attletily of tie Court If tan e. 
SaaM’nn. Larva* (IGIJJ I. L. R. 42 Ctle. 42 C 
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TEMPORARY imUNCTIOtf-eMti- 

2. — < ■ — Temporary in/une 

hon, eubeeguentty ditmlred — Order In be obeyed tehilt 
it li its— Order hiedin.) on forty though It pro! 16 its 
receiving payment from Got eminent and Gotten 
me*i authorised to pay by etalute — Order operate t 
a* pcraoiWni— Gowrnmeiit a duty to eaeeffosn and 
obey Uur—Qurstu,* of emit rmthon, question for 
Courts lYhora in a suit for dissolution of partner 
•hip and account* a Iteceii-er of the partnership 
auots >u appointed and a temporary injunction 
was granted retraining the dofendsnt*. inter aha 
from receiving pertain payment! from Govern- 
ment and tha Government which wae no party 
to tha gait made payment* to one of tho defend 
ant» In alleged exercise of power reserved to it 
by statute and a ibsoqueittly the injunction ait 
dJiioJro l tho pliIntllT* tun* having failed Hell, 
that an injunction although aubnoquently die 
charged bo.au*o tho i lainlill a case failed, must 
bo obeyed while it last* Tliat although the 
injunction foul I not ti»d the Government not 
to pay or make tho Goiemment responsible for 
that o bnih ence to the law 'which tha Court wai 
entitled to expect, the man who tetetwl it 
breach of tho order «n guilty of a contempt In 
no way cured by tho payment by Gorernment 
The non-onalance of any right to bring ihe Crown 
Into Court such at exist* in IngUnd b* petition 
of right, aul in many of tho Colomoa by tho 
appointment of an ofheer to eue and ho load on 
behalf of the Crown. do*i not giro tbo Crown 
immunity from all law, or autburian the Inter 
ference by the Crown with private right* at ita 
own mere will There la a well oatabliahfd prae 
tica in England tn tartans case* where no petition 
of right will he, under which tl e Crown can be 
miod bv the Attorney General Dyson v Attorney 
General, {/9/IJ l K II 410, and Burgles r Attar 
*ey Om-ral, [/S72J I Ch II 3. referred to It it tha 
doty of tho Crown and of every branch of tho 
1 xneutiro to abide by and obey tha law If 
there la any dlBiculty In ascertaining it, tho Court* 
are open to the Crown to auo and It ia tho dotv 
of the Executive | n cate* ol doubt to ascertain 
•be lew in ordrr to obey it, not to disregard it 
The Government in this e»«e having msdo tl s 
payment wilh noljco of tho Court a order s Held, 
that although with regard to the payment* made 
under etstutory power*, the action of the Execu 
tivo might be jusUBeble the question whether 
any particular sum mentioned la the contract 
In suit was payable a* for " labour and *°pply ” 
(so as to he within the Goverament’e power to 
pay onler tho slotute) w»* a one* 

•traction and therefore ol law for 
That tho proper course in the pres 
the Execntive would have been ellh 
to the Court to determine the true* 

•traction of the contract and to 


• TEMPORARY UOT NCTIOK-rostW 
aion, tbo Court will not grant injunction »g»(n*t 
a defendant in poaeeeaion under a claim of right 
unlea# the threatened injury would be Irreparable 
It 1 * only in case* where property which it ft 
essential ahould be kept in its existing condition 
during the pendency el the euit, is in danger of 
being waited, damaged or al coaled, that tho 
Court ought to interfere The i Isintifl must 
ahow that the Interference of the Court ia nece* 
•ary to protect him from Irreparable or at leaal 
serious injury before the legal right can lie estab- 
lished at the trial Ily the terei “ irreparable 
Injury,” however, it fa not meant that theca mutt 
be bo phyilcal posaibihty of repairing tho injury r 
all that ia meant ia that ilia injury would be a 
material one, and one not adequately reparable 
by damage* Honey compensation mar net be- 
an appropriate and adequate feu-edy In every 
cue of Injury reialing to Immoveable nropertv, 
and I he question ol M inoperable Injury drproda 
upop Ihe c-irrumManrea of each care Lcimdes v 
Betti' L. J 33 Ch 45 1, Rriho I rotad Singh v 
Snnibash proud Singh / L 1 33 Cole 701, 
The itagul Steamship Co r it Cr ryot Cow Jr Co , 
15 Q 11 O 476, Hilton v The Loll of Cnunlte, 
Hr Jib ZS5 Bad tom* Jihuuyut Singh, I C 
II A 4!) hnl.lt Burrell. /- 1, t Ch l) 651, 
llrmanta Rumor Poy V Baranayoer Juts factory 
Co, 19 C II ,\ 4IJ. and l era it r Shametr 
Rahman, l U It 41 Cole 4ZC referred to Itioo, 
Dcul or A Co r Sarcsit Ciiastm* CnstTimirr 
(1910) . 1 l. R 46 Calc 1001 

TEHAKCY. 

Parent I L. R. 41 Calc 347 

See Sau . 1. L. B. 45 Calc. 294 
- — determination Of — 

See LasuiogD aw TrwanT 


From rear to Tear— Dr (c rm malum of 

envoi trnanry — t elite to quit Ordinarily, unlisa 
there i« an express agreement for the expiry of a 
tenaoey on a certain day, a tenancy from year to 
year ia only determined by a notiee to quit 
errasax Human r PaDuo (1013) 

I LE 88 Bom £49 

Tenancy created by 

ersem not party to eontrort holding 
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DIGEST OF CASFS 


TEXAS CY AT WILL. 

St* LANDLORD AND TENANT 

I L. R. 36 Mid. 65? 
• ■ ■ ■ — ■ — T tarty rent reserved — 

Lease, lehethef by reguUred instrument only— 
Trent fer of Properly .lei {IV of 1W) • 107 
Section 107 of the Transfer of l ropertv Act doss 
not !iy down that alcana of immoveable property 
can be made only by a registered instrument 
but ft can be mad* only bj a rw stared instrument 
in three eases, vis (») a lease from year to year 
(»») a lease for any lerjn exceed ng one year and 
(•*•) a lease reserving a yearly rent The fact 
that the rent is reserved at an roDfh a year doe* 
not conclusively show tl at the tenancy is from 
year to year The terms of a tenancy which doe* 
not come within a 107 of the Transfer of 1 roperty 
Act can be proved by oral evidence Lola Surabh 
La, am Lai x Catherine Sophia 1 C IF N 248 
Fatel Shell h r Keramuddi She ill 6 C IV If 
066 Sita Lath ralx Karl el Charm, SC IF A 
431 and l enlabigm Zamisdar v Lloghaws I L S 
9 Had If'' referred to Sabat Chandra Dctt 
V JADAH Chandra Goswavi (1916) 

r L. R 44 Calc 21 4 


TENAbCY BY SUFFER AKCE 

Set Gbant I L. R. 37 Calc 674 

tenancy in common 

Ace Join Estate. 

I LK 43 Calc 103 
S e Tenaat re Con nose 
Set Will I L. R 43 AIL 600 

■ - A tenant nconunon 

is ent tied to auo for 1 s share of the property 
deni sed when a forfe ture baa been Incurred Under 
theterma of thelease Forfe turecannotord nanly 
ba rel cved aga nst fn the ease of a m ning lease 
Sted Ahsiad Sahui Shcttam v Maonesite 
Syndicate Lit n Ei> I L. R 39 Mad 1019 


TER ANT 

Set Hast e ax Crtr bUnctctrAt Act ss 
379 379A I L R 36 Bom 81 
Sit Limitation Act (IX or 190SJ e B 
Sen I Art 47 L L. R 38 MaiL 432 
See Madras Estates Land Act (I or 
1008) s 8 sxcep 

I LE 38 Mad. 843 

See Madras Rest Recovery Act 

I LB 34 Mad. 179 
Are Trarsver or Property Act 1882 
ss 105 to 117 

- — holding over suit to eject — 

See Jurisdiction 

L L. R 38 Mad. 783 

interested in subject of dispute — 

Ace Dispute concerning land 

I LB 37 Calc 285 

— - - liability of — 

See Drains I LB 38 Calc. 268 


TENANT — tonhl 

— liability of. to pay compensation for 

loss of crops— 

Stt Madras Fstates Land Act (Mad 
Act I or 1008) ss. 4 27 73 and 143 
I LB 48 Mad 640 

right of — 

Ace Irrigation Channel. 

I LE 40 Mad, 640 
Set Malabar Tenants Improvements 
Act (Madras I or 1900 ) ss 3 6 

I LB 38 Mad. 954 

— stains of— 

See Bengal Tenancy Act 1885 ss 6, 
103 ft I LB 45 Calc 803 

• — ' fnil to recover Immoveable property 

from— 

Set Cocbt Fees Act (VII or 1670) s 7* 

CL (5) BUB -CL. (ll) (cc) 

1 L B. 39 Mad. 873 
— „ . - snlt for ejectment ol non-occupancy 

tenant— 

Set Aoba Tenancy Act 1901 ss 19 and 
58 I L. E 42 AIL 36 

— aorrender by, of waste lands— 

Are Madras Estates Land Act (I or 
1908) s 8 I LE 38 Mad. 891 
— — - status of — Cooaofidolion of voiyali 

Soli t teg t if male* tl a tenure — Permanency eh med 
by tenant— Onut to expla n vartat on of tint extent 
thereof — Hit on land of tenancy if rat set pretump 
turn of permanency — Landlord"! abstent on from 
enhancing rent or moling land fchas tf ground for 
injernng permanent grant— Abstention explained — 

T icea tenant in 21 Fergana t meaning of— 

JlarfatJart rent receipt t grant of if recognition 
of tenant— Transferal, fi ty — Onut in cate or agri 
cultural and homestead land* respect, rely — Decree 
for rent pint drainage charges if rent decree — Bengal 
Tenancy Act (I 111 of JS8S) *. 1 (5) and Bengal 
Drainoge Act (1/ B C of 1SS0 ) < 42 (a) — 
Decree holder expretung latent on to buy tenure at 
rent-tale at a given price and buy ng it at *aid 
prut tcilhout fraud if male* tale a private tale — 
Bengal Tenancy Act (nil of ISS5) t I6T — 
Aditrtt possession commencing before creation of 
tenure if incumbrance — Adverse poetess on com 
mtneing after if incumbrance and must be annulled 
— Incumbrance created by tub tenant if to be an 
nulled — Arrest of adverse possession on rent sale 
The mere fact of consolidat on of a number of 
separate ra yati bold ngs cannot alter the nature 
of fhe fenanc ea and convert them into a tenure- 
unless the landlord and the tenant agreed at the 
time that the hold ngs should thenceforth be a 
tenure It Is lor the tenant defendant who M*bs 
the Court to presume that the tenancy Is per 
manent to explain apparent varatons in the 
rent s nee the date of the permanent settlement,, 
not merely bv ahow ng that there was venation 
In the area but also by show ng that tbs add 
tlonal rent wa* assessed at some rates of rent 
fixed accord ng to the class and qua! ty of the 
land The ex atenco of hilt on lands the aubject 
of a tenancy does not rs *e any preswnpfion of 
permanency The mere fact that rent has not 
been changed for a long time by itself is not suffi 
c ent to show that the original contract was for 
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DIGEST Or CASES 


TENANT IN COMMON — eontd 

- Hindu Law — Mllah 


TENANT— cos eld 

rsyment of rent by tbe tenant at a fixed rent atnau 

d not f.,, 1 t— f * S ® th !' fac ? that ,hB landlord ehara—Daughters inherit ng noperly Iron tfoxr 
Thane. Z \ £* 8 •“«* to /ofher-Shart, eeforote and SJhh Whenthe 

-A.l.. 0 . i?_°! d n S‘ ? r tu r n . tnem Property »o inherited is not phys colly divided, 
it js held by the daughters as tenants n -common 
and not a* jo nt tenants and there is no survivor 
ship between them Vmtarra v SamtrJ (1910) 

I L. P 34 Bom. 510 
„ . , Co leeeore—Leaei ly 

Mahomedan co he rt~Mm ng hail— Ferfettort 
ud by one leisor—Su i ly 


la tw , h i eU l0 ,} e , saB 0 enl!y ® , p u ntd b y tbe 

tact that ti o yield of tbe land to the tenant was 
tcoVr,| re f! nty J qU ' tB ! ma!L ^ vmd («< 

Zr,- L .? reUtion ,£> th * rn 

djspnte though they are s tuated in tbe »4 Ter 
Whom rr’ lalB _ re ' it » i which ere not permanent 

moreiy a, nutr/nUor field tl at there we. no 
lorJUo, 0 " ° f . ‘i 10 . p“ rch » f " ** a tenant It le 
of *o h r u i f ef ™ dant »! 0 cla ms his holdng 
jt tUF ‘ **nd lo 1,0 transferable to prove 

*hlt« "° onu > °1 proving non transfer 

Absence f «r h Up0n ,b ® land,ord P" ">• 

mil.,, ®. * c “ ston * to the contrary the 

*»„ , non transforab 1 tv s common to 

to year of 1 omesteod landi 


clauses — Lean 

o«s tenant ti-rommon in e)e}t,„,„, 
of —Suit for whole or for share, n a nta nab tty of 
— Pinal front tone strict const vet on of— Pel e/ 
aya bjI forfeiture — Cover ante in a mining hose 
tree yl or i lo rule— Engl eh and Amir ton leue 
whs of A tei ant in common s entit ed to sro 
for b a share of tie property dem red where a 


forfc tore has been ncurred under tl o 
the lease Nn Hajah btmhadn Ajija Pm 


cl 


Prottipct liomnyi a 1 L R 19 Had 1 >0 Eorojalu 
▼ Aarnyana 25 J lad L J MS and Mitth m Pir 
Mahomed v Cvret Borah) i Dee tr, l I P 31 


created before the noss » of ih„ T.IZ.ll i rl. Mahomed v Curse ;• AoraJ;. Dee Ire 1 I P 31 
party Act s 108 ? ol {>? 0 f nt”i tH fol,0 * ed Co t*l P°« HoAuri v 

*PP1 cable t0 i'U . decree t s " '** J . * * " 


- v , . - J thorn Where a decree for 
docreTw of** dr ® ,n *£° charges ,t was a .... 
S ° ”l Te h * he i ™ a ? “S 0( 01 of the 

ondc i!. ?“ cy Act dransge charges 


Calc. S07 deaented fron Though tie o m of 
lavr generally is n favour of g v ng rel ef age sat 

moQoy recoverable as rent ,^ deTro l A n . i* Ii" c, y co " ,tn "' d * nd f orfc lure cannot erd rar ly 

;»-T- <&!« irs 

«Mdnncw for He hold. b " th' T *° HFd WroiTTVwha 

■tho /opm, ho, r h r ^, “ < ‘ ‘ rrt !j Ch m'‘ » , Vmayal Canpat Aar I h. R 35 £ on 239 

h ?' ' or and the latter evprc«-ed hi* referred to Stid Armad r MAORisrr* Btsbi 
Dtb (1916) I LB SS Mad. 1C49 


’tha 0 ". 1 b d U P ‘0 » ecru n amount and at 

1 ,® * al ? be property was knocked down to the 
leereo-holdor for that an ount U U (hat m 
mot i ' Wn ‘‘° of fraud - tbla * re°n> tance would 
to a toll f ® l ? u,cl ® 5er of tho benefit attach ng 
It a nr| Ull | ,Cr 1 1 ® Bon|? 1 Ton “ nc y Act or render 

Ssfc t »""“ -rtfAlS. 

hav«»k nn C j 'ibelhor the person who may 
a on for* 12*T sla tutorv t tic by adverse posses 
stand r tl«i, y . ar * ®^ a tba fatnvlar does not 
•barer of amB PJ* 4 on as an unrecorded co 
•»o., Lf * b< .ft * nd wheU r r »>Jch right 
■ ly of MnuluJ V" 1 ” lf "'hout tl e nsces 
• 107 Of thn >r„. . ln •ncombranco under 
Act SlAvnom 


TENAflT IN-COMMON 

P*°f»r«e Com 188’ aa.lt 
**" ILK 38 Bom 83 

See IftvDu Law — .J oivr FAiiixr 

I LE.88 Mad. 884 
‘iee Mortgage I L. R 47 Calc 175 

I LR 35 Bom 371 

lr.«i it n 

Nee Parties Jorvossor 

I L. R. 42 Bom 87 
S« Possession ^ 1 L B 37 All 203 
Bet Tenancy is Cosmox 


TENDER 

Bel CotmucT Act 187" a 38 

5 re Interest I L R 34 Kad. 320 

See Jciusnimox of Ovh, CorsTS 

I L R 34 Bom. 13 
5re Mostoaoe I L E 42 All 420 

See Transfer of Protests' ACT 1882 

e 60 I L. R. 43 AIL B5 & 638 
s. 84 I L. R 33 Mad 100 

I L T 36 All 139 

by debtor — 

See Limitation I LR 3! Mad 374 

* essentials of a valid — 

See Madras Estates Land Act (I of 
1808) as. Bi AND 78 cl. (2) 

I LB.S8 Mad. 629 

“ — — methods of — 

Bee Madras Estates Land Act /I «* 
1008) FS. 04 AND '8. cx. 12) { 

I LR m Mad. 629 


TENURE 

Bee Bombay City Land Revxnux Act 
(Bom II or IS 6) BS. TO 33, 30 40 
I LB 39 Bom 6fl4 
See Jaioib . L L. S 42 Cafe 805 


See Jaioib 
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DIGEST OF CASES 


TENURE — could. 

1. — - ichether permanent 

or temporary — -Tenancy held ly original granlet 
or his successor m interest for 70 years under font 
dout kabnhyats /or terms — " Sanuarl ” uhfther 
applies to rent only or tenure itself— Tact or lav, 
question of — Construction. In a suit by the land- 
lord, under s 106, Bengal Tenanry Act, lor cor- 
rection cl an entry that the tonancy c£ the defend- 
ants was a permanent tenure, for doul laluhyals 
vi ere relied upon to prove the contract of tenancy, 
bearing dates 1250, 1217, 12S5 and 1295 B S 
All these were for terms of ycare, and they did not 
contain the words “from generation to genera 
tion ” But the successive settlements w era either 
with the original tenant or bis heir, the oral evi 
donee being to the effect that the dead man'a 
heir was recognised as having a moral claim to 
succeed to bis rights All the labvliyaU hound 
the tenant to keep the trees intact and restrained 
him from making transfer of the land, the last 
three ad ling that bo must not partition the land, 
and providing for tbo landlord a right of re entry 
in tho event of the tenant not entering into a 
fresh arrangement. They also spoke of the 
tenanoy as saratan (toraporary) The lower 
Appellate Court upon these materials held that 
the tenure was considered by the landlord to be 
hentablo, that <t was permanent but not transfer- 
able and that tho rent was liable to enhancement 
Held, on second appeal, that the question whether 
t be tenu re was permanent or not was not merely one 
of fact That at aoy rato it depended to a largo 
extent on tbe construction of the Inbuliynts, *he 
question, for Instance, whether the word “ saratart " 
referred to tho variability of the rent or the nature 
of the teoanoy being one of construction That 
tho tenure -was neither permanent not heritable 
Per WatuSLEV, J — Tbo tenant who claima a 
hereditary nght under a document which does not 
contain the words “from generation to generation” 
has a heavy onus to discharge That the trm 
porary character of tbe tenanoy was not limited 
only to the amount of tent That repeated 
renewals of an agreement do not change its cha 
racter and regard should be had to Ihe later rather 
than the earlier Labvliyats, and the fact that during 
a period of 70 years only four tabuhyals were 
passed and the settlement made again end again 
with tho same man or his successor m interest 
dul not alter the nature of the agreement 1’e.o 
DYOT KlTMiB TAGORE V SaRAT CHANDRA DaS 

(1917) 21 C W N 809 

2. Decree for rent of 

a tenure against the regarded tenants n/o art some 
of the several tenants of He tenure, effect of — Un- 
recorded tenant not a parly «/ louv.d b’t rent sate 
Where a landlord obtained a decree for arrears 
of rent of a tenuro against all the tenants who 
were the recorded tonants orcept one who after 
acquiring title by purchase never got his name 
registered in tie landlord’s sheristkn Held, that 
the entire tenure, and not merely the interest of 
the recordod tenants, passed bv the sale in evecu 
tion of such a decree and It was not open to tho 
unrecorded tenant, though he was not a party to 
the rent suit, to sue for e declaration of his right 
on the ground that bis share in the tenure did 
not pass by the tale Provulla Kumar fits » 
Saxuiolla Bahadur (1918) 23 c. W. K 590 

3. — — Uniform pay 

«!««{ of rent for less tfan 20 years Jr 'ere final 


TENURE— condd 

publication of record of rights Jut for on aggregate 
period of Oier 20 years— Presumption of ptrman- 
sney if arises under Bengal Tenancy Jet ( VIII of 
J8S5)*s 35,S0,11S — Natural presumption — CeVrt 
vSis muy Tt/«et lo enhance vert a: mrjuifable 
Where it appeared that ft raiyat bad been fcbldmg 
land as tenant on payment of a uniform rent for 
over 20 years before the institution of tho suit, 
bnt that there having been a record of rights in 
respect of the holding, the period during which 
before the final publication of the record of rights 
the rent bed been so psid fell short of 20 years 
Held, that the presumption of fixity of tenuie 
under s CO of the Bengal Tenancy Act did not 
•rue Where a tenancy appeared to have 
been created only 40 years ago Held, that 
uniform payment of rent during tbia period did 
not raise a natural presumption that the tenancy 
was a permanent one Cm Chabav Nabbi t 
Earad An (1919) 23 C. W. N 1041 

TENURE-HOLDERS 
— — liability of — 

Set Revenue Silk. 

I. L. R. 37 Calc. 559 


TERMINATION OF SERVICE. 

See Schoql-mastrr. 

I L. R. 44 Calc 917 


TERRITORIAL JURISDICTION. 

Set DrvoBCE I L. R 40 C&Jc 215 

TESTAMENTARY AND INTESTATE JURIS- 
DICTION. 

Set Pbodath I LB 87 Calc. 387 
TESTAMENTARY CAPACITY. 

Set Pbobati I L R 39 Calc 245 
See Will . 1 L. R. 47 Ctk. KMT 
TESTATOR. 

capacity of, to execute wiH — 

See Will . I JL. R. 38 Calc. 355 

domiciled abroad— 

Set Ijmi tatiov . L. R. 43 I. A. 113 
20 C W/ N. 833 

money belonging to, bnt not known 

to him — 

See Will . I L R 38 Mad- 1C9 
THAK MAPS. 

Evidentiary value of — 

See ruBUo Navigable Pivze 

24 C. W. N 639 
See Revivor Salt- Law, s. 37 

15 C W. H 708 

See Lash era j Latins 

I, L R. 45 Calc. 674 

- .. . Juvglelai dt, possession 

of, presumption at to— Exparle entry in. that bust re- 
cords vilhout enquiry , i alueof Ccrtsin plots of land 
-wore entered in tho Hal bust maps aa belonging, 
to a certain Perpunnah in which the plaintiff; 
claimed them to be, and no question of the de- 
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( 3090 ) 


THAK MAPS-conU. 

marcation of boundary of tbe«e lands was raised 
in any of tho many disputes which arose between 
the parties daring tho Surrey proceedings It was 
further found that tho title to those lands a as with 
the plaintiff* i JIM, that, having regard to the 
nature of the property which was junglo land, 
possession must oo presumed to hare been all along 
with the plaintiffs A mouzih appertaining to 
Pergunnah Pukhuria had not been separately 
measured or lhaltd lit tho course of ibe survey 

S roceodings. On a statement being called for 
'em tho person in possession of tho mouiah for 
it* non appearanco on the tha t map, Ida agent 
appeared and stated that tho mourah was wholly 
■covered with jungle, that It being situated by the 
aide of Garhgojah which was defendant's property 
had been measured along with It and that 10 gundaa 
share of Garhgojah should be taken for that 
raouzah. Proceeding on these allegations the Do 
puty Collector made an entry to that effect A 
petition made by the defendant • Mukhtoar 
■denying the allegation* of tho jUintiff's agent 
w*i rejected a* the matter had been disposed of 
With tho help of this disputed entry the bubordi 
nate Judge proceeded to mark off a certain area 
as belonging to the plaintiff as part ol the said 
moezah Tho High Court set aside that decision 
ttslt, that as the decision of the Subordinate 
Judge w»» based on the entry made «* parte and 
without enquiry and on an allegation of the lemm 
•data agent which was immediately contradicted 
the decision of the High Court was correct Jaoa 
DivDaa fs atii Roy r Hexayta Kvmari Dxbi 
<11111) 15CWS 887 


- - ■ ■ lelus of, as evtdencs 

o/ tvlle owd poiAMiviw Thak and »ut\ev maps 
may be presumed to have correctly delineated the 
•boundaries of village* and thus to furnish valuablo 
evidence of possession at the time they were made 
and consequently also ol title But such presump 
tion fads whero tho maps wore promptly challeng- 
ed and found inaccurate JIohbvdba Nani 
Biswas e Shamsuvsessa Rratto (1911) 

19 C W. K 1280 

Thakbust mops, twins 

■of, as evidence — Condition o/ land hate Jar affects 
nafiie of thak maps — Uap prepared by Government 
on behalf of private proprietor, how prated — II hat 
•circumstances mast be established before using such 
map against a party —Indian Eri/frece Act (7 of 
J87S), St 74 83, 90— Applicability to printli maps 
»«*«« ”1 Col!«lor_S» 13 33- 
Admlssibil.ty to prove aseertun of title S 90 of the 
Indian Jvndence Act only show, that a docu 
mentwaopreparedatthe time at whlchit purports 
to have been made by the officer whose signature 
it hears, but it does net establish the accuracy of 
the document. The question whether a map is a 
’Jiu’Jiii. dafuu&ftnj.wrt.hiji, ‘A it, yi mututrg tAv "tv/, Vm, 
Evidence Act is petmd facie a question of fact and 
the iset that a map was treated as a public docu 
moot in a previous suit to which the plaintiff 
■was not a party would not make it binding as 
euch on the plaintiff A map prepared at the 
instance of tho Collector when in charge of a 
private estate w a private document and a 83 
of the Evidence Act has an application to ouch 
map. Bo before such a map can be used aga ast 

a party not only must its accuracy be atnctly 

proved, hut other circumstances which may affect 


THAK MAPS— foetid 

it* evidentiary value such aa the purpose for which 
the map was prepared, must be dufy considered ( 
for a map prepared for one purpose cannot bo used 
for a totally different purpose, and in considering 
the vsloe of such maps the Courts must consider 
how far tho boundaries now in dispute had been in 
contemplation when the map -was prepared 
Such a map, unless proved to have been prepared 
with the assent or at any rate the knowledge of a 
party, is of very little value aa evidence against 
such party , and in the absence of signature cf 
the parlies on the map tho mere recital on the map 
that other persons had notice of the proceedings 
wouldnot be conclusive Although the evidentiary 
value of a that map would be affected by the con 
dition of tho isndt at the time oi the survey, the 
map cannot be ignored merely on a general allcga 
tion that the lands were jungle at the time without 
considering whether it ws* still raj able of being 
surveyed Possession of jungle lands is primd 
facie trith the person whoso titlo is established 
fltlTA Nath v Mademdiu Ktrutrt 

Mitba (1911) 18 C W. If 317 


- Value of, a 


Thak maps of JSSi, if lo he presumed as vnnh 
able That maps have always been considered 
by Courts as good evidence, and although the 
valoe of a Thai map depends upon its accuracy 
there Is no presumjtion that Thai maps must 
be Inaccurate Opinion of Captain Hirst fat his 
“Notes on the old Revenue Surveys ' and Jaga 
dmdra Aath Toy v Secretary of Stale for India 
L. H 30 I A 41 » c I L K SO Cole t91 . 

fC II If 103 referred to Kaisnie* Ivaltavi 
1)48! v R. BasrerELD (1915) 20 C W N. 1028 

— If evidence o/ coeds 

lions at Permanent Settlement — Seeond appeal— 
CbiUa of lands escheated to Goiemmenl, if public 
document It cannot Lo laid down broadly that 
a thakbust map prepared in 1805 is no evidcuco 
of the state of things at the remanent Settlement 
Where fn deriding whether certain lands in dispute 
were included Wnlhin one estate or another at the 
time of the rerrosnent Settlement the lower An 
peltate Court relied on the fAaUusf map Held 
that the finding could not be questioned in second 
appeal A ehitta prepared by Government of 
lands which had escheated to It stands on the nine 
footing as a ehitta prepared In respect oi lauds 
in which Government is Interested as a proprietor 
Such a thilla Is not a public document hAftCTt 
Rahim r Nasevuha KatSHHA Ror (IBIS) 

17 C W If 151 

THAK SURVEY. 

— - — i - Decision of Surrey 

authorities eirnced at in ths presence of parties con 
eemed value of, as evidence irhen acquiesced in by 

Such decision ^ if estoppel Where the question 
whether certain lands were Included within a 
mahal was In 1849, in the conjee of a Thai survey, 
determined by the Survey authorities in a proceed 
log in which opportunity had teen given to all 
parties interested of making their claims, raisng 
tbehr objections and producing their evidence , 
Held, that though the parties were not estopped by 
the decisions arrived at, these were obviously 

cl high authority and when acquiesced in by all 

the parties interested for a length of t me and 
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THAK SURVEY — 

made the basis of important transactions should 
not be disturbed unless upon the clearst proof that 
■they were erroneous Scbja Kanta Acharjya 
v. Sabat Chandra Rot Chowdhurt (19U) 

18 C. W. N. 1281 

THEATRES 

Su Bye laws L U R. 47 Calc 647 


THEATRICAL PERFORMANCE. 

— — — - ■ — Keeping open a theatre 
alter prefer tied hour — Joint proprietor!, liability 
of — Penalty for offence or on offender— Calcutta 
Municipal Act (Bcng 111 of 1855), is 559 (52), 
561 — Bye lavra 83 and 65 — Validity of byelaw 
25 Bye law 85 framed under a 659 (52f~ of 
the Calcutta Municipal Act (Beng III of 1899) 
is not ultra rt ret by rea-on of a, 561 thereof, and 
■each of the joint proprietors of a theatro n liable 
to a fine to the extent of Its 20 for beeping it open 
alter 1 am, in contravention of bye law 83 
Amnia tail Boet v Corporation of Calcutta , 21 
C. IV, N 1009, overruled Peg v Shovdar 
•Ohenar, 7 Bom H C B 29, distinguished Bex 
v Clarlc, 2 Coup 610 Queen v Little child, L B 
A Q B 293, referred to. Per ttoonun, J —A* 
a general principle of criminal law, all who parti 
dpato in toe commission of an offence are severally 
responsible, as though the offence had been com 
mitted by each of them actmg alone consequently 
each must bo separately punished Amwta Lal 
R ose v Coup or at [ok op Calcutta (1917) 

I. L. R. 44 Calc 1025 

THEFT. 


See Agra Tenancy Act (II or 1901). 

s. 124 . . I L. R 38 All. 40 

See Autrefois Acquit 

'I L H 45 Calc 727 


See Criminal Procedure Code (Act 
V OF 1898), ss. 397 123 

L L. R. 37 Boro. 178 


Set Conviction 3 Pat. L. J. 354 

See Lurkixo House trespass 

I. L. R. 44 Calc 358 
Set Penal Code, ss 378 to 382 


1. Penal Code, e 379 

—Thelt — Cla im of title bv the ace need- — Conucl ion for 
the 1 1 illegal unless Me Court finds the claim to bt a 
pretence. In a case of alleged theft of fish from a 
tank wluch tho accused claimed to have been in 
their possession and not In the complainant'* s 
Held, that if the accused asserts a claim to the 
thing alleged to hare been stolen by him, he should 
not be convicted nnless the Court is In a position to 
•ay that the claim i» a mere pretence Dkirendra 
Mohan Gossain e Fmperor (1909) 

14 C. W. N. 408 

2. — — —Penal Code,* 379 

— Dishonest intention — Retaining passenger'* urn 
brella to male k*« pay fare The accused, an em- 
ployee under a Steamer Company, whose business 
it was to check the tickets of passengers, asked to see 
tho complainant’s tickets but the complainant not 
having got one. the accused took possession of hie 
umbrella as security that ho might be compelled 
to pay his fare t Held, that there being no tug 
geation that the accused intended either to get any 
wrongful gain to himself by compelling payment of 
the faro or to cause any wrongful loss to the com- 


THEFT — conti 


plamant who was bound to pay his fare, a convic- 
tion for theft was wrong Matabbae Sheikh v 
Emperor (1910) . 14 C. W. N. 938 

3. Thelt of fi*b m 

irrigation tank — Fish, offence of theft of — Dcpcn 
dent upon power of fi*h l o Icnte the tonic Although 
tha capture of fish in an ordinary irrigation tank 
will not of itself amount to theft, yet if the water 
in the tank become so low as to permit the fish 
leaving the tank, the offence may be committed 
Svlba Reddi v JlunsoorAh Saheb, I L B 21 Mod. 
SI, explained Be Subbun Sebvai (1913) 

I 1. R. 30 Mad. 472 


4. ■ • e ~~ • ■ - • Penal Code (Act 

XLP of 1 SCO), i 210 — Custom, plea of— Conviction 
under t 379 unsustainable vnlhout (ft finding 
that the accused had no right to lie subject matter of 
the theft V\ here the accused is charged with theft 
he cannot ho convicted of the offence of theft or 
of causing wrongful gain or wrongful loss without 
a clear finding that he bad no right to the subject 
matter of the theft Habendba Kara* an Das c 
Ramjan Kuan (1913) I L. R. 41 Calc 433 


5. .. — ... ■ —■ ..... Dishonest i ntenl— 

Bond fide claim of right to property, or mere pre 
fence — Proper qutsUon for consideration by the 
Criminal Courts — Criminal trespass — Eudente of 
complainant a possession, illusory — Penal Cede 
(Act SLY of 1S60), ss 379, 417 The removal of 
property in the assertion of a bend fide claim of 
right, though unfounded in law and fact, does not 
constitute theft But a mere colourable pre 
tence to obtain or keep possession of property does 
not avail as a defence Whether the claim is 
bond fide or not must be determined upon all the 
circumstances of the case, and a Court ought not 
to convict unless It holds that the claim i» a mere 
pretence Bex v Half 3 C dr P 109, Beg v. 
Hade. It Cor 619, Rex v J tuner, 7 L J M C. 
(O S ) 79, Beg v Leppard, 4 F it F 51. Has sib 
Choudhry v Sannoo Choudhry IS II B Cr 47, 
Runnoa Singh v Kali Churn hi user, 15 If E Cr 
IS, Mahomed Jan \ Khadi Sheilh, 10 IV B Cr 
75, Shelter hath Dut V Indro Jalxa 16 TP B Cr 
78, Empress v Budh Singh, 1 L B 2 All. 101, 
In re Hadhab Uan, l' L B 15 Calc 390n, Pandita 
v Jtohimnlla /Undo, I L K 27 Core £01, 
Emperor r Sabaleang, 4 Bom. L. B 930, Algara. 
eaimi Ttvon v Emperor, 1 L R 28 Mad 201, 
liars Bhvimah Emperor, 9 C IF A’ 911, 
followed. Held upon the facts, tint even If the 
accused had failed to establish bi* title snd pos 
cession to the land, it *u a rase of a bond fide 
dispute, and that the conviction of theft was l»d 
Artak Au c Emferor (1016) 

LLR 41 Calc. 66 


THEKADAR. 


See Or on Pi 
* 3 (70) ani 


xt Act (XXII or J8S6), 
Cm VITA 

I U R. 40 AIL 541 


See Usufructuary Mortgage 

I. U R. 49 AIL 429 


THIRD JUDGE. 
duty of— 


See Printino Fefs«, Permit »r or. 

I. L. R 38 Calc 202 
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THIRD PARTY. 

— " appearance o! — 

See Cost* I L. R. 48 Calc 352 

— - Practice — Third party 

procedure — Direction!, refusal to fire — Discretion 
Tbs goneral principle on which a Court will issne 
third party directions is — (i) That there mot! 
be a clear cavo of contributions or indemnity from 
the third party (u) that aU the disputes arising 
out of a transactional between the plaintiff and the 
defendant and between tbo defendant and a third 
partv can be tried and settled in one suit and (in) 
that in cases of contact and aub contract it must 
appear that the contract between the plaintiff and 
the defendant has been imported into the contract 
between the defendant and the third party Under 
the rales now in force the third party cannot be 
cited so as to be bound by the trial of one parti 
cular quest on which is identical as between the 
plaintiff and tho defendant and as between the 
defen lant and tho third party Bader v France 

(Vo 2) [7333] 1 Q B SOI followed W A A 
□baiiam&Co, w CmnrlUL Hamlal ft Co (1909) 
I L B 34 Bom 423 

THIRD PARTY NOTICE 

See LtniM Patext 1865. cr. IS 

I L. R, 45 Bom 428 
■ High Court Billet. Ori 
ginal Side. Chapter Till, Units 127 to 133— 
Defendant clai ning to ie indemnified bp third party — 
Third party rMvfmj eel o) the Original J urisdichca) 
of the High Court — holies served on third party by 
registered post— Chamber Judge issuing o summons 
for directions after the issue of third party notice — 
Summon* made absolute and ordtr for directions 
given — Leave of the Court not obtained — Letters 
Patent cL 12 — Res judicata— C»r«I Procedure Code 
{Act T of 1908) e 11 Ex 11 —l rattier, and 
procedure In a suit fled by the plaintiffs for 
recovering monsy due In respect of oertain cotton 
contracts the defendant pleaded that he was 
untitled to be indemnified by one K.E 8 against 
the claim mode by the plaintiffs The defendant 
thereupon obtained an order from tho Chamber 
Judge for the lame of thirjl party notice lo be 
sorred on K E. *t by registered post lo his address 
at Peahawnr S ibseqnently, a Chamber Summons 
was issued for an order for third party d ructions. 
K. E 8 put in an affidavit staling that the High 
Court had no jurisdiction to try the question 
between him and the defendant Tbo Chamber 
fa •'"T 0 ' 1 " obsolete and ordered 

that the third partr shoild file hi* written State 
ment and the question of lability of the third party 
to Indemnify the defendant should t« tri ,,l 
the trial of the action but subsequent thereto 
The third party theresfter put in a written state, 
ment contend ng infer aha, that the High Court 
‘nafi no 'jurisdiction as "bet ween him and the defend 
ant inasmuch os the whole cause of action had 
arisen outside its jurisdiction and that If part 
of the cause of art on beheld to hare rr sen within 
its juris lletion loaee to sue under cl IS of the 
letters Patent had not been obtained Tho fnal 
Court hell that it must be assumed from the 

tho Chamber Judge decided the point of jnnsdic 
tion against tho third party ami that the question 
»a. therefore res judicata On wonts tho Court 
rewod a decree against the third party, holding 


THIRD PARTY NOTICE-cenhf. 
that the defendant was entitled to succeed On 
the contract of indemnity The third party ap- 
pealed — Held, reversing the decree of the trial 
Court, (1) that the question of juried etion was 
not rci judicata inasmuch as the Chamber Judge 
never in fact decided that the Court had jurisdic- 
tion to deal with the third parly and that according 
ly tho question remained to be decided at the 
hearing of the action , (2) that the effect of the 
order on the summons for directions was that 
tho third party came into the suit as if ha was an 
added party defendant and that it was open to 
him at the trial to ra se any iv*ue» which an added 
defendant was entitled to raiso one of which 
being whether lenvo ought not to bare been given 
under cL 12 of the Letters Tatent as he wesrosidmg 
outside the jurisdiction j (3) that It could not be 
assumed that leave under cL 1 2 of the Letters 
Patent was given merely because the order for 
the issue of third party notico directed that the 
notico should bo served by registered post to the 
address of the third party at Teshawar , (4) that 
it must bo proved that an application was made 
to the Judge under cl 12 of the Loiters Patent 
and that if the Judge made the order it should 
appear clearly on tho face of it that h« was giving 
leave under cl 12 of tho LottV" Patent Per 
Uacleod C J —When a defendant asks the 
Court to issue a third party notice in » case in 
which leave bat to bo obtained under el 12 of tbe 
Letter* Patent, then an application should be 
mado to the Judge lor such have to to endorsed 
on the notice m tbe same wav »i It la endorsed 
in a plaint KaRIu Elabi Shitr r Shew Abmeb 
( 1920) L L R 45 Eorc 24 

THREATENING LETTER TO COURT 

See UxTbofissiosalCondect 

L L. R 43 Calc 685 

Thumb impressions 

— evidentiary valne of — 

See Security roe Goon Rfhaviovb. 

I LB 43 Calc. 1128 

Evidence— TaDvg of 

thumb impressing out of Court uid.ee! objection 
made — Admissibility of such impression in a suite, 
qutnt trial for giving false evidence — fpidesce Act 
(f of 7472) s 132, and pr onto— Penal Code (Act 
Ely of 1860) M 733 Where * Magistrate, 
believing that the complainant had given false 
evidence in tho oouree of a Inal, by denying tho 
fact of a previous conviction, had his thumb 
impression taken out of Court, for the purpose of 
Went fi cation m a Jnture prosecution under » Ififi 
of tbe renal Code and there was nothing to si ow 
thst the latter had objected to tie taking of it ‘ 

II eld, that the tl nmb- impression was sdmilsill" 
in a subsequent trial forgiving false evidence and 
that the proviso to a 132 of the Evidence Act Waa 
not applicable Inasmuch as (i) tl e taking of eirh 
an Impression was not equivalent to asking » 
question and receiving sn answer, (h) no objection 
was made to the taking of it, and fui) it was not 
taken In the course of a trial Cvsew v Copal 
Doss, I L It 3 Had 271, and JKher Sheith r 
Queen Empress 1 L It tl Calc. 392, referred to. 
TcsooMiat Ejn?Esos(191!) 

j L L. B 39 Calc. StS 
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TICCA TENANT 

See Tex ast 
TIDAL RIVER 

See Fjshibi 


23 C W. N 201 
[IIP 42 Calc 489 


TITLE— < on! I 

See Small Caleb Court 

16 C W N 288 
See Trade mark I L R 42 Calc 2S2 
covenant for — 


TIMBEP 

appropriation of by tenaa*— S 

See Custom 10 C W N 1188 

compensation for a land acquisition. 

Kow divisible and whether it comprise* 
bamboos— 

Set La vd Acquisition Act 1894 

0 Pat L J 127 

TIMF 

See Abbitsatiom 1 L.R 4G Calc 1059 

computation of— 

See Leave to appeal to Privy Council 
I L R 42 Calc 35 
" essence of contract — 

See Contbact (IX or 1872) e 65 

I L R 33 Bom 77 

extension of for paying mortgage 

amount 

See Civil Procxduxe Code (Act V or 
/•1D08) O XXXIV an 3 8 

I L R C9 Mad 882 

when of the essence of a contract— 

See Contract Act (IX or 1872) e 66 

I L. R 40 Bom 239 

TIME-BARRED DEBT 

See Contract Act (IX or 1872) ss 128 
123 UR 42 Bom 444 

Sts Hindu Law— Joint Family 

I LB U Bon 347 

TITLE 


See Sale deed L L It 38 Mad. 1171 

-- evidence of — 

See P eq i str ation Act (XV I or ]fC8) 
s 49 I L E 33 All 728 

— ■ — impeachment of— 

See Kdoii Settlement Act (Bom Act I 
or 18«0) ss 9 10 

[I L R 38 Bom 709 

— priority of— 

See CourAKY I L R 30 Bom 334 
proof of — 

See Criminal Procedure Code s 145 

I L R 34 Mad 138 
See Fishery I L R 42 Calc 489 
See Vendor and Purchaser 

I L R 41 Bom 300 

question of— 

See Limitation Act (XV or 18 7) ss. 6 
and 7 I L R 34 Bom 589 

See Public Nuisance 

I L. R 42 Calc 158 

suit for — 

See Evidence Act (I or 1877) s 47 

I L. R 41 All 154 
See Limitation Act (TX or 1908) 
Sen I Art 120 I L. R. 41 All 609 
See SrECino Keuet Act (I or 18""). 
s 42 r L R 30 AIL 312 

to Subsequently Acquired Pro- 
perty— 

See Undischarged Bakxbctt 

1 L. R 47 Calc 961 


See Bombay City Imthovement Act, 

1898 I L. R 30 Bom 203 

See Chaus idabi Ciuxahan Lands 

L L. R 44 Calc 841 
See Fraud I L. R 37 Bom 217 
See Gutbat Taluedabs Act (Bom Act 
VI or 183S) s 31 

I L. R 37 Bom 380 

See Instrument of Title 

I L E 40 Bora 030 
See Land Acquisition 

20 C W H 1028 
See Landlobd and Tenant 

I L. T- 45 Calc 756 
See Limitation I L. R 37 Bom 231 
See Madras Land Encroachments Act 
(III Or 1905) 1 L E S3 Mad 074 

See Provxnciai Small Causes Court* 
Act (IX or 1837) es. 15 S3 

L L. R 37 Bom §75 

See fnsuc Drain 

I L. R 44 Calc CS9 
Set Review I I R 40 Calc 140 
vou It, 


1 Priority of Title — Mortgagor 

arut Mortgagee — Depoiii of 1 life Deeds — if ghl to 
decree for Foreclosure — Equity of I edimjtion — 'We 
of right title and interest of Mortgagor at Cot rt 
tale in execution of decree. Thli was a caso of eon 
tested title to two plot* of lend near Moulmeln 
Tho title of tie plA nt ff (appellant) was that bj 
dood of 26th July 1890 (Fi B) the property was 
mortgaged to a 6rm who by deed of transfer, 
dated 8 th November 1891 (E* A) ft aligned the 
mortgago debt and transferred How* untv for t 
to one A FI and be In October 1395 depo* ted the 
title deeds with tho plaintiff bv way of equitable 
mortgage In 1901 the plaintiff enforced the inert 
gage by anlt against A Ft and on 31*t Decern! *r of 
that year cbta ned A decree for »»le In default i f 
pavmeot in pursuance of w) ich the right title 
and internet ot A B in the property eorapr se 1 In 
tl o above t lie dee 3, were sold bj unction end tic 
plaintiff wbol dbj leave of the Court tecs we tic 
purebaaer a certificate to that s*ocf underlie 1 ro 
and seal of the Court be ng endorsed (*Fi A 
Tfce other t tie was ret up ty a person who v»«n*t 
one of the original defendant* (the mortgagers rf 
1SDO), but a person added a* a party defendant I > 
consent subsequently to the El ng of tbe »u t He 
stated that after the assignment to A F of lie 

3S 



\ ms ) 


DIGEST Or CASES 


( 4001 ) 


sithe— wtf 

mortzv* debt', the origin*! mortgage was satis 
ho t h\ tlio mortgagors RUdun" oror tl e mortgaged 

K pertv to 4 A, who hy doe 1 dated 14th March, 

5 in irlcnge 1 it to tho doton lent, and ho 1 fought 
a unit on tho mortgage and on Sill July, 1902, ob 
tai in I a d« re* {or {wiTtnent to *»s mouth* or ( ire 
clot ire, an 1, on dels lit hoi OR made Uccamo eb 
a Into o iner of the i ropertv The District Juilpo 

found (issue 2) that ike mortgaged properly was not 
mado oyer to A R in aatiafaetion of the mort 
gage debt and »o holding thought It unnecessary 
to decide iasuo 3, * Did A It mortgage the property 
to tho defendant t " and ts*uw 4, Did the jro 
petty, by virlno of the decree of 2lat July 1902, 
become the absolute property of tho defendant t" 
He held that tho plaintiff had acquired the rights 
of tho original mortgagee in tho property under 
Ex Tt, and gave him a mortgage dooreo with in 
terest On appeal, the Cliof Court reversed (hat 
do.Uion aahaUinliaUy on tho ground that A X 
had no Intoreat In the property at the data of tho 
a&lo to the plaintiff U wee pointed out, safer 
alut, on appeal to tho Judicial Committee that the 
mortgage of 1 4th Mireh 189u waa auaufructuary 
mortgage on whfoh tho defendant had no legal right 
to a doc rue for forecloiure. that that mortgage, by 
reason of tho dclcndeal being hlmseil only a mort- 
gagee, the equity of redemption being outstanding 
in tho original mort ge gore, waa beyond tho power 
of tho defendant to grant and was therefore void, 
that the plaintiff was not a party to the decree 
of 2Iet July, 1902 and therefore could not be atfect 
cd by It s and that, notwithstanding the alleged 
mortgage ol 1305, the title deed* remained in tho 
poreession of if ft TheJr Lordship* were of opl 
nion that the doelelott of tho Chief Court was on 
tonable. and finding that It aas impossible to pro 
n ounce a Coni Judgment without oertoua risk of 
doing Injustice to one or other of the two parties 
principally conoemrd, allowed the appeal, set 
aside the tiocrers ol tho lowsrCourts, and remand 
od the suit to the District Judge for finding on 
usae* 3 and 4 with an Inquiry a* «o tho priority 
between the pi suit id and the defendant, and for 
retnah Micro Tha Hrttr * SUcwo Mya So 
( 1009) . I L. It 37 Calc 239 

2 Title suit for— Durti/ion — Juris 

i Khan of CipB Court — Permanent tenure — Estates 
Partition Act (Berg VJ11 of 1 STB), it 1, 111, 
“ '■ The plaintiff* and the defendant* were 
i of a certain taluk In tho course of 


till ofl87B), the plaintiff raised a eUlm 

or permanent (enure, In roapect of certain lands 
comprised In the awld laloV The Revenue Officer 
he'd in faeour of the defendants that the plaintiff's 
title to lbs mires was not catabliet ed Thereupon, 

the plaintiff sought relief intha Civil Coart asking 

that his title to the miru.i be declared The con 
tsntion raised on behalf of the defendants appel 
lants was that tho Order of the BeTcnoo Officer 
was made under a Ml of the said Act, and (1st 
the suit was not maintainable by reason of *149 
of (he same Aett Belt, that • 111 of the Act pro 
rlded lor esses of permanent intermediate tenures, 
end prescribed the mode in which partition was to 
take place when the fact of ouch permanent tenure 
was retail shed, end h»d no application to the pre- 
sent eoso , and that a suit for declaration of title to 
the permanent tennre was maintainable, the object 
■of s 149 being not to exclude the Jurisdiction of the 
Civil Court In matter* which involved a question 


TITLE — to" f J 

of title Aranda A whore Chovdhry v Auji Thai** 
ram, l l It SO Cote 7tB, referred to Held, 
further, that it in tbeCoureo of a partition proceed 
mg under Jleugal Act \ III of 1378, any question 
arose os to the extent or otherwise of tho tennre, 
the tenure-holder not being a party to the proceed 
injs, he was not affected in any manner hy the 
decision which might bo armed at by th* rcvcons 
authorities for the purposo of partition botucen 
tho proprietor* It would bo unreasonable to hold 
that ■ party who appeared tel ore the rerrnne 
authorities in his character as * proj rietor should 
be filially concluded by * decision upon * question 
of title, winch would not hare been binding upon 
him, if he had been * stranger to tho proceedings. 
Where tho tenant banal his title to the permanent 
tenure on the riiatenco of the tenure for 75 years 
and more, prior to the institution of hu suit for 
declaration of his title, and on his purchase and pos 
sea lion from tho date ol his purchase up to the oat* 
of the partition proceedings under the Litotes 
Partition Act Ilf U, that under the circlin' 
stances the tenancy was a permanent one. ft it 
ratan Vandal u Innad Khan, I L It 32 Calc BJ, 
\aba Kumar* Debt v Behari Lai Sen ILK 34 
Cate 90! referred to Abdul ITahed Khan r 
Studuia Bib', 1 L It 21 Cote. 496, distinguished 
Tho only effect of inch a decree is to decide that 
the tenure is permanent, and th* question as to 
whether the rent Is or Is not fixed In perpetuity Is 
loft open for derision in a suit properly framed (or 
the purpose. Jawau Nam Cbowdbky b Kill 

Niaai* Hoy Chow dust (I010) 

11 L. B 37 Calc 682 
3 *ult for declaration of— 

Traniftr of tetntt wade to plaintiff by uadou of 
Ourth Tatugdor m pottettion at ht\r of her hatband 
~ Transfir made «ri/A eoneent of oil the then merino 
nett revertiooert—RrJunal of revenue, authontiet to 
record name of plaintiff at proprietor — Title tel up 
by defendant under aliened u ill of deceased Toluodar 
Wile* tros found by frit Court not to ham been 
executed— Transfer found to le valid— Appeal lu 
defendant and odmunon by Aim Sunny hearing of 
appeal of hit Irani of title — Practice — faifiiTS lo 
maintain appeal This appeal arose out of a suit 
which related to the (runnier to the plaintiff of an 
impartible eatat* called Mshgswan by tbe widow of 
■n Oudh Taluqdar in pesaession of his estate for 
a Hindu widow’s Interest under the Mitskshare 
law The transfer was mad* with (ho consent 
of the only next reversioners in existence at th* 
date of ths execution of the deed of transfer who 
both attested it Tl e defendant set op a titf* 
under an alleged will of tb« deceased Taluqdar 
In a snjt bronght for a declaration of the plain 
tiff a title to the estate in consequence of the 

refusal of the Revenue authorities lo have his 

recorded as propne' '* ~ ' 


. . th* Bubordint,. 
Judge held (hat tho iloftn lent had no title an 
the deceased huahand h»d never executed tho 
alleged will and tbit the transfer to the plain 
tiff was val d. Oo the heating of nn appeal to 
the Judicial ComnussioBer’s Court by the defen 
dant, he admitted the correctness of the first 
courts decision ss to his want of title. Held, 
that tho Court of Ih* Jud cial Commissioner 
was wrong in then allowing the appeal and die 
missing the suit on the ground that th* widow 
had no power to transfer the estate The de- 
fendant having no title had no interest which 

enabled him to support the appeal which should 



( 4005 ) 


DIGEST OF CASES 


{ 4008 ) 


TITLE— edit! 

have boon dismissed on I is admission Chaj, 
sr[&a Bakbsk Stsaa r Iidab Bikbax Sivoa 
(1916) . . . I L. R 3S All 440 

4 Estoppel— G*an tor and Grantee 

— Bengal Tenancy Act ( VIII of iSSS), s 55, tub-i 
{I), construction of — Contravention of the section, 
tff‘d o/-— Eslopptf, v(* apjlica'.nn The title of a 
grantee who can fall back upon pnor possession 
as tenant or other* 1 *®, cannot be defeated bv mere 
proof of contravention v! a S3 of the Bengal 
Tenancy Act and as between grantor and 
grantee, the rale of estoppel applies when tho 
elements essential to attract its operation are 
proved to eust The creation of complete rela 
tion of landlord nod tenant in law estops tho tenant 
from denying the validity of the title which he has 
admitted to exist in the landlord The estoppel 
arises not by reason of some fact agreed or assured 
to be true, but as the legal effect of carrying the 
contract into execution, of the tenant taking 
possession of the property from the hand of the 
lessor Bhaignnta Beuxt v llimmat Btdyalar 
followed, 24 C It J 103 It is no more open 
to the defendant than to the plaintiff to prove 
facts contrary to tho allegations which formal the 
basis of the contract, after the contract has been 
earned into execution and the contracting parties 
have enjoyed benefits thereunder Milan v 

6 C IP X 37 7, Copal Honda! v Rshun 
Chundtr Bamrgee, I t It 29 Calc 14$, Tamijuddi 
v Asgar Boudadar, I L R 36 Calc 255, Janat t 
noth v Brabham*, 22 C L J 93, Lam r Mahan 
mod, 20 C W V 94$, Qonesh v Thanh, 24 
C L J. 53 9, reforred to Bakandas Bhatta 
cimujek c. KruriHADAB Saiia (1916) 

I L B <1 Calc 771 

5 — Bonami purchase — Purchase 

giving right to g t a title bat no* giving 
actual title— IVas-i/er by true owner — Action of 
father making transfer creating estoppel binding ion 

Conduct causing change of position in transferee — 
Onus of proof on person asserting minority of tram 
feror Tho plaintiff (respondent) purchased the 
village of Badam in the zemindan of the hte Raja 
of Deo, from R, a dancing girl, the natural daughter 
of tho Raja, who was the father of the defendant 
(appellant) In 19S0 the Raja's estate being 
heavily involved in debt, the provisions of the 
Chota Nagpur Enoumbercd Estates Act (VI of 
1876 as amended by V of 1831) wore extended to 
Deo by a special Act and a manager was appointed 
who, acting under the powers given him by the 
Act, sold tho village by public auction and it was 
purchased by K who, it afterwards appeared, was 
a t novndar for the Ri|l who provided tho pur 
cnMo money No conveyance of the village was 
over made by the manager to A' When tho 
management came to an end m 1S96, and the 
estate was restored to the Raja he caused L the 
son of K (who had died) to execute a conveyance 
of Badam In favour of P in order to benefit her 
and if her mother, L merely acting on the command 
of the I aja. R being then a minor put in through 
JH a petition for registration and mutation of 
nam-s. and the Rsj« himself assisted her, asking 
that her petition might be granted, and her name 
be rosertwl on the register, and stating that he had 
no objection whatever to that being done, and JVl 
name was aeoordiogi F entered on the register sa 

S oprletor of tha village In October 189S the 
aja died and, hU Bon being a minor, the estate 
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came under the Court of Wards whoso manager in 
1889 summarily ejected if who was in possession, 
and conveyed the village to the surviving widow 
of the deceased Raja es being gur property and 
descendible from Rani to Rani. An application by 
her for mutation of names was opposed by if sad 
rejected The Rani thereupon fled a suit against 
if nnd the appellant basing her caso on tho allega 
tion thot K was benamsdar for her But the Sub- 
ordinate Judge held that he was a benamtdar of 
the fate Raja, and dismissed the suit, a decision 
which was affirmed by tho District Judge In 
1908 if executed the conveyance in favour of the 
plaintiff who brought the present suit against R 
nnd the appellant for declaration of title and for 
po*Besfion The defence wis n denial of It’s title 
to convey, and a denial of her power to do so as 
being a minor Tho Subordinate Judge upheld 
both defences and dismissed tho suit The High 
-Court reversed thot decision and gave the plaintiff 
a decree Held (affirming that decision), that the 
onus of proving It e minority was on the appellant 
and he cad not established his assertion Held, 
also, that the sate by auction, though it gave A a 
right to get a title, did not give him an actual 
title "Both Court* found that A had failed to 
prove he ess a true purchaser for value When, 
therefore, L executed the conveyance in favour of 
if tho late Raja was the true owner K was a 
trustee for him, and the trusteeship was all that 
L *nceedod to The late Raja too was proprietor 
of tho estate of which Bad&m wan a part , so that 
If by renunciation or limitation the right of K to 
get a conveyance became extinct, the full right 
and title were in the late Raja , and not only did 
he cause L to execute the conveyance bat he 
actually assisted R to get registration of her name 
as owner By so doing he ceased her to change 
her position, for by such registration she became 
bound to the Government for all the liabilities 
attaching to the registered holders of immovable 
property If the lato Baja hadlivcd and attempted 
to regain the property, that conduct would have 
estopped him from <joing so. The appellant was 
bis son, and succeeded by gratuitous title, and be 
could not, therefore, do what lus father would have 
been unable to do Raja op Deo v Abdullah 
(1918) . L L R 45 Calc 909 

g — Possession, infer- 

ence from as regards title Where plaintiff proves 
that he is in possession fora number of years and 
has been paying rent to tho admitted landlord, the 
legal inference is that the plaintiff is In possession 
by virtue of ^ title derived from the landlord 
although tho pi until! may have failed to prove the 
specific title on which bo bases his claim Tho 
plaintiff is entitled In such A case to a decree aa 
against a defendant who has no title to possession 
ADHinCHlVDRAPALC Dbiksb Bhdyan (1913) 

I 1 K 41 Calc 391 
g - - - - Avif for dcclara 

turn of title— Renarm— Purchase at an execution 

ia l t Assignee of purchaser , — Chief Procedure Cod' 

(Act y of 199$) ss 60, 317 la a suit for declare 
tion of title against a purchaser at so execution 
sale and Ms assignee, where tho «*Io took place 
and was confirmed before 1st January 1909, but 
tho sale-certificate wee issued later i Held, that 
the suit against the assignee was good and the 
promlon of a 317 of the Civil Procedure CoJe 
(Act MV of 1832), »ud not of * 68 of the Civil 

' 3n2 
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v The Bristol B ater I Yorlt Company J il dr 
A 369, referred to lUit CniHBEA v Jon 
Paksad {1010) I L R 33 All 2S7 

2 Overflow ol water into plain 

t a’s land— Irom tank— Bfloitfing to Stranger 
caused b y defendant loitering level of his oum land 
to male it cvlturable— Plaintiff s right to injunction 
and damages TV hero the defendants with & view 
to nuke their l»nd c alterable lowered its level with 
tho consequence that water in a tank belonging 
to a third party passed to that land and subsequent 
tv overflowed into lands belonging to the plaintiff 
if 'Id, that no right of tl a plaintiff had been infringed 
by the act, and tho plaintiff was not entitled to a 
mandatory injunction to compel tho defendant to 
Taiss an embankment in orucr to prevent this 
overflow or to d am ages for harm canted by such 
overflow Hylands v Fletcher, L P 3 II L 
330 , distinguished. Smith \ ktnnck, 7 C B 
515, Nicld v London and A IF By Co . L R 
10 Ex 4, referred to Where the owner of land 
without wilful ness or negligence uses his land in tho 
ordinary manner though mischief thereby accrues 
to his neighbour he is not liable for damages but 
i f « ith a view to use the land in sn unusual manner 
he brings upon the land water, which » ould not 
naturally hare come upon it he will be liable for 
damages for the escape of the water into the land 
of hia neighbour Hodgson r Major, etc of York, 
28 L T 836 Chasemore v Richards, 7 11 L Cos 
319, relied on Xesabau Ashfli c Smstidhab 
Chatty tuns (1912) 16 0 W H STS 

3 Negligence servants ol the 

Public Works Department — Suit against the 
Secretary of State for Indus ta Council for dam 
ages if maintainable — Stacking of gravel on a 
military rood — Mating and maintenance of roads — 
Governmental or Sovereign function — nature of— 
\on-habihty of East Indus Company and Secretary 
of State for acts done *n exercise of Sovereign poiccrs — 

Exceptions English and American Laws Plaintiff 

sued the Secretary of State for India in Council 
for damages in reapect of injuries sustained by him 
|n a cartage accident which w*« alleged to bare 
been duo to tbo negligent stacking of gravel on 
a road which was stated in the plaint to be a 
military road maintained by the Public Works 
Department ol the Government The defendant 
pleaded a general denial of liability Held, that 
the plaintiff had in law no cause of action against 
tho Secretary of State for India in Council. Per 
Walt is, C J — In respect of acts done by the 
East India Company In the exercise of its sovereign 
powers It could not have been made liable for the 
negligence of ita servants In the course of thefr 
employment The provision and maintenance of 
Toads especially a military wad, la one of the 
functions of Government earned on w the exertise 
of its sovereign powers and is not an undertaking 
which might have been earned on by private 
persons The liability of the Secretary of State 
for India In Council is simitar to that of the Eaat 
India Company P l O Co < Secretary of Stale 
for India 5 Bom, 11 C It App 1, followed, 
Secretary of State for India v Moment 40 1 A 
48 referred to j and V’ljaya Raghava v Secretary of 
Slate for India • 1 L It. 7 Mad 466, doubted. 
Per SESfliom Arran, J —The analogy of the 
Crown in England has no application to the Secre 
tary of State for India in Council. The principle 
.that the Crown *«o be sued only for remedies 
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contemplated by tho Petition of Right t a con 
fined fn its operation to the United Kingdom 
and a general liability for torts is dependent 
upon tho law of the particular dominion wherein 
the action is instituted Under 21 and 22 Viet , 
cop 10C the Secretary of State for India in 
Conned is under the same liability ss tbe East 
India Company was subject to The East India 
Company bad two distinctive functions which are 
even to' day exercised by the Government of 
India, namely (i) tho exercise of sovereign rights, 
and (ii) the eanying on of tranaaetions which 
could have been earned on by private individuals 
or trading corporations In the former case, the 
East India Company was generally exempt from 
liability Tbe distinction between sovereign power 
and powers exercisable by private individuals is 
that in tho former case no question of consider 
ntion comes in whereas the essence of the Istter 
is that some profit is secured or aomo special 
injury is inflicted in tbe exercise of tho individual 
ngl ts Tl e mak eg and rna ntenmee of roads is a 
Government or sovereign function English and 
American Law on subject considered Thb 
Sechetaby or State t> Cocsnurr (1914) 

I L R 39 Wad 351 

4 Defamation— Suit for damage t 

— Defamatory statement made and published outside 
British India — Defendant resident in British Indus 
— Suit t» British Indus if maintainable — Order 
of excommunication from caste passed by Raja 
of Cochin — Communication of to the Kanasta of 
a Temple in British India — Transmission by 
Kanasta to Pattamalai— Publication, meaning of— 
Justification A Court in British India has juns 
diction to entertain a suit for damages for a per 
sonal tort commuted by a person beyond the 
limits of British India if he resides within the 
locol limits of fts jurisdiction at tho time of tbe 
suit This rule is in accordance with the principles 
of Private International Law recoguncd in England 
and tbe Code of Civil Procedure (Act V of 1908) 
indicates that the same rule is to be followed by 
lhe Courts in British India When the cause of 
action alleged in a plaint is a personal tort com 
nutted outside the local limits of the jurisdiction 
of the Courts of British India, unless tbe act is 
wrongful according to tho law both of British 
India and of tho place where tbe act is committed, 
the suit will not be sustainable The M Moxam, 
11878) P D 107 The Halley, L R 2 P C 10% 
Ph Slips x Eyre, L R 6 Q B 1, and Carr v 
Francis Davits dr Co , [1902) A C 176 followed. 
Publication in regard to libel and (hinder docs not 
require communication to more persona than one j 
there need not be anything like publication In the 
common acceptance of the term King r Burden, 
IB dr Aid 95 and Pullman v Hill and Co . 

1 1891) 1 Q P 524 referred to Where a subor 
dinato officer received from his superior m the 
course of Us off cial duty a copy of an cider alleged 
to contain defame toiy statements regarding the 
plaintiff, and tranamitted the same in hi» turn 
(sale was bound to do) to Ilfs official subordina to 
Held, that he was not liable in damages for de 
tarnation against the plaintiff, as his action was 
justified in law GovrvuAW Nora e Achctha 
M rvos (1915) I L R S3 Xtd, 433 


J/»« dualities l abil Ij el — Repair of read — I fie. 
pendent contractor— Heaping cj gravel on food K ithovt 
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lion Where there is it natural outlet lor a natural 
at ream, no one has power for the safety oiliis 
own property, to divert ot to interfere with its 
flow, and if he does ao, he is ordinarily liable to 
pay damages to any one who is injured tj his 
act The right of a person to protect lis iand 
from extraordinary floods extends to the doing 
of anything which is reasonably necessary to 
save his property, but he cannot actively adopt 
each a course as might have the effect of divert 
mg the mischief from bis own land to the land 
of another person, which would otherwise have 
been protected Defendant through fear test, 
in a season of heavy rainfall, the normal a itlets 
to a certain tank on w Inch his land abutted would 
bo insufficient to carry oQ the surplus water and 
with the object of Saving bis on n lan 1 from po-siblo 
inundation, cut a bund to the maintmsr ce of 
which the pltintifl bad a prescriptive right and 
therein caused eertsinl&nds belonging totl e plain 
tiff to bo flooded and the crop* thereon destroyed 
I Mil that the plaintiff had « good cause of action 
in damaire* against the defendant II hnllej 
v IciRidirt and Totl shirt ItaiUcay, 13 Q DP, 
131, and Ham Lai Singh v I'll Diary 
JfaAfou I L. It- 3 Cafe 776, referred to 
Sami riAan t> Mmv» Lad 

X. L. R. 43 All 6SS 

v 8 Defamation— Bond fi It susj »• 

cion by dc/endant o; poisoning — Communication 
by de/cndanl la hit subordinates for inquiry — 
pnmlrgt, absolute or qualified— Absence o / actual 
malice— Liability o/ d'lenian l V\ here tho defend 
ant. who was tho general manager of the estates 
of tho plaintiff a firm under a bond fide impression 
that he had been poisoned at the instigation of 
the plaintiff, expressed his anspirion to two of bis 
subordinates with a View to their making inquiries 
into the matter Itell that the communication 
was privileged and, there being no proof of actual 
malice, tho defendant was not bablr for drfaroa 
tioa It a suit for damages for defamation 
Toogood V Sfyrwg, I C Jf dr P IS I, followed 
Statements m» lo to protect the interest of the 
speaker, and statements m ado to protect a common 
Interest form distinct heads of j nvilrge I.rftUX 
Rnacae c Hate* F*kiw Mahomed But (IQlR) 

LLR 42 Mad 132 
9 Le^a) Act cannot be- contri- 

bution at between Joint tort-feasors Fain 
Aefe nee lei-iWn at-yrl An aet whichisnot f-gaflv 
wronj/ut oannot fe* treated >■ a tort Although 
the rola of non-ooutnlmtlcm between Joint tort 
f savor* exists in In ha it ought only to apply in 
maos wh-re the parties are srroig doers in the 
•ensa (fiat ffi*v knew or ought to Hat* known 
that they serve doing an l'!*g»l or wrongful act 
Tb« only ease* in wbi Ji it will bo enforced are 
tho*" 1i siHch liability arlws eat « f a Joint wrong 
or where the rein Mes Df the core daman | that 
ihe plain Iff sliall not recover, a* where tie party 
sue,! ■» merely • f wmat defen lant in the pre 
vfoat *«it ami not persic jJ!t Iclrrrsicl { a tb* 
•3 t In appfoprtat* rases (he 1 at hly nr 
bnapportiTO»lln O«o*joa)*hare» There Is nothing 
wrong In a def-sAint pot lie g lie plaint 3 tn tree I 
of the farts ireoeoMry je-jr* his t*»Im 1 v dene 
log fn thf written rUIrmenl lh* *xiiJei/e elnseS 

(sets, e*-et\ if isrh f»ri» »-« eapafe cl tvoef tn 

tb* h»*W o «i its ddiwlcst 1*4 ItsilimiiiBl • 
WiMirs in ileny’ag Item 1* t*»lVkc» These Is a 


TO RT—ev*etd 

right of contribution between jemt defendants in 
respect to tie costs awarded agslnrt tlem and 
paid bj one of them m such a care. MaitAirn 

DfiaSADt Darbhanci Thakik 4 Fat L. J. 4$6 
TOUT 

See Legal rntermov ms Act, s IC 

ISC W K 1000 
ILE 40 All 1S3 

TOWN NUISANCES 

See Madras Tow n M mvcgn Act 1889 

TRADE, 

See limn Law — Joivt Iahilv 

I L. R 37 Eom 340 

See Hindu Lsw— M ikoh 

I L. R 34 Bom 73 

— ashen carried on to as lo be & 

Nuisance — 

See OrivrvAL Pnocroi re lone, 1808, 
s 133 

L L R 1 Lab 163 

TRADE LICENSE. 

See License I L. R 47 Calc EC9 
TRADE-MARK 

See CotvTEBriiTlNO Tradc Mar* 

See fvjt vtvioj. C4 C It h 155 
— mean lug of— 

6re 1 ’eval Code. s. 4‘S 

19 C. W h P37 

1 Inlrbjnccnt ot Trade-mark— 

Essentials uccrtfitry to maintain action for It ia • 
settled law tl at a dialer in or a n anufscuic rf,a 
p-artlrolarartirlewloa lujteannn cfortlatstl cle 
wl ether the ntroe lo a j urrly fsncj r»ne or a 
deoeriptive name cannot realism antlrr uealer 
from using the sane nsme simjly ujm ard Ita 
ground tbit tbs artirle so named las atr uir<d a 
reputation, even thouch H n av lo that the pulllc 
have grown acrmluc eii to toy the sinri* in 
question onlv relying on the name and wttlrvit 
examining tho quality of the article lorarrai to 
bo entitled to restrain another from using a ] artKW 
far name with reference to a couinK-iiij I e n u»t 
show that the public have grown to ntnulr list 
j<*rti«-uUr name snth hims-H g* the resuu'actvrrr 
of, or dealer In the article I ariose v ( vhn I’ttsa 
l L.H it Calc 391, re'ciredto. Mmcstnlicr 
r Hcjettmrr ncUtt (l*Ml 

I LB 33 Mad. 408 

2 , tafnagemest of 

Trade marl— registration. efisel of- > * 

marl— ratting all action — f.,»ec/.ev, mmiI c* 
of tn action fie the infringement of • trad*, 
mark l* maintain* lie, even though lh» plaintiff 
U not the msslidem cr e*Wtor of tl* freJi, 
bt£l merely a verier <. j them 71 ere )« an 
svitem o! reg«trat»ot» cf lnJ« *r*rt* in lull* 
»t»ch giro* a s'sltuit lu In » *vli fee 

tb* bilmceti ml cl a trad* nark lk< yU-clIft 
rl.iireii il* » gl) lc l« fh» rnhvw erer of a 
Kvaer eJ a frueaUr tlc'rn, Is 1 1 * *Tl<# f fc* wsa 
direetrel It. m,U tl llltl Uaf>«l« were mtft e«d 
tv Iht yera-ral tc«;a sf fjtvf well*} t— . 
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// II th it in the circumstances of tbo cose, an 
o«jj uti >u hi I been established between the 
pliuuiil a particular design an 1 tbo goods sold 
thereunder and inasmuch as the defendant had 
adopts 1 the pUmtifi s trale ina'k for his own pur- 
powi the plaintiff was entitled te an injunction 
AUhO igh no ip* ifi objection was taken on eippcel 
to tlie form of the Injunction ordered in the Court 
of first instance which procee led on tl e orroneoui 

mation should be a 
fill sr th theft taaiertnally established Jawai-a 

Pttisa»e Urnya Lin SenowJPB (1009) 

I L R 37 Calc SKH 

3 As-tenment— Trade name— 

OuiiciU — Infringement Where a cigarette mana 
f seturor, carrying on only one business and being 
the propr etorof several tra le marks winch ho used 
md scrnninstely purporte 1 to assign to anot] rr 
cigarette manufacturer ‘ail that the trade mark, 
name and labol known as the * brt Durga * trade 
mark used upon packets of cigarettes sold and 
known as * Stl D irga cigarettes and the good 
will of his bus ness so far as the same relates thereto, 
an t ce ituauod dealing in bis cigarettes under 
the othor mark — IlM that the assignment was 
vo d and inoperative For the assignment of a 
trale mark to be operative in law, it is oot sufficient 
that an ass gnmsnt of goodwill should accompany 
or follow t is transfer of the trad i mark so a* 
litorallr to comply with the rule thst a trade mark 
cannot ba transferred in gross, but the trade mark 
must continue to ba a representation of th* truth 
as warranting tho origin of tho goods to which it la 
attached within the limits of deviation sanctioned 
by tho usage ol trade and commerce Xeother 
Cloth Company v Americas Leather Cloth Company 
UHL SU Ilall V Barrow,, 4 He O J A 9 
ISO Singer Manufacturing Company v Hi Inn 
L R 2 Ch D 4U, Singer Manufacturing Company 
v Loog L R 8 A C 15 r*nto v Rodman. S R, 
P C IV,nndEd,carJ*v Denn„.L.P Ch D IS I 
referred to Bbitish Ameiucav Tobacco Co , Ld 
e Msuboob Bcssu (1B10) 

1 II l R 38 Calc 110 

4 Imitation — Abandonment — In 

- r < T — Defendant* improperly npreeenting that 

Too plaint (Is had a nee tho year 1837 been import 
ing inli> and ael’uuz i n India watches manufactured 
at the St Jmior Factory i n Switzerland These 
watches bore tho name “ Berna * on the dial In 
1907 the plaintiffs cotnj lained of tho watches 
supplied by tho St Imior Factory and began to lm 

port watches largely from other in anufac Inters 

w.hdn. sjuuj situs.! ^rva/g eitfan* '-c. ‘An. ¥/. Vann 
Factory In tbo year UXW the St Inner Factory 
was purchased bv the defondsnts snd at the tune 
of purchase the defendants asked the plaintiffs whe 
ther the defen lants could positively count upon the 
plaintiffs to bo their regular customers for tho 
articles previously taken front tho St loner Fae 
tory The plaintiffs repbed that they were willing 
j l ,n “ 01 Pl° to resorvo a part of their orders for the 
defendants, but that it would first be necessary 
for the litter to pn an idea et what they were 
going to manufacture and the improvements they 
were going to make in the quality of the watches 


TRADE-M^RK-ydortf 

In one of their catalogues printed in 1907 tho plain* 
tlfla announced — He take this opportunity 
of inform ng our customers that tho name ‘ Berna ■ 
wiff bo changed to ‘ Service ’ as soon as our present 
»to*k of Ihc-so wstcHs is sold out Tho trade 
mark will in other respects remain unaltered 
Tie alteration of the nemo is done to secure a 
trade mark which cannot ho imitated in India 
or elecul ere ’ On the Cfh of Jiovomlx.r 1908 the 
defendants opened a place of business in Bombay 
and issued a circular, dated February 1909 in 
which on behalf of tho defendant Coin) any, they 
referred to tl 0 plaintiffs as tl 0 defendants' agents 
who hud sold 1100 000 watches mado at tbo St 
Imicr Factory in past jesra and j reclaimed that 
berna Company a w ate lies would no longer be 
sol 1 by their former solo agents import ers (meaning 
the plaintiffs) os tbo defendants bad decided to 
get rid of anv m ddloship snd to deal directly 
themsoli eu The plaintiffs thereupon filod a full 
on tho Snd April 1900 against tho defei d»nt» to 
rosl rain thorn from using and Initiating various 
trade symbols alleged to belong to the [lain tiffs 
and from representing that! he defendants’ busi 
nous was tho business carried oh by tl o plaintiffs 
Held, that the plaintiff* for tl o last Uireo Years 
both In th* ir dealings with the supplying factoiy 
and with tlieir customers evinced very clearly 
and cons stoutly the r intention to abandon tbo 
nemo ' Benia • as a quality mark for f hoir watches, 
and it followed that they could no longer claim 
any osclusno title to the use of that namo either 
alone or In a trade mark Held furtbor, that the 
plaintiffs were entitfed to an injunction restraining 
the defendants their servants, agents travellers 
and representatives respectively from in any 
manner representing thst tho defendant Company 
had been or were carrying on tl e business earned 
on by tho plaintiffs or were the successors in busi- 
ness of the plaintiffs Per Cvnam • — Tl* importer 
who by advertising and pushing the (ala of goods 
under a particular mark secures a wide popularity 
for tho mark in retslion to the goods sold by him 
is entitled to the protection of tho Court for that 
mark in tho country of importation even egainst 
tho producer of the goods pamodar Rultonery 
v llomatji Adarjl (unreportrd) ATP'"! Ho VI2 
of 1S3S and Laclrgne r Hooper, I L R 8 Mad 
119, referred to The fact that the user of a word 
or mark alwayi Uses it in conjunction with his 
own name is not conclusive to show that the 
word or mark cannot bo claimed as a trado mart 
or that tbo u»er has waived his rights in it na 
a trad* mark The question of sbsDdonmcnt is 
one of intention to bo inferred from th* fact* of 
tho case i St on ton A Co r Boehm, I I» R $8 
Ch D 2J8 and Lavrrgnc v Hooper 1 L It 8 
Vad 140, followed The practice of raising a 
number of issues which do not atato tho tnsln 
questions in the suit but only various subsid *ry 
matters of fact upon which there is not agreement 
between the parties is very embarrassing Issues 
should b* confined to questions of lew arising on 
the pleadings and such questions of fact a* ft 
■would bo necessary lor tho julge to frsme for * 
decision by tho Jury in a jury trial at nisi pnns in 
Fngland IVest £bd Watch Cowrsur c Bervj, 
Watch Cootant( 1010) I. I R 25 Eont 425 
6 — Using & lalse tr&Je-mark — 

Potstsnon of inetrvmente for counterfeiting a trade 

mark — Selling umbrella* l~*th counterfeit trade 
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TRADE-MARK— co ltd 

mart — Trait name, ate of, by mill manufacturer— 
Using a false trade description — renal Code ( Act 
XLV of 1860), st '182, 485 and 4S6 — Jlerchan 
dist Marks Act (IF of 1889), » 6 and 7 A trade 
mark must be some visible and concreto device 
or design affixed to goods to indicate that they 
are the manufacture of the person whose propertj 
the trade mark is It mast consist of a name 
impressed Tn some distinctive way There is a 
distinction between a trade mark and a trade- 
name i Singer Manufacturing Co v Loog L It 
8 A C lo, referred to Where a tradesman 
alleged m his complaint to the Magistrate that his 
trade mark consisted of a particular dovice with 
the name 1 Butto Kn*to Pal ’ or 1 iSn Hutto Knsto 
Pal said to be that of hi* son but at tbo Inal 
claimed only the name as the trade mark while 
one of the partners disclaimed the device oxcept 
the name, and the formor s son claimed the name 
as rep-owating his own trade mark in a separate 
busmens anl the rest of the prose ution evidence 
did no* ei'ahl sh the pissetaion or nse of any 
*p> ifio trail mark Held that the romplamant 
had nit p'ovei that ho had a trade mark for the 
i«frinpj.niat of winch a rival trader using a 
tim lit device w th the same namo could be con 
viotel unler si 432 4 Sj or 448 of the Penal Code, 
and that the one was of a civil nature When a 
m nnfasturo* has no exclusive right to manufacture 
a ce'-a a article or even art cles of a particular 
bran 1 all tnat ho can claim is that no other m&no 
fa-tire* ahull so mark saoh artiolos as to pass 
them off as ths former’s w ten they are not Sem 
bit TU9 ins opir nse of a trade name may fall 
nnl>- n 5 of the Msrchsnd so Marks Act (IV of 
1333) and bs punishable undor s 0 o* s 7 as a 
folio iraio dew-riptioa Asm Nath Dev t> 
Eitrsitia (1912} I L. E 41 Calc 281 

8 — — License Es’oppjl — Evidence del 

(I of 1872) i 117 — Licentees right to question 
Ll'tatjr’s ( tie— Public Policy— Unjnmtnl of trade 
mi 1 d ni’inj merely standard or quality of manu 
fa lire — ibinlsn n‘ it of trademark — Incoming 
Partner, t ability of, for oMijution* of firm — Cost* 
Too 1 coawo of a tra la mark is estopped as against 
his licensor from quoilioaingtho latter st tic to the 
trade mire The f»-t that the 1 conseo has repo 
dinted his contract with h s licensor cannot give 
him tho right to question the licensor s tltlo, for 
the In* tor a concurrence 1s no-ossary to rescind 
tho coitra-t J ohm tone v Slitting, 16 Q HI) 
469, roforrel to Whore jute trade marks bearing 
tho name of tho original proprietor of thosn marks, 
have come by usage of trade to indicate, not tho 
ekIU In selecting jute of tho original proprietor 
so as to make those marks personal to him but 
merely a cortain standard kind quality, or mode 
of manufacture of goods Irrespective of the person 
in whose hands the business might Le, tho assign 
mont of such marks Is not a fraud on the public or 
against public policy A 1 cense for fonr out of 
seven trado-matka the remaining threo having been 
abandoned is vili ! TtrituK American Tobacco 
Co., Id v VeX&oob Botch 1 £, p 38 Calf 110, 
d stinguisbed , As the right tu a trade-mark might 
bo acqu red SO ft might be ebon toned and no 
length of iime Is required for acquiring the right, 
or apart from ilatntory law, to constitute an 
abandon rront. lovrrgne r Hooper II R 8 
bind 119, approved. An agreement Iv an in 
coming partner to make himself JiaUe to credi- 


TRADE-HARK— conid 

tors of the firm boforo ho joined it, may be estab 
lished by indirect evidence, and tho Courts lean 
in favour of such an agreement and are ready to 
infer it from slight circumstances Ex parte 
Jackson, 1 Yes Jvn 131, Ex parte Peek 6 T (e 
Jitn 002, and Potfe and the Bank of Australia v 
Flower Salting «t Co , L B IP C 27, approved 
Jaoaekath & Co r Cressvvell akd Others 
(1913) I LP 40 Calc SI 4 


quality — Goodwill — license 

Action for royalty — Estoppel — licensee estopped 
from questioning validity of license — Evidence Act 
(I of 1872) s 117— Damages, action for In 
India the law of trade marks is not governed 
bv statute there being no statutory system 
of registration Bights and liabilities in connec- 
tion with trade marks arc determined by reference 
to the principles of tho common law of England 
British lmenean 7 dbatco Co , Li v ifahboob 
Buksh I L II 38 Calc 110 referred to A trade 
mark cannot be transferred or descend in groa", 
but only together with the goody ill of the business 
to which it relates A trade mark represents 
the ongm of the goods to which it is attached or 
their trado association the truth of tho represen 
tation is essential By usage, successors in bust 
ness may use their predecessors’ trado marks 
where tho representation still continues to be 
substantially true A soloctor of natural products 
kke jute may have a trade mark in connection 
With such selection as indicating good quality 
Mojor Brothers ▼ Franklin dr Son f 1908)1 K H 
7 12 followed Meaning of ’ good will’ explained 
Inland Revenue Commissioners v Muller d CoAs 
Margarine, Ld , (1901) A C 21", referred to 
In a euit for royalty, brought by the lioensora of 
certain jute trade marks against the licenses, 
the defence taken was tl at the plaintiffs hsd no 
title to the marks In question and that tho license 
was void — Held, that by virtno of s 117 of tho 
Evidence Act tho licensees were estopped from 
questioning their licensors’ title or tl e validity 
of tbo license. At any rate s. 117 east on the 
defendants tho burden of proving that tho good- 
wifi of the business tad not paseed to the plaint iCt 
to support the transfer of the trade marks and 
tho defendants having failed to do so the plaintiffs 
were entitled to the royalty claimed Claim to 
damages by tbo licensors for depreciation In tho 
value of the trade marks due to the default of the 
licensees, refused on the facts of tbe esse The 
Docision of Ihak J in Jagarvath A Co r Crtit 
well 1 L r 10 Calc 811, affirmed Hawaii 
n dtoomxATn sf C® iJWiy 

r I L. R 4? Calc 262 

8 InfrfngmeH — Action for— Id 

verhstment and circular — Came of action— Juris* 
diction of Court where advertisement is published 
A trader is not entitled to pass off his poods os 
goods of another trailer by selling (hem under 
» name which- i« likely to deceive purchasers 
(whether immediately or ultimately) fntn the 
belief that flier are baying goods of snot her trader 
The defendant a rcsl lent of C*ya, pnbli«he«l 
advertisements and distributed ban 1 I ill* at 
Muttra in the Agra •ludgcwblp Advertisin' hl» 
medicine known as Aali ‘ fudha Bmdhu ’ The 
plaintiff alleged th»l ‘Sudba Elnlbu’ was his 
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TRADE-NAME— corcl! 

defraudad Staler Manufacturing Company r 
Ixog, 18' Ch D 305, 412, and Liter v Qoodtcm, 
36 Ch D 1, followed MiDHivjr DstiEussr 
XIAKDT4CTDKDI0 Co V THS CeKTEJL INDIA 
SrrvjfTKC, 1\ Eivrxn and MihcrAcruiti^a Co 
(1816) . L L. R 41 Bom. 49 

TRADE-USAGE 

See Jctk . I t R 44 Calc 88 

TRADING LICENSES 
— — — — gran'ed to hostile fines— 

Sit Contract with alien Esstjiy 

I L K 41 Bom 290 

TRADING WITH THE ENEMY 
See Bill or Elcuatqt 

I L R 41 Bom. 666 
' I L R 48 Calc. 184 

See Contract with Eslm\ 

Set Contract Act (IX or 1872), ss 
SO (2), 63 I L R 40 Bom 670 
Bee Sale or Goods 

I LE 40 Bom 11 

Adi done and Ji rtc 

(tone given before dale of tie Ordinance, relevancy 
of— Subsequent ratification — ‘ Trading ”, meaning 
0/— Directions (o an agent to tale delivery of good* 
lying in London, and to tell to German firm against 
payment— Supply of good s to agent and tale by him 
to German firm — ‘ Destined ” meaning of —Legal and 
actual destination — Goodt shipped to enemy country 
before the uar but tab tn Up by L igl w h firm in London 
— Exportation of goods to accused's agent \n Italy 
refuted by such firm because of Poyal Proclamation 
— Abetment of tupply to, or of trading by lie agent 
— Fencer of Appellate Court to oiler conviction of 
principal cfjenet to one of abetment— Discretion of 
Court— Commercial Intercourse icilh Enemies Ordi 
nance (VI of 1214), t 3— Trading vnth the Enemy 
Proclamation A 0 2, els 5 (T) (9) — Poyal Proc/a 
nation of 15th October 1914— Criminal Procedure 
Code (Act V of 1398), s 423 Where a case of 
mica was shipped by tho arcuecd to a German 
firm before the war bat armed hi London after 
its outbreak and was token op by an English firm, 
whereupon ho wrote, before tho date of the Ordi 
nance VI of 1014, nr., 14tb October 1014, to a 
Bank In London, to make over tho ease to tbo 
English firm, and also to tho latter to take It up 
and send tbs same to hu agent at Genoa on appli 
cation by such agent which, however, the English 
ifiirc .’Mfcfeid Is- is- if -\ars!\v sd Abe pienhihd.UK’ 
of the export of mica to Italy by Royal Procta 
motion, and further wrote to the agent to apply 
to the English firm for the mica, and to deliver it 
to a German purchase r against payment, and 
where, after the date of the Ordinance, the accused 
again wrote to Ms agent informing him of bla afore- 
said letters and Instructions to tbo Bank and tho 
English firm, and directing the agent to apply for 
the case of mica to the latter and to deliver it to 
the German purchaser against payment, which 
directions were not In fact earned ont on account 
of the refnsal by the Eugluh firm to export the 
mica to Italy 1 — Held, that, aa the Ordinance was 
not retrospective, the only act* and directions 
which the Court could take Into consideration, 
to establish the ofience of trading with the enemy. 


TRADING WITH THE ENEMY— fontd 

* ere such as 11 ere done or given after the date of 
its enactment, unless the previous acts rtid direc- 
tions were ratified thereby Quccre Wiethe* 
mere directions to an agent to apply for goods in 
the possess oo of a third person, and to deliver 
the aarue to an ineniy against payment amount 
to trading within the meaning of the Trading 
with the Enemy Proclamation No 2, cl 5 (7) 
The word ' destined’ when used with the term 

* trading,” in the same sub clause means 
1 intended for ’ and not on the way to ” 
legal destination must not be crnfu»ed with 
actual destination The Court must determine 
whether the goods were actually destined for an 
enemy and with reference only to acts done and 
directions given after tbe date of the Ordinance VI 
of 1914 If the English firn^had really purchased 
tho goods outright they were not in existence,. 
SO far as anj disposition of them by the accused 
wan concerned alter 11 o date they were taicn up 
and paid for and could not bo destined for 
an cneuiv But assuming tha* tbe said firm had 
merely taken over the goods on behalf of tbo 
accused and subject to hi* further instructions, a 
direction to the agent to apply for and deliver 
them to a German purchaser against payn ent 
was msuff cient to give the goods an enemy 
destination in fact, a* such direction had no 
operation on receipt thereof by reiaon of thw 
refusal of the English firm to export the goods to 
tho agent at Genoa He hi, also, tbst aa the point 
was not fice from doubt the accused was entitled 
to the benefit of It It is rot a universal rule that 
in no case can an Appellate Court convict an 
accused of abetment when he was charged only 
with tho pimcipnl offence But it is discretionary 
with tbe Appellate Court to allow auth fresh 
charge being tnod on appeal T1 e Court refused 
under the circumstances of tbe ease to alter the 
conviction to one of aletmcnt of supply to or of 
trading by the agent It hero tho agent of the 
accused sold and delivered soma cases of nnca, and 
handed over the shipping documents for certain 
other cases lying in London, to a German firm 
or lta agent in Genoa — Held per IlXACHCHOrr 
sun Gena vz*, JJ , that the Accused was gu Ity of 
the offence of supplying goods to the enemy within 
cl 6 (7) of tbe Trading with the Enemy Ordmsnco 
bo 2 Indab Cuajid 1 EiirzRoa (fOI5) 

I L R 42 Calc 1091 

Attempting to trade 

with enemy — Commercial Intercourse trilh Enemies 
Ordinance (VI of 1914), s 3 ‘ Obtaii tng" tn 

ss 5 (7) and 5 (9) of the Poyal Procter at ion, mean 
ing of — Penal statutes, generally not retrospective 
Tic jvYinA'al J f.esAnr av AUdnuv jUalug- Jo 
tobacco, cabled on 2Ptb July 1014, to one Ruppill,- 
a German residing in Germany for certain bales 
of tobacco In compliance with thia order 
JioppcU sent Id certain agents of the acrn,ed 
at Amsterdam ioito bale* of tobacco about tbo 
end of September 1911, and Ihcae agents again 
■hipped them on 7lh October 1914 to Menu 
Lancelot and DcnC the agents of the accused in 
London Having recoiled tho iadio before tbe 
14th October ID 14, tbe London agents reshipped 
them to the accused who received the same in 
Madras between the 21st sad 26th November 
1914 War was declared between I ngtacd and 
Germany on 4lh August 1014 A Poyal Pro 
elamatSon prohibiting trade with the enemy ws* 
mndo on 9th September 1914 sod an Ordinance 
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TRADING WITH THE ENEMY--«>m« 
■{Commercial Intercourse with Enemies Ordinance 
% I of 1914] to the same effect was paired on 14th 
October 1914, end jt came into force on that day 
On these facts, the accused was chained and 
*o lricted by a Magistrate of the offence of tridiny 
v t'h i hr, enemy tmder x 3 of the Cbtnmctt ia! Ioter 
e iireo with Enemies Ordinance \I of 191 1 on the 
g-nnnd that he obtained *n iladra* between 2!at 
*a 1 2fftb November 1914, poods from rn enemy 
an l from an enemy country He was »!«■> convicted 
bv the Magistrate of the effmre of a'limptinp 
to trade K‘tb the enemy under the same section, 
writing two letters on 2fllh November 1914, 
one to a neutral subject in Holland end nnfther 
to an enemy an Cemanv, re^uestirg them to 
see iro for him his mereliandise in Germnny Held 
on the second charge, that the accused w as gui'ty 
of ittempt to trade, evtn it the goods in the enemy* s 
country became hi* own before the outhreeV of the 
wsr or even if there were no goods of his share it 
the time he wrote the letters, flej v 7 » ?. 
SI f J (V S)S[ C lie, an I R/g v Opper\«mer 
ml Cotbeek, fl9J«] 2 K B 755 followed. Held 
on tlio lint charge that the conviction could not 
be sustained, as the charge was not proved as laid. 
/VrlYlLLM.C J — Theeharcc of trading is bad for 
t«o cenamm — (fl the (redeems, <w owcneuig wsa 
before the 14th ol October 1814, the dste when the 
Ordinance camo into force, and (>») even this pro 
«WU1C was in London hr the accused's s gents, 
an offence which Courts in India have no juris 
dt tion to try SrmMe Trading wllh the enemy 
•ta a Common Law offence m Fn^lsnd if not in 
f- Jia also The Rovsl Proclamation and the 
Ordinance havo no retruspectire effect The 
words ‘ obtaining goods" in tlielr ordinary mean, 
log include ‘ proennug or ordering goods'* as 
well as "tailing delivery of them on im'd" 
I'n Comm Tnorrin, J —The offence committed. 
It any, was one of obtaining goods by wav ol 
transmission onder the latter part of s 5 (7) of 
lie Royal Proclamation in offence with which 
tl e acensed was pot chirped SenbU Trading 
« th the enemy is a Common Law offence both m 
England sod In India Obiter A person may be 
guilty of itlcgrdly obtaining goods twice, once 
tl rough hia scents and thereafter by himself 
ft i* no defence to the ebsign of obtaining good* 
Older the Ordinance that some acta constituting 
* “ OffenCO took plreo before the date of the 

ltrJ T [UVl t 2 Q £ US, 

Tho rhstoc. of trading having (ailed, 
bipa refused in tho circumstances of 
id the charge into ono of obtaining 
of transmission under tho fitter 
(7) of the Itoys! Proclamation 
‘ — y (IPlfl) 

I L. P. 40 Mai 31 

^vSi ™ EVEMY PE0 ^- 

' (S ) — - 

to wrrn ms Ejhi 

t H. R 42 Cafe lWi 


Ordinnn 


gmds by way 
portion of a 
Hroi-t* e Ntxo twrvaon 




iSArncKXsa w oetices 

be* Contract I L R 41 Calc MS 

iRAh^rea. 

Sa CiurxiDsBt Cmnini, mi 

I* I» R 45 Calc 795 


TRANSFER— eo'fA 

S't Iiwmv Aoaiccrrr«sia" Bruit 
Act, >S~n 8 m l « 

U R. 45 Bom. 87 
See FnaoDOtrvT Tkaxstee 
See Hijrrc Law— W idow 

16 C W. K 100 
Are IrUAK T LE.17 Calc. 078 
Set JIaOOxedan Law Endowments. 

L U R, 47 Calc 886 
See OctfcrAicr HoLnrva 

14 C. W. N. 68 
See Put wraoi I L. R 38 All 301 
Set TEAXsrro or Holding 
Set TBAN»r»i or Guards 
Set Tri’sts Act, b 6 

L L. R 38 Bom. 398 

— by father, effect of— 

Set Trrtt, moot or 

U.R.K Cate 003 


by lewee— 

See Lx#»oB axd 


Lkssfc. 

UK 37 Calc 633 


by mortgagee— 

Ace Mortgage i\ Minor. 

1 UR. 39 Mil 1071 

effect of— 

See Cu*vii£>A*l Ciiakaiun Laxds. 

I. L. R 45 CMC. 615 

muSafcnt— 

Arc Provincial IvsoLmror Act, 1907, 
t»i ' . S Pat L. J 101 

Acs Ts»x«rr!i o» Paoernrr Act, 1882, 

• 83 . ■ 2 Pat L. J, 548 

— - of application — 

See Civil raoctopaa Code, 190S, s. 24. 

L L. R. 34 Bom. 411 
Are Saxction toe Paoszcvnos 

I. L. R. 40 Calc. 37 


— of dettec — 
See Exgctmox o 


rDEC ”pat U J 639 
I. L. R 37 Calc. 574 


Set lli.iu Covet Pelts and Orders, 
a lill . L U R 39 Mad 485 


Art BrECiiitt Panroaioscx. 

1 U R. « Cafe 630 
of Clfll Case— 

See Crf n PaocEnrs* Con*, I rt,")s, at 

to Kth Court — 

Set \vTSAI- 

L U R. 47 Calc. 1104 

el Criminal Cue— 

$„ Catwivsi l rotoire Code, m 


\ f P<TTiDmr 
See Jr«i»ui »l 


I. t. B. 48 Calo. 31 
ox or Hum Cora? 

I. L. It. 44 Cals. 895 
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TRANSFER~co»'? 

o! Criminal Case — tontl 

Bee Pjrru, Code, * 22S 

I. L R 88 AD 284 

S« Siwriow ton TTioaycvno\ 

I L E 42 Calc 867 
Sec Tuans per or Magistrate 

I L K 40 Had 108 

— ol goods to ctefliloi— ECect ol— 

See I’af-’nirKCE Towns Insolvency Act 
mr 0 * 1909). 8 67 

! L R 39 Mad. 250 

Ol MaoJ^'a who Lrs written 

bnt not delivered judgment- 
's Criminal Procedure Cod* (Act V 
or 1809) s 337 

I L. R 40 Mad 103 

• — ol Management— 

See Trustees or a T *«« 

1 Lit 39 Mad. 456 

ot proceedings— 

See DiVOece Act (IV or 1889) 89 3, 
10, 37, 44 I L R 40 Bom 109 
ol portion ol jote — 


See Compact I L R 86 Bom. 834 


- ol nit— 


See Provincial Shall Cads* Courts 
Act (IX or 1887) ss 23 27 

‘ I L. R 38 Bom 100 

ot tenants ngbtl— 

See Paulies 14 C W N "03 

oral — 

E« Transits, or Ps.0VEfi.yt Aox (,1V o 


to Dona fide purchaser — 

See ShaBU I L R 46 Calc 33l 


— Transferee taking possess on before 

execution ol agreement — 

w „ m 

W1 th consent o! reversioner — 

Ree Title, a err tor declaration or 

L L R 38 All 440 


of o tloim m rtaStcl of property n oltn poseestte? «/ 
tahd A transfer by « person of a share of bfa 


TRANSFER — to Id 

claim with respect to proj ettj of which ho is not in. 
possess on is valid and operative An agreement 
between tl e transferor and the transferee that it 
ahall not be competent to the former to confess 
judgment in favour of the defendint or to enter 
Into cod promise or withdraw the claim in respect 
of the tvholo or env part of tho subject matter of 
t! e suit in titnted for tho recovery of the property, 
la valid and ihoi Id ho given effect to Lai Achil 
Pan v Kazt n Jhutmn Khat L R 22 1 A 113 
te 9C IF 4 477 followed Insuchnauit if the 
transferor wants to withdraw, be may bo permitted 
to do sc but the suit may proceed at the instance 
of tho transferee IUwdhax 1 cri v Gossain 
Dalmir Pimr (1909) 14 C XT V 191 


2. ■ 1 1 . — - - Tra lifer of a evil 

under » fi* Cirif Procedure Code ( Act \ of 1008) 
fro n tilt Court of a District Judge to that of the 
Additional District Judge — Author it j of Additional 
District Judge to try euch suit — Civil Courts At t 
[XII of 1887) a 8, tub t ( 2 ) — Coaecnwitec An 
Additional District Judge by virtue of the assiira 
mint of all the functions of a D strict Judge under 
tho provisions of sub a (2) of a 8 of Act \II of 
1887 is empowered to exercise the same powers 
as tho District Judge in suits under a 92 of the 
Civil procedure Code Semitic Any other 
Coort empowered in that be! alf bj the Local 
Goiemtuout in a 92 of the Code, probably 
refen to Courts such us tho Subordinate Judges 
Courts Transfer of the suit was ordered in this 
caso on tho ground of convenience the opposite 
party being compensated by payment of bis 
costs ’Ioiiajior Rahman t filar Ardor Pahim 
(1920) I L R 18 CjJc S3 

3 — - ■ \ otif cation by 

Local Qcrerrtmcr l tmpoteenng a particular Judge to 
dial tctlh a part heard cate pending tn anotl tr Court , 
hour far legal— Cictl Procedure Code ( Act V of 1908), 

t y, paver of District Judge to traieftr a cate 

from hit fie by virtue of inch not if cation A 
notification by tbs Lo&il Government under a 92 
ot tho Civil Procedure Code (Act V of 1908), 
directed to a particular Judge and purporting 
to deal with a part cular litigation which was 
already pending in the Court of the District Judge, 
is tiftro vt ret A District Judge therefore has 
no power to trsmifer a caso brought under a 92 
of the Civil Procedure Code which was pending 
fnhlaCo ‘rt to the Court of a particulars lbordinat* 
Judge who was empowered by Local Government 
to try it by virtue of such s notification Ascot, 
Karim A®u Ahmed Knur* p Aides Sobhan 
ChowchBT (1911) I L R 39 Cfilc 146 


4 . Appeal — rov.tr t 

of Court to tcloni ease u transferred tor trial — 
Limitation— Practice When in appeal La* been 
transferred for trial by a D str ct Judga to a 
Subordinate Tudgc li e Subord n te Judge hss, for 
the purpose of disposing of the appeal under the 
FengaJ *>ortl Western Provinces and Aceam Civif 
Courts AeW«ll the powers which could be exercised 
by tho District Judge Wi ere t! ere/ore an up; -ml 
was presente 1 to the District Jndpe after the 
period of limitation owing to a mistake of law 
as regards the appealability of tho 6Uit and the 
District Judge admitted the appeal under a 6 of 
the Limitation Act and transferred tho appeal 
to the Subordinate Judge for disposal the Subor 
dinato Judge hss power to consider whether the 
appeal was competent or barred by limitation c 
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TRANSFER— «" f 

I hotel Va boo v Om eh Cl «* let \ireor I L. H 
5 talc I not followed V lasiimv I) u v Srr* 
Nath Rot (191’) I L R 40 Calc S59 

5 Ap/Ju-ution for 

eljmrnmr l fo more the High Court for transfer— 

Criminal cue uraut g of— Proceedings for 
tcunty to Keep the pence— Cnn ml I roc Jure Cali 
id V of IS3S) *s 107 6% {4) A proving 
j rdor a 107 of tho Criminal 1 rnerduru Lode Is ft 
criminal caso, and ra subject to tl o application 
>f cl (5) of i 528 W AtRD Au Kiu\ r FufKnoa 
1013) ! I K 41 Calc. 710 

6 Tran/rr by D" 

net Jud) of part* lar ease to tdhUoual Judge— 
r 'i ril Courts Act (A// of 1447) as S tab a (") S * 
tult-e C) — I roh’t e anti Ad niHistrotia lc( { t of 
tSSl) tl SI, S3 It is competent to a I> strl t 
(udgo to (rentier a partionlir use to an Vdd tiooal 
judge nn let tho ptovu ona of sub » (?) of « 8 of 
tho Civil Court* Act of 188' Hit Kudos* Lal 
o Nemat Him (IOI.i) I L P 42 Calc. S12 

7 \o notice to partus — dumutal 

for default — aprltealut* for re hearing— lode of 
Ctrl Iroctdure (Act I of ISOS) 0 X ll,r Is 

euffcieat cause \\ here an order of transfer 

a mads notice should he given to the parti t or 
their representatives On (ho ICth July tho 
hearing of an appeal sending before the District 
Jndgo was postponed ontii the 21at Augnat 
On the 0lh August the appeal was transferred 
to tho Court of the Subordinate Judge end on 
the 10th August the Subordinate Judge ordered 
tb» osse to bo put up on tho Slit The order 
of transfer was not communicated to the parties 
Go the Slat neither of the parties appeared before 
Ihs Subordinate Judge, and ho dismissed the 
appeal. ZWil that under tho rircumetanoea 
there wna mlfioient cause for granting re boating 
of (ho appeal. Ram Suxhal Paths* » Mabasaja 
Kksho rsAiAD Srvaa 3 Fit W 218 

g — ■ Criminal cast —' Oroundt for— 

Expression of opinion by Judge ta counter cate 
The basis Of all applications lot transfer is that 
the accused must 1 we a reasonable apprehension 
that ho will not receive a lair tnal Put a Judge 
is not incompetent to try n caao of rioting merely 
boenuso bo has tried and decided a counter ossa 
and expressed an opinion therein Asnirr MovoiL 
o Ki so > umboh 1 p*{ L J 399 

TRANSFER DEED 

&ee Ijrenvjst Cist 

I L R 43 Calc. 838 


TRANSFER OF APPEAL 

IV hen an or lor of 

Irnnsfc 11 made not e* shou l i>o gr cn to the 
parties or tl«r««u R as Sukral Patras 
* JIauabajau Kruno Prasad S»on 

3 Pat. L. J 218 

transfer of holding 

See CittMtVAi pnooEomc coos b 528 
L L R 31 All 5S3 
See Lasdlobo *xd Tivavt 
„ I L R 49 Cals 870 

See P*hal Coo* (Act XLV or 1880) 
■. 188 I L. R 33 All 183 

See Tbassbeb 


TRANSFER OF IJOLDING-oraff 

— — .. — — — — OonortAa if tan h i 

landlord by recognising transferee of jolt a gueetio 1 
of fact — llurdr 1 of proof of the gornaslha t authority 
if (its or la Rrfler J — Transfer 0} Kidding recognition 
of what conetitul'c ]t cannot bo laid down a* 10 
inflexible rule of Invr that a landlord it not bound 
by t] 0 act of gomnstha In recognising a transfereo 
of an meupnney holding Tho question of tho 
gemastka • power to bli d his landlord is oU" which 
must be decided on tbo particular facta of each 
esse Tbo burden of proof Is in tho Brat Instance 
upon tho landlord to prove tbo extent of the 
authority of tho gomaitha as a matter pocutiaiv 
within bis knor! dge Where tbereforo ugomasthci 
of tbs landlords accepted rent from a transferee 
of a jute and tho landlords f* led to show that 
the grrmaetha acted beyond tbo scopo of his 
authority —Held that tie faeta constituted 
auffoiont recognit on of the transfereo by tbo 
landlord firoriun Jauadab r Eehabi JIahtOv 

(1811) 15 C W N 053 


TRANSFER OF PROPERTY 
See Piuht or Scrr 

I L. R. 36 Mud. 373 
Set TBAS»r*» or Tnormr Act (IF or 
1SS2) a. 6 cl. (n) 

I L. R 32 AIL 88 


- lo tho Jurisdiction of mother Conrt— 


See Civil r*oo*nUB» Cod* (Aw V o 
1608) as 37, 33 and 150 

I L K 37 Mad. 482 


TRANSFER OF PROPERTY ACT (IV OF 1882) 
Set Mahoubdah Law— G irr 

L L R 38 AD 627 
Set Mobtqao* LLK 43 Bom. 703 
I L. R 35 All. 48 


applicability of, 4o Crown landi— 

Set Lias* I L. R. 40 Mad 910 

Venice e right to pot nee 

*wn against unpaid render—) endor only entitled 
to statutory tharge Tho provisioni of tho Trans 
ter of Property Act that tho vendee after eon 
veyanco is enl tied to possession ond that th# 
vendor has a statutory charge on tho property for 
unpaid purehsae-moDey are clear and It U not 
competent to the Courts In a suit for possession 
hy tho vendee to past a decree for possession 
conditional on tho vendee paying tha balance of 
tho purchase money Laij hath Singh v Tat la. 
1 L. ft 30 Alt I2S not followed VklaVPOTa 
Cnrrrr v. Govisdasawmi NaDuiv (1910) 

L L. E. 34 Mad. 543 

— — la tho absence of 

evidenco to the contrary 1 omestesd land com 
prised in a tenancy create 1 before the Transfer 
of Property Act lSS" wa9 passod must bo pre 
aimel to be non ti-invfcrable Ambica Irasad 
Siach t JtALpro J*1L 1 Pat. L 3 253 
- 1 •" ■ ■ ■ Lease created before — 

Holding ozcr—Rescreution of a yearly rent— Pre 
sumption that tenaney one from year to year— Lease 
before Registration Act (VIII of 7472) reserving 
a yearly rent if required registration Where it 
t tho tenant took settlement of a 
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TRANSFER OF PROPERTY ACT (IV OF I8S2) 

holding for a term of one year by executing a 
kabvlvjat in 1273, and after the expiry of the 
term he and his successors m interest were hold 
iag over until the present suit to eject upon 22 
dava* notice to quit was instituted by the lend 
lord field, that a stipulation in the kabuliyat 
that the tenant would bo liable “ to pay the rent 
of which assessment notice will be rerved by tbo 
landlord," and on bia failing tbciein the landlord 
would be free to Kettle the bolding with some- 
body else, did not take away the right of the 
landlord to eject the tenant after service of notice 
to quit according to law, even if the landlord did 
not choose to exercise his ncLt to call upon Iho 
tenant to pay additional rent and settle the land 
with other* In the event of the tenant refusing to 
pay such rent That the tenancy having been 
created long before the Tiansfer of Property Act, 
s 10C or a. 116 of the Tranafcr of Property Act 
did not apply . and inasmuch as a yearly rent 
bad been reserved, the tenancy was to be pre 
samed to be a vearly tenancy, even though the 
rent wan pavable according to monthly mstal 
taenia That the tensnep having been created 
before the Registration Act, VIII of 1871, the 
stipulation reserving a yearly rent could be Tahdly 
made without a registered instrument. That tho 
tenancy could ba terminated by a reasonable 
notice to quit Cnastr Cuandba \u v Satya 
Sesak Quosal (1919) 23 C W K 641 

E3 2. Cl (C), 118 — fjarodar for a 

term, tub lease far residential purposes granted by 
before ISS2— Holding over and acceptance of rent 
by next euch igaradar, effect of — Transfer of Pro 
perty Act, effect of, on such tenancy — S 2, cl (e), 

« lid, conditions necessary for the application 
of— \cttce required to terminate such tenancy 
The defendant was brought upon the land as a 
tenant under a verbal lease before the Transfer 
Of Property Aot came into force by an i jaradar of 
the land, who held for a limited term which 
expired after the Transfer of Property Act had 
corns into operation The tenancy was created 
for residential purposes Tho defendant continued 
in occupation of tbo land and was treated as tenant 
v by the next yoraior who accepted rent from tho 
defendant The landlord, the lessor ol the rjaradar, 
never accepted rent from her Held (m a suit 
for ejectment of the defendant), that in order 
to entitle the defendant to avail herself of the 
benefit of cl (e) of s 2 of the Transfer of Pro 
perty Act it is necessary for her to establish that 
her right as it exists at present arose out of a legal 
relation ruuwfitjjtrd lief ore the Transfer of Property 
Act came into force, rn other words, that the 
tenancy created by the first ajaradar continued in 
operation even after the termination of the first 
yaro Thit the tenancy of the defendin' cam® to 
amend when the ijara during which it was creat'd 
expired, and the true ciTeet of the acqmeseeace 
by the second y aradar in th“ continuance of the 
possession by tho defendant and the acceptance 
of rent from her was to create In 1 er a new ten 
anej and the provisions of el (t) of s 2 of the 
Transfer of Property Act were conveniently of no 
avail to tho defendant That in order to rome 
within the scope of s 116, tie defendant, be 
Sides proving thst she as under lessee remained 
In possession of the property after the determina- 
tion of tli» yard granted to her lessor, bad to estab- 
lish that tho lessor or his legal representative 


TRANSFER OF PROPERTY ACT (IV OF 18S2) 

— could 

bs 2, cl. (c), 116 — con Id 

accept “d rent from her That the expression 
“ legal representative ” la not defined in tho Trans- 
fer of Property Act, but it death implies a pereon 
who occupies the same position as the, lessor and 
it could not include tho second ijaradar wbo had 
transferred to him only a fraction of the interest 
possessed by the lessor That tho land m suit 
having been leased for a purposo other than agri- 
cultural or manufacturing, tho tenancy must, 
even if s 110 applied, bo deemed, m tie abeence 
of an agreement to the contraiy, to have been a 
lease from month to month terminable by fifteen 
days’ notice expiring with the end of a month of 
the tenancy Dcboi Nixarjni t Cooboudhan 
Bose (1914) . . . 19 c W if {25 

— (. 2 (d) — Mortgage — Assignment of 

mortgage — Application of rule of damdupat The 
fact that the pereon entitled to sue on a mortgage 
happens by assignment to bo a Parse® cannot 
aifect tho (Hindu) mortgagor’s right to claim the 
advantage of tbo rule of damdupat if it existed 
when the mortgage was entered into It it not 
proper to infer that, because it has been expressly 
enacted that nothing in Chapter II of the Transfer 
of Property Act (IV of 1882) shall be deemed to 
affect any rule of Ilinda Law, tho Legislature has 
deprived a Hrnda mortgagor of tho protection 
afforded him by tho rule of damdupat The right 
of a mortgagee to sue for his principal and interest 
Is • right anBing from a contract and must be taken 
to be mad® subject to the usages and customs 
of tho contracting parties Jeewanbai v JLanoh- 
»a» (1910) I. L R 35 Bom 109 

es 2 (d) 8, 38, 44, 62— 

See Subsiitctjov or Pboveett and 
Security 1 r L it. 30 Mad 283 

bs 2 (d), 36- 

See Peovixcial Small Cause Courts 
Act (IN or 1887), Sen II, Art ” 

I. L. R 41 Mad 370 

— — ss. 2 (d), 52— 

See Company I L. R 42 Eom. 215 

2. 54— . 

Set Laud P. even dr Code (Bom Acrr V 
or 1879), s.74 I L R. 41 Bom. 170 

K 2. 103 (h>- 

Sce Landlord akd Tenant — Trees. 

I L. R 37 Calo 815 

! a— 

See lIoi'TOAGK. I L B 4S Calc. 1 
see Notice 23 C. W. N 49 

he. P-< istiivtion Ur, U77 s 17 
25 C. W. N. 49 

Actionable cluuas, 

transfer if — llortgoge-dibh, look-dtUt and pro. 
pieeory notes, gift ef — Lnrcgutaid instrument, 
ealidilv of, to iff'.ei gift — Lout before and after 
asnerimg Act of I00U Lnder tl e Transfer of 
Property Act, 1882 is enpmailv pafsed. mortgage- 
debts were an-ignable as attionalle ela me, and 
the alignment of the debt paired tho security 
with It under a 8 of the Act. Lut in eoniequeriee 
of the amendments made in 1900 of the ongfnaj 
Act, mortgage-debts, being excluded from the 
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—tontd —ea, ti ' 

■ 3 and 41 — conld 


definition of actionable claims, can only be trans 
ferred together with the security as immoveable 
property and therefore only hy a registered mstru 
merit Where however tho law still admits of 
tbo separate transfer of the mortgage debt as by 
tho endorsement of promissory notes secured by 
a deposit of title deeds or by attachment and sate 
in execution of a mortgage debt under tho Civil 
Procedure Codo, 8 8 of tt o Transfer of Property 
Act etill operates, to carry the security with it 
Where certain mortgage deYrts, boob, debts and 
promissory coles were transferred by way of 
gift nndor an unregistered document the g ft of 
the mortgage debts, was Invalid uuder ■ 123 of 
tho Act but tho gift of booh debts and promissory 
notes fell under Chapter VIII of tho Act (Transfer 
of actionable claims) and cot UDdcr Chapter \ II 
(Gifts), and was valid nnd took effect IV hero 
there is a gift of immoveables and moveables 
bnt the former fails owing to want of registration, 
the latter may nevertheless ba held good, tbo 
question to be considered being whether the latter 
was conditional on the val dity of tho former 
Codman v Corf man (I 320) I*, 201, followed 

Pothi AiikIya v haganna Stacker (1978) 30 
31 L. J , 63, distinguished. PlBtTMiX ASIMOL t 
J**humal Naiokih ( 1921) I UR 41 Wad 198 

.. Bare nji I to mr 

assignment of— Claim for unascertained damages— 
Comparison btlucen the English and Indian laic 
The Defendant* entered into a contract with one 
B undertaking to take delivery of certain goods 
in accordance with tho contract end on their failure 
to do so the matter was referred to arbitrators 
who gavoan sward to the effect thsltlio Defendants 
were to pay for and take delivery of the goods 
B, therefore, resold the goods which fetched a 
lower amount than that contracted for He 
then brought a suit against tho Defendants for 
the balance and then assigned to the Plaintiff 
all his claim in end the right to proceed with tbo 
suit and all advantages and benefits of all pro 
ccedings thereof lit Id, that tho suit was not 
maintainable inasmuch as tho claim was forun 
ascertained damngej for breech of contract end 
Hie essignment was an ass gnment of a mere right 
to aue Clegg v Bromley (I) referred to That 
there were no materials Justifying the application 
of sec 107 of the Contract Act and tLo resale 
not justified by the sward so that the claim 

'* — ‘ J J — ages That On 

of the ess gn 


the purpose of assisting In tl e eonatructon of a 317 
of the Civil Procedure Code (Act MV of 1882)— 

supports ti s conclusion Van Gourd v Pam- 
char.dro I L R 31 Bom 61 followed. The doc 
trmo of constructive notice a pj lies in two cases, 
fret, where the party charged had actual notice 
that tho property in dispute was charged incum- 
bored or in some wav affected, in which caso ho i« 
deemed to have notice of the facts and instruments 
to a knowledge of which ho would have been led 
by an inquiry silcT tie charge or incumbrance 
of which he actually knew, and, eeeondly, where 
the Court lios been satisfied from the evidence 
before it that the party charged had designedly 
abstained from loqumng for tbo very purpose of 
avoiding notice Ibis does not conflict in any woy 
with the statutory definition of notice me 3 ol 
the Transfer of Property Act (1\ #f 1882) A 
pnrehsscr of property is under no legal Obligation 
to Investigate his venaor s title Bnt in dealing 
with real jroperty as m other matters of business 
regard is had to the usual course of hnsine-a j and 
a purchaser who wilfully departs from it in order 
do avoid acquiring a know ledga of hie vendor's title 
is not allowed to derive any advantage from his 
wilful Ignorance of defects which would have come 
to his knowledge it ho had transacted his business 
in the ordinary way Tbia is what is meant by 
• reasonable core" In a 41 of the Transfer of 
Property Act (11 of 1882) Occupation of property 
which has not come to the knowledge! of tho party 
charged fs not constructive notice of sny interest 
in the property hl*sn KasirtiBst e lioosnsi 
(1910) . . . I L 8 35 Bom 342 

- Berami sale— Salt by 


ft true constn 


n of the i 


property with an incidental right to sue hut 

t mere right to aue lor unascertained dauisges 

for alleged breach of contract with n the meaning 
of soe 6 («) of tho Trans (or of Property Act 

JiwaN Pjm v JUxjx Chjju* JCravix liuxn 

28 C. W. IT. 285 

— S3 3 and 41 — Doctrine of constructive 

•ohce—Court-eaU «« execution — Cert, fiat purchaser 
—Berami— 31 orlgngte of certipil purchaser— Cml 
Procedure Code (Act XI T of 1632), s 311 {Ad T 
”f 1D0S) s It Tha mortgagee of the certified 
purchaser at a Court-sale is entitled to rely upon 
the title of his mortgagor including such immunity 
from suit as the law provides in support of tho 
statutory title. S 60 of tha Civil Procedure Codo 
(A^t V of 7903)— w blob may bo called in aid for 


benamidar — Estoppel— I, ohee— FT ilfvl abstention 
from lolling for title-deeds and from mating en 
(Wiry os to lute — Infant, \f may be estopped by Its 
men fraiulent misrepresentations— Acts and ad 
missions of guardian, if bud icard B excouted 
in favour of R a benami sale deed which as Well 
as t! e property conveyed (a putm tenure) he kept 
in his own possession It subsequently purported 
to transfer tho property to tie defendant i Veld, 
in a suit by the representative ol B against tbs 
defendant lor recovery, tbst if it was found that 
tha latter mado no attempt to take the title deed* 
of tho property including tho sale deed of B 
in Its fovour, tho wilful or negligent abstention 
on the part of tho defendant to call for the title- 
deeds would deprivo him of tho protection which 
a Court of Equity would extend tow bondfde pur- 
chaser for value without notice, and the defendant 
would not bn allowed to set up the plea of estoppel 

against the plaintiff Quires B bet! cr in a ease of 

fraudulent representation sn infant may be bound 
by on estoppel Veld, that an infant is not es 
roppea fiy Cric set's or sxiVminnbmr c> vtVhn’pmuuit 
in this ense his mother nnd natural guardian 
He Id further, that sa tho mother of tbo infant 
did not place the benamidar ol his father, R, m a 
position where she knew R would be able to 
commit a fraud (there being no finding and it 
being unlikely thot she even knew of the existence 
of the tssomi conveyance to It) there wsa no 
ground for a pica of estoppel as contemplated 
by • 41 of the Transfer of Property Aet A 
purchaser is bound to make enquiry into the till* 

and if he does net tska reseouibla care to do so. 
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— could — could 


S3 3 and 41 — condd 

ho takes lha chantfe of Lis claim being defeated 
by the real owner Rah Charan Dis c Jot 
Ram Maxhj (1912) 17 C W N 10 

es 3, 78— 

Set Mortgage X L. R. 43 Calc 1052 

S3 3 and 138— 

See Legal PucntiOEn's Act (Will 

o» 18-9), s 13 I LE 37 Mad 238 


I 4 — 


See Damdopat, ecu OP 

I L. R 42 Calc 828 

See Mobtoaob 2 Pat L. J 168 

8* 4 and 54 — Unregiatered tale-deed for 

land of l(»e than Jit 100 in value invalidity of, 
when no previous oral tale — Evidence, inadmissi 
bdity of, to prove adverse posteiiiaii — Possession 
change of, m easel of oral sale, hour to be effected 
A sale of tangiblo immoveable property of the 
▼slue of less than Rs 100 effected by an unregia 
tered instrument (without any prior oral sale) 
followed by delivery of possession is Invalid and 
inoperative to pas* the title to the property under 
a 64 Transfer of Property Act (IV of 1882) 
A document which affects immoveable property 
and which is required by law to be registered is 
If It is not registered, tnadmiasiblo In cvidcnco to 
prove the nature of possession of the person c aim 
ing under it such as the sdverec character of the 
possession Per CrRIAW If an oral sale is made 
of immoveable property of tha value of less tlnn 
Rs 100 to a person already in possession of the 
property It is sufficient to pass title if tho vendor 
converts by appropriate declaration* or acts the 
previous p ssession into a possess on as vendee 
and it is not necessary that to satisfy the section 
64 of the Transfer of 1 roperty Act the person in 
possession should givo it up formally and taka it 
afterwards as vendee Sibtndrapada Bauerjee v 
Secretary of State for India I L P. 31 Calc 207 
not followed Muthexabufpan e Mcthu (1914) 

I L R 33 Mad. 1158 

is 4, 105 107— 

See Kabuuvat I L K 39 C?lc 1016 


u 4 and 107 — 1> dian Registration 

Act (IF/ of I90S) ss 17 and 49— Unregistered 
tease for six months — Whether admissible to prove 
tenancy 8 49 of the Registration Act spjlics 
only to instrument* which are required to be regis 
tered by a 17 of that Act and is not apphcablo 
to instruments which have to be registered under 
the provisions of the Transfer of Property Act 
Hence an unregistered lease for a period of less 
than one year which is required to bo registered 
under s 107 of the Transfer of Property Act but 
not under s 17 of tha Registration Act la admia 
sible in evidence to provo the nature of the posses 
sion under the instrument Rama Saitt v Gowko 
Ratho (1921) 

I L R 44 Mad. (FB ) 65 

83 5 6, 7 and 127— Minor— Validity 

of transfer in favour of a minor Bell, that in 
aamoch as there is nothing in the law to prevent 
a minor from becoming a transferee of immoveable 
property so a minor in whose favour a valid 
deed of sals bsa been executed is competent to 


■ is 5, 6, 7 and 127— to di 

aoe for possession of tho property conveyed there 
by Ulfat Rat v Gauri Shaniar 1 L 11 33 All 
657, and Raghvnath Bahsh v 1/aji Sheith Huh mi 
mad Balsh IS Oudh Cases 115 referred to 
Mohon Bibee v Dharmodas Chose 1 L Pi 30 Calc 
539 and A avalolti Banyan Chetty v Logahtga 
Chetty I L R 33 Had 312 distinguished 
Monni Kuvwar v Madan Copal (1915) 

I L. R 38 All 62 

as 5, 54- 

See Deposit I L R 35 Bom 403 

• 6— 

See S3. 26 C W. N 285 

See Contract for Sale 

I L R 36 Bom 139 
See Expectancies 

I L R 39 Mad 554 
See Hrvnc Law — Reversioner 

I LE 48 Calc 536 
See Hindu Law -Woman s Estate 

1 LE 44 Bom 483 
See Mahaumadan Law— Dower 

I L. R 33 All 457 

See Maintenance 

1 L R 38 Calc 13 
See Otvebinos TO a Temple 

I L R 45 Calc 2E 
See Rev lesion art Interest 

25 C W N 49fi 

Of a contingent right of InhnUanco 

See Mahometan Law 

I I R 41 Mad 865 

1 Transfer of expectancy Com 

promise belli sen hi du brothers that property of 
a brother dying us haul male issue should be dnidtd 
amongst survivors — lltndu law — Dayabhaga — Ad 
ministration — Suit tr snfnrce administration bond — 
Lira la lion held that a provision in • family 
settlement whereby certain Hindu brothers divided 
the family property belonging to them amongst 
thomselves and agreed to-t upon the death ot arv 
one of them without male issue his shore should 
pass to the surviving brothers was neither eon 
travention of Hindu Law nor obnox oua to the 
provsonaof the Transfer of Property Act a 6 (a) 
as being a transfer of an expectant interest m 

F roperty Ram Birun gun Singh r Prayag Singh 
L R 8 Cate 13S, followed held also that 
where the assignee of a bond given by an exe 
cutor for tho due administration of the estate 
sues to enforce the bond, lime does not begin to run 
against him necessarily until the death of tl 0 
obligor Kakti Chandra Hvxxbji « Ai iJiabi 
(1011) LLE 33 All 414 

Z Compromise of claim to posses 

sion of properly of deceased person— Such 
compromise not a transfer of reversionary rights 
B claimed adversely to if the property left !v 
if a deceased father The claim was eon promised, 
and B for » consideration of Rs 6 000 and some 
immoveable property, withdrew bis claim and 
recognized the title of if ss absolute owner if 
d ed, and the property passed to her husband K 
who sold part of it to S Held, on soit by A to 
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reoover possession ol the property to purchased 
that the compromise by P of bis claim against if 
was not o? noxious to the prohibition contained 
in a 6 ol tha Transfer of lropcrty Aft 1882 as 
being a aaln ol reversionary rights Hohnmnat 
UathmM Ah v Kan ti Fatima, IS All L J 110, 
referred to. BaRati Lal r SaliS Ram (1915). 

t L. R. 33 Alt 107 


- Compromise of 


cltim to postetno* of properly of deceased ptrton 
Such compromise nol a transfer of reversionary 
rights Of four separated Hin In brot! era, Hatan 
I ho second, died first leaving a widow. Musamraat 
Mulo who married the eldest brother larmal 
Next, another brother Pransukh, died, without 
issue, leaving a widow, Muaammat fr.Jo A 
question having amen as to tho legal effect of tho 
romarnage of Miisammat Mulo, the two surviving 
brothers, Parmal nod (lokul, entered into an 
arrangement by which, in consideration of hia 
being allowed to retain the props rty of llatan 
" * ’ ' nako no claim against Ookul 




. . t Indo Held that this waa a 

valid agreement and did not offend against the 
provisions of a 0 (o) of the lronafer of Property 
Act, 1882. Pant SItvn Amcor v Rani llulat 
Kutnar L P 1 1 A 137, Kant* Chandra Sfvherj i 

V Alt hobs IU 33 AH 414 Ao»r id-tfai, v 

2'a ii/ nr vl Rahman, I L P S3 AH 173, hlokam 
mad Bashmal Alt v Kami Fatima 13 A L- J 
110, and Borah Lai v Salih Pant S L. P 33 All 
107, fotlowod Olali PvlUik Cktth v fare 
darajnla CHeth, I L R 31 Mad iU referred to 
Bajrang Singh r Bhagmn Bahh Singh, 11 Ondh 
Caret 301, referred to by Pioorr J Citinuj 
o VjlWMI. (1913) I L. R. 41 All. fill 

4 — Rcfeajo by reversioner of his 

interest — *a certain p romuiort note* expectant on 
death of preterit fielder The reversioner ox 
pectant on the death cf a Hindu widow executed 
a document purporting to bo a releaso m favour 
of tbe widow of hia interest in certain Government 
prom asoiy notes to which tho widow was entitled 
a anag her life. Held, that thin w»a a transfer of 
the chance of an heir apparent succeeding to 
property and therefore void. Slam Sander Lai 

V Ac Wan Kuniraf I L.R.21AH 71, referred to. 
uarqawax MaoaV v Balj Nath Das (1900) 

IL 8 32 AU 83 

5 — - Hindu tomple, offerings to— 

^ujan a rigAt to a share if ahenatle — Estoppel — 
Ret extra eommcnium. The chance that future 
worshippers will give offerings to * temple la a 
more possibility within the meaning of i « cl (a) 
5f the Transfer of Property Act and as such cannot 
he transferred Such a transfer being prohibited 
»y statute tho transferor is cot estopped from 
Questioning ita validity Per SuAUrTOorw, J 
t he right of tho pnjan of a Hindu temple to take a 
share of tho offerings it a res extra ammereium 

atmcm* Thasxvi C Ernu»a»i Traxu* (1915) 

19 C. W N 680 
® ~ - Hindu law — Adoption — Pott 

ponemeru of adopted ton t estate during the wtdouft 

,‘ c — 7Vo««/w maie by adopted sow of property 

forming part of the estate »» the tndoiFt life time — 
tfpes tucceiti. nu An agreement depriving an 
adopted son of hia right to take poaseseion of tho 


4 U 331, and f ttalal. 

I L It 27 Mad S77, referred to Where »nch an 
agreement has been entered Into, for example on 
agreement giving a Ufe estate to tho adoptive 
mother and tho remainder to the adopted eon, the 
interest of the son Is not merely that of a contin 
gent collateral Hindu reversioner, but he has 
Tested interest In tho property of hia adoptive 
father which bo is competent to deal with, subject 
only to the previous life estate. He fa not barred 
ly tho provision! of a 6 (a) of the Transfer of 
Property Act, 1882, from deal ng with the pro- 
perty BalwavT Sikoh » Joti X BASIC (1918) 

I L. R. 40 AIL 692 
■ Slaha Brahmin — . 

Mortgage by of right to receive dues of office 
There is nothing fn the law to pretent a Slaha 
Bmhmm mortgaging his right to offerings rocniv 
able by him in his profesmonal capacity Paghoo 
Pandry v Patsy Burry 1 L. It 10 Calc. 73, 
referred to Stilt Lal e BisilamURab (1919) 

I t R 39 AIL 188 

Transfer of lessor i Interest — Breach 

of condition prior to the transfer — Right to enforce 
forfeiture by the transferee A mulgen > lease 
provided that the lessee was rot to alienate the 
property leased. The leasee committed a 
broach of the condition by sale of his nghta 
under tho lease to defendant No S 10 1908 In 
1011, the plaintiff purchased tho landlord • right* 
from the lesaor who had not given the leasee notice 
o! hi* Intention to enforce the forfeiture before 
the transfer The ptalntiff having aued to reoover 
possession of the property on breach of the condi 
turn, defendant So 2 contended that ihe plaintiff 
could not take advantage o< tho breach of ccmdi 
tion incurred before the assignment in hia favour 
Hill disallowing the contention, that the plaintiff 
was entitled to recover possession of tho property 
from defendant No 2 \jsnvisnwAt v Mas a 
ulishwa* (1018) I L. R 43 Bom 28 

( 6(e)— ‘ Mere right to #«« ’—• 

Assignment of decree for mesne profit A and B, 
holders nt a decree for (a) possession of immoveable 
property and (h) directing an enquiry aa to mesne 
profits obtained possession through the Court and, 
thereafter, sold to C and D their right to recover 
the mesne profits All four applied to tho Court 
to aaoertam tho amount of mesne profits and the 
Court ordered accordingly Held that the sale 
was valid, tho right of A and B under clause (6) 
of tho decree not being a mere right to sun 
within the meaning of a G (s) of the Transfer of 
Property Act. 1882. Held further that proceed 
logs under a decree directing *n enquiry as to 
mesne profits are proceedings in the amt C and 
D acquired a ngnvto carry on 'foe atfh wu diixtm 
ing the leave of the Court under O XX r 10 of 
tbs Code of Cm! Procedure 1908. They should 
have applied for leave under that rule but thefr 
ouuaaioa to do to under the circumstances of thie 
esse waa pot fatal to their claim The order of 
tbe Coart ou the petition presented by ABC and 

i) waa equivalent to the grant of leere Bab] 

Ppasad MisaxR r Koco if Aar a 

1 Pit L 3 427 
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TRANSFER OF PROPERTY ACT (17 OF 1882) 
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- ■ ■■ — ■ * 6 (e ) — coiteld 

made a parly and to mesne profits Where the nght 
to means profits has been declared by a decree, 
bat the exact amount has been left to be i'cec 
tamed at a future stage in the same suit, a transfer 
of aacU nght is not invalid under s 0 (0 of the 
Transfer of Property Act as the transfer of a 
“ right to sun ’* VsuKiTABiMA Aiyar c Raui. 
saui Anna (1921) . L L. B. 44 Mad. 539 

— ■ — ' Right to sue, 

alignment of — Tori — Assignment of claim founded 
on, validity of— Damages for negligence of agent, 
assignment of claim for A mere nght to recover 
damages for the negligence of an «g»nt to f >ilmg 
to collect rents canno* he transferred buch a 
right is nothing more than a right to sue within 
tbo meaning of a 0 (e) of the Transfer of Pro 
perty Act (17 of 1682) If such a claim is founded 
on tort, it la not assignable Dawn v Great 
Northern and City Raiiiroy, (1905] 1 B SCO, 
and Defncs v Milne, [1913] 1 Ch 93, referred to 
field, also, that the claim is founded on contract 
was unassignable indaw being transferred after 
breach AbV Mahomed Y $ C Ch under, / t R 
35 Cote SIS, applied. Shy am Cham l Koondoo 
y The Land Mortgage Ranh of India, 1 L R 
S Calc 60S, referred to Mahodas r Ranji Fatah, 
I L 11 10 All SSO, distinguished Dflicuon r 
Great Northern an.1 City Railway, [I93S] I R R 
SCO, explained. ViBstnsws'n r Rasuckavdba 
P. oJtr (1913) . . J. L. B 39 Mad 138 

Transfer of right 

to past mesne profits, CUgality of A transfer of 
a claim for past mesne profits u invalid under 
clause (<) of s 6 of the Transfer of Property Act 
(IV of 1SS2) I arahtswami Y Itamaehandra 
Raja, SI Mod L J 2 03, followed King •» 
Victoria Insurance Company, [ 1S90 ] A C 250, 
distinguished. SirriHU it Vsvkstsfsvahstt* 
(1913) . . . I L. R 33 Mad. 303 

- - Settlement far concuii*«J« — 

Immoral object earned out — Right to annul the 
settlement It is a well established rule of equity 
that a person who has transferred a property to 
another for an illegal or immoral purposo cannot 
get ft annulled if the intended purpose hat been 
earned out, and s 0, oL (A) of the Transfer of 
Property Act bas not tho effect of modifying it 
Ayersi r. Jsnlins. {1373). L. It IS tj . 275. lol. 
lowed. Per OwrinD. J — It is the aonse of the 
community as a whole that decides whether a 
certain purpose is immoral ; the fact that in a 
certain section of tho community concubinage 
la allowed and It is not regarded as Sra moral does 
not make a settlement mule by a member of such 
community In consideration of concubinage any 
tho loss immoral. Dimnrioi pADiVacm * 
hltrrnu R*od: (1921)] I. L. R. 41 Mad. 329 

• P. 0 and 7— 

Set s C L 1> 8. 29 AIL 62 


Set M»ox , L L. S. 40 Mat 308 


a. 3 . . I. L. E. 44 Mad 199 

Set Sctr'irvnon ot l’«ort*rr a«o 
stcritrrr . L L. H. 39 Mat 233 


TRANSFER OF PR0PEF.TY ACT (IV OF 1882) 

Set Mobtoacb I. L. R 45 Calc. 748 
See ItroiSTSiliov Act, 1908, sa. 17 asd 
49 . I L. R 43 All 1 

10— 

St- Lease L L. R. 45 Calc 840 
— . — - — ' " Hindu Law — Grant, 

deed of. Jot maintenance and other expenses— Grant 
by zamindar to his wife and minor son — Estate of 
gra ntces-Scstra 1 nl on alienation — Lease for fifteen 
years by mother as guardian, if void. Or voidable by 
minor — Repudiation by zammdar as natural guar- 
dian, mere act of, if sufficient — Suit to set aside — 
Decree ti> such suit necessary — Suit by guardian — 
Dismissal for default, effect of — Suit by lessee for 
rent— Objection by tenants as to validity of lease A 
ziramdsf mado a grant of certain lands to his wife 
and hta minor son for their maintenance, clothing 
and other expenses The deed of grant contained 
a provision that the grantees wore not to ahenato 
the properties by sale, mortgage, etc Tho mother 
of tho minor ion granted a lease of the lands 
lor hUcc" yearn in favour at ttie jfiauftrtS, anS 4 mA 
a few* months thereafter The zammdar, tho 
father and natural guardian of tho minor, sued to 
set aside the lease, but the suit was dismissed In 
consequence of the zammdar'a default in obeying 
an order of the Court to appear in person Tho 
plaintiff ** tho leasee of tho lands, sued to recover 
melvorat/i due to him from tho defendant* who 
were the ryots bat did not join the minor grantee 
as a party to tho Sint Tho defendant* contended 
tbst the lease to the plaintiff wee not valid end 
that the plaintiff was not entitlod to recover rent 
from them Held (on a construction of the drod), 
that both the mother and tho minor son obtained 
under the grant an Mtato in the property and 
were tenants in-common during the life time 
of the mother after which the son was to hold the 
whole property The provisions against aliens* 
tion contained in tho deed of grant were absolute 
restraints on alienation and were void under ■ 10 
of the Transfer of Propertv Act and under the 
Hindu law The lesse for fifteen years granted 
to tho plsintiff by the mother acting as guardian 
of her m‘“or son, even If It was beyond tbo powers 
of a gusfdlsn, was not void against (ho minor but 
only voidable by him The party who is entitled 
to avoid » traassctlon may do »o by an unequl. 
vocal act repudiating the transaction or by getting 
a doereo of Court setting It aiido When » guar- 
dian (natural or appointed) of a minor bos given • 
lease, another guardian cannot set it aside by a 
mere act of repudiation , he can do to only by 
obtaining • decree of Coart la a *oit which may be 
Instituted on beltalf of tho minor during bis minor- 
ity, but his action in instituting a suit to set it a. 
tide (which was dismissed for hi* default) IlM no 
greater effect than tie mens act of repudiation » 
field, consequently, that lb* plaintiff wo* entitled 
to recover rent from the delmduiU under tbs 
lease. IftrrstrapwiBA Currrv v Astrnorr I'oiTil 
(1914) * . U R JS 81*4. 8«7 

1*. 10 and II— 

— private religion* gift to Brahmin 1 — 

Ait Um>o Law— Otr*. 

L L. R. 44 Bom. 301 
Sol 
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as 10. 108 Ill- 
'S* Lease X P»L L I 1 

M 10. Ill 117— 

Stt Knou xisr J*7H 

* I L. R 48 Cile 539 

i U— 

1 eavf 1 L. n 41 Mad 230 

» 14 40 and 45 - 

Ste Contract 1 Fat. L. 3 238 

« 38 

St* LESSOR ASP ll«(L 

I L R 33 Mai 88 
Sm Irovixcial fiuau, Ucutt Urn 
Act. 1887, N.u II Ait 7 

I L B 41 Mad ro 

M 30, 44 tad 82 

Set BoxsTiTrTSOT ur I aoriarr iso 

fcicvBrrt I L. R 39 Mai 283 

— as 36 and 108 

Stt Lessor and Lessee ■ 

1 L H M Mai 88 

l 38 

Stt Hindi Law — D iit 

I L. R 35 Mad 108 

— * <9 8/w/e Pth'f Att(l of )M) 

• 3—l*duin Trtstt Mt (II »/ /A7_>) t 0/ Sou 

fur detlanlvtn and fW nyrrr 

tnfnl of pnrtkast — A otne—S purtkiutr, a 

trustee Iblntia surd for a declaration of title 
to as 1 for poMcwlon of immoveable property 
from the defnuUnt Ilo Ueed bi« title uiwn a 
registered Mle deed deted the 8th Per ember 
tan from one A 1 rior to tbx date the plalntifl 
*“•' 1 notice of the elocution of a contract * 

A to the 


■■■ t 41 — toitj 

Stt Dikxhan Ao arc ciTr ruts Relief 
Act, 1S.0. a JO A, 

I L H 45 Bom 87 
Stt Mahoxedax Law— E ndowment 

1 L. R 47 Calc. 883 

1 OsItnsSJe Mr ter 

— Owner* of property Minor* et diilt of transfer — 
Act (Local) No It of 1901. * SOI The Owner of 
certain aamlndsH property died leaving him ear 
vicing a widow and two minor ion* Paring tbe 
minority of the eon* their mother not only got 
trnelf recorded in reepect of one third of tbe 
property left ly tbe ho«band (her proper ibare 
Ltlng one-clgl th mml the balance being her ions), 
bot *be mortgaged it to one A A an id hit light » 
to It wbo brought a suit for aalo on bl* morlgige 
and having brought the propetty to purchased 
it buoaiU He vnbaequcnlly transferred ft to 21 
21 brought a auit for pro6ta agunat the aon* and 
pot an tz parte dec roe llrld, on suit by tbe aona 
tor declaration of title to I heir ahare In the pro|>erty 
eicluding the one-eighth belonging to their mother 
or in the alternative for poeteamon, (i) that the 
ault waa not barred by tbe provlsiona of a 41 ot 
tie Transfer of 1 roperty Act 1BS2. and (II) that 
tl e proviao to a SOI of tbe Agra Tenancy Act 1901. 

J redacted the preaent auit DaUtri* V Gopiba i, 
L.T S3 Bom tl. an I Pombur St-gk r Jairtlt* 
Answer, / L B SO All SOS. referred to. Aonct 
ban Knait r Mcsahnat lienor (1911). 

I L. K. 34 AIL 22 

2 — Ostensible owner 

imdmf at to fieslton of fatl— Second appeal 

UtlJ, that the question* whether a person in 


a «l o! tbe Traoafrr of Property Act 1SS1, and 
whether a tranaferro from each a person took the 
transfer bond fJ • after taking nwaonablc care to 


redeem the mortgage, 
snr (1915) 

£0 C W N 103 
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-*OHtd 

■ S. 41—00 ltd 

under the mortgage of 14th March 1S93 T 10 
suit wag decreed In a suit by JX to enforce 
hag mortgage ol 21»t Jamaary ISOo, which tho 
representative in title of A contested the High 
Court held that tho decision in the previous suit 
was res judicata and also that a 41 of the Trans 
Xer of Property Act did not appfv to give 31 a 
title, although B had got his name entered in tho 
Revenue papers ag owner becuase the applies 
cion for tie entry haring been opposed by A, B 
con! 1 not be saia to hav e been entered as oaten 
eibte owner with A s consent, and also because 
if 31 iiad made enquiries before lie advanced 
money to B, he could have discovered the fact 
of B's opposition and facts showing B’s title 
The Judicial Committee on appeal found the 
judgment of tho High Court to be ao satisfactory 
and sulhcient that they felt themselvea justified 
in advising the dismissal of tbo appeal without 
following tho practice of making an elaborate 
report Naoisbak 1’iusad Pa*idk v Pateskki 
1“ aktaji Naiuik Sivoh (1915) 

20 C W H 265 

5 . ■ ■ . .. I . ,. - ■ ■ Equitable estoppel 

—Hindu law — Hitakshara — Joist family — Karla's 
name recorded tit turret/ papers in. respect of joint 
property— Alienation by Karla whether other mem 
ber‘ of family estopped from challenging — Cons 
traffic* notice — l 'Ui( for partition — Admission of 
separation by plaintiff, effect of The mere fact 
that the name of the larla ol a Joint family la 
entered in aun ey papers as tho owner of tbo family 
properties is not sufficient to show that a minor 
member of the family had held the tarto out to bo 
-the Ostenaiblo owner of the properties within tho 
meaning of « 41 of the Transfer of Property Act, 
1882 A person dealing with the fnrto of a Hindu 
family governed by the lhtak*hara must inquire 
whether, and how far, the other members of the 
family are interested in tf e family property, and 
is not entitled to rely on entries in eolloctorato 
registers and survey papers The presumption is 
that all the members ol tho family arc Interested 
in tho property If the person dealing with such 
a tnrta has had previous transactions with him 
and is a neighbour not only is be bound to enquire 
as to the interests oi other members of tho family 
but he is charged with notice and knowledge of 
the title of such members The reasonable care 
referred to In the proviso to a 41 Is the care that is 
expected of in ordinary man of I uslness Where 
a Hindu and his nephew were members of a joint 
fauidy and the uncle executed a mortgage in the 
presence of the nephew who attested it, Md, that 
tho mere presence of the nej hew did not involve 
anv notice or knowledge tl at bis share of the 
Joint family property waa bung mortgaged , tod 
that I e was not estopped from subsequently 
claiming his share unless it was sail start only 
proved that ho was aware that the document draft 
with his share of the property *n I that it wss 
intended Uat his interest should bo e (Tee ted 
thereby Kambit f-ir. Marwaki r Paec bABf 

5 Pit L. J. 521 

6 • — — , QeteneSJe owner — 

pnty of transferee to inquire into transferors 
title — Transfer or in pattetsnon at utter's ton of last 
full turner— Only Of transferee So entertain if any 
collaterals edited Defendant took a mortgage 


TRANSFER OF PROPERTY ACT (TV OF 1882) 

— eontd. 

• • ■ — a. 41 — rancid 

of a house from a person who was the son of a 
sister of tho last full owner (a Hindu) The Loose 
waa entered m the municipal register as in the 
possession of the mortgagor , hut the mortgagee 
did not appear to have mado any inquiry as to the 
title, although there was reason to suppose that he 
must have been aware of the existence of eolla 
terals of the last owner Held, on suit by tho 
collateral heirs for recovery of possession of the 
house, that the defendant mortgagee, not having 
made proper inquiries »s to his mortgagor s title, 
was cot entitled to the protection afforded by * 
41 ol the Transfer of Property Act, 1682 Baiau 
Mal r Ravr Kishan I t R 43 AH 263 

7 rights of a n ort 

gagee purr? user in execution of a decree upon o 
mortgage by a widow in whose benanu her husband 
had purchased the property— Bights of a purchaser 
m execution of a money decree against the husband — 
such purchaser if estopped from deputing the 
rights of o mortgagee purchaser — Booi fide 

transfcrcte for r nine without notice, actual 
or constructive A Hindu liuabnnd purchased 
some lands in the name of hit wife, « bo after liia 
death mortgaged them and tho wortgigee pur 
chased them at a aale held in execution of tho 
decree obtained upon the mortgage In the mean 
time the lands had been sold in execution of a 
money decree against the husband and taken 
possession of by tho decree holder purchaser 
The mortgagee purchaser thereupon sued for 
a declaration that the lands belonged to the wifo 
sod for possession The labuhynls.toujis counter 
foil rent receipts stood in the nnmo of tho wife 
and tho mortgagee had taken the mortgage in 
good faith after making J toper inquiry Ifitd 
— That so far as there were occasions for doing 
so tho husband held out Ids wife as the real owner, 
and therefore tho purchaser in execution of tho 
money decree against the husbaud, being the 
successor m interest of tbo said husband was 
estopped from disputing tho title of tho wllo 
and should not be allowed to defeat the rigl t» 
of tho mortgagee who is a transferee in good faith 
from the oslonsiblo owner without notice, actual 
or constructive, of the husband's title Tbo mort 
gageo was not bound to Inquire into the flnsncist 
position of the husband at tho time when the 
purchase was mado in the name of the wife. 
Abioda JJonvs Rot r bu.mvu Lots 

£6 C. W. N, 436 

* 43- 

See Anv case Fovstasiov 

I L. R 40 Calc 173 

«*« Bex ami Taixaimos 

I L. R 46 Calc C56 
Are ( esi*il Paovixcts TevaxCT Act, 
16*8, a 4 . 4 Pat. U 3. 605 

Sn Cmi.I*socitpi*it Cope, 1881. 

k 317 . L L. R 23 AH. 3S2 

s 323A . I L. R 33 Bom. 510 

At* Manaus FnorMeronr Estate* \n^ 
Late btav ice Act, la'll « 5 

L L. E. 29 Slai, S30 
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TRANSFER OF PROPERTY ACT (IV OF 1S82) 
- ( 43 — eont J. 

1 Held, tbit a per 

rnanent lease by fractional co sharers was binding 
on them when they subsequently acquired the 
whole property Prtrr Jlonav BavebJI* t> 
Ku Kxisbva t-HOS* 25 C V>' N 420 


2 , — Dtshgat Vatan 

Mortgage — Subsequent enlargement of the mart 
gagor’t ettate — Private property — Mortgagee s etaim 
to hold the property aye mil the mortgagor's heir — 
Reg XVI of 1821 A mortgagee of Desbget 
Vatan knew that the property which was mort 
gaged to him nos land appurtenant to an here 
ditary office and innl enable beyond the life time 
of the Incumbent Subsequently to tl e mortgago 
the estate of the mortgagor was enlarged to as to 
be alienable in the life time of the holder After 
the enlargement the mortgagee having claimed 
to hold the property aga nst the heir of tl e mort 
gager Hell that the mortgagee took only euch 
estate as the holder of the \stau property was 
capable o! conveying to the mortgagee at the time 
of the mortgage and that the mortgagee could not 
claim to retain the property in virtue of the mort 
gage after the death of the mortgagor Ganoaiai 
v. Baswiier (WOO) I L It 34 Bom 173 


3 Benefit of section 

can 6a claimed only by person uho hae acted on the 
erroneous repruentalion of another The benefit 
of S 43 of the Transfer of Property Act can bo 
claimed only where tbo person claiming each 
benefit be» acted on the erroneous representation 
of tho party who subsequently acquired intercet 
he claims An undivided Hindu father bad two 
sons -I and B A, who wss entitled only to one 
thud of the family property, mortgaged one hall 
of it to C, who knew that 4 wss entitled only to 
one-third and dnl not bargain and pay fat a half 
share Subsequently A s father died and A bav 
ing become entitled to a half share C sued on his 
mortgage seeking to make A t half share liable 
Held that he could enforce his mortgage only 
against the one third share which belonged to A 
at time of mortgage Pahmbi Pavaaiuif, r 
Xabemooht Susbaiuju (1910) 

I L, R 34 Nad 159 


4 Estoppel, feeding 

of by after acquired p ropertv irhen transferor had 
no title at date of transfer— Principle if afrlie* to 
“ Hindu conveyances The observation in Vocly 
Chand v Bt,j Boolean Lai A least > 10 C l It SI, 
6 C L Jt. SIS that the principle of English law 
which allows a t ibseq icntly acquired Interest 
to feed on estoppel doca not apply to Hindu c on 
veyaaces w»» treated as obilee and held that when 
a grantor of a lease by a recital Is shown to have 
stated that he la seised of a specific estate and the 
Court finds that the parties proceeded upon the 
aesumpton that such an estate waste pass an 
estate by estoppel ia created between the parties 
and those claim ng under them, in respect of any 
alter acquired Interest of the grantor the newly 
acquired title being *aid to feed the estoppel. Tfo 
pmwiplo va not inapplicable to a ease where there 
was ong nnlly no title at aUand fs not confined m 
its applicat on to ease* where there S» an enlarge 
ment of an existing interest, Xwshka CSaheba 
tlnosn v Kura Us l Khar (1916) 

21 C W. If £18 


TRANSFER OF FR0PERT7 ACT (IV OF 18S2? 

5 43 — eoncld. 

6- ■ • .... Permanent lease 

by fractional to sharers u ho subsequently acquire 
Idle to the whole properly effect of — Hernia nest 
tease by mdaic, if operative against her sens, the 
rtver Manor y heirs — Legal * ecessity — Such lease 
if roul or voidable — if tie lease has to he 
urowftd before swri for possession — 1 enemies 
of homestead or Agricultural lands created be- 
fort Ike Transfer of Property Act Irom/erotttily 
of — Custom and contract A widowed daughter 
of a Hindu 31 , and her two male eoutmt, J 
and &, held a property In equal shares 2! and 
fi granted a permanent lease of the entire pro 
perty to tho Defendant Subsequently J died 
makings testamentary disposition of his properties- 
to if and 8 in equal shares On the death 
of M her sons sod J 'a widow brought a smt to- 
recover the property from the Defendant field, 
that the feaso was operative m respect of a 
two third share during the life line of M and S 
But the one third share of J having subsequently 
vested in 21 and 8 the provisions of sec 43 
of the Transfer of Property Act applied and the 
share of J became available to perfect their 
title end consequently the title of tho Defendant- 
In tho entire property That the lease did not 
bind the reversionary heirs of 2f as abo <1 <f 
not execute rt for any legal necessity Aliena- 
tion by a Hindu widow is not absolutely void 
but voidable at the election of the revemonaiy 
heir It is not, however necessary for him to 
take slops to avoid the lease before ha brings an 
action for possession Held further that under 
the law ns it stood before the Transfer of Property 
Act, tenancies whether of homestead or of agri 
cultural lands were not transferable in the absence^ 
of a custom to the contrary or of an express eon 
tract to that effect Sutrv 2fonas llisrsjra 
t Taj Krishna Chose 25 C W. V 4 SO 

is 44. 52— 

See StrssmoTioir or pBorERir and 
8 return: 1 Lfi 39 Kad. 283 

*. 45— 

See Joint Trsavor 

I I* ft. 34 Mad. 80 

is 45 and 55— 

See Cross osjiotion 5 Pal L I 326- 


is 51, Si. 118 — 

See Esrorrri. *r Conduct 

X L. R 40 Mad 1134 


See Cmi PbockdCre Cod* 1908, a 47 r 
O XXI, B 2 I L K 43 Bum 240 
See Cour Ah r I L. R 42 Bom 215 
See Scbstctutiok or PhobIte and- 
Sicvrity I LR 39 Mad 283 


See Lis^rrsoiss L L. R 41 Mad 458 

1 The ruin of Its 

pendens wilt operate in favour of a plaintiff who at 
tbo time of the transfer was erroneously oroeecnt- 
mg hn suit in a Court which from defect of 
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jurisdiction was unable to entertain it and m con 
sequence returned it for presentation to the proper 
Court which Court ultimately decreed the suit on 
the basis of a lawful compromise Ta>gob Majhi 
V J ALAOITAR DeABI (1809) . 14 C. W N 322 

2 Suit on prior 

mortgage — Freeh mortgage pending suit to pay off 
metre mortgages — Effect — Subrogation )\ here 
during tho pendency of s mortgage suit a fresh 
mortgage was executed with the object of paying off 
certain tnesno mortgages Hell, that in ao far 
as the mortgagee under the new mortgage was 
entitled to be subrogated to the rights of the mesne 
mortgagees, the transfer was not affected by the 
role of iis pendent That in the afcacnc® or evi 
dence to show an intention to extinguish the mesne 
mortgages paid off, tho presumption was that they 
were intended to be kept aliro Tara Pfosad 
Mosdal < Krista Pbosad Pahda (1910) 

15 C W N 261 

3 . Znt pendens — Suit 

to enforce ample mortgage ending in compromise — 
Execution sate pending suit — i’tireAoj'r, i J bound 
by compromise — “ Contentious suit ” — “ lmmore 
able property suit respecting The mere fact 
that a suit is terminated by a consent decree does 
not tale the suitootof the operation of the doc 
tnne of /is pendens as enunciated in e 62 of the 
Transfer of Property Act A suit to be 
“Contentious" within the meaning of s 62, 
need not be Contested in all its stages A 
contentious suit is one in which a party hawing 
difference with another nuts the law in motion 
as against the other Kailas Chandra t Ftil 
Ghana 8 It J.. 11 i7i, Karumunnesn y A i Irotna, 

I L R 8 Calc 188, distinguished Kuhory 
Mohan y Mazafar Hussain, 1 L R 18 Calc 
79, referred to loiyetz Hussain y Frog Narnia 
L It 31 I A 102, relied on. The doctrine 
of Us pendens applies to a suit to enforce a simple 
mortgage Fctiya* Hussain y Frag Laram, 

L It. 31 I A 102, referred to The doctrine 
applies to a pnrohiso at an execution sale pending 
the suit. F.aiha Modhub v Monohvr, L F IS 
J A 97, Mots y, Kvrabutdin, L. It 21 I A 170, 
Faiyaz Hussain y Frog Larmn, L II 34 I A 102, 
relied on Tixooiuiak Chatthuze » Thai 
LOBBY A CHARAH SakYAL (1012) 

17 C W N 413 

4. /is pendens — 

Partition bclwxew de^ndlasts infer st if lie properly 
in dispute — Partition affected by hs pendens — 
Plaintiff's emission to bring partition to the notice 
of the Court — Practice — Array of parlies— Fiend 
tng — Change of parties in pending litigation — 
Procedure The plaintiff, who owned a third 
•hare In an equity of redemption obtain'd a 
decree to redeem bis sham of the mortgaged pro- 
porty from Its four mortgagees Tho jlalntiff 
paid the redemption money in the Court but after 
the expiry of the period fixed bv the Court The 
Subordinate Judge, held that the payment was 
validly .made and ordered possession of the pro 
petty to be delivered to the plaintiff This order 
was reversed by the District Judge on the 7lh 
January 1902 On tho 10th January 1902, the 
four joint mortgagees effected a partition isrrr #», 
and the property’ the subject matter of the suit, 
tell to the share of one of them. Copal, The plaint 
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iff appealed to the High Court from the District 
Judge's order on the 14th January 1002 Tim 
next day, that is, on the I6th January 1902, Gopal 
died, leaving him surviving a widow Gangaba! 
In the High Court appeal, the fact of partition 
dated the 10th January 1002 was not mentioned , 
but Gopnl s death was brought to the Courts 
notice, Dut it was held that the right to sue sur 
viyed against the other defendants The High 
Court reversed the order of the District Judge 
and remanded the suit for extending tho time of 
payment if any good cause were shown for it 
In the District Court Gopal' s name was removed 
from the array of parties and time was extended 
Tbo plaintiff paid the money within the time so 
extended and obtained an order to recover poa 
session of the property Copal's widow, Gargabai 
intervened on the ground that as she was no party 
to the District Judge's order, she was not bound 
by it and could not bo dispossessed The Subor- 
dinate Judge granted tbe application The plaintiff 
thereupon brought a suit to establish his right to 
tho possession of the property The Subordinate 
Judge decreed the plaintiff a claim , but on oppeal, 
it was dismissed by tbe District Judge On aj peal 
to the High Court, the decree was confirmed on 
the ground that the plaintiff’* right wsa effected 
by h • own negligence in omitting to bring upon 
the record the representatives of Gopal t and his 
right waa not affected by the partition of tho 10th 
January 1902 which did not fall within a 62 
of tho Transfer of Property Act, 1882. On appeal, 
tinder the Letters Patent Held, that tho plaintiff 
conld not be defeated on the ground that m an 
other proceeding he did not communicate to the 
Court tho fact of Gopnl a death, which he did not 
know Held further that tho partition in quca 
tion fell within -a 62 of the Transfer of Property 
Act, 1882 for it was a transfer or, at any rale, 
a dealing with tho property in auit Per CcBlltf 
Jl is part of any litigants right so far as tho 
subject matter and conduct of thasultaroconcern- 
ed to Inow j recisely where be stands Ho is 
entitled to know wholia onjioncnts are, and, when 
that bas been definitely and finally ascertained, to 
insist that no denliDg on their porta with tho 
property in suit, shall compel to go further afcld, 
and bring in new parties, who but for such dealing, 
could have had no locus standi at alL A complcto 
right needs a person of Incidence as well as a person 
of inherence No party during the conduct of a 
•nit baa any power, by dealing with tbe property, 
to change tl e person of Incidence or inherence 
to tho detriment of tho other Isrwar Laoo r 
Ditto Coral (1013) . I, L. E 37 Bom. 427 

6 Lis pendent— 

Moint nance decree — L section proceedings alter a 
long period — Alien than e[ property during the 
period — Art ire prosecution In 1902, defendant 
No t ol tainod a m»u\t*fi*nee decree which declared 
aopharen In her favour on the family property 
is 1901 the juduroent-deblor* sold a portion ot 
lli* properly to plaintiff PefeudanlNo la|pJled 
in 1007 to execute tho decree In tbo exocutlrn 
proceeding*, one nf tbo lands sold to plstntiff wa» 
nut op to sale and jrarehased by defendant No 3 
in 1910 Tho plaintiff sued for a declaration that 
the sale to him was not affected bjr tbo snbeequeut 
•ale Tbe lower Court reject'd nil claim on tie 
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ground that the cals in plaintiffs favour was 
affaaai by ft* penlciu On appeal Hill, 
reversing tba decree that the doctrine of lie 
penlent had no application to the case, for the 
decree »n passed four years earlier and no esocu. 
tioa pro ceding. acre taken , an l it could not be 
ea d that the parchase by the plaintiff was made 
during the active prosecution of a contentions suit 
or proceeding Bhojb Mahadbv Paeab b Gakoa 
bai (1913) I L. R 37 Bom. 621 

6. • — .. ~ Li> ptnden a — 

Canlcntio is ami meaning of — Friendly suit, no 
contest — Pita oj lie pendent not taken ta the written 
itatem-nt— Point o / Law — Plea permitted alter 
remrni The words ‘ contentious suit’ in s 52 
of the Transfer of property Act 11V of 1882) are 
used m contradistinction to a friendly suit in which 
there is no contest Ever) suit other than such 
a friendly suit by its origin and nature falls 
within the definition of a contentious amt Jogen 
drt C hr* l*r (Mo»e v Fnlkttman Dam ILK 
21 (Vc 77, followe l Kruhna ho mint Debt 
v D no Many Choiedhuram, I L It 31 Cak 65J 
and Up’nlra Chonlrn Sindh v ilohn Lai ilar 
wjr ILK 31 Calc 745 dissented from Fat pas 
llutom Khan v Praj Voroin l L R 29 All 
3 19, refe-red to A point of law such as fir pendens 
which was argued boforo the first court an l which 
required no further facts than those already on 
record must lie considered by the Appellate Court 
though the defend tnt» did not plead it in tho 
wr tten statement Hathir t Vibkhadissa 
( 1913) 1 1.8 58 Mad 450 


petty Ay thirl parti/ allured — Suit by decre' holler 
(17-114*1 cfniMlaf f» tdabluk hie right to attach — 
Sail diimined— Appeal by decree holder — Judy 
ment-drb'or not 4 party to mil or appeal — Sale in 
ececuha* of another decree by another decree holder 
p nhnj appeal— Decree o 4 appeal— Subsequent mlt 
•4 erecutvn — I alutity 0 / prior t le A deerro 
bo) lor Hod attached the proper!) ol his judgment 
debtor before decree in his suit, and while he was 
seeking to establish his right to attach and sell 
such property as tho property of his Judgment 
fleVor by suit against a successful claimant, 
another dsoroe holder attached the same property 
and brought it to sale during the pendency of the 
appeal In the claim suit. The judgment-debtor 
was not made a party to the claim proceedings 
or the subsequent amt or appeal The proiierty 
was again soil in execuliou of the ieere. „f 
former decree holder who purcheaed It and aued to 
recover posaeaalon fftli. that the auction pur 
chaser in the prior sale was not affected by the 
do tnoe of he pendene and Ms purchase was valid 
as against the purchaser in the subsequent auction 
sale Per Wallis C J —The dec time ol In 
pricf'its was inapplicable on the ground that the 
J augment debotr wee not a party to the claim 
proeeeiings or the subsequent suit and could not 
** ' w tcptteenUd in that auit by the 
plaintiff therein tala W,l,i TAoior v XasU 
L - * to Bom rn referre 1 to Even if 
tno judgment-debtor was a party thereto, there is 
" , * »• the doctrioo of Its pendent .oidlca 

*>nlr to alienations which are inconsistent with the 
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right which may bo established by tho decree in 
the suit here as the sale in execution proceeded 
on the very footing that tho properly belonged 
to the judgment debtor, the doctrmo is inappli 
cable /VrNAJttB, d — The doctrine of lit pendens 
does not apply as tho judgment-debtor was not 
actually or constructively a party ta the cl# m suit 
Phtd human v GAanjAyim Mirra, I L. It 35 
Calc 202, explained Knthnappa Chetty v Abdul 
Khader Sahib, I L 11. 33 Mod 535, dissented 
from Fmrc Ayyab t SiWKAHAVAiiATAJrA 
Pn_iAi (1916) . . t l. It 10 Had. 955 


trine of — Suit k Air A is CQPiprcmiised avd in tcAicfi 
a content decree m parted, whether faHt until* 
the teope of the doctrine— 1 Contention) 

tail” ttynijicance 0} In a suit for 
declaration of title to a certain reminder! 
certain mortgagees, who too were Impended as 
Defendants ect up their title by purchase in cic 
cution of a mortgage decree Alter being hotly 
contested for some time the emt was compromised 
with the said Defendants but waeeontmued against 
the other Defendants The amt was eventually 
docreed purtlv in terms ofsolenama and partly 
on eontc*t" "Tho purport of the compromise 
wasthatthecomi remising Defendants relinquished 
in favour of the Plaintiff whatever interest they 
had in the remind# n for a consideration of a sum 
of money which was secured by a mortgage on 
the zenmdan, an the Plaintiff wa* unable to poy 
the amount 111 cash Tho present suit was sub 
sequent Iv brought to enforce a mortgage security 
evee itrd by the Plaintiff in tho previous suit 
•ftertbe institution ofthessid suit and theabove 
mentioned Defendants, who had compromised 
were also made parties They ect up themort 
gage eiccuted in their favour and contended tl at 
though sul sequent in point of time, it had J nonly 
oTer the mortgage in suit by the application ol 
the doctrine" of subrogation and he pendent 
Hill— That the compromise and tho mortgage 
eiecntcd in the previous suit constituted one 
entire and irdivisitle transaction and when the 
said decree gave effect to tho compromise, it Vail 

dated ti e whole contract between the parties fn 

elusive of the mortgage The mortgage in suit, 
executed after the institution of the previous 
suit, was affected, by virtuo of the rule of lit pen 
dent, by the consent, decree In the suit which in 
eorporated and gave effect to the mortgage exe- 
cuted in connection with the aaid compromise 
If a suit la not collusive, it Isa contentious .nit 
if it was so in its origin and nature and even If 
it is subsequently compromised. Faiyat Husain 
V Pray Hamyan L. K St 1 A 1 02 • 
s c I L R 29 Alt 333 11 C TT N 
501 won. Pardon v Beecher^ tJ835\. 3 Cl 
•k F t79 A nr amah r Malayan Ji 1 l B 
» if ad 428 (X B) (1906) and other eases, 
referred to Katlaik v Futehand 6 It Jj. R 
474 (7371) considered. Further, unless a compro- 
mise is collusive tl every fact that there is . com 
promise *1 ow* that tho wait was in it* origin 
and natnre content ions, otherwise there would 
be nothing to compromise lienee a consent 
decree fails within the scope of the rote oi lit pen- 
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h J oil t5 , 5 Sim 247, and other cases 
referred to Boab.lt F, asian cj Das Mobanta 
r Set Nath Chandra Sahoo 

25 C. W. N. 806 

9. ■ — — ‘ Contentions 

tint ‘—'Suit decided ex parte but not fraudulent 
If a 8 lit is neither fraudulent nor collusive it mar 
he none the less a contentious suit within the 
meaning of s 52 of the Transfer of Property Act, 
18S2 notwithstanding it was decided ex parte 
Ram Bharose p P. aural Slxan 

I L R 42 AIL 319 

IS 52, 56, 81— 

See Ares At. . LL E 41 Calc 418 

ss 52 and 81 — 

See Ctrtt/ Pbocedpre Cobb Act (V ok 
1006) O XXI, n 103 aid O XXXI\. 
it 1 I L R 43 Had 696 


8 53- 

See Attachment I L. R 44 Calc. 662 
See Decree, Assignment ok 

I L R 37 Mad. 227 


See FniuBBLrKT Conveyance 

I L R 33 Had 334 
I L R 41 Mad. 612 


See JIortcace by Minor 

7. L. R 38 Maa 1071 


1. — — Subsequent ere- 

uhlors are within the rule i» cl (7) of the eerlion — 
Presumption m el 2 of section applies to subsequent 
creditors Subsequent creditors are within the 
role enunciated in tho first clause of * 53 of the 
•Transfor of Proporty Act aod a settlement can be 
avoided at the instance of subsequent creditor* 
Bustnm Bhai v Ua] > Ismil Sait 5 Bom L It 
261 referred to The presumption in cl Sofa 53 
elf the Transfer of Property Act applies in the case 
o! subsequent creditors Thomas rrixAT r 
AfUmiTRAMSN CheTTIAR (1900) 

I LB 33 Had 205 


2 If artaatje «» fraud 

■of creditors, vitality of A, being m insolrent cir- 
cumstances mortgage! certain property to B 
■there haring been a failure In payment of part of 
tho consideration money, C holding a money decree 
against A, impeached the mortgage as fraudulent 
Bell, that the fact that the mortgage was for an 
amount larger than was really paid, was no reason 
lor not upholding it to the extent that it was *np 
ported by a debt existing at the date of the mort 
gage and that A was entitled to a decree for the 
amount act nail v p»'d by him Chidambaram 
CheUvtr v Sami Aiyar, / L E 34 Marl 6 dia 
ttmguishecL Ishi in C hander Das Sircar v Ihshu 

Sardar, 1 L B 21 Cate 825. followed See 
China Prrcuun v Pepabotiah (1913) 

I. L. B 36 Mad. 29 
3. — — — — — — Fraudulent trans- 

fer— Transfer voidable at the option of the person 
defrauded —Purchaser at Court sate not a subsequent 
tronsfttte —Pfrton hieing interest at lie properly 
ousts s-rrn haring interest at lie date of lie fro««- 
I fit. The plaintiff pirchased certain lands In 1906. 


In execution of a money decree against the vendor, 
the lands were sold at a Court auction and pur. 
chased by the defendant in 1909, with full notice 
of the sale of 1906 The defendant having been 
put Into possession of the lands, the plaintiff sued 
to recoier possession relying on tho sale of 1900 
Tho defendant contended that the salo was not 
genuine and was not supported by consideration 
and was made with the object ol defeating the 
creditors of the vendor The trial court negatived 
the contentions and decreed the plaintiff’s claim 
The lower appellate Court held that the ealo of 1900 
was bad under a 53 of the Transfer of Property 
Act, as tho consideration was grossly inadequate, 
the sale was effected with the object of defeating 
and delaying the creditors of the vendor, and the 
plaintiff participated m the fraud The plaintiff 
having appealed — Held, that the sale of 1900 
could not bo avoided, under s 63 of the Transfer 
of Property Act (IV of 1882), at the option of tlio 
defendant, who was not a creditor of the vendor, 
or a subsequent transferee or a person having 
interest in the property, within Ihe meaning of the 
section Having regard to the preamble as well 
as* 5 of the Transfer of Property Act (IV of 1882). 
a person who steps In by operation of law and not 
by any act of the owner is not a subsequent Irans 
fereo or a person having an interest in tho property 
within the meaning of e 63 means the person 
who has such interest at the timo of the transfor 
objected to Vasddeo Raobuhath v Janabihiaw 
8tDASKrv (1915) I LB 39 Bom. 507 

4 Transfer to 

defraud or defeat single creditor, validity of — Bond 
fdt transfer effect of S 53 of the Transfer of 
Proporty Act. 1885, is not limited In it* applica- 
tion to cases where thero is an intention to defraud 
or defeat the general body of ’creditors Tho 
section i* applicsble where a debtor disposes of his 
proporty with the intention of defeating oven a 
single creditor But if the property of the debtor 
is transferred for consideration to a bond fide 
purchaser then, even though such transfer has tho 
effect of putting tbo debtor’s property out ol tho 
reach of the rrcdilors tho transfer will be effective 
and the creditors will not be entitled to have 
tho transfer set aside or declared void FaktRa 
Sinou v Majjio Singh 2 PaL L. J 643 

5 A suit by the 

purchaser of property sold In execution of a decroo 
for a declaration that a conveyance by the judg 
mcnf-uctlor was rtanctuiVnC snu Air poaFerocm is 
not a suit on behalf of all tho creditor* within the 
meaning of s 63 of the Transfer of Property Act, 
1882 gut TnArtrui r Naesincb Narain Sinoit. 

fl Pat L. J. 48 

6 ■ — - — ■ - Fraudulent ohe 

nation to defeat and dibit/ creditors — Attachment of 
ahtnateii property — O XXI, r S3, suit under— 
Plea of attiehing creditor as to fraudulent nature 
of alienation, validity of In a suit bv as alienee, 
whose claim to property attached under a decree 
has been rejected to set a»lde the Order and ettab 
hah his title, it is open lo the attaching creditor 
to plead in defence that the transfer was In fraud 
of creditors B ultra mania Ayyar v Mulhia Chet 
f. is (7575) l l f, tl Mai 672 (F. 7J) and Poll- 



( ) 


D1GLST OF CASE& 


{ 4002 ) 


I 68 — tontd 


TRANSFER OF PROPER TY ACT (I? OF 18S2) 


»wni. CArf/jr v ApptmtCitUtaTlI016)30 U I J 
6B5, overfilled Cumus r 

Mallappa R fdd uk (1320) 

L L. R 43 Kid. (F B ) 760 

deh«lZ~^Tl ^ t( ' ° n / e d ” J void'd 

3? f r */«»«•»» crtd,to,t~Dc<d made on good 
t°%^ e !? t0n — l "I' r ‘*<* h dtblor to o nt creditor 
rather than another inhere debtor retain™: nohtncSI 
j'hlZV'L ,n ‘!" a “ Prel1 lh « ,r Lordahips ol (he 
JadiemI Comm (tee upheld (be decision of the 
High Court, which in reported in 1 L. II at C»I< 
or P “ S !i . ,0 ° 3 Tha which defeat* 

or delay* creditor* is not an Instrument which pro 

whth' 17r l, *°* *° an0 , ther ' but «“ ‘^'ninicnt 
wifi. » ? , pro!K ’ rt > ,rom ‘be creditors for tl e 

benefit of the debtor Tile debtor must not ret. n 
”*,”•? P*P one creditor. 

Hi wL‘“d 'wffiri.fflhf. * * “ f 

wu»nfvlim > i r dt <0r ffc?"** 6 

zr 4 = " ; 

that no ground for lmpoacbme it lav In the f.rt 

KM.s^Ka'irf.r 

no qoestmn of bankruptcy Mcsahab Sinn . 

- ISIS) 
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ho should bo grnnled relief only on cend tion that 
he satisfied tbo lien The plaintiff was lleiefcte 
entitled to a decree for his dues also as tgsmst 
the second property m the hands of He second 
defendant XnrsiiKi hnns Naipy r J*j 
Kbijbna Naim Y (1013) . 21 c. W. N 401 

®* ‘ Trane fer to 

•trarget for whit in fraud of creditor *- NtiouWffe 
of intention to defray d, if evffctent A transferee 
who u not himself a creditor and who takes tie 
transfer with full knowledge of the fraudulent 
intention of the transferor to defeat his creditors 
la not a transferee in good faith and such a transfer 
is void as against a creditor even If tie trsnsfeice 
has paid full valor of the property purchared by 
him Such a transfer cannot be held f o be val d 
on the ground that a portion of the consi derat leu 
money was applied by tbe transferor in payment 
of some debts which he owed to third perron* 
An-aBrDDitf GuwpnuRr r Bamjrta bran 
MmuWMYiii (1910) 22 C W N 427 

Tranefer made 


t Hakim Lal (1315 


I la R. 43 Calc 621 


fraud Of creditor, Tho first defendant ^uortga^ 
two properties, ci , » parcel of land and ” hiif on 
seoond parcel to the plaintiff Subsequent to 
th» ! Qor, S 1 S° the second defendant a creditor of 
the first defendant, purchased tho hot in elocution 

fiitd^Cdi or ! mon ' ,y . obtl ' nod by Wn * Z 

by the olamtinC r° “•‘W In » "” 4 
first liroMrU h a’t n !r„ 0r 'l?; g0 ?°"7 by “*« of ibe 

SfC”. 2. ’253ft* KS ,h t* «“• 

loan and an . n ,or arl antecedent 

proved tkpS»“ payment which w„ not 
Sbtamod hi thi .ll a ,"?* * J W ‘ ro ot tha ‘loerco 
" y th9 seoond defendant nor of its Im 
and thft tStnurnm^d* th ° fi [* t dctend.nt, 
were other croditnr. „t ri “ I ’ C '’ . ,llo w that thero 

of the mortgl,, t ^"V***” at tho ( ‘ ma 
be dofraudod or lUfmf. l" 1 were intendod to 
found wore not a, & t l . that ‘ha fact, 
tho scoi e of ■ ';•> Vv V° brln 8 the case within 
That even a.«u™„J t ^ IS’.' V '« 

mischlof of a C3 tho second defm.W? W ‘ tbln V 1 * 


YrndabiTat <-^^c‘onoflp 

eutm»i . ptlou of f^porsoa defrauded 

not^^T 1 ’" 6 tb ® *aie o’f the 
the Court in ijmTOoSf 4 to oacept'on. That 

S&SSsSSP&i 

40 the of the plaintiff. 


with intent fo defeat or dtlay IheCreditore— Whether 
the tranefer v end in Mo or cend in ,0 for ot there 
1 * no consideration One J mortgaged his pro. 
petty with tho plaintiff for Ra <,000 in 1811 

In tba same year, tho defendant, a creditor cl J 
brought a amt againat him and obtained a decree 
Jo execution of which tha properties mortgaced 
to the plauitlff wero attached The plaintiff 
having faded to raise the attachment sued for 
a declaration that tho defendant was not entitled 
to attach tbo properties Loth tho lower Court* 
found that out of the consideration of P« 4 CCO 
the only sum for which the plaintiff was a creditor 
P. i'itii Cl th9 J mar, S"R« franaaction, was 

E» 1,000 and dismissed the plaint fTe soit on the 
ground that the plaintiff ami J bed an intention 
to defeat or delay the creditors of J in effecting 
the transfer On appeal to the High Court U 
was contended that tho plaintiff was entitled *0 
a declaration that he had a 1 en to the extent 
ot the debt ousting at tho time of the mortgace 
Held that it being found that both the transferor 
J , 1 the transferee plaintiff lad the mtert.on 
of defeating or delaying tbo Oreilitore of the tranv 
foror and tho consideration of tho mortgage fccmir 

treated as one and indivisible, under e 63 cf thS 

Transfer of Treperty Act, tbo document must at 

the option of Ihe person defeated or delayed be 
treated ae void m toto and not merely as void fn 
so far as there vu no consideration Et tarle 
Chap In Jn re Sinclair, 26 Ch D 319 and Holm 
Lai r Sfochaha Sabu 1 L. T 3i Calc 999 af 
V 1017, relied on Bhteawbai Mcmnrur c 
Pakacrakd (1919) , I L R 43 Bom 707 

—Tranefer in fraud 


11- Tranefer in fraud 

of creiitore— Attach isg decree Mdn— Claim rchhcn 
by traneferee. atlcired— Fight cf iuit cf ette, elm* 
decree holder and on ordinary endue— Tam ct 
«tf— ITAfrtc repreeentahee evil on hlolf of alt 
creditor*, neeeeeary—Engluh and Indian lev— 
Statutory right of evil under 0 XXI. r 63, Cuff 
Procedure Code— Oijrcfwn to form of tut/ tf ur- 
C" appro! for th, fret time An att.cfing 
decree holder, whose attachment hat. teen raised 
on tbeelaim petition of a transferee of fhe attached 
property, is not bound to bnng a representative 
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- s 53 — concld 


»mt on behalf of alt the creditor* of tho judgment 
debtor to set aside tho transfer as fraudulent 
under b 63 of the Transfer of Prof erty Act hut 
»» competent to institute a suit to establish h s 
right to proceed against tie projerty under 
0 XXI r 63 of the linl Procedure Code Sub 
ratnama Ayyar v 31vth a ChtU or 1 L R 41 
Mad 612 and Pahiniandi Chetiy v Apjaiu Chet 
fiflr, 30 It L J 665, explained and distinguis! ed 
English and Indian cases renewed. Qi cere 
Whether an ordinary creditor who sects to «et 
aside an alienation as fraudulent under a 63 
Transfer of Property Act, is bound to sue in a 
representative capacity on behalf of all the ere 
ditore of the transferor J Ter Kbisukas, J 
There is no rule either in English or Ind an Law 
justifying tho dismissal of a suit brought under 
a 63, Transfer of Property Act because it is not 
brought in a represontat re capacity , and objec 
lions to the form of the suit should not bo allowed 
to be taken for the first time in appeal Adopting 
the English rule an attaching decree bolder has a 
personal right to aa« by himself to avoid tho 
transfer Purtl or as the defeated party in a 
claim petition tho attaching creditor has a statu 
tory right of au t given to him under O XXI r 63 
Civil Procedure Code and that suit most neees 
aanly bo ono brought by hinnelf alone end is not a 
representative wit , such right of suit cannot be 
defeated by any rnlo of practice which has no 
atatutorj basis Pokkeb i Kitvhamad (1918) 

I L. R 42 Mad 143 


- g 54 — eon Id 


5 54— 

See s 4 LLC 38 THatL 1158 

See s 5 I L B 35 torn 403 


See Pnt ziimo\ I L R 2 Lab 199 
See Reoistbitiov Act s 1" 

25 C W N 985 
See Sale ILK 41 Calc 148 

1 h H 43 Calc 790 

— Compromise in salt for land — 

whether a sale— 

See LtrvAcr (District Courts) Act, 
1853 I L. R 1 tab. 109 

- oral sale followed by — registered 




Set Sale 


I L B 41 Bom 586 


Whether tale is complete before registration Defend 
ant ho. 4 sold tho property in dispute to defendant 
No. 2 bv a Kobcla, dated the 14th July, 1011 
The Mala was registered on tho ITth At Cab 


on the 17th plaintiff heard of tho tale At 3 r si 
he went to the Registration Office and pnt in a- 
petition praying tbat tbft.regi stratum of the sale 1 
deed might be atayed Held tbat the petition 
to the bob Registrar was not a sufficient com 
pbance with the rule* of Muhammadan Law with 
regard to the performance of the Telal i tnavasilat 
and the T olab i utuhad Per JIuiilCK, J A sale- 
is not complete till legal ownership passes no matter 
whether there has been payment and dehvely 
and a pre emptor’s title in tbe case of property 
worth more than Rs 100, does net arise until 
after registration Kdltali Pbasad v Mu luck 
Naxsul Aluji 1 Fat L J 174 

2 ■ ■ - — i — Sole of mortgaged 

property by mortgagor — Institution of and by mart 
gogee — Registration of tale-deed — Purchase by mort 
gages in execution of decree — iSni by mortgagee 
against vendee for possession, whether maintainable 
Where an instrument which purport* to transfer 
title to property require* to be regiatercd the title - 
doca not pass nntil registration has been effected 
Therefore, wbrra a mortgagee instituted a *u t on 
the mortgagor on tbe 7th November and tbe mort 
gsgor had sold the property on the 11th August 
by a deed w hich was registered on tbe 24th Novem 
her, and the mortgageo purchased tbe property 
in execution of his decree but was restated in taking 
possession by the mortgagor’s vendeo held that 
in a suit by the mortgagee against tho vendee tbe 
mortgagee wan entitled to decree for possession 
end not a decree for tale only Tilakdilar* 
fjr.tOH v Corn NakaiS 5 Pat L. J 715 

3 — — Sale — Compro 

mice — Land worth Use than Re 100 — Registration 
of deed, or deliver / of possession not necessary 
The terms of a compromise affecting a claim to 
land of the value of I'-es than Rs 100 were reduced 
to writing The document was not registered, 
nor was tho transaction accompanied by doliveiy 
cf possession The material provisions of the deed 
were aa follows — Yon and we are co sharers 
la j onr and our land. Survey No 20 there la a 
well Therein you and we have a joint ahare 
Partition is to bo made Inelad ng it After the 
said (survey) number ■< divided we alnll give 0 
ponds more from cur ahare and both of ns should 
put up a bandh (embenkmenl) in the middlo of 
the well, and possession and enjoyment should bo 
carried on according to our respective shares 
According to this condition we at onld not cause- 
obstruction to each other One who will act in 
contravention of thia agreement will ba ablo to- 
rein burse loss which msy bp caused ' Tho lower 
AopelUtB Court regarded the transaction as a 
sale w! ich under the provisions of tho Transfer of 
Property Act (IV of 1882) required delivery of 
possession m order to validate it Held that tbir 
terms of the deed did not bring the transaction 
within tbe category of a sale as defined In tbe 
Transfer of- Property Act (IV of 1882) Held 
farther that the document in question merely 
embodied a compromise between the parties and 
was in effect an acknowledgment* of existing - 
rights and tbat therefore no delivery of posse* 

•ion was Dccea«ary Rani lleira Anvar v Raul 
Hulas Kttirar, L. R 1 I A 157, followed, 
RstsnvA Tavraji r Aba Sbetti Path. (1009) 

I LR 34 Bom. 138 - 
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TRANSFER OF PROPERTY ACT (IT OF 1832) TRANSFER OF PROPERTY ACT (IV OF 1882) 


4 — In It m Registers 

lion Act (HI of 1S'7) tt 17 (&). (e) and 49- 

Agreement of tale — RcTpelrntton — Po,««ni» J'»» 
»ub*rqiitntlj— Dent opr rat lug ai tra offer The 
plaintiff's guardian executed in favour of (be 
defendants & registered agreement of gale and 
received 11s 100 T! e agreement provulod that 
in consideration of (ho defendants' helping the 
plnmtiB a guardian with money to cany on fill 
Ration to recover poxacssion of certain property, 
tko latter agreed to cell half of the property (o tlia 
defendants when recovered 1 ho nut was brought, 
the property recovered and tbo defendanta were 
put in possession of the moiety No registered 
conveyance accompanied the delivery of possession 
Sul eminently the plaintiff brought a amt to eject 
the defendanta alleging that in tho absence of o 
registered conveyance the title to the property 
was still in him Held, dumissiiiB the auit that 
the transaction was intended to operate as a sale 
<m tho recovery of the property and that the deed 
operated aa a transfer on the fnJIilnient of the 
condition Kounn eiir K avho.it «■ Yisnstr 
■Mosesuva* (1012) . I J, R. 37 Bom S3 

5 , — ... , Sate compulsorily 

registrable, to defendant by unregistered tolala — 
Part performance — Payment of purehas- money and 
delivery of possession— Si bftgurnl fate bj reguteeed 

Jtdbah to plaintiff tnl A notice of defendant' o rights— 
Plaintiff if man recover— Emily— Ipceific preform 
anct— Registration Act ( XVI of 19031 ft 17 ami 
49 Where A purchaser of lramoceablo property 
under an unregistered lobala paid Rs 50(1, the 
agreed pnee to bin vendor and was placed In pos 
session i Held, that in the abseneo of circum 
stances showing that such pnrchiser was not 
entitled to sue hia vendor for specific performance, 
a sibsequent purchaser of the property under a 
registered conveyance coul 1 not succeed in a nut 
to recover possession of tic property from the 
former purchaser The defendant is entitled, 
apart from the provisions of the Registration Act, 
to resist such a amt and to permit such a defence 

evasion of the Registration Act IFo/s* v Lons 
d de, L R 21 Ch D 9 followed Premia Lai v 
Kusj Em art Lae Mo v dal (1013) 

HCWS 415 

6 Sale— Condition 

attached to the payment of the purchase-money — 
Public policy Wt ero a deed purporting to bo a 

i . f . contained a stipulation that tho price 
should be paid witl m one year, provi led that 
possession was obtained within that tnno , if pos 
ssasion was not obtained, then the pavment of 
the pnee should be postponed, and further that In 
tho event of the rondos not nett mV the property, 
the ptws should not, bo paid at *» Held, that 
the transaction amounted to a sale within the 


Contemporaneously with the sale deed cannot 
bo pleaded in bar of plaintiffs nght to recover 
possession under the deed of aale The provisions 
of s 54 of the Transfer of rroperty Act am impera- 
tive T1 o express wools of an Indian Etatnte 
are not to he overriden by reference to equitable 
principles which may hire been adopted In the 
rmrttah Courts Aurri Ve/raredfi v Hum 
JPipireddi, I f It 29 Vad 33S followed. Ttwtir 
ooivni r (1C1B) 

I L R 39 Bom 472 

8 I .-.,-.- ' ' Agreement to art* 

tan I not treating any interest therein— Jtule of per 
privities not offending — Specific It diet drt (I o / 
1977) s 27 (b)— Indian Contract Act [IX of 1372). 
t 37 A contract to convey or rcconvey immove- 
able properties, lchencirr demanded, for a certain 
amount Is only a personal contract and does not 
create any interest In immoveable properly end 
Is therefore enforceable and not void as contraven 
ing the role against perpetuities South Pastern 
Hallman v Afsociat’d Cement Jtlannfgrturere, 
Limited, [1910) I Ch 12, 33, followed KalatHu 
Ayyar v Fargo Tadhi/eir 1 L. R 3$ 3Iod M, 
distinguished. Per Cubtax . — The contract Is 
also enforceable according to s 37 of the Indian 
Contract Act (IX of 1872) against the repre*en 
tatives of tha contracting partial Ghahamcdi 
* RaoBivn-r (1015) III 39 mi. 4«2 

g Sale-deed of pro 

peaty la posset fion of tenants— Deed should It 
registered A house which was In tho possession 
of defendants ss tenania was sold to them by tho 
owner In 1909 for Its 60 by an unregistered deed 
of aale It waa again sold in 1010 by ihe owner 
to tho plaintiff by a registered sale deed The 
plaintiff having sued to recover possession Held 
that tho defendants were entitled to set up their 
eale-dcod to defeat tho plaintiff's claim for tho 
deed though earlier in point of time required 
registration, aa tho only interest which tho vendor 
luid at tbo date of the aale waa a 1 reversion' in 
tho house within the meaning of s 64 of tbo 
Transfer of Property Act (IV of IRtJ) BitASSAR 
GOPAL c PAD'S!!! HllU (1615) 

I l R 10 Bom 313 

10 TVnmBre of 

immoveable property of less than Ps 100 m value, 
to mortgagee t nth possession on failure to fay off 
mortgage— Oral transfer— Deliver I of possess ton, 
necessity of — Formal dehorn/ Where immoveable 
property of leas than Its 100 in value »a« Bret 
mortgaged to A with possession and then on 
mort eager’ s failure to pay on the mnrtgseo amount, 
the latter on 6th March 1900 orally sold tha pro- 
d at tho same time formally delivered 
possession ST pointing out boundaries by endorsing 
' j bach of tho mortgage bond tbe fact of the 
nd by handing it over to A • end the mort- 
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TRANSFER OP PROPERTY ACT (IV OF 1882) 
— s 64 — could. 

Secretary of Slate for India, I L It 31 Calc 207, 
distinguished Sovai Chutia v So:* a ram Chctia 
(1016) . . . 20 C W N 195 

11. .. .. Agreement for 

sale of immoveable property — Possession taken under 
the agrttmenl — ho registered conveyance — Suit by 
vendor to recover possession — Agreement for rale, 
whether a valid defence to the suit — Agreement capable 
of specific enforcement at the date of the suit — 
Specific Relief Act (I of 1S77), t 3, Illustration (g) 
and es 12 and 27— Indian. 7 rusts Act (II of 1882), 
ss 41, 05 W here the plaintiff bourn the owner o( 
certain immoveable property seels to recover 
possession of tbat property and there are no facta 
operating to his prejudice it la a valid defcnco 
to the suit that the plamtilf has agreed to sell the 
property to the defendant, the agreement being 
at the date of suit still capable of specific enforce 
ment, but there being no registered conveyance 
passing the property to the defendant who has 
taken possession under the agreement for sale 
and is willing to perform his part of it with the 
plaintiff Baptj Afaji v Kasiiinatii Sadoba 
(1917) . I L R 41 Bom 433 

12, — ■ ■ — — — Indian Regatta 

lion Act (XVI of 190S), ss 11, 50 — Sale of land below 
Re 100 ta value by unregistered deed of tale and 
deliver u of possession — Sale valid on proof of tale 
and delivery of possession— Secondary evidence of 
unregistered deed of sale, whether admissible On 
the 10th May, 1899, defendant No 1 sold the land 
in dispute to tho plaintiff s father for Its 40 and 
delivered possession thereof to him At the same 
time defendant No 1 executed a sale deed in favour 
of tho plaintiff a lather which was not registered 
The plaintiffs remained in possession till 1911 
when they were dispossessed by defendant No 2 
In tho siut to recover possession of tho lands, tho 
plaintiffs having lost the unregistered deed of sale 
adduced secondary e\ idenco of its contents The 
lower Courts accepted the evidence and decreed 
the suit Tho defendants having appealed 
Held, that the appeal failed inasmuch as the 
plaintiff s title was bnsod on a contract of sate 
accompanied by delivery of possession which wis 
proved Per Beaman, J — I am dearly of 
opinion that neither tho original unregistered 
deed of sale of 1899 nor secondary evidence of it 
was admissible in the present case to support 
the plaintiff's allegation that m 1899 there was a 
compl te and valid sale of tho property in suit 
effectuated by delivery of possession." Per 
Macleod, J — In my opinion in cases of transfer 
of property under the value of Its 100, if tho trnns 
fer is clfoo.ed by delivery of possession accompanied 
by an unregistered document that document can 
be ad luced In evidence in Older to show wbat was 
the character of tho possession given by the vendor 
of tho land to tho purchaser " Dawal PiBAvsnan 
t> DhaBma Raj akam (1917) 

I L. K 41 Bom 859 

13 ■ Sale 0 f tmnotre 

able property of lest than Re 100 in value — Delivery 
accompanied by an unregistered conveyance — Cob 
veyance if admissible in evidence — Oral evidence to 
prove rale if admissible IV hen the property sold 
is less than Ra 100 in value sad the sale is effect 
oated or completed by do! leery ol possession, 
there is no reason why tho transaction should not 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

■ 8 64— ccrdd 

be evidenced 1 y a w nting tn tho terms of a convey, 
anco eren though tho document is not registered 
Tho document does not confer title and is merely 
evidentiary, hut having regard to s 91 of the 
Evidence Act it may be the only admissible evi 
dence of the nature and terms of the transaction 
though that section would not oxcludo proof of 
tho fact of delivery of possession Juuan Sheikh 
v Mohammad Nobis zoit (1917) 

21 C W, N 1149 

14 -Effect of section 

on doctrine of part performance where vendor has paid 
full purchase money and obtained possession Tbo- 
plaintiff sued to recover possession of land winch 
originally belonged to him and was purolmeed by D 
at a sale in execution of a decree for money against 
lnm (symbolical possession was taken by D who 
agreed to convev the lands to tho plaintiff In con 
aideration of a certain sum and actually executed 
a conveyance which however was not registered 
for non payment of the whole of the consideration- 
money Thereafter the land was sold In execu- 
tion of another money decree against the plaintiff, 
who remained in possession, and purchased by the 
defendant Subsequent to this tho plaintiff 
obtained a second Mala from D wl Ich was duly 
registered It was found that the whole of the- 
purchase money was paid by the j lamtlff to D 
before the pure lute by the defendant and he was in. 
possession at that time Held that the plaintiff 
at tho date of the purchase by tie defendant 
had acquired a right to the property and as D 
could not at that date enforce any right agunst 
the plaintiff ho could not contend that he had no 
Interest in the property which could bo purchased 
by the defendant That in Jlawtg Shoe Ooh v 
hlaung Inn l l It 41 Calc 512 s e 21 C II A. 
500 the Privy Council ouly pointed out that • 61 
of the Transf r of Property Act differs from the 
rule of English law to this extent tl at it expressly 
lays down that a contract for the sale of fmmove 
able pronertv does not of itself create any interest 
in or charge on such property Tho question 
whether the equitablo doctnno of part performance 
which arises from the fact Hurt the vendor has paid 
the full purchase money end has obtained posses 
sion of the proprty agreed to bo sold Is inapplicable 
bv reason of the provisions of s 64 of the Transfer 
oi Property Act was not considered nor decide 1 
by their Lordships Ji*an Chandra Das r 
Ham Mohan Ben (1917) 22 C W N 522 

15 Sale of equity 

of redemption by unregistered document — Arinas 
tibihly of document to show satisfaction of mortgage 
Two plots of land were mortgaged to the defendant 
stipulating tbat he ghoul i keep possession of them 
tor a fixed period in satisfaction of the debt and 
interest Subsequently the mortgagor sold ono 
plot to tho defendant and thus paid off the mort 
gage and took back the other plot. The convey 
anco of aalo was by an unregistered document 
In a suit by tt o mortgagor for reeorenng posses 
sion of tho plot sold Held per Oiuttt, J That 
tho property being in the possession of the mort 
gapee the sale was of the equity of redemption 
and being a sale of an intangible thing could under 
s 54, Transfer of Property Act only be effected 
by a registered document 77 e conveyance was 
therefore inadmissible to prove the sale or to show 
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TRANSFER OF PROPERTY ACT (IV OF 1832) 

— tonli 


TRANSFER OF PROPERTY ACT {IV OF 1882) 


■ * 54 — condl 

■when and how tho mortgage was sttiafird Per 
ttAinsLiv J (utvrn finding that the plot was aold 
(roe from incumbrance) — Tbit the sale was never 
the! si Ineffective for want of delivery of poss-'i 
aim II 083MAT Sntntu e Sssncn Jaunt (1918) 
23 C W N 513 

16 — ... ■ - Pure hater of 

ammoeecilfe property, ml to recover p> ttetnon ly — 
.tjrerment lo rteonveu to j-er/on i* pottetnon 
f ertain taluk waa sold In elocution ol a mortgiige 
•decree. Tho auction purchaser transferred the 
j ropertlea to th> pUlntnfi by a convoyaoee. The 
plaintiff aued for declaration of title to and posse* 
eion of the land by virtue of the conveyance, 
while tl e defendant In possession alleged that the 

C ure) aso was for his benefit an 1 the plaintiff was 
U btnnmdar It appeared that prior to the pur 
chase there wa.5 sn agreement between tho plain 
tiff and tho defendant that the properties would 
be rcconveyed Held, that the Transfer of 
Property Act did not contain the whole law on 
the subject of the transfvr of property beceuae 
there are other Act* which oonUln previsions 
rotating to the samo subject snd t 51 of (he Act 
was not of Usell sufficient to enablo the plaintiff 
<o sicceolln the contention that title being In the 
plaintiff by virtue of the conveyance, the defet d 
snt cannot res let his claim lor possession on the 
•basis of e mere agreement to reeonvey Held 
(st to tl e argument that the defendant could not 
rely on the ' agreement because It was too late 
for bun to suo for specif o performance}— That It 
might bo that the defendant could not setivelv 
enforce his rights under the agreement by legsl 
■proceedings but possession Is Itself a title (at any 
•rato to remain in possession) which s plaintiff 
must displace before be can succeed Smnitct, 
Hero CaowDutrav v KBismri Covixoo Dtm 
(1918) . 23 C W N 281 

m. 64. 55— 

Set e 1)8 I LB 38 Had 519 
£tt Mixon I L. R 38 All 154 

See Sat* or Lsxd 

I L R 43 Mad, 712 


■ Pvreheiee mosey sioi 

le of never Helen eomplete- 
*' ’wee— A on-dehvet 


pojm’nt of port tor 

Ptgielmlion of e, , 

lo purchaser — Intention — Vendor 

given effect to so pareKim’n nil for pouranaa— 

Ej»il e* — Ss bseepunl pvrchoser't ngM j — Cotit 

False alley nitons fa plaint. Where It was found 
that there was no intention on the pert of the 
vendor or the purchaser to postpone tho operation 
yf.’SVUUWybin.-toVfi'iiinofihenfriun’oslL’ocenatfiuii'iy 
paid snd the conveyance was ejecated snd regia 
terod, bi t not delivered to the purchaser, and s 
part of the purchase money remained unpaid 
Held that t) e conveyance was completed and title 
in the property passed to the purchaser That 
tho vendor had a ben o i tho land for the unpail 
balance of the purchase money an 1 though the 
I cn dooa not entitle him after execution of the 
conveyance to resume possession of the land sold 
it give* him the right to keep the t tie-deeds until 

jsayment. A Court of equity can direct the vendor 


Si. 54, 55— co kW 


to ho again let into jioasesaion, if on a sale directed 
by it for enff rcement of his lien, the property is 
fou nd unsalc iblo at an adequate price. 1 he right 
of the purebaser to obtain possession under S 65 
(1)1 0) ol tho Transfer of Property Act and the 
right of tho tcti lor to rcauao tho unpaid balance 
of the p trebase money unier a. 65 (/) (tj may be 
enforced In one action. In tb a amt by the pur 
chaser for recovery of tho land sold he was d reeled 
to drjroslt m Court the unpaid balance < f the pur 
chaae money within a time Specified failing wb ch 
the suit was_d reeled to be d smlsscd, Ctrtam 
persons to wnfim the vendor bad aga n aohl tho 
properly for consideration, having been Jo nod 
as parties to the suit were given 1 l*rtv to with 
draw the unpnid balance of the purchase money 
to bo dipostrd by the purchaser The purchaser 
plaintiff was made liabh for the tost* of the 1 tl 
gallon »« he had come to Court with a false j lea 
"t that the whole of the nurd ase money hail 
lioen pad to the vendor KilMidiU-B PartiI v 
Iran* Psoinao Paitm (IBIS). 

17 C W N 1161 

U 54 and 11 8— Unfnc.t ary Mortgage 

— Orel Brnrasewnt lhal wwrtynjtt skosif give up 
gnterton* of the mortgaged property in port and 
r«ri v the rgmlj of redemption in port — Hole or 
tzeha*gn~‘ /•rire, meaning of—F rtaence Act (/ of 
1ST!) * S 9 — Advert* potsetnon by mortgagee. A 
usufructuary rnortaagee of Items A and /I euod to 
.. alleging that item 11 had been 


mortgage had been extinguished by « 

rangement by which the mortgagor orally sold 
item A to the mortgagee in oonsi leratioo for the 
Utter surrendering item B to the mortgagor freed 
from tho mortgage lien. The defendant also con 
tended that tie possession of the mortgagee 
became adverse from tho date of tho arrangement, 
and that tho auit was barred by limitation. 1 er 
Curiam- Held, that tho transaction pleaded was 
not merely a compromise in acknowledgment of 
existing right but amounted to an exchange of 
property within a. US of the Transfer of Property 
Act if it was not a sale, and was inva'id for wont 
of a registered instrument. Per Mn . n n. J The 
transaction co ikl not bo proved for showing the 
ehsnge e! the mortgagee • jiossession into adverse 
possession, since the intention to discharge the 
mortgsge involved the intention to mskc certain 
transfers and it could not be said that if (hoao 
transfers failed, both the | artici nevertheless 
Intended to discharge the mortgage. Ptr Sana 
Sir A AvraB, J All transfers by conveyance, if 
they are not settlements or declarations of trust 
were intended bv tho Legislature to come within 
tne d) Vo '« arfinig* ' mfiel ' vsthanigi an •pi*.' 
in the Transfer of Property Act. J* meengada 
chariot v Kanganatha Aiyongar, 33 Mad. X~ J 
S00 d ssented from Price means not only roonev 
in e irrcnt com but includes money duo on 
prior debt and the word* * price paid will cover 
eases where the veo lor s claim to the receipt of 
the pnee is satisfied by giving him what ho accept* 
as tantamount to such payment A mortgage* 
In possession as such cannot by merely asserting 
possession as owner nndcr an nival d as I* convert 

Lis possession Into advtrv possession so as to 


( *m ) 


DIGEST OF OASES. 


( <062 ) 


transfer or morat ty act oy of isso) 

— <««J. 

n. fit ani US — eonrll 

prv«®ftl®> for • till* under Ihe Umiu'lon Art. 
1 im v J'vCuM, /. /» }' It Mod So. I kayum 
IkhuJ r kvnds . ita f Mahada I L. 11 U Item 
SHt. Bamunni x httol i 1 irrma \ at a P <ja, I L P 
IS Mad. m. and Kkurrajuiat v /Hm. //„/.' 
32 Cal ??<?. applied A motltrij* treated by * 
WjnfwiJ iimni’OflH mar l« i n^iJ to hire l«cn 
discharged bv adnvlavlbt® evidence (Inrln ling oral 
evidence) of p*) m*nt of f lie mortgage amount, 
cr by adrnUsibl* erkfeoe® of anv other transaction 
which opera* r* M mode of pAyraenl R t macular 

r r«7»i Prowl Am# i H c ;» j. sir, Kmi>i . i 

1 » Jkill-Li Ariiioinm, t U R W 

.Vo«f 2Jf, KarompnlU Unni Kn lap v. TArltu 
» irt f lf.JW rttwffi. I I. R S« Mad. 19$ and 
Co* fi ,SnV“s Foir r I urtpiaifa Aara'imA'im, f A, 
/f 27 Mod 361, referred to lint oral trijorn of 
kn Invalid oral conveyance (of which nHloM* U 
legally In.vlmlvutb') of the equity of iMcmptlon 
in a portion of the mortfnv,rd property m dl# 
clrtrg® of I ho mortgage debt i> lua lmwsible 
Auirirnnipi r McnicxomBtswAwt (1912) 

I. L. R. 37 M»d 423 


... . — -■ J/./U.J sales of pro" 

ftrly tfferted ty rrgnterrd <fc*.f »— Suhwgusnt ajrrt' 
mcnt lo irthon->* pietioxe of Ike prop-els/ sail— 
ljrrtmr.nl acted upon, iaf mMorl freest ion of 


, . inftotf 

imte* i»irnai'at~J'/#if j>wiii»ii of j* i> 


I90J, A bv ra«im rf a <|u’j registered deed, aoff 


tsra' 


. . , r property, to A 

riAvulDi of itrm* X ami F was however, not 
transferees!, and shortly afterwards A anil /! 
ittml to exchang® tlio two properties. \o deed 
of exchange wan ever executed. but (Ho parties 
remained in po»»-««ton of the proper lie* In question 
from 11KW onwards In 1911 iomt of tb® heirs of 
If Sued to n cover property V from A In virtu® 
of tb® «»l® d«d of IfXlV Held, that In the cir 
cumutance® the plaintiff* were not mlitled to 
recover Knrn 1 eeraredh t A«m l!np redd,, 
l /„ It 29 Mad 336. and Chid lamJmn, l* til ar. 
r I aidihaga I'aJayarhi. I L. R 33 Mad SIO. 
Aiwntnl from, Mahomed Mata r Agknrt Kamae 
(! input , t I„ r 1° Cole. SOI. Mud h ton y Alder 
jon SAC tor, tawifn Vhoelam II vie m r 
Abdel llvtein Kahmud hn, I L. II 31 Horn 165, 
KaeaUti KanuKKai Mahomed! hoi r t lanevlhram 
l atalehand, I L. R. Si lom. iOO. Ram Valkek r 
Mughlani hhnnam, J. L. R SB AU. 2C6, Began 
v Muhammad iaM.I U It 16 AH 341 MuKam 
mod To! b IhttiMt \ Inayati Jan I I R 31 AIL 
A >3 Jhamphi y Kvlramant, 1 h. P 30 AU. COS, 
a-ul Mating Shut x Maung Inn. I L R U Calc 
JUS referred to. Sawmat cr 7iHDr Proitt v 
,M*siU Aujii Khji>. (19. i ) 

I L. R. 40 AIL 187 


. ». as— 

Set ri.i kj® Pioirr 

R. 4i Calc. 23 
Se‘ \ non A'fo I’cErHAscn. 

I L. R. 1 Lab 380 

, — . ■ I tndor then Jar unpaid 

purchase ft mew— Consideration paid i* p art— 
Band executed, by vendee jrnmittng lo pay balance 
t,j purchase money by nulalmentt The aerrptance 
by a vendor of imoiotrallc property, of a arparat® 
ibond pent by tb® vendee to secure payment 


TRANSFER OF PE0PER1T ACT (IV OF 1882) 

—eotid. 

■ I. fifi— coneW. 

by iiutalmenta of the balance of tbo pnrcbaao 
money, doc® not in any w»y imr ly an intention 
on the part of tb® vendor to relinquish the licit 
(Hron to Mm bv ■ 65 of th» Transfer of Property 
Art. 1SS2 ir,U t Mo'pkernn. I L. II 31 Calc. 
51, referred to UayiitR Anwao Kn*v c Kun 
Anwan Kn*'* I. L. B. 43 AIL 644 

- .... — Sale of land — Cotvaan* 

of title— Failure of eoniijerahcm — Warranty 

implied — iltmei ct ttprtet eorfianl to the contrary 
—Mortgift fry balanre of unpaid pure hate money 
f/ may bit tnfvrrrd on failure of eontidrraUon for 
talc — Kietrte rlaim eon /transited by pu’thafr — 

I end.tr, >f U and — 1 <d, re of eompromite A tim- 
rcj-M a propertv to D and P executed a mortRapj 
bad for a iwrt of tb® purchaeo money y<t remain- 
ing due At th® time of tb® talo there ita» soma 
(Input® lietwc^n A And Home other pcr*on« reUlIn? 
to aomn part of the l*ml< *o’d. bul^eqaentJy 
after I) t pureh»«® a *u>t »ai instituted ly one 
It for a t«rt of tluee Unit an I th® *Jit »M nltl 
mately ilernvd m thr first Court A^amAt tt at 
deems I> appealed to th* High < ourt where it *n 
coinpmml.cl on termt b> which I) pn\ n nan) 133 
hlpha* of th* lands -Held that A • leyal repre- 
aentatir* who aequivucrd in the decision of tha 
original Court could not eoiileat tb® validity of (ha 
compromise made in the app< al Court in her pro 
acne® and without anv protest on her part that tt 
wat improvident. Th® taw relatnv lo compromsao 
of an adeem® claim bv the p irehnter »ith or with, 
out notice lit the vendor, as affecting tlio vendoi'i 
covenant of title discussed That the purchaser 
wa« entitled to a reduction of the price settbid 
bocanto th* vendor had failod lo convoy all that ba 
had agreed to sell and tb® consideration forth® 
mortcac®, hem" un|va*d purchase money, th® 
liability under it should be reduced pro lanto 
That It was entitled to the benefit of s. 65 of the 
Transf.r of l*ropertv Art although there was no 
active fraud on the part of A na there hod been a 
failure of rontid. ration with referenco to 133 
bighas. Any express covenant to the contrary 
relied on as a bar to th® plaintiff’s claim to be a 
indemnified under » 55 of th® Transfer of lYopcrty 
Act, must be in plain and unambiguous language. 
Diuanbir Das r Nisiiibsla Debi (1310) 

15 C W. N. 655 

a 55 , Sab-s ( 1 ). cL (b)— 

See Srtcmc PrnroBMsxcE. 

1. LE 41 Calc. 852 

*. 55 (1) (g)- 

Ste Vzsdor awn Fcbchasxk 

L L E 33 Calc. 458 

— — — Sale free from tncunv 

brunets of property subject to mortgage chorgte— 
Incumbrances ditrbargid by purchaser — Bight of 
purchaser to be indemnified — Payment of incum- 
brances by purchaser, if voluntary— Indian Contract 
Act (IX of 1872), sec 69 — Arrangement by vendor 
with a third party to pay off incumbrances, if en 
foreeahleby purchaser, when no trust created R here 
a deed of sale of properties which la fact were 
subject to mortgage charges contained an express 
declaration that the property wan sold free from 
incumbrances, the vendor was, tinder see 51 
(l) (#), aub-Bee (2) of the Transfer of Property 
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TRANSFER OF PROPERTY ACT (IV OP 1882) 


TRANSFER OF PROPERTY ACT (IP OF 1882) 


as 55 (6) (b), 123-cox « 

been no registered instrument in support of the 
defendant's title the Tight set up in defence must be 
negatived. Madhavbao v Kashtpai (1909). 

1 L. R. 34 Bom 28? 

SS 55, 58, 100— 

See Rates aid Tates 

I L R. 42 Calc 625 
— ■ a 56— Vaniallmg — -Application a} 

doctrine as between purchaser* of different properties 
subject to the some mortgage — Act A® /// of 1907 
(Provincial Insolvency Act), is IS and 31 — Insol 
veuty — Property o/ applicant sold in tzetvlvm of 
decree before order of adjudication but after fling of 
application The rulo of equity stated m i 50 
of the Transfer of Property Act, 18S2, does not 
apply to a case between purchaser and purchaser, 
the section being limited in its operation to the caso 
in which the party claiming marshalling a pur 
chaser and the party against whom it is claimed is 
tho original mortgagor Magmram y Alekdt Iloie in 
Khan, 1 L It 31 Calc 95, followed Held also, 
that a 16, cL (0), of the PrOTincial Insolvency Act, 
1907, does not control t 34, cl (1). of the Act 
But where property of the applicant in insolvency 
is sold in execution between the dates of the appli 
cation and o! the order ol adjudication, the pro 
petty sold vests in the auction purchaser and not 
in the receiver Sri Chartd V Murats Lai I L It 
31 All. 62S, followed. Basarmal Awatmal V 
Khemchand Daryanomal, 11 Indian casts, 433, 
approved. Dl-« Dayal v Gub S**aw Lal. 

I L R 42 AU 336 

n 56 and 81 — 

See Appeal . I. L. R 41 Calc. 418 

IS. 56, 81. 88- 

See Mobtgaoe I. L, R 35 Bom 395 

a 57— 

See Mobtuaoes I. L R 39 Mad 419 
See Monro ao e mens* 2 Pat. L. J. 118 

I 58- 

See s. 6 1 L. R 39 AIL 198 

See CovsrnccTiOY or Deep 

LL.K 40 Bom. 74, 378 
See Limitation Act 1908, seo 6, Art 
132 . . 25 C. W. K. 57 

' See JIobtoaqe 1 pat L. I. 563 

Set Rates abd Taxes 

I L. R 42 Calc. 625 

— Mortgage — Construe 

lion of document A bond was executed in the 
following terms * — " I have borrowed Rs. 1 000 
from so and an . , and ^ out of the entire 

20 biswa zamindan property in . . belonging 

to rae, and have brought the same to my uso I 
therefore covenant and givo it m writing that I 
shah repay the aforesaid amount with Interest, etc 
Until tho tepaj ment of the aforesaid amount I 
shall not transfer tho aforesaid property 
If I do so then such transfer shall be invalid. 1 
have, therefore, credited these few presents by 
way of a bond (tamastui) Held, that the docn 
meat did not constitutn a simple mortgage a* 
them was no transfer of a specific interest in im 
VOf. II. 


•' •'* S. 58 — contd 

moveable property to the lender nor any power 
of sale conferred on him Dnlip Smyfi v Bahadur 
Sam I L. I! 31 All 416 referred to by Pigqott, 
J Moray Lal t Imdomati (1016) 

I. 1 R. 39 All. 244 


1 Mortgage by conditional 

tale — Sale and agreement to resell same transac- 
tion, whether a sale or a mortagage — Construction — 
Intention of parties — Surrounding circumstances, 
terms of instrument or oral evidence of intention, 
whether can be considered — Decisions of Privy 
Council on transactions before Transfer of Property 
Act — A pplteabihly of, to those after the. Act IVhera 
in one and the same transaction land is sold abso 
lutely but with a right of re purchase to be exer- 
cised before a certain date, tho transaction does 
not ntrcisanh/ become by virtue of s 53 of tho 
Transfer of Property Act a mortgage by condi 
tional sale, whatever the intention of tho parties 
might havo been Tho Privy Council have laid 
down that in transactions before the Transfer of 
Property Act not governed by Bengal Regulation 
XVI of 1806, instruments of the above kind are to 
take effect according to their tenor, unless it 
appears from tho terms of the instrument or the 
surrounding circumstances excluding oral evidence 
of intention as inadmissible that the intention 
was to effect a mortgage Though such decision 
dealt with transactions before tho Act, they still 
govern transactions after tho Act which has not 
effected any change in the pre existing law on this 
subject PatlaMnramicr v T'entafaroio A'ailen, 
13 Moo I A SG0, Thumbuswamy Moodetty v 
//ossem Rougher, I L. R I Mad I, Silul Purshad 
v Lvchmi Purshad, I L R 10 Calc 30, Rhngwan 
Sahai V Ilhagwan Dm I L It 12 Alt 3S7. Sal 
lei then Dai v W F Ltqge, I L. R 22 All 149, 
and Jhanda Singh v IKoW uddin I D It 38 
All 570, relied on. Palaniappan v Subbar ay a 
Goundan, I L IV 80, overruled MUTHUVEm 
MoDALlAH II VVTimjiaA flluDALIAR (1919) 

L L R 42 Mad 407 

ss 68, 59, 70 and 71— 

See Equitable Mortgage. 

2 Pat L J. 293 


as 58, 59, 68— 


Set Mortoaqe 1, L. R. 44 Calc 388 


S*. 68, 60, 98 — Possessory mortgage »n 

1891 for one pear with a covenant to treat i( as sale • 
in default of payment — Anomalous mortgage — A'o 
right to redeem efter eme year A document of 
1891, which was described as a "Swadioa Tanaka 
Mcddatu Shamtu Fattiram ' which may bo 
translated as a possessory mortgago deed con 
taming a condition for a period fixed contained 
among others, the following terms ‘ within these 
limits & bouse site together with a thatched house 
thereon we have mortgaged that is. wo have 
kept it as a possessory mortgago and have received 
Rs 10 from you So having paid tbo principal 
and interest pertaining to these Ra. 10 within 
the end of a year from tho »aid date we shall 
take possession of our house and site If wo do 
not act according to the said condition we shall 
quit the land and house as if this is a sale. 1 * Jo 
a suit for redemption brought after the data 
fixed for redemption t Held that the transaction 
was is an anomalous mortgage as described in t 


Sr 
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• » 59 — contd. 

under a 59 of the Transfer of Property Act (IV 0* 
1SS2) In the meanwhile on the 24th June 1908. 
the Government of Bombay issued a notification 
exempting certain districts including tho Poona 
District m which the mortgaged property was 
situate, from tho operation of ». 59 of the Transfer 
of Property Act (IV of 1832) The notification 
was given a retrospective effect from tho 1st 
Janaary 1893 On the strength of the said Doti 
fication. the plaintiff applied to the High Court 
for review of judgment and hifl application being 
rejected, ho, in tho year 1910 instituted the present 
suit to enforce his mortgage and both the lower 
Courts having rejected the claim on the ground of 
ret judicata the plaintiff preferred a second appeal 
Held confirming the decree, that the decree passed 
by the High Court in 1903 still subsisted and was 
not affected by the Government notification 
although the notificat on had retrospective effect 
The notification could not abrogate rights which 
had been Judicially declared and had been merged 
in decree Kay v Goodwill, 6 Ding 576 and 
Zemm v 31 it dull [1912] A C 400 followed. 
Lasts mfiSKiO Krishmji r BALKursirwa Itaso 
vain (1912) I L. R 36 Bom. C17 

4. — Where a deed was 

executed by two pardanashin ladies in the presence 
of their husband and tho latter after seeing the 
exccutfon of the document signed his name under 
neath but not where other witnc«f 03 signed and 
•pparpntly just to notify his approval Utli he 
was not an attesting witness Sriyati Bar 
JvPabtv At_ak JIaxjari Kuabi r Srecan Bab 
ksbd CoMBAKr 6 Pat L. J 473 

5 — Equitable mart 

t iqc — Deposit of title deed* of property silua It in 
nwfmseil — Intention to create c haryc, proof of — 
Pcqietration The plaintiff deposited with the 
defendant in Bombay title deeds of his property 
situato at Nasilc and borrowed a sum from tho 
defendant. The defendant also at the same time 
execute 1 in favour of the plaintiff a writing setting 
forth tho clear intention of tho defendant that tho 
deposit of title deeds should bs lecunlv for the loan 
from the plaintiff an 1 binding the defendant to 
■execute on demand a proper legal mortgage of tho 
property covered by tbe title deeds deposited 
Ibis writing which was the only evidence avail 
able rf the defendant s intentions ia making tie 
deposit of title deeds, was not registered Held 
that the deed required registration as it created 

* charge upon tho property , that in It* absence 

there was no evidence whatever of intention to 
connect the deposit of title-deeds with the debt , 
and that the mere fact that there was a subsequent 
or contemporaneous loan was not sufticient in law 
to warrant a presumption apart from any other 
evidence that the contemporaneous or antecedent 
•deposit of tltlo-decds was necessarily made as 
security for the loan Bchram Rashid r Souiaji 
TrsrowJt (U'13) I L R 38 Bota. 372 

8 - — ■■■■■■ ..I jlartyage d"d 

e Treated by pardon oiJtiw Mur. oflr Aofion rf— 

1 equirtmerle a t la identity of encutante. and as ta 
s o tntttet «<i»j eipnatum made—lFmctr of nfll 
of jeiorily by fret mortjajet iw favour of nrcor-d 
tnortjrpet — Digit ta r»cor tr main fed portion of 
claim >H n&srgvrst ml from jwtlAitr of m oft 
gojor'e ixtereet ta rfArr property lomjymd in 


TRANSFER OF PROPERTY ACT (IV OF 188S) 

— contd. 

S. 89 — contd. 

mortjaje In a suit on a mortgago executed 
b> two pardanashin lad ca, the defendant objected 
that tbe deed had not been duly attested in accord 
anco with the provisions of a 59 of the Transfer of 
Property Act (IV of 1832), as interpreted in the 
decision of the Privy Council in Shamu Palter v 
Abd 1 1 Kadir Pant hart I L P 35 J lad 607 1 
L P 30 1 A 216, and was therefore not operativo 
as a mortgage On this point tho High Court 
differed SirH G Richards C J , finding that tho 
attestation was not complete, because the attesting 
witnesses had not actually seen tho signatures 
of the executants put on tho deed, and Sir I* C. 
Banerjj being of opinion that that requirements 
as well as all others necessary had been observed 
Held (upholding the finding of BiXEBjr, J ) that 
the deed had been dulv attested within tho meaning 
of s 59 of the Act Two at least of the witnesses 
wero well acquainted with the executant", and 
though they d d not see their faces they recog 
ruled their voices and saw them sign tho mortgago 
deed Held (alTrming tho decision of the High 
Court), that the pAsinttffs (rrvpondente) bad not 
in a former nut insisted on thtir right as prior 
mortgagees but had waited it m favour of th« 
•ccond mortgagees and ao left their claim only 
partly aatufied did not. under the circumstances 
of tho case disentitle them from recovering tho 
unsatisfied portion of the debt in the present suit 
from tho appellants (defendants) who wero \ ur 
chasers of the mortgagor s interest in other portion 
of the projierty comprised in the mortgage 1 \»da 
HATH IfALWAt r Pah *>tl> DpadhIa (1915) 

L L R. 37 Afl. 474 

7 — — A tt tit at ton — Doeu 

meat otlrrted by oi e w tasss only — Uorlqngi— 
Charge A document purporting to be a deed oi 
mortgage boro tho signature of ono attesting 
witness and tho name of another jierton was 
written on the margin Ly the scribe but then was 
no signature or mark mode hy his second person 
In a suit brought upon tho document miter his 
death it was held that tho d wumrnt was not duly 
atteftrd by tno »ltneH»'>» within the meaning of 
s 59 of the Transfer of Property Act, Inasmuch at 
there was noli log to show that the person whose 
name appeared on tho d ctiment as an attesting 
witness had autl onsed tho scribe to sign it for 
hun and therefore it coal I neither operato as a 
mortgago nor create a charge on immoveable 

f ropertv PaSau Ha'S r Pahiihir bison 

1918) I L. R. 38 AIL 481 

7 (a) AUfilntuin of 

nortq iqe deed— Sente i tho eigne far and •* behalf 
of the mortgagor if competent to become ore of the 
atteehnj iritneeiee—Pinonat decree, vhrn altcir 
able The executant of a certain mortgage deed 
was illiterate ami she etecuttsl tie instrument 
• ly tho jten of * tie scribe of tho document 
■ ho also signed the document st one of the attest 
log witnesses Held — That the document wst 
not legally sttrs* ed by tie scribe arteidlrg to tbe 
provisions of ia. £9 of the Transfer of Property 
Act Where no mark, seal or thumb imj rr» 
tide of the mortgagor appears oa tb* mortgage 
deed, the urnhe who eteeutes the document lor 
•a 1 on behalf of the mortgagor is not competent 
to become an alt citing witness to attest tie sig 
nature he hlmtelf In written out ( pendnt 

5 f 2 
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TRANSFER OF PROPERTY ACT (IV OF 18S2) 

—con id. 

ss 59, 100 — amid, 

ness, could not operate cither as a mortgage or as 
creating a charge on immoreablo property within 
tho meaning ot s 100 of the Transfer of Property 
Act, 18S2 Shamu Potttr v Abdul Kaiir Aain- 
ihan, 1 L R 35 Mad 607, referred to Col- 
KCTtm OB MnutAFO* r Biugwast Pkasvd (1913) 
LLE 35 AH. 164 

*. 60 — 

See 8 68. . I.L. R. 39 Mad. 1010 

See s 98 . . I. L. R. 43 Mad. 589 

See Mohtoaob I. 1 R 43 Bom 334 
I. L. R. 43 Mad. 37 

1. ■ i ' ' ' Mortgage — Jb 

demphon — Tender of mortgage money at a condition 
precedent to a suit for redemption S 00 of the 
Transfer of Property Act. 1882. docs not neces 
mnly mean that before a amt for redemption can 
be instituted tho amount due on the mortgage 
must be paid or tendered and this would obviously 
bo impossible when, the mortgage being urn 
fructnary, the plaintiffs case is that tho debt has 
been liquidated by tbe profits of the property 
mortgaged Banti v Oirdhar Lot, If eekly Antes, 
1894, p 143 Rartwgh Srngh \ A chhaibar Singh, 
I L R 36 AO. 36, Muhammad Ah v Baldeo 
Pandc, 14 A L J 56 Mewa Ram Singh v (langi j 
Ram, 17 A L J, 910 and Muhammad Mushtan 
Ah Khan v Battle Lai, 1 L R 42 All 420, referred 
to Htt SltCH v BlrtARI Lal. 

I. L. R. 43 AIL 95 

2. -■--■■ Mortgage — 

Redemption — Mortgagee to remain in poster non to 
long fruit bearing treet remain on land — 11 Artier 
JAe term operated at a elog os equity of redemption — 
Ilrllhan Agriculturist’ Relief Act (XV// of 1879), 
t 13 A mortgsgo deed of 1807 provided that on 
payment of the principal som on the expiry of 
twenty one years tho mortgagor shall be entitled 
to recover the land and trees free of all charges 
and that if the money was not so paid the mort 
gages will be allowed to develop the land bv grow 
ing fruit bearing trees on it and will not bo required 
to give up possession until the trees had ceased 
bearing fruit. The mortgagor did not redeem 
at the expiry of the stipulated period of twenty 
one years. Tha mortgagee who remained in 
possession planted a number of fruit bearing trres 
on the land. In 1913. the mortgagor sued for 
Ti'irtmjjf.'rjn. of. this, ■mv&f&f r»- of. WK mular. tta 
Dekkhan Agriculturist* Itilicf Act contending 
that tho stipulation in tbe deed postponing the 
mortgagors tubing possession so long ss there 
were fruit bearing trees on the land waa a clog on 
the equity of redemption Held, that the provi 
sion in the deed postponing the mortgagor’s 
taking possession so long as there were fruit bearing 
trees did not operate as a clog on the equity of 
redemption. Held, further, that tbe proper relief 
which the mortgagor was entitled to waa that 
■under s. 13 of the Dchkhan Agriculturists’ Relief 
Act, 1879, namely, tbe taking of an account from 
tho beginning of tho mortgage up to the date of 
■the suit Tbe words “ at any time after tho pnn 
eipal money has become payable " in a 60 of the 
Transfer of Property Act, mean become payable 
.according to the terms of the contract. Per 
Itvivov ArJmo C J • — S 60 of the Transfer of 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

—eontd 

S 60 — contil 

Property Act merely enacts that redemption le 
to be according to the terms of the mortgage 
contract aod there is nothing in tho Transfer of 
Property Act which says anything about clogs 
on tbe equity of redemption Gesu r Nabatan 
(1020) . I. L. R. 45 Bom. 117 

3. — ■ ■ — — Suit by assignee of 

Hindu widow t right to annu ty charged On pro 
pertiet a portion whereof acquired ty plaintiff — 
Apportionment of Ike plaintiff* claim between pro- 
perties acquired by him and rest of charged pro 
pertiet— \\ ,dow t right whether personal or trans- 
ferable A Hindu widow in consideration of 
releasing her life intent in her husband s pro- 
perties, obtained from her two brothers in law a 
deed of maintenance whereby sho was entitled to 
receive Ps 100 per annum in cash and certain 
nee from them with tho payment whereof certain 
properties were charged Tho plaintiff tho 
assignee of this nght of tho widow, subsequently 
purchased a portion of tbe properties not free from 
encumbrance created bv the deed of maintenance 
The first Court partly decreed tho plaintiff s suit to 
enforce tho chargo Tho lower Appcllato Court 
decreed tho whole of the suit against tho pro- 
perties not purchased by the plaintiff Held, 
that tho case was covered by the last few words 
of the final clause of s. 60 of the Transfer of Pro 
perty Act A mortgagee having become a partial 
owner of tho equity of redemption is bound to 
apportion tho money which he seeks to recover 
a* between tho properties acquired by him which 
were subject to the charge and tho rest of tho 
mortgaged properties Held, also that this was 
not a personal right of the Hindu widow It 
waa a claim which the widow had under a deed 
of covenant for which there was a charge on 
certain properties and it was capable of transfer 
in tho same manner as in other case* Tho mere 
fact that tho grantee of the deed of covenant 
happened to be a Hindu widow did not prevent 
her from transferring her interest, if sho thought 
fit «o to da Rajat Kmrvi I)ibi r Raja Satya 
NntA*>JAi Cuakhabarit (1910) 

23 C W. N. 824 

4 Mortgage — Suit 

for redemption — Tender of mortgage money rot a 
condition precedent — Usufructuary motgagee plant 
tng trees — " Improvement ’ It is not necessary 
that a mortgagor who wishes to redeem should 
maVe a tenaer or payment of t’ne money due on 
the mortgage beforo instituting a suit for redemp- 
tion. A!1 that s 60 of tho Transfer of Property 
Act, 1882, provides is wbat constitutes the right of 
redemption, and there is noth ng In the section 
which requires that a tender of the mortgage 
money should be made as a condition precedent 
to tbe institution of a suit for redemption The 
planting of trees on the mortgaged property by 
a mortgagee in possession is not such an improve- 
ment as entitles him to claim compensation from 
the mortgagor, hut he is entitled to cut down 
and remove those trees IUchcvjxdiv Rai e 
RAOurwAWpAW Pamib . I L. R. 43 All. 638 

5 — - — One of several 
mortgagors if may redeem whole mortgage— Mortgagee 
foreclosing without mtuh/ij transferee of one of the 
nortaaoed properties rxntu — Loiter if baunA to re. 
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° F PR0PEET? ACT ( I7 Of 1852) TRANSFER OF PROPERTY ACT (IF OF 1882) 


deem that p 


a tto 


vptrly only — English law and Indian 
mnt, if different It is not the law 
than it is in England, that 


50,_67— 83— eon« 


than his ahan 


in Indi . _ __ v 

lovoral mortgagors cannot redeem 

' 0 unless the owners of the other 

or do not object Subject to pro 
por safeguarding of the right to redeem which 
theso other owners may possess, bo is entitled 
to redeem the mortgage m its entirety, unless 
something had happened which extinguished 
the mortgage in whole or in port The concluding 
part of sec 60 of the Transfer of Property Act 
does no more than declare applicable what is 
but the Law as established in England In Eng 
liah law, the transferee of a part of the seourity 
is entitled to redeem the entire mortgage on the 
properties generally and correlatively cannot com 
pel the mortgagee to allow him to redeom hit 
kab (? '*&) Bin p Ttnta 

23 C. W. N. 241 
■ ss 60. 61, 62 — Mortgage to th posses 
Sion and charge on the same property in favour of the 
same person— Assignment of equity of redemption — 
Breach of contract by mortgagor — lass to mortgagre — 
Right of assignee of equity of redemption to redeem 
mortgage to th possession unMouf paying amount due 
on the charge and the lost sustained by mortgagee A 
mortgagor has a statutory right under s. 62 (6) of 
the Transfer of Property Act to redeem a usufruc 
tuary mortgage on properly whioh is also subject 
to a simple mortgage, without redeeming tho latter 
also Therefore where a person mortgaged some 
of his properties with possession and regained 
possession of them bv executing a rental agreement 
gunng a charge thereon and on other properties 
for all arrears of rent held that tho mortgagor 
could redeem tho properties mortgaged with pos 
session alone without be ng obi ged to pay at the 
samo tiroo ony amount due under the eimplo 
mortgage, TajjoBibi » Ehagwan Prasad.USOf) 
/ L 11 16 AU. 295, followed Tho losses which 
igee might have sustained by reason of 
im nutted by the mortgagor 
specifically charged on the 
are recoverable only from 

612 IP C r??u 0} i l Qa , r , h 1 L 11 33 A1! 

6 | II c followed Per Wallis C J —Quart 
* “Ortgogor has the right to 
“Otlgage on h s property without at 
Paying off another mortgage on tho 

a^aeS’S5f 7asg o;-S- 

app! cable to „ nA , 

na/Ait op 'VzvxaTAaxni {1021) 

jen VL R- 44 Esd. 301 
' nt V for redemption — 

®pvr- ” • 

mplion and raon iiTqJSUWnf' 


I by mortgi _ 

/JF” °f ’"X?A7' °' defendant, f* 

zssst 

jot redemption by mortgagor, Maintainability 


breach of contract 
and which were n< 
mortgaged properti 


°/ — Rre judicata Where a mortgagee sued foe 
aale on a mortgage bond of 1801 and obtained a 
decree in 1872 which contained a provision, in 
favour of the mortgagor who was a defendant 
therein, for redemption and recoveiy of possession 
of tho mortgaged lands in execution of the decree 
but the decree was not executed by either party • 
Held, that a fresh suit instituted by tho mort 
gager lor redemption of tho mortgage was barred 
by the rule of res judicata Vedapurath r. Val- 
lahha Vahya Itoja, I L. It 25 Had 300, and 
Adipurannm PAJai r Gopalasamt Mudali, 1 L 
R 31 Had 351, referred to Rama v Bhagchand, 
I L ft 32 Bom. 41, dissented from Kaboa 
Atyasoab v Naratajta Chakiab. (1913) 

I L R 39 Had. 898 

ss 60, 74, 91- 

See STobtoaos I L R 34 Mad. 115 


Sec RxBEiCTTtoy . 3 Pat L 3. 490 

■■ as 60 and 91 — Redemption, suit for, 
by the owner of a portion of the equity o] redemption 
—Mortgagee in possession — Venice from other 
co-ownsrs of the equity of redemption — Payment 
by vendee of his snare of mortgage-amount to the 
mortgagee — Possession, surrender of, by mortgagee 
to vendee of aliquot portion of lands— Objection by 
mortgagee and vendee to redemption of th* whole 
mortgage and surrender of the. whole mortgaged 
property — Redemption of plaintiff’s siare only on 
payment of Aw share of debt — Possession of lands, 
right to, by fair partition in a suit for redemption — 
Equities on partition— Transfer of Properly Act 
(/ V of m2), s 01, construction of Where tho 
plaintiff (an owner of a half share in the equity of 
redemption) sued the mortgagee and the owner 
of the other half of the equity of redemption, 
who bad redeemed one half of the mortgage, for 
redemption of the whole mortgage and for the 
recovery of possession of the whole of tho mort 
gaged property, l) e High Court on Second Appeal 
passed a decree for redemption of the plaintiff's 
half-sbero on payment of half the mortgage- 
amount and foT part ition and delivery of possession 
of half the mortgaged lands in respect of such 
share Ths owner of a portion of tho equity of 
redemption is not entitled as matter of right to 
redeem, the whole of the mortgage and recover 
possession of the whole of the mortgaged property, 
on payment of the whole of the mortgage-amount 
against the will of the mortgagee in possession and 
of the vendee of another portion of the equity of 
redemption who was put in possession of some of 
the lends by the mortgagee on payment of an 
aliquot portion of the mortgage-amount The 
question whether the Court will allow redemption 
of the whole of the mortgage at the instance of a 
person eotitlod to a part only of the equity of 
redemption must dejsend on the circumstances 
of each esse sod the rights acquired by the mort- 
gagee or by third persona subsequent to the mort- 
gage. Kvrcy Hal v Fttran Hal I L B 2 All 
565, Husshi v Davlat, I L Jt 23 AO 262, and 
Aatrah Azimut Ah Khan v Jowohlf Singh, 13 Moo. 

/ A 404, followed Tluthasanan AsmWri r 
ran A ambvdn, I L P 22 Had SOS, 
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TRANSFER OF PROPER XT ACT (IV OF 1882) 

—contd 

S3 60, and 91 —contJ 

dissented from S 61 of the Transfer of Property 
Act, explained. Rathva Mod An i PzausiiL 
Reddy (1012) . . LI B 38 Mad- 310 

ss 60 and 98— 

See b S3 . I L R 39 Mad, 1010 

Mortgage deed, simple 

and iwifructvary combined — A o anomalous mortgage 
— Redeemable — Mortgagee, to be vendee on mart 
payor’s failure topaj at the stipulated time — Whether 
mortgage bp conditional tale Whero the usu 
fructnary mortgage deed provided that if the 
mortgage amount wa» not paid on the stipulated 
date, the mortgage m to work Itself ont ae a sale 
for the principal amount and further contained a 
eovenant that the mortgagor would pay to the 
mortgagee the coats of the construction of earth 
work, etc , on tbo date fixed for redemption as per 
the accounts of tho mortgagee lltld that it was 
not an anomalous mortgage as defined m ■ OS 
of tba Transfer of Property Act the word not* 
in a 6S governing equally tho words a combma 
tion of the first and third or the second and third 
of each forma " in (he section and that therefore 
it was redeemable Amnrehand r Alfa ifarar, 
I l- JC 27 Bom C00 and Ammanna r Guru 
murthi, 1 L B IS Mad 61, dissented from 
Ptrayyi v 1 eniata, J L It 11 Mod 103 and 
Auhnedur Fu&hraA I L It 35 Mad 711. follow 
cd Per Sadasiva Attar J It is a combination 
of a simplo mortgage and a oaufroeluary mortgage 
clogging the equity of redemption A mortgage 
deed which begins as a mortgage transaction, 
cannot bo called a mortgage by conditional aale, 
though It ia a mortgago giving the mortgagee 
after a certain timo end on breech of certain condi 
t Ions, a right to claim tit ie aa vendee Per Srxwcza 
J It is either a usufructuary mortgage deed with 
a clog on tho equity of redemption or a usufruo 
tuary mortgage combined with a mortgago by 
conditional ealo and in either ease redeemable 
under » 60 of tbo Transfer of Property Act. Go 
palatami v Arunaebetta, 1 L. It 15 Mad 304, 
referred to Kangayga Gurulal r Kahmuthv 
A tnau, I V. 11 27 Mod SIC distinguished 
Sxunvisa Atvanuau « Raduxaebiseyau Pillax 
( 1013) . I L R 38 Mad 687 

( 61- 

Fee MonrosaB 25 C W N 129 
I L. R 1 Lah. 105 

IS 61 and 62— 

See s 60 . I L K 41 Mai 301 

bs 61. 85 and 03-C.n2 rroetdtn 

Cade (Aet Y of ISOS) O SXJIY, rr 1 and 11— 
Mortgagee hold tag two mortgagee — Suit on the second 
mortgage tub} el lit hie taler eel ta o prior nertyoy* 
—Maintainability It is open to a mortgagee to 
bring a suit for the recovery of lua debt by sale of 
the properties mortgaged to him subject to Lis 
Interest in a prior mortgage. Soramabia r 
lUiAsrrxivAxu (IMS) 1 LR 93 Mai 927 

.. — s- 63— Attrition to mortgaged fro- 

petty, mor/gogar’e right to, if degrade on special 
eitn ntaqt of mortgagee as nth ia centring tie eetti- 

nm Jlorraogra “lea eo-evrer of Uu- property— 

4C7*i*tlK>* by mortgogrt cf nsgnti 4 ajiags In tie 
Property— M ortga , it’s right e» rrl'Tfjtiou cf 


TRANSFER OF PROPERTY ACT (IT OF 1882) 

— contd 

— > 63 — contd 

mortgage Where the plawtifi a share in a mehal 
wsa mortgaged to the co proprietors of the mehal 
and the mortgagees during the continuance of 
the mortgage bought in some of the raiyatl hold 
togs of the mehal from tho tenants and obtained 
possession thereof, separating tho lends purchased 
from those iq the possession of the tenants Held, 
that on redemption of tho mortgage, the platntiS 
was entitled to get that possession of the lands 
to the extent of the share in tbD mcbsl on payment 
to the mortgagees of the proportionate share of 
the expenses incurred m acquiring them Per 
N R CnarrEBJEA, J — Tho purchases were 
accessions to the mortgaged property within the 
meaning of a 63 of the Transfer of Proj erty Act 
The mortgagee a right to the accession* to the 
mortgaged property under a 63 of tho Act does 
not depend upon whether the mortgageo had any 
special advantage by reason of hia position as 
mortgagee in acquiring the accession Ktshen- 
dally SIumlarAli IBP 3 Calc 19S referred to 
S 63 of the Act applies to a case where the mort 
gagee hold the property both as co proprietor and 
aa mortgaged Ram IiBrca \axais Srsioir o 
Asibika i’uASAO Small (1913) 

17 C W N 586 

&s 63. 72, 76- 

Fee JIOBTOAGOE ASO MOTITOAOEX 

I L R 43 Rom 69 

I 65— 


2 Pat U 3 480 

Fee MoETdAoe I L. R 35 AIL 48 
I LB 38 M»d, 18 

Maty of a mortgagor in 

possession to pay public charges, purely personal — 
Aeyuuitlon of equity of redemption by trespasser — 
A on-payment of puUtc revenue, and pure ha it by 
trespasser in tire sue tale — Ezlinguhhtntnt of 
mortgage. The implied covenant on tt* part of 
the mortgagor in posaowfon mentioned in a 63, 
el (e) of the Transfer of Fronerty Act (IV of 18S2), 
to pay all public charges U In tl c nature of a per 
aonal covenant end ia not one arisjig by virtue 
of his being in possession of tfe mortgaged pro- 
perty lienee if after tla creation ot a aimj Ie 
mortgage, a stranger acquiree tho equity of w 
demptlon by advene possession »a against the 
mortgagor, the acquirer ia under no duty towards 
the mortgagee to pay tho publio revenue payable 
cn the property ] and therefore, if after aUowieg 
it to te loll for arrears of rrrrnua, he boys it 
himself, be bolds it frr» from the mortgage. The 
rule that no man can tale advantage of hit (nod 
doe* not apply to a cam bte this where the party 
charg'd with fraud does not aland ia any Inin 
eiaty relation to, or has a joint in'erett with, 
the person defrauded and ia tin ler no duty to 
protect Ui Intervals A arret, Fulhte, Asms Ally 
Kim v rajah Ojoodhpmxm Khan, It) Moo / A 
S/d, dlsth^uUbevL Quant tt tether an ninpa-n 
tor value iron the mortgager t* affected by lb* 
mortgagor* * aovenact to pay the priU.ii claim f 
fntnu e. IU*I Fum (!#)«) 

L L. R. 39 Mad. 653 
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DtttMNitt Run 


Set Momoige I LR « Calc. 175 
LLP. 39 H&4 17 

■ - — - Vm/ruflt/ary mortgage 

— Dfi/« JXI yalle iri/Jla a fired period— hpiry of Ihe 
pervod — If ortjngre, t right (o or otitt Jot tale 
Where under » nsufractuary n oil page tie mart 
gage debt la nmdo jwyal lo * ithin a bxed period, 
the mortgage ih not purely a usufructuary rnort 
gago and the mortgagee Us to the absence of a 
contract to tho contrary the right to an order under 
B 07 of (he Tranafrr of I roperty Act (IV of 18S2) 
that tho property lio soil after tho dclt has l<cums 
poy»Hr Mohadugi \ Jot, I L It 17 Bom 4.5 
indAriaAnor liar, 10 Bom I It G/J ext lamed, 
J*x e Kwan-aasHvr (1010) 
It. R 11 Bom 482 

— — — I gki of pu sm mort 

fagte to tut for file in bj cl to prior mortgagn — .Sail 
for tale by frit mortgager iriiAoW tmpirading 
nlrrtfueut motif igee—punhastr in tzecului* rights 
of — 1< S 1 1 «/ pui*a» mortgagee fra me jot sole afimti 
purchaser — 1 nrthairr in pairs* mortgagee i tu t 
right of H hero a prior mortgagee turd for aale 
on h a mortgage without making a pulinc mort 
gageo a party to hla au t and obtained a decree 
an 1 in execution of lha decree the property was 
Bold and p rrbaard by a third person the | ulene 
mortgagee la entitled to a le lor sale on ) a n ort 
gage aubjei t to tho prf r morlengo after making 
the pnelaaer a parte to bi» auit Mott i Vitld 
Setthi e dckurUna \ir “I Mad t J III fol 
lowed I enhateljiri e WiJOjki Chnnar Mad 
l J ISO anl l enhalanareinim m iA V ran tab 
I L It t Mad JOS d aaented from. J/nbammmt 
V«in Itauih n e Itnlulla I !- It it Had 171. 
\ enbataran ann Iyer t Compel! / L It 31 
Mod I’l and Itnngayya Ch /liar v PorrAnr-Jrfhi 
Voiclnr ILK "tl Mod 1°0 referred to tase 
law on thee ibjcet reviewed. 1 igbLa of purchasers 
in the prior or subsequent mortgigre a auita riia 
ciinaed. Cmxxt Ptu.it r \ fisk jTasaiir Cucr 
xun (IHI5) I L R 40 Mad. 77 

Mortgage — Su t by om 

mortgagee to rearer his induvlnat aSara <a the 
mortgage debt — ji lot amount! to n severance of the 
intertill of the mortgagee! Certain property waa 
mortgaged by A to It anl J Then other property 


OF PROPERTY ACT <IV OF 1882 
t 67— ro*t<f 

deed there i» a eorenant for payment of the tnort 
gage (ftl! — Appellate Court a potrtr lo peat a per 
ion at decree in the appellate itage Under the 
prot iaiont of ecc 67 of the Transfer of I roperty 
Act * decree for ealfl may be made in favour o I 
the mortgagee when the mortgage fa an I ngUib 
mortgage When the mortgagor oovenanta to 
transfer the I ypotl reeled properties indctoaaibly 
to the mortgagee with tho naual clause for rodemp 
t on and further covenant) to pay the mortgage 
debt with inlereet to the mortgagee hi* heir* 
and aaeigna the Utter clause fa a personal covenant 
to pay out of ) ropertiea otler than the hypothe 


the latter clause would bo 


entirely lu perilous l( the part lea bad no intention 
that the n ortgagor about 1 be pefaonally liable 
to pay lo the mortgagee the money due to him 
Theref re In aueh caaea tl e mortgagee ia entitled 
to a decree tor sale aa also to a |*ersonsl decree 
agalnat the mortgagor A penona! decree may 
bo made aga net the mortgagor at the appellate 
stage A* unax Bath * Uommiux Roaaa. 

£8 C W N 318 

tt 87 utl 88- 

ire a. 38 | LR U MaJ. 259 

I 1 R 45 Bom 523 

U 67 83- 

S e a ei I L. R 29 Mad 898 

Bf 67 99 100- 

8ce tint rnoctDme Cone 0 XXXIV, 

» I S II a»d IS 2 Pat L J 55 

a 88- 

See Civil Paocrntar Cod* 100S O 
XXMV B. It 1 L. R 29 AIL 36 
See MoBToao* I LR 41 Calc. 388 
3 Pat L. J 162 

. . ■ - btulntclnary mortgage 

— Di’pottttt on of v ertgagr. — 1 ght of mortgagee 


it for d It, Ad 


haa fail d u 


mortgaged by 0 {X»s brother) also to B and J 
aiymenttv a n - --■* a usufructuary 

favour of U alone 
mortgages sod B 


Subsequently K mud G 
mortgage ol both proiwrt ea in 
ostensibly in Jico c f t) e fonner 
purported to give the mortg...„. J _ 
of those mortgagee Held, tint in these clrvum 
atancea it waa competent to J to auo the mort 
gogora ior tho rtctAery ol hla share id the mort 
gage debts due In respect of the two earl er mort 
gage*, the action taken hy It amounting in law 
to a aoverance of tie Interest* ol the mortgagees 
with the consent of the mortgagors Cobind i!a«i 
T Sundae Singh JS09 AU llrel/y hotel °49 

° Jactuiu StxcM e Ga*ca ‘Janat 

< WW > 1 D- R 41 All. 631 

. . , Mortgagee $ right to 

a decree for tale when the mortgage n an hngl eh 
m^aso-Cm' Procedure Code {Act V of 1989) 
Or XXXI\ r B — Mortgagee l right to a per 
«Ml*tW *ji iil the mortgagor when after the 


uottgageo who 
ineoquent mortgagee 

... ould havo preserved 

tho security ia not entitled to aun for the mort 
gage money under a ftf l)l f xla I^tL LitownBVJiT 
* Mv&iw»aT Sownavati Kot* 

£ Pat L. J 490 
•> • Mortgage Ulth 

hanng higher 


jewtnes — D epomeieien by parrot 
mle than mortgagee — P ght to me gor nvn 
gage nosey Dnj unsrea on of the n ortgageo by a 
person holding a better t tie tl an tl c mortgagor a 
comes under the provla on* ol * 68 (c) ot the 
Transfer of Property Act and entitles tho mortgagee 
to aae for the mortgage money \oMtii Jtam 
T Ram Char, tar Bat M«H<, \ota IS97 p. 1/ 
referred to Pau SraaT JIisra v Ccr Pb*b»d 
I I* R 43 All 484 

3 - ... Uwfntchiang 

mortgage! invalid for want of attestation— Depnca 
t on of posstmon not bg mortgagor but by title para 
mount — Suit for mortgage money whether maintain 
able. & 88 of tho T ranaler of Property Act does 
not entitle » person who takes a usufructuary 
mortgage which is invalid for wnnt of attestation 
and who i* deprived of h s poeacseton by t tie para 
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TRANSFER OF PROPERTY ACT (IV OF 1832) 
l. 68 — tonlt 

mount »n i not hy any net oi )ii« mortgagor, to sue 
for the mortage menrv The default referred to 
in i 69 (6) as entitling the mortgagee to sue for the 
mortgage money Is one anten if to the deprive 
tlon of noaicsaion, and I* Kara il lie mortgagor 
to establish t!< possession whm called ujy n as 
«gnin*t the strangers dispoesesslng Itw mortgagee 
la no default witl in a tW(b). J tat A ant yin Siagk 
v xtM.. hfr* .\*lA I I h 4t laic 3SS, 

distinguishes!. Rtrm* r PnuKaim Karr* 
f*v (1019) . I L. R. <2 M»4 578 

— — - — — *. 69 —Sait by vinrhpijtt—SurfJttl 
proceed* retained Ay mirlgager— It hethrr attack 
■etUr tin hr tntrraxl order Criminal Procedure Code 
O' of MS), • JS5— Dnortty r/ Crown oi-t attack 
raj creditor A mortgager «nld tie mortgaged 
1 n>i<erty under a power oi tale and alter durl.arg 
ing Via oan dues, retained the suqilus aate prexresls 
for payment to the mortgagor The mortgagor 
an rontielnl and rentoKol to pay a fine which. 
If recovered, «u directed to he [«ul to tho com 
1 la hunt A warrant for recovery of the foe waa 
leaned under a 3*0 ol the Criminal Procelate Code 
agalnat the fund* in the handa oi tho mortgagee 
who paid the amount to the tualliff The ) laaintifT, 
who had attacl ed tho mortgaged property in 
execution of a decree against (he mortgagor, 
slisjutcd the right of tl o Crown to proeted against 
the fond, or at leaat in preference to him and aned 
the Secretary of State for India an 1 the com 
plainant to whom the amount «a« paid Held, 
<«) that the aurplua amount retained by the 
mortgagee waa money held in tniat by him for the 
mortgagor under s 6 > of the Tranafer of Property 
Act i In) flat a warrant eonlt be issued for the 
levy of the fine by dutrpaa on the amount in tho 
handa of tho mortgagee under a 3S6 of tt e Criminal 
Procedure Code, and (tn) that the fine waa a 
Crown debt which had priority over tho plaintiff" a 
debt, though the fine if recovered, waa directed 
to be paid to the comjlainant Ilcnr ViraLiB 
v Tnt Secretary or hr ate for Ivdia (1016) 

I LR 40 Mad 767 

« 70— 

See Equitable Mortgage 

2 Pat. L. J 293 

— J forlgage of mvlanare 

rt git Where a mukaimndar mortgaged hia 
mufcamrl right and the mortgagee obtained a 
decree on the mortgage for aale of the mortgaged 
property Held, that the decree holder waa not 
entitled in execution of the decree to aclt tho 
1 rah mot tar right in the property which had been 
acquired by the mortgagor subsequent to the pass 
ing of tho decree Haradhan Chaeervartty v 
llABOoBtsD Dutta , . 6 Pat- L. J 347 

— m 70 and 71— 

See EQOTrABtE Mortgage. 

2 Pat L J 293 

s 72— 

Bee Mortoaoe . 1 Pat h. J 889 
, 1 1 R 48 Calc 448 

I L. R 38 Had 18 
See Mortgagor and Mortgagee 

I LR 13 Bom 69 


TRANSFER OP PROPERTY ACT (IV OF 3882) 

—eontd 

a 72— coat). 

. . Storigagt—Jlalrmplian 

— Pu relate hy mor tjogee of port ion of mortgaged 

property — [tight of mortgagee to jnti trhelt burden 
of mortgage dtlt on remainder — Fnlancement of 
r (rente at trend on mortgag'd property vhoet 
mortgagor runlet kimnlf lutlle for tt and mortgagee 
t«iy* ir to prof ref preprrf / In IKDa village named 
hachanra waa mortga|cd to tie j redeeeaaora of 
the respondent (defendant) , and in INTO tho same 
mortgagor mortgaged 11 bi*<**» of kml-iura and 
(1 ilswas of ancthrr villagn called Agrana to the 
aamo mortgage! I n icr the term* if tie later 
mortgage tie mortgagee was to have |x«vosaion 
of the niortgvgci) pro] re rtu a rvalue the rent* and 
I re fits an I pay therewith the (•ovcrrinrnt revenue 
which waa separately assessed on the two ahnrea 
out of the balance 1 r waa to retain tl t interest of 
the bain ami pay tie mortgagor a yearly sum as 
malrksns At a fresh settlement was in | regress 
the mortgage further provided that if at tl a 
recent settlement the Government revenue is 
enhanced or" decreased to some extent I (the 
mortgagor) shall be entitled to and liable for it, 
and the mortgagee shall luvve nothing to do with it ” 
The revenue on the two properliea was enhanced, 
onKaehnura by Ps 80’ and on Agrana hy Re <69 
In 1973 the equity of redemption In Agrana was 
untuned hy tl e predeerss r of the appellants 
plaintiffs) who afterwards sued and obtained 
a decree for the apnortionnunt of the malikaoa 
due in respect ol his share of Agrana, which amount 
they sutoequently receiveil annaally less the 
enhanced amount of the Government revenue 
assessed on it. Iii 18~S the mortgagee ) urebased 
the whole r>f Hachanra in execution of a decreo 
ohtaincil ly him on the mortgsgo of 1808 but ho 
only obtained possession of an 11 biswassharoof it 
The mortgageo had from the date of the enhance 
ment up to the ttmo of hia purchase paid tho 
enhanced revenue assessed on Karhaura for which 
tho mortgagor had made himself liable on tbo 
terms of the mortgage In a suit by the appellants 
to redeem their 0 biswas share of Agrana on pay 
ment of a proportionate amount of tho mortgage 
money, and for aarpli s profits if any Held, 
hy tho Judicial Committee (affirming tho decreo 
ol the High Court) tliat Agrana was liable for 
the whole mortgage debt, and the applicants could 
not therefore redeem on payment of only a propor 
tionate amount Held, also, (reversing tho decree 
of the High Court), that in calculating tho amount 
to be paid on redemption tho mortgageo waa not 
entitled to tack on to tho mortgago debt the 
amount ho had paid for the enhanced revenue on 
Kachaura Tho mortgageo was, on the terms of the 
mortgage Iialle to pay tbo Government revenue 
The clause as to the enhanced revenue could not bo 
construed as meaning that the mortgagor agreed 
to par every year separately the enhanced reve- 
nue nor did it alter the liability of the mortgageo 
to meet tho demand for the Government revenue 
In tho caso of Agrana ho had protected himself 
by deducting the enhanced revenue from tho 
maiikana ; but he had omitted to do so in the ease 
of Racbaura, and could not now bo allowed to 
throw tho burden of his laches on Agrana It 
was not the mortgagor who was seeking to redeem 
tbo property, and any equity that might have 
been invoked against him, did not, in their Lord 
ships’ opinion, anse as against the appellants 
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TRANSFER OF PROPERTY 1 ACT (IV OF 1882) TRANSFER OF PROPERTY ACT (IV OF 1882} 


l 73 — contd 


Mortgage — Right of 

mortgagee i« possession to charge for repairs and 
additions to the mortgaged property Durng tha 
subsistence of a mortgage of a house l ho mort 
gsgee being in possession a portion of ilia bouse, 
consisting of a kachcha room fell down Tha 
mortgagee replaced this at a cost of Rs 117 8 
making it pure a But ho then proceeded to add 
without tha consent of tha mortgagor an upjer 
storey at a cost of Re 113 and a staircase costing 
Its 48 8 8 and on suit by ths mortgagor for 
redemption he claimed a right to add the carious 
sums bo spent to the principal mortgage money 
which was Ps 400 Ueld that the mortgagee a 
claim could only ha allowed in ao far as it fell 
with n the tenna of a 72 of the Transfer of Pro 
perty Act 188* and it waa allowed as to the first 
item but not ae to the upper storey or the stair 
case Arunaehella Cketh v Silhai/i Animal / L 
It 19 Mod 3-7 and Samuio v Abdul IFoAW All 
Weekly holes 1SS3 SOS followed. Itahmat 
vllah v Yusuf Alt 10 All L J 1SI and Shepard 
v Jones 21 Vh D 409 roferred to Roux 
Stxou v Champs. Lao (18141 

I L. R 37 AIL 81 


Soj Chowdhry I L £ 6 Calc 142 Carlo Behary 
Pyve v Shtb talk Bull I L. It. 20 Calc. 241, 
Kamala Kant Sen v Abdul BarLat I L B 27 
Calc 131, considered SoJiLahala Dial v DlSi 
basdiiu Naxdi (1809) 14 C W N 18® 

. .... Mortgagor in posses 

lion — Compulsory oeyuiaiiion of land — Application 
for purchase money by mortgagor— Whether mart 
gage e entitled to injunction Where du ingthepen 
dency of a suit by a mortgagee in wh ch he obtained 
a preliminary decree a part of the mortgaged 
property was compulsorily aconlred under the 
Land Acquisition Act 18)4 held the mortgagee 
was entitled to sn injunction restraining tho 
mortgagor from taking tho purchaao money out 
of the hand of the Land Acquisition Deputy Col 
lector AsnoTOSu Raj t Babu Lal dHuvaiB. 

5 Pat U 1 880 

s 74- 

See Mostgaoe I L R 37 Cal' 589 
I L. R 34 W&'L 115 

- Pnor and subsequent 


Last ng improvements 

by mortgagee Though a mortgagee D entitled, 
apart from tho provisions of section 72 of the 
Transfer of Property Act to claim tho value 
Of lasting Improvements the claim w II depond 
upon wbat aro reasonable improvements A 
mortgagee should not bo allowed to improve 
the property to such an extent as to deprivo tha 
mortgagor in effect of the right to redeem As 
gat ngappa v CAaahnsoiva (1918) 43 Bom 89 
retorred to Dntasu Laxcuan c Faeiba. 

L L. R 45 Bom 1301 

s 73— 


— — Putni treated and regie 

tend after mortgage of revenue paying estate — Act 
XI of 1359 is 40 41 — Decree on mortgage against 
proprietor and putntdar — Sale of estate for arrears 
of revenue— Transfer of lien to sale proceeds if 
relieves putni interest from liability to sole The 
proprietor of a revenue paying estate executed 
mortgage in favour ot A and aobaenuentW granted 
a point to B who had it reg stered under a 40 of 

Act XI of 18.>9 T! • mortgagee A, obtained a 

decree on his mortgages in a su t in which the 
putnular B was made a party After the decree 
t » “X • » — , e jnbjec" 

uortg&f 

n of his decree and fot the unsat laficdbaWoe 
applied for aalo of the putni Interest Ueld that 
st..? .v th9 Transfer of Property Act by providing 
that-tbo mortgage lien is to be transferred to the 
f i * ajm-proeeods dil not rel eve tha pain . 
decree A ,n satisfaction of the mortgage 

*7™?. A “ortgagoo ia not bound upon rece pt 

oi notice ol an appl cation for rvg stration of an 
Incumbrance under a 41 of Act St ot 16<>9 to 
oppose euefa application Queers B bather 


mortgagee— Subsequent mortgages redeeming prior 
mortgagee— \o receipt obtained for the payment 
made to prior mortgagee— In htu of rece pt mortgage 
deed secured— Subsequent mortgagee gets o right to 
sue for amount on the frit mortgage. If a second 
mortgagee pays off the first mortgagee without 
obtaining an assignment of the mortgage and 
without getting a receipt for the amount paid, 
but In 1 ea thereof obtains the aetual mortgage 
document it cannot be said according to the pnn 
ciple of justice equity and good conscience that the 
first mortgngo is extinguished and that tho seoond 
mortgagee has no right to sue for tho amount duo 
under tho first mortgage Mahomed Ibrahim 
Boss' ns Lias v Avibika Pershad Singh {1912), 
39 CMC. 527 followed Nasatan Buphaji t> 
Possa Jama (19"0) . I L E 45 Bom L112 

. — Jlortpaye — Pnor and 

subsequent mortgagees— B ght of purchaser of mort- 
gaged property in execution of a decree of a subsequent 
mortgagee ir ho has paid off a fret mortgage as against 
a second mortgagee suing for sale A mortgaged 
certain property first to B and afterwards to C 
and finally sold it to D D mortgaged tho pro 
perty to B who paid off B s mortgages and brought 
the property to sale In satisfaction of bis own 

mortgage, and it was purchased by hi Held 
on eiTit for sale on h a mortgages by C the second 
mortgagee that M wss entitled to hold Up ■■ a 
shield aga nst C the mortgages In favour of B which 
had been satisfied by E Kaltu v Sant Lal All 
Weekly holes ttSSS) 129 Baldeo rrasad v Uman 
Shankar I l It 3- AU 1 sed Mamraj v Ramys 
Lal 7 A L J 15 referred to Baijnalh v Jlurli 
ihar Alt Weekly botes (1907) SS distinguished. 
Min uiuin: Kruv v Babwabi Lau 

I L. R 33 ML X3S 


See DtBLSHAX AOBICUITUBISTS ItxUSV 

Act (XVir or 1879) 

I.L. R 40 Eoso- 483 
See Mortgage • 1 Pat I*. J 589 

Su SiOBTOAOOB ABC* MoUTOAGK*. 

I L R 43 Bora. 69 


( 4035 > 


DIGEST OF CASES 


( 4080 ) 


TRANSFER OF PROPERTY ACT (IV OF 1882) 
—-Conti. 

— — *. 70 — could 

— — Mortgagee in possession, 

oiltynfion# of— Mortgagee «n possession at leieee, 
obligation* o/— There is a difference between the 
case of t. mortgagee who enters into pos session 
of the mortgaged property by virtue of a lca»o 
under which a rent Js payable to the lessor and 
the case of a mortgagee who enters into possession 
of the mortgaged property by virtue of a lease 
under which the rent is appropriated by the lessee 
towards the reduction of the mortgage debt In 
tho former oase he Is not chargeable as a lessee 
in possession under s 78 of the Transfer of 
Property Act, 1882, and in the latter case ho is 
ao chargeable KisucvDAYAt v Manama Bhioat. 

5 Pat L J 492 

S3 78. 82- 

Fee Limitation Act, s 23 Sen II 
Arts 38 US 110 

I L R 33 Mad 71 

t 78- 

Fee Mobtqaoe L R 43 Calc 1052 

s 81- 

Fee Arrau, I L R 41 Calc 418 
■ 1 1 — as 81 and 88- 

Fee Mostoaos I L. R 35 Bom 395 

s 82- 

Sec Hortqaos (Contribution) 

Mortgage— Contribu 

fton— Principle upon ichich contribution it to be 
Assessed Where of two properties belonging to 
the same owner one is mortgaged to secure one 
debt an 1 then both are mortgaged to secure 
another debt for tho purpose of apportioning the 
liability of the respective properties tn regard to 
tho subsequent mortgage the value of the two 
properties must be taken into account and credit 
given for the amount due upon the earlier mort 
gaga out of tho value of tho property comprised 
in tho subsequent mortgage Where the amount 
due upon tho earlier mortgage exceeds the value 
Of the property comprised in that mortgage the 
necessary result fa that tl e wholo of the amount 
of the second mortgage is recoverable from the 
Other property comprised in the latter mortgage 
Ghdxau IJamat v GoBABDHart Das (1911) 

1 L R 33 AIL 387 

■ Mortgage — Contribu 

Cion — Principle upon which contribution should bs 
asserted — Civil Procedure Code (7 905} O XXI, 

* SS> W) Mnr a' j&-tsosctgsgc&i-£ smug* AV atba reis* 
mortgagors for contribution upon the allegation 
that tho portion of tho mortgaged property in 
which he is interested has been made to discharge 
more than its proper share of liability under the 
mortgage, tho Court In assessing contribution baa 
first to ascertain tho values of tho various items 
of property in question as they stood at tho date 
of tho mortgage i next the rateable liability of 
each item for the amount payable under the decree 
next how much eaoh item has contributed to the 
payment of the decretal amount, disregarding any 
purchase money which any of tho purchasers has 
paid or reta ned and it should then proceed to 
apportion the liability between the different items 
BuAOWAN SlJTGR V SfAtlTAR AlX IvHAN (1914) 

I l E 26 All n 


TRANSFER OF PROPERTY ACT (IV OF 188 

- ■ ■■ ■ 9 82 — confff 

— ■ Mortgage — Contribu 

lion — Charge In tho year 1830 one Tiham Singh, 
who with several sons constituted a joint Hindu 
family, executed a mortgage of a village forming 
part of the joint family property In 1889, he 
with five of his sons executed a second mortgage 
of the same village In 1S91, he with two of his 
sons, executed a third mortgage of the same 
village. Tiham Singh died and the sons parti 
tinned tho village amongst them into several 
raahals The first mortgagee brought a snit for 
sale on his mortgage and having obtained a decree 
brought to sain the share of Het Singh one of 
tl o brothers and the mortgage was discharged. 
Thereafter Het Singh brought a suit for contrl 
button and obtained a decree After the satisfac- 
tion in this manner of the mortgage of 1880 the 
other brothers d sebarged the later mortgages of 
18S9 and 1891 and then brought the present suit 
for contribution against Het Singh Held, that 
in these circumstances tho plaintiffs were not en 
titled to a decree against Het Singh Hot Prasad 
v Rajhunandan Prasad I L it 31 All 166, 
referred to Kashi Pam p H ft Sings (1914) 

I L R 37 AIL 101 

IS 82 and 56 — Mortgage — Contribu 

tion between several properties subject to the same 
mortgage— Part oj mortgaged propertj passing to 
auction purchasers at a court sale — Mortgage money 
realized from properly remaining in hands of mort 
gagor— Mortgagor s right of contribution against the 
auction purchasers Some out of several properties 
covered by a mortgage were sold, subject to the 
mortgage in execution of a simple money decree 
against the mortgagor Tho mortgagee then 
brought to sale in execution of his decree on the 
mortgage a Tillage, L which still remained m the 
possession of the mortgagor, and the proceeds of 
the sslo of tl 3 village boing insufficient to sat sfy 
the decree subsequently caused a share in another 
village D m the possession of the mortgagor, to be 
sold In this way the mortgage decree was fully 
satisfied. Thereafter, the mortgagor brought a 
suit for contribution against tho auction purchasers 
of the villages aboYe referred to npon the ground 
that the village L had been made to contribute 
more than its rateable share of the mortgage debt. 
Held that the suit would lie and the plaintiff, 
after the sale of L was entitled to get contribution 
from the other villages which had been sold subject 
to the mortgage In execution of the simple money 
decree Magniram v Mehdi Uosstm Khan, 

I L R 31 Calc 95 and Ibn Hasan v Bnjbhulan 
Satan ITU 26 All 401 distinguished B hag 
wan Das v Aaram Husain 1 L E 33 All 70S, 
referred to Pasta Sjtavkar Prasad r Circuit 
Husain I L E 43 AIL 589 

SS 82 160 — Mortgage— Contribution — 

Equitable hen — Limitation — Indian Limitation Act 
(IX of ISOS) Sch I, Arts 6 9 I"0 and 132 The 
owner of a property which is n ort gaged with 
other properties to secure a single debt acquires 
by virtue of the provisions of as 82 and 100 of tho 
Transfer of Property Act 1882, a charge against 
such other properties when his property las been 
sold in exocut on of a decree on the tnortgsgo and 
has contributed more than Its rateable sham of tha 
mortgsco debt and none the less it the owner of 
such property I as neither redeemed tho mort. 




{ 40* ) 


DIGEST OF CASE* 


( 4ro ) 


— - M, 83, 84 — tontn 

bat not by merely claiming a larger amount than 
m due Kr ran vasa in CllETTlAK v RaWASAWt 
Chettub (1910) I t R 35 Mad 44 


. 85 — could 




Ttlie of mortgagee'* legal representative m .... . ,„ c „ y ,„ B UUKil Rnunl 

I— 11 ‘iWmvv.1 by mortgagor before decision A Hindu family living jointly consisted of S, his. 


■ ■ — — Suit upon mortgage — 

Mortgage executed by adult member a of the family — . 

Suit brought against all numbers excepting a minor 

Decree — Sale of mortgaged property in execution— 
Minor etching to exempt hu share from tale — 
Jiepreeentation of the minor by the adult members 


ts an it — Cessation of interest Where a mort 
gigor, who bad deposited In Court under a S3 of 
the Transfer of Property Act the money due from 
him on tlia mortgage, withdraw tbe amount from 
Court before the title of the legal representative* 
of the mortgagee, which was then in dispute was 
established in a amt Held that the mortgagor 
was not entitled to exemption from interest on 
tho mortgage amount from the date of the deposit 
under i M of tbe Transfer of Property Act 
JCrutiuMMi Chithar v Ramatami Ckelhar, I L R 
35 Mad ii, referred to. Theta bata Keddt 
C VESKATACaALAM PaTPITIIAX (1916) 

I L R 40 Mad 804 

— - Mortgage— Rtiemp 

lion — Right of owner of than in properly mortgaged 
to redeem the entire mortgage The owner of a 
portion only of the equity of redemption it com 
potent to maintain a suit for redemption of tbe 
entire mortgago cren against tho will of the mort 
gagee Sorender \ arm a Singh v D carta Lall 
Jf undue, L. Ji, $ J A IS 7/uthatnnan Sombvdn 
T Puramcrwaran Xambudn, / L. R 22 Mai 
209, Velayadain Chetty v Afangaran Chetty IS 
I C 005 and Muetafa Khanv Shod , Loll 10 Oudh 
C 31, referred to CinsS Chunder Dey t Juramom 
De, 5 C W It S3, dissented from Faber Chavd 
v Bann Lai, (1917) I L R 39 All 719 

* 84 — 

— - - — — - Tender, uhat amount* 

to Under ■ 84 of tho Transfer of Property Act, 
Interest teases to run on the principal amount from 
the date of tender , it is not necessary that tho 
mortgagor should after such tender always keep 


31, and his two grandsons 5* and R (minors) 
by a predeceased son S mortgaged a bouse for 
purposes allowed by Hindu law The deed of 
mortgage was signed by A JI and £' represented, 
by his mother The mortgagee sued on the mort 
gage and joined S 31 and S l as fvirty defendants 
The auit passed into a decree, in execution of which 
the bouse was sold at a Court suction and pur 
chased by the plaintiff 7n s suit by the plaintiff 
against JI, S' and It (6 hawing died) for possession 
of the house R claimed to exempt from the sale- 
his abate in tho house which was one fourth on. 
the ground that as he was not a party to the suit, 
be was not hound by the decree Held that though. 
It was omitted from the auit be was represented, 
by the adult members who were tho managing 
members of the family Held also, that the debt 
was contracted by S, the grandfather of f? and /* 
was bound by it unless it hsd been contracted for 
illegal or immoral purposes F.amKkishva e 
VlSATAK Lakayax (1909) 

I Xi R 34 Bom 354 


See Liuitatiov j L. R 42 Calc 77fr 
See Crvrt PaoctDrsE Code 1908 e s 
156 avd bch \ 

See Mon TO* os I L. R 40 All 407 


Held that an offer 

by letter of the amount due on a mortgage is not a 
good tender within a 84 ft is necessary that the 
money should bo actually produced unless tho 
person entitled to receive has waived this condi 
tion. Chetav Das v Gobi-sd Sahaw 

I L. R 36 AIL 139 


See AiVAcnmiTT I L. R 44 Mad. 232 

Set DcKVtur Aastcot-TVsinrs B suit 
Act rUII or 1879) ss 47 avd 48 
ll R 36 Bom 624 


(1 908) 0 XSXIV.r 
mortgage without impleading puune mortgagee — . 
Effect of failure to implead — An I for tale by puune 
Mortgagee impleading prior mortgagee— Duly of 
puune mortgagee to redeem the prior mortgage 
A pnor mortgagee Without impleading the puune 
mortgagee. Sued for and obtained a decree for sale- 
on his mortgage under the provisions of s 88 of 
the Transfer of Property Act 1SS2 Alter tho 
Code of Civil Procedure of 1908 has come into 
force the decreo holder obtained a decroo absolute 
for sale Before however tl e sale actually took 
place, the puisne mortgagee instituted a suit for 
sale on tho basis of his n ortgage and In such suit 
be contended that the prior mortgagee by omit 
ting to implead him had forfeited hi* right to 
execute his decree Held that this was not so 
Tho position of tho puisne mortgagee was rendered 
neither better nor worse by his not having been 
Impleaded re tha poor mortgagee a suit If the 
pnor mortgage ■tras valid the puisne mortgagee 
wss not entitled to a decree for sale without giving 
the prior mortgagee an opportunity of redeeming 
" ' * "■ t -- "" " n 'I AU 


Sea MobtQaoe 


I LR 36 AIL 3S3 4J2 dissented from Pam Praeeid v BK karl 

Da* I L R 26 All 461 Deoiah Kmncar v Ahm- 
'?** m, ‘ V ** and tha 


I L. ft 38 Calc 60 
r LR 39 Calc 827 
L Z. R 48 Cafe 1 
25 C W If 49 


judgment of Bavxsji J j„ Rhaicnni Pr„* a d v 
Aa «“ { i. R 17 Att referred to. Hellion. 
t Shade Jta M , I P 45 I A 130, distinguished. 
Hcxew Stsow v LiiUKrt. 

I L. R 43 An. 204 
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DIGEST OF CASES. 


( 409* ) 


TEAHSFEE OF PROPERTY ACT (IT OF 1882) TBAKSFEB OF PROPERTY ACT (IT OF 1882) 


See Moetqage I L R 40 Calc 342 

(I 85 91 — Mortgage m I — Parttee 

— Nonjoinder of attach ng moneg-d cree holder— 
Sale, validity of Where after attachment by a 
money decree holder of certain property previously 
mortgagodby the judgment debtor the mortgagee 
brought a *u t on the mortgage without implead 
ing the attaching decree holder as a patty obtained 
a decree for isle and himself bought the property 
in execution of his decree Held that the order 
for sale and the sale held thereunder were not 
binding on the attachment decree-holder and 
that the latter was entitled to bring the properfiea 
to aalo under bis attachment An attach ng 
decree-holder baa under a. 01 Transfer of Pro 
petty Act an interest in the mortgaged property 
ent tl ng him to redeem the mortgage and is a 
necessary rarty in a IU t on the mortgage CM Jam 
Hussain y D na hath I L It 23 All 487 referred 

tO VlWIATA SxEYBARAMATTA O \ EltKATABA 

mayya (1912) I L R 37 Mad. 418 

81 8j 99- 

Re i 01 I L. R 38 Mad. 927 


decree) their right to do ao be eg inherent in 
the decree under a 83 of the Transfer of Property 
Act. The subsequent repeal of the sect on could 
not“adcctany rght acquired ocliab 1 tyincorred ’ 
thereunder Ganoa Such r Bakwabi Lal 
(1«“) IU! 31 AIL 73 


of 1877) Boh. II Art 779 Whore a prelim nary 
decree tor Bale on a mortgage was passed on 2Sth 
September 1898 Bid, that an appl cat on 
for order absolute made more than three years 
after that doto was barred by I m tat on — aucb 
an app) cat on be ng a proceeding in oxeeut on 
Kuta Bar r Ba no noyi Delia 19 C B A 470 
reversed, ilvnna lal v Sara! Chandra Hitlerite 
21 C L J IIS m e 19 C IF A S61 referred to. 
ZJatuI hah T i/unni Dei I L It 36 All 2S4 
t c ISC 17 A 7 40 and Abdul 31a ; J V Javohxr 
Loll, 1 L. It 38 All 3a0 t c IS C » 5 983 
followed. Kuta Baa r Bavamoti Debia (1915) 
ISC W If 649 


Set Cmt Peocedcbb Cod*. 1908 O 

XXXI\ 

as gg 88 and 90— Mortgage diene for 

tale— Decree eilent as to costs whether costs recow 
Me ago net tnorgagor personally In a mortgage 
decree for sale costa aro part of the amonnt doe 
upon the mortgage and are recoverable from the 
mortgaged property and not personally from the 
debtor unless the decree itself so d recta Such a 
direct on cannot be presumed where the decree 
it silent on the point Per Atbosow J —Costa 
awarded by a decree prepared under the joint 
provia onset it 80 and S3 oi the Transfer of Tro- 
perty Act 1882 can only be reahsed from the 
mortgaged propertv MaTTKDHari Sufon c 
R amd as Srvon 2 Pat L. 3 61 


Bee Monro AO a LLE 38 Cale. 913 
See Mobtoaoe decbee 4 Pat L. J 218 

• Jo nt dune for tale — 

Appheat on for order absolute made by to vie of the 
decree holder e af tr the coming into force of the Cull 
Procedure Code 1 90S-C ml Procedure Code 1903 
O XXXlr— General Clauses Act (I of 1S97) 

• 8 A decree for pale under t! e provisions of 

• 68 of tie Transfer of 1 roperty Act 188* was 
pMred jointly l„ favour of B and K B died before 
aShSuSS.*^ 111 *® for ,,,,c WM P»“«A- On 30th 

of » n '“ i ® « *rPl cation for 
o? ,or QD ' 1 " * 89 of the Tranater 

?} Act K was not made a party to 

.. iv * h * t ‘ l '® »PP' c»Uon would Ue inasmuch 
ice sons oi It be ng joint decree-holder* with 
A wen, ent tied to apply f« an order for sale 
<wbeth«r Of not aucb order be In fact a final 


7977) Sch. II Arts 779 179—Cwil Procedure 
Code [Art V of 7909) a 97 O XXXIV rr land 
S— Order passed under « 99 of tie 3 ransfer of 
Property Act if not appeal d against cannot be goes 
t oned sa on appeal from the decree absolute for 
tale. In 1907 a su t waa filed to recover the 
mortgage amount by sale of the mortgaged pro- 
perty A prel minary decree waa passed on the 
30th of Jane lMo as contemplated by O XXXIV 
t 4 of the Civil Procedure Code (Act 5 of 1903) 
ordering among other tl uigs defendants Nos. 1 anil 
2 to piv the mortgage amount » thin all months 
to the pi riot B and in default directing a aaie 
of tho mortgaged property The payment was not 
made and a final decree for (ale waa mode on 
the 15th March 1912 Defendant bo I apnealod 
against tl e decree of 1912 and raised BuUtan 
t ally po nts aga nst the decree of 1910 Tho 
lower Appellate Court, held that tho defendant 
not having appealed against tho prel m nary 
decree within time was precluded by a 97 of 
the Civil Procedure Code (Act t of 1903) from 
disputing ts correctness in an appeal preferred 
from the final decree. The defendant appealed to 
the II gh Court contend ng that the suit having 
been fled in 1907 tic right of appeal which he 
had undor the Civil Procedure Code of 188° was 
not tafcrn away by the Civ 1 Procedure Code of 
1D08 11 Id that whether an order absolute for 

■ale waa treated ea an order fall ng under • "Ml 
of the Civil Procedure Code (Act XIV of I88») 
and appealable on that fooling or nof it was 

K ile clear that even under the Civ 1 Procedure 
do of 183* the correctness of the decree under 
83 of the Transfer of Property Act (I\ of 1 88*) 


. 1908 could not be questioned 
,, _ -in for an order absol t« under 

$9 or in an appeal from an order absolute made 
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DIGEST OF CASES. 


( 400 t ) 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

— , — ~ . — s 89 — cost/ 

Ree Mobtcaox I 1 K 42 AS 364 
I LB 37 Calc 897 
See Parer CoCTcn.— Pcicric* or 

I LB 33 AJL 350 

See Rsdemitjoh 3 Pa* L J 490 

ExKVtutn of a decree— 

Rcxamtdar Held, that in an application trader 
a 69 of the Transfer of Property Act the fact 
that thoCourt caw to the conclusion that the 
applicants transferees were lenamidnn was no 
tar to it* granting an order absolute A hettanu 
dor la competent to take out ei-ention of a decree. 
Tai.Iioi Hamm r Rafi an rum. AH fl reify 
Ante*. (1907) a 39, Tad Ran r Vmno Singh, 
I L 11 21 /iff 3&0 Rand Kuhott Lai v Aimed 
Ala, 1 L. R. IS AIL 69, Eaekcha t Gagadlar Lai, 
I L It S3 All 41, Parmetkvar Dntt r Anarjan 
Pali, I L It 31 AH 113 referred to Kairra 
Pttmo r Itcomsh (1915) 

I L B 37 AIL 414 

Sail on prior wiortjujs 

— Second mortgagee not made a party— Sale of 
property and pnrthaft ly decree holder — Sutie 
extent tail by second mortgagee on An mortgage — 
I, ret mortgagee purekatir, if may clmm to be 
paid on the fool of mortgage contract or tie amount 
decreed— T ranrftr of I roperty Act (71 of 1SS2), 

• S9 An order made un !er ■ 69 of tha 

Transfer of Property Act (I\ of 1882) for the sale 
of the mortgaged property ha* the effect of aubstl 
luting the right of aalo thereby conferred upon 
the mortgage* for hi* right* under the mortgage 
and tho latter right* arc extinguished. Where 
a first mortgagee obtained a decree for isle 
upon hi* mortgage in a suit in which be did 
n >t make the »eeond mortgagee a parly and pur 
chased the mortgaged property at auch aalo 
Held, In a ruit by Ilia second mortgagee upon his 
mortgage, that the frit mortgagee purchaser 
bad no greater right* than any stranger would 
hare had who had purchased tl e property under 
the mortgage deerno and paid cash for it and tha 
fatter wm entitled to set up only the amount 
of the decree made In his *uit //it Ran y ft had, 
Lai L R 4! / A 139 S! C IF ' 
1033 \l9IS) followed {fairs A CAsad r Smar 
r 1/mmnil Tahoor Fatima L P 17 I 4 
SOI (It 9Q) distinguish* 1 Lit_i Mirnc Mat 

* llcsvuwiv Dcwat Kcyett* (P CJ 

25 C W. K 307 

« 90- 

Bee a. fO 2ftt LI 61 

See Civil Paocxont* Ce or 1908, g. 4* 

I LB.35 Bom. 432 
Bet Jlotrasoe . 47 Calc 3*0 

Su 8m »<* srr asit* * Vtcett 

1 U R 38 AIL 7 

1 , .. — — tied Procedure 

Code (Act Xir tf JStlL **. 13 nnd 10 -Transfer of 
iVcjwety let (1 1 of If Si), * Di-Bad to rrree 
montagt-4'U by Safe cf mar^ryed and a* hypo, 
thorn rd property— PUm* *fll art Rorf.njoi yeu- 
ferty alone — Safe— A monel rtiRttd not rnffeUnt— 
Apfheatim /ce *wp/4mw*atot Lent ta t teener 

boianet if rtlt tf ether properly— limitation—. 
IWktJ famed aifegafwss et a I ale efaye. In a 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

— cvntd 

s 80 — eontd 

suit upon a mortgage dated tbe 18th April 1887 
the plaintiff claimed cn the 18th April 1699, 
to recover the mortgage-debt by <nle of the mort 
gaged property and the balance if any from the 
non hypothecated property of tbe mortgagor 
The decree sit passed m plain tl(T« favour agaaoet 
the xnortgagrU property alone Tho amount 
realized by tl e sale cf tho mortgaged property 
being insufficient to satisfy tho decree the plaintiff 
applied under* 90 of the Transfer of Property Act 
(IV of 1882) for a suj plemenul decree against tbe 
other property of tho mortgagor Tho brat Court 
found that tbe claim for a personal decree against 
the mortgagor wa* time tirred. On aj pool by 
the plaintiff he Bttemj ted to j rovo that the claim 
was willun time owing to an intermediate payment 
by the defendant but the Appellate tourt found 
that the plaintiff failed in hu a(lcm{t and con 
firmed the dicrec On second appeal by tl o plain 
tiff Iltbl confirming tho decree, that tho mort 
gage in amt being of the year 1*87 and the suit of 
the year 1699 the plaintiff a right to a personal 
decree against the mortgagor was time barred tbe 
plaintiff Mi mg fai* d to show tl a ground on wl ich 
exemption from the latr of limitation was claimed 
Held, further that the plaintiff could not be 
allowed at a late atage of the auit to bring forward 
for the first time allegation* which it ws* nocos 
sary to prove in order to show that hi a a* entitled 
to a furtl er doere* agaln«t the defendant person 
ally OiUM Ifcssriv r Mshswadilli Inns 
must (1910) I L R 34 Bom 540 

2 . . — — J tort gage — Bab 

mortgage— Purehaser from mortgagor ~Martj<iy% 
money forming part of conjidcnlion for rale— 
Personal liability of pvrekaier—Salt of mortgage 
right! In this esse it was held (affirning the 
decision* of tho Court* ui Ind a In Jamna l>at 
y Fom Aator I aide 1 L. It 31 All JS ) that tta 
purchaser of tie mortgaged properly was not a 
person from whom the bilanco of the mortgage 
debt wa* legally recover*!!*" within the mean 
Ing of a 99 of the Transfer of Pit pcrly Aft IV of 
1682 J*>r*a D*s r Raw Arran 1 avi c (I9IJ) 

1 L. R. 34 Alh 03 


g Mortgage decree 

— JUeree for torts tf a prrronnt decree 1 decree 
had been paired on appeal In a m rtpage suit 
upholding tie mortgage and ordering tLat th 
appellant who wsa a traiwfeteo of a port ion of lh»® 
mortgager! property from the mortgagor do pay 
cotta to the respondents, the mortgagee The 
mortgaged property hating been *> Id in Cteeuticn 
of th* d'etre, tf* decree-hol lef appfaed for elrea 
tlon of the decree for ersti against th* trnnstere* 
prreonally Hell OO a construction of th* decree, 
that there was a persons! liability imposed ly tho 
drere* In sueh ease* regard should to Lad to 
what decree *n passrel rather thtn to what 
deer*" oogfcl to have be*a (visaed. Jloassra 
(Mali s' I aw Bananra Staca (1912) 

i« C. W N 731 


4. . ■ ■ ■ - ■ • Oa» decree en 

mortgage for role a* alto no jurseuf eoe-enanl for udt 
tf Other property, t, if mortgag'd prepern o» LQ 1> 

«o tufy Jettre , if legal— Cinl Ptotrdeti Cent* (Att 
3fl» ef JS?'), , iSSSJr ret asufa left* t ton. 
//**>*cw — SeeanJ wut br'em-f -mer tale ret nn-ti, 
if patter (• le—lUlry «» hUpthoo Tie went* of 
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TRANSFER OF PROPERTY ACT (IV OF 1832) 

ss 98 and 69 — to id. 

certain date eleven yea re thereafter and that In 
default the mortgagor should giro up the lands 
aa Sold to the mortgagee and execute a proper 
sale-deed and farther that the latter should enjoy 
the property paying the revenue doe to Govern 
ment and where the mortgagor sued in 1914 to 
redeem the mortgage and the mortgagee pleaded 
that the former could not redeem after the time 
limited under the deed Held (by the Foil Bench) 
that the transact on evidenced by the deed was not 
a mortgage by eond t onal sale or an anomalous 
mortgago nnder s 9* but » comb oat on of a 
simple mortgage and & usufructuary mortgage 
and that consequently tbs stlpulat on to the deed 
which fetters the equity of redempt on was inral d 
as opposed to a 60 of the Act Held (by VTtixia 
C J and SESHiomi Atyar J ) — In the csss of 
anomalous mortgages referred to lo a 98 the prrm 
sions of ■ CO as to the right of redempt on do not 
apply when there is a contract or local usage to the 
contrary Kasdi-la Vevkiab r Do vox Piiat* 
(19"0) I L R 43 Mad. (F B ) 589 

s 99 

See Civil Procedure Code 1008 O 
\XXI\ — 

r- 4 2 Fat L. J 55 

*U I L. R 35 Bom. 248 

See EquiTT Of Rrowmos 

2 Pat L J 587 
Fee Moaraao* I L R 47 Calc 3“7 
ltC W H 5*» 
LhR 42 Calc 780 
- . ,, — ... . Cl rtf Procedure Code 

( W8 ) O XXXI F r U—IDndulau>—lo*nlHndu 
Jam ly — Mortgage by Jailer alone — 5a t on morl 
gage end ng i» tt'OB'y d cree—Sale of mortgaged 
property in ereeolion — Su t by tone for redemp- 
tion One V S the father and managing member 
of a joint Tf ndu family executed a simple mort- 
gage of jo nt faro ly J roperty in favour of R L. 
Jl l, brought as t for sale on this mortgage against 
A 8 alone not iro pleading his son hut in that to t 
he released the security and took a simple money 
deeree against V 8 In exrcut on o! which he 
attached and brought to sals tha mortgaged 
property an 1 purchased it himself The sons of 
% a ne ther objected to the pais ng of the decree 
against the r father nor to the sale of the properly 
but subsequent ly Clod a suit against Jl S for redemp- 
tion of the mortgage Held tbat the mortgagee 
could not by taking a simple ironev deeree for hit 
debt and bnn,, trig the property to sale fn execution 
of such dee ee a vest himself of his character ta 
a mortgagee and that the sons of the mortgagor 
not hav ng been made part ea to the original »nit 
for sale were a til en» lied to sue for red emotion 
of tha mortgage made by their father Mayan 
Wish v fslims J L. R. 2* Hod 347 Marla *d 

Jialbrulna Jtt at v Dhotdo Damodar RuHarni / 
API’ Norn C/ Pan kam Lai Chaudhu ry r 
Kiehan PrreM If it rr 11 C W \ S79 and 
JCkkjrojwol r Dam 1 L.R.S* Cote referred 
to Prbl S as* » Jui Pam, I L. R “3 All tit 
Tara Chisii r Imdod Hum » I L P IS AIL 
J’J PauMMui r paulal Pam, I L. B t t AS 
&19 Rani pat r Jfanm U! J I It t7 AU 450, 
Hniammad Af-lul JJwW Kkon v Wnll Rif I 

VOL. H 


TR^SFER OF PROPERTY ACT (TV OF 1882) 
— ■ — — - — j. 99 — eontd 

L It 27 AU SI" Nuhon Lai v Utnrao S ugh I 
L R 30 AU 14B and Mu Isv Karvppan 17 Had. 
L.J IB 3 dull ngu shed. Sardab Sixch v Ratait 
Lax. (1814) I L R 36 AIL 516 

— — 'ii i ■ — Sale cf mortgaged pro- 

perty in contrarent on of terms of section — Bight 
of rrprtjen „ nt 0 f mortgagor fo redeem. 11 a 
mortgage brings the mortgaged property to sale 
in contravention of the provis one of s 09 of 
the Transfer of Property Act 188" such sale fa 
not void but merely voidable. H such a sale Is 
confirmed the anet on purchaser whether ho bo 
an outsider or the mortgagee b dd ng with the 
leave of the Court obtains an fodefeas ble t tie 
and the right of the mortgagor and those who 
represent b m to redeem s absolutely extingu abed. 
Tara Ch a *J r f„,dad Hum n J L R IS AU 
22$ Mohammad Abdul Bo h d Khan y Dilsvth 
Rat I t R 27 All 517 Madan Mahend Lai r 
Jamna Koulapvri 9 All L J 123 and ifangh 
Prasad y Pali Ram 1 AU L J 360 followed. 
JkaUa tal r Chhajju Mol 4 All 1 3 73 oyer 
ruled Sardar B ugh r Ra an Lai / L R 36 
AU 516 Ashutoeh S Mar v Behan Lai K rtama 
I L R 35 Calc 61 and Faneham Lai Chovdhty 
t AuAi<n Perthad Mister 14 C IT A 679 n 
ferred to LaL Bahadur 6kch c AnirABAlt 
Bwon (1015) I L R 37 AH ie5 

■ ■ ■ ■ ■ field tbat where amort 

gagee in contravention of a 09 baa attached 
the mortgaged property and brought it up to late 
and purchased t h maclf the mortgagor or ha 
transferee cannot successfully tnainta n a auit 
for redempt m of tha property w tbout firet 
getting the isle set aside Aaiumlng tbat upon 
purchase by the mortgagee himaelfof tho equ ty 
of redemption o contravention of t. 08 the tnott 
gagee merely becomes a trustee for the mortgagor 
n rospei-t of it Held by 11 e majority of tho Court 
tbat the mortgagor a right to reeoyer the property 
cannot l>e enforced by a suit for redumption within 
art life of ih« Dm tatlon Act 1908 Cttak 
Chakdb* Daw t Raj KBtsnwi Dalal 

24 C W N £30 

10O- 

Stt a. 68 I LK 38 AIL 20 

See s 59 L L. B 35 AIL 184 

Set t. 8" I L R. 33 All "08 

See Civti. PBOCfDCEE Code 1908 0 
XXXIV tu 4 2 Pat L. J 53 

8 e Lwitatiov tLR « Calc. Ill 
Ee* Manas* Estates Laed Act (l or 
I COS) «- 5 I L. B 4’ Mad. 114 
See MoBtoaok ILK 34 All 448 
See PaovivcixL Small Cause Cor»T* 
Act sa-Soaoin 5 Pat L. J 248 
See Rates a*d Taxes 

L L. R 42 Calc 625 

" • ■ — — — — ' — — - Conti ruction of ducu 

meat— Charge created wh ert wtie though end* art 
drjln le 6 here by a document l be propert M " 

of one of tbs parties are made Hat to and ft appears 
on the construction of the document tb*t the word 
** pro pert iea " doc* put mean the pro pert ea cf such 
party generally tut certain specific ptopertier a 

3q 
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TRASS FER OF rROPKRTT ACT (IV OF 1882) TE AYS FTP. Of rHOPERTT ACT I IV OF 1882) 

— ooatt -tonll. 

1 100-coaU. — ( 101 — ,amU 

thirpo wilt be crr»t»J nn tarh •pwlfti prpjiartice rnorifif* of I S') l and mortgagor bihW Ho tale- 

atowt. A ditUtwllon jao*t 1* drawn tenlflrate til IS05, that »i Vo traild hit* bad no 

<rklenr«« and indefinltrnra* of Ur>ffu*f« pktti hdh of action eoliul bmu'If, and Hmi plaintiff 

T Hat l< Fata Aimayy* / U K. 3 d/od «e hia b»1r remhl fc»re Do blshrr right* lAXUJtX 

35, ronul lorol Hmi4M laui t Arm**** r MtTnrtuaii (I<tl3) 

rix* tiiut (1910) IU.il Kid. 47 I E. R 3» Bora 389 

... — A doranamt which (• i 161 fraar— Brno/— Aclafiyof m 

ImppratlY* at • mortgage Ij rraano of ita Df-I rated If oErf4 Un-u if nfnrxl A lala!lf»I 

houig |>n>)*rly allratfd cannot tale rflcct aa crrat 1 7 itaelf dora not m (l tlrw being rttljran uedrr- 

Jog a charge *m frr • 100 Tran* for of ltoj~rty lallng Ij lha , W trrtl«t Un.nl to tale tie 

Act. I>*»**trU ClUVIJU Rot r fliitaat LtL Etta. AnadAeiv f/nnwii lint, t J. E SS A3 

llcuun (1918) 1IC W 1 1075 set Aa»H«.r» doee-dm loft f.lo*. 1 UK, 

... . *7 HI 336 r«n/Y«l<lv EnJ BaUk 1 UR. 30 


f 101 ] 

£« Uoonuot | LR.il Bam. 24 
I LS 31 Mad. 18 

■ — •— ■•■ I'tttr pad nittfW at 

rwrlgagcca — Pnrckaf ,f ranergeg-d fwuprrfy kjr 
fruit mnrienyn lait / » mft hjr nbu/xtxl mcrl 
ffagw [frit, that a prior mortgagee aha tad to 
tha eteiela* of a rlgl t pf i rwj mp* on j*in b«*«l 
tba property mortgaged to him lial a right to ha 

1. .. d«e in i 


»« 105 tad 107 - 

«»r Coxr»ojn*t 3 F»t L. I 233 
Six luirurtr L L R. 39 Calc 1018 

. , ,—...... ijrtrnrml to fit Ui*i 

•a joymr.l e/ea.aa J r,«l — tvaatiwft-e of Mding 
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TRANSFER OF PROPERTY ACT (IV OF 1882) 

~C ontd 

108— , 

Sea Eject it e\t I L R 40 Calc 858 
See Landlord avd Te?akt 

I L. R 46 Calc 458 


ss 106 107— 


See Landlord a ~id Tkvaht 

1 LR 44 Calc 403 

■ ■ ■- .-■■■• Land held not for agn 

■etdlitrel or mnnufaclunny pu rjxne on oral tittle 
mint at an annual rent — Pretumplion that tenancy 
■annua/ — * Contract to the Contrary not valid 
•btOHtoe not registered — A of ice, length of Where, 
there being no written lease the tcoants were 
found to hare been holding the land on an annual 
rent of Its 15 and not for an agricultural ormanu 
factoring purpose Held that front tho fact 
tint tho rent was an annual rent the presumption 
•ought to bo drawn that the tenancy waa an annual 
tenanev That in the absence of anything to 
rebut tho presumption, ■ 106 of tho Transfer of 
Property Act If it stood alone would be inappU 
cable, there being a contract to the contrary ’ 
within the meaning of that section This ton 
tract, however not being in writing and regs 
tered was invalid under a 107 That the tenancy 
was therefore terminable under a 106 on 6fteen 
■days* notico expiring with the end of a month 
of the tenancy burg t Nilawti ▼ Goberikon 
Bose. 19 C IF A 525 t t 20 O L. J U8, 451, 
referred to Axloo v Emawov (1916) 

I LB 44 Calc 403 
20 C W 14 1005 


tend instrument for purpotet other than agriculture 
or manufacture at a fixed rent a year vnthoul any 
retthment as to duration of tenancy — tffcct of hold 
ing over inlh acceptance of rent by landlord — Not ce 
necessary to terminate tenancy, nature of— Notice 
mgned by am mu It ear if valid — Fifteen daye from 
date of notice calculation of The defendant took 
the premiaea In luit for a atationery shop aa a tenant 
from tho commencement of the Bengali year 
the rent being fixed at a certain amount a year 
tint tho period during which the tenancy waa to 
•continue waa not settled The tenant continued 
in occupation after the end of tho year and the 
landlords accepted rent for the next year Tho 
plaintiff landlords subsequently served a notice 
to quit by registered poat The notice was signed 
by an am muklcar snd was dated the 30th Bauakh 
and called upon the defendant to vacate the 
premises within the 31at Baieakh The registered 
cover which was addressed to tho defendant at 
I is place of business was returned to the sender 
by the Postal authorities with an endorsement 
that the addressee had refused to accept It T1 ere 
•was no oral evidence to show where the cover w»g 
posted or when and where it waa tendered to the 
defendant On tho cover were the seals of the 
office of potting snd tho office of destination as 
alao an endorsement that the letter waa returned 
as the addressee refused to receive it the seals 
and the endorsement bearing date corresponding 
to tho date of the notice Held that under 
s 107 of the Transfer of Property Act which wss 
in force at the time a lease of Immoveabla property 
from year to wear or for any time exceeding one 
year or reserving a yearly rent could be made only 
by a registered instrument and consequently the 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

ss 106, 107 — contd 

defendant became a tenant for one year only 
snd in the absence of an agreement to the contrary 
within the meaning of s 116 of the Act, the effect 
of his holding over was that after the expity of 
the year in which the tenancy took effect it was 
renewed from month to month and was terminable 
by the lessors by fifteen days’ notice expiring with 
the end of a month of tho tenancy That the 
notice wsa * fifteen days’ notico and was properly 
signed. It was not intended to lay down m 
Svbadan* v Lhirga Charan, I L. £ 28 Cato, 118 
e c,4C IT £ ISO, that in calculating the 13 da vs 
the day on which the notice was served as alio the 
date on which the notice expired were both to be 
excluded. Gobinda Ceavdra Sdaha e Dwarka 
Nath Patita (1914) 19 C W N 489 

— . — — — Notice to quit — Con 

etrvctwn of — A notice of ejectment aervod by a land 
lord on his tenant contained besides the usual 
terms of a notice to quit a furtl cr statement that 
if the tenant did not vacate the house by the lime 
specified the landlord would hold him liable from 
that date to rent at an enhanced rate The tenant 
did not attempt to treat this latter statement as 
an offer to renew tbo tenoncy at the enhanced 
rate Held that the notice was a good notice 
and tho landlord was entitled to a decree for eject 
moot Siiaskir Lap r Baitii Rah 

I L R 43 All. 330 

i 107- 

Ste 8. 4 HE 44 Mad 55 

' See s. 105 L L R 38 All 178 

See CoMfROHiSB 3 Pat L 3 255 
See Kabcutat 1 LB 39 Calc 1016 
See Leasb 25 C W H 225 

See RioisixaTION’ Act, 1908 59 17 AJn> 
90 I 1 R 36 All 176 

See Txvascv at Will. 

LL R 44 Cate 214 

J Lcaee exceeding 

one year — Regulation — Lnregutered leaec cannot be 
received ae evidence— Evidence Act (1 of 1812) e 91 
— Oral evidence of the lcaee cannot be given — Tenant 
admitting landloriCe title — Amount of rent con be 
■proved by other evidence — Parti ee — Admission — 
Estoppel— Practice The plaintiff owned a one 
tlird share in certain salt pane which share was 
during her minority leased by her guardians for a 
period of three years at an annual rental of Rs 500 
The plaintiff having attained majority she at tho 
expiration of the period let her share to the same 
leasees for s further period of two years at the rent 
of Its 1 000 » year The new lease though in 
writing was not registered The plaintiff sued to 
recover tbo rent for the two yeore St tl e reto of 
Its 1 000 a year and also Pa 653 for rent doo cn 
the first lease The defendants admitted the 
plaintiff’s ownership and their tenancy under her. 
put disputed the amount of rent Held that tke 
plaintiff could not be allowed to rely on tho lease 
set up by her because it waa not registered (s 107 
of the Transfer of Property Act) nor could she bo 
allowed to give oral evidence of the lease (■ 91 of 
the Indian Evidence Act) Veld, further that the 
defendants having admitted the ownership of tho 
plaintiff and that they were fa »a her tenants 
3 q 2 
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TRANSFER OF PROPERTY ACT (IV OF 18S2) TRANSFER OF PROPERTY ACT (IV OF 1S82> 

— canid. —eostd 


■ f 10 7—contd. 

proof of tho relation of landlord and tenant bee am a 
unnecessary Held, also, that the plaintiff could 
only recover as fot nso and occupation for the two 
years of tie tenancy admitted, at the rate claimed 
by her which was not excessive Ramciiaiioba 

SmyajiBaM v Tama (1912) 

I Lina Bom. 500 

2 ■ ' - — ■■ - Ntyiiallire of 

lessor, necessity of, to registered ■ nstrument. The 
registered instrument which under a 107 of the 
Transfer of Property Act, la necessary to create a 
lease within the lection, reed not necessarily be an 
instrument signed by the lessor Such a lease may 
be created by a registered instrument signed by 
the lessee and accepted by tho lessor Taro/ 
Sahib ▼ Eiuf Sahib, J L. It 10 Had 322, over 
ruled. Per Tbz Chief Justice aid Aylieo J — 
If a registered instrument signed by the leasee 
and accepted by the lessor is not a lease the mere 
fact that the instrument is signed by the lessee 
does not preclude him from denying bis liability 
thereunder Per KttisirxABwuii Attar J — 
If a registered instrument iigned by the leasee and 
accepted by the vendor la not a lease the lessee 
will not bo liablo except on tha footing of nae and 
ooonpatlon St in Ajam Sima r Madura Sree 
Meehatchj Suhdarkzwaual Devastakom (1910) 

I L R 35 Mad 95 

3 ■ Oral learn for 

a year, ecith delivery of pcssession—Henemil every 
year by annual oral lease Leases, if valid A on. 
delivery of possession— Ilddiny over Where » 
lessee, to whom possession of the demised land 
was delivered under an oral lease for one year, 
continued to hold the land under successive oral 
leases each of one year’s duration i Held, that 
even if these later leases be invalid on the ground 
of nondelivery of possession Sibendropada y 
Secretary of Slate, I L. It 11 Calc 207, there 
was a holding over by the lessee with the lessor’s 
assent, within tho meaning of ■ 118 of the Transfer 
of Property Act A aeries of successive leases 
ench for one year Is quits different from a lease 
from year to year Mitbajit Mahtok * Ssrns 
Leazct JIosaiw (191*) 18 C W N 858 

m 107, 108 (b>— 

See Crvn. Pbooedure Code. 1882, 8. 375 

I L. R. 33 Mad. 102 

a 103- 

Scs Homestead Laud 


I Pat. L. J £53 
See Landlord atd Tzraxt 

I LR.57 Calc 815 
See Lease s, 2 Fat L. J 713 
See Lessor atd Lessee 


See Lessor ahd Lessse. 

I L. H 37 Calc. 883 
- Applicability of to Crown Lands — 
Lease . L L. R. 40 Mad. 910 
L L. R. 43 Mad. 


s pal lusee m poem 

•**** to be put In 
ediou to agricultural 


Failure of lessor 

'wo* — Alienee of request by 
possession — Applicability of 
leasee In a ease where the 


- 8 108 — eon Idt 


lessor does not put the lessee in possession, bat 
there is no obstruction or likelihood of obstroc 
tion to the lessee taking possession of the same, 
and he neither tnes nor requests the lessor to put 
him in possession Held, In a suit by the lessor for 
rent, that the lessee is liable. NABATlHASWAia 
Naidc Guru e Yerbamiiai F. amaze r bhnatta 
(1910) . . . I L. R 33 Mad. 499 

Landlord and 


tenant — Sublessee — Avoidance of hast — Vacant pot 
session — Holdinj over The plaintiffs were lessees 
of a godown for one year from 1st Apnl 1908 
at a monthly rent From 1st May 1903 they 
sublet It on the same terms for the remainder 
of their lease to the defendant who used It for 
storing bags of augar On 5th December the 
godown was partially destroyed by fire, and a 
quantity of sugar therein considerably damaged 
The defendant a insurers came in to talio charge 
of the salvage, but soon after sold the remains 
of the sugar to O 31, and the latter then took 
possess on, and continued m possession, sorting 
the sugar until 16th February 1999 Meanwhile 
on 10th December the plaintiffs had written 
to the landlord adnsing him of the fire and of 
their termination of the lease in consequence. 
The landlord, however, insisted on their liability 
to pay rent until such time as vacant possession 
should be given to him The defendant in answer 
to a bill for rent wrote to the plaintiffs to the 
effect that be had terminated his leaso on account 
of the fire, and would not pay more than the 
proportionate rent for the first 6 days of December 
As however vacant possession was not given 
until 16th February (on which day Q HI went 
out of possession) the plaintiffs sued tho defend 
ant tor rent and for use and occupation Held, 
that the plaintiff* could not exercise their option 
to terminate the lease until they pot tho land, 
lord into poeseasion If tho avoidance of the 
lease under t 108(e) of the Transfer of Property 
Act (IV of 1882) was effectoal without surrender 
of vacant possession, the plaintiffs by falling 
to giTe vaeant possession were holding over after 
tha termination of their lease <md were liablo 
for rent under an implied monthly tonanev on 
tho same term* ae before If the avoidance 
was ineffectual, the leaso continued until put 
sn end to by mutual consent Iltld further, 
that tho abandonment to the insurers by the 
defendant was effected for his benefit, and, in 
the absence of evidence that tho inourerx and 
their vendee O 3 f kept the sugar la the godown 
in spite of protests by the defendant the Utter 
(as between tho plaintiffs and the defendant* 
must be taken to hare been in occupation enter 
under his original tenancy or under a similar one 
resulting from his holding OTtr fitmci HAJI 
Haotra • B»etl & Co. (1910) 

L L R 35 Bom 333 


iste—Umv... , 

maintenance-grant tor hfe—Abse 
---• lotion to work nets J/ir“ •• 
t of parties reliance 
n of grantor — Open a* 1 "** 


is deed of grant- 
far ascertaining- 

Three 


of the principal defendant* held a mining lease of 
the disputed properties from defendant No L 
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TRANSFER OF PROPERTY ACT (IV OF 1SS2) 
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1 103 — car.td 

to whom the property had been given lor her 
msinte oance f or j,f e by tho former proprietor 
The deed dul cot contain any express provision 
authorising the gTanteo to open new dines and to 
•Ppwpriate tho minerals therefrom The plain 
' who was a propnetor by right of purchase 
eaed for a declaration that these four defendants 
had nr> right to open new mines and to raise 
minerals therefrom on the disputed property, 
also fo r a perpetual injunction to restrain them 
from opening and working new mines and 
from further working the new mines which they 
had opened. Jltld, that a 108 of the Transfer 
Property Act which defines the right* and 

liabilities of lessor and lessee provides in eh (o) 
that in the ab8eneo of a contract or local neaga 
to the contrary tho lessee must not work mine* 
or quarries not open when tie lease was granted 
and no question of local usage anting in the 
present case and there being no express provi 
»ion authorising the grantee to open new mines 
and to appropriate the minerals therefrom in 
tho deed which was one for maintenance for 
the life ef the grantee, the grantee had no right 
to grant a mining lease for the purpoao of opening 
and Working new mines Circumstances under 
which a mine may be said to be open considered 

Cnitra*u* r Jsabbada Roam (1914) 

19 C W. N 798 

4 Fir/ arc, n ghi ef 

tenant to remove— .fr^uiaif ion of land to/* building 
by Gottmmtni— Tenant if only entitled to five of 
tnalerh,! Held, (vs to the contention that under 
* 108 of the Transfer of Properly Act, the right 
«f the tenant to remore fixtures must be exercised 
during the continuance of tho lease) that the pro- 
visions of s 108 of the Transfer of Property Act 
are subject to local usage, and in tho present ease 
the leAaes not being dcterralnrd by any notice to 
quit and the decree In the mortgage suit under 
which lbs respondent* lost their right not having 
given them an oj pnrtamty to remove the building, 
they should be allowed to removo them unless 
the appellant chase to take them on payment ef 
ernnpenaation. In the circumstances of the ease, 
the respondent* were given one-half of the amount 
award'd cm account of the building hisirut 
Jxuty r ltavrc Lai, FsunrKKa* (1914) 

19 C V. ft. SCI 

— — * 193 fa) and (•)— I/a «— Zhetur 

bane* of miviims by piraamsl title id Jer— 
Leitoi*i liability U> indemnifif—lreeor t d'fietin 
Me, if a meierv.l irfret > a id* pnprrfy mid re- 
Jetenet; to it* intended tie R. the registered 

E rounder in possess Icn ef the estate left by her 
o»b*nd granted a nrfcrJji lease of certain pro- 
perties to tbs plaint iF sod others f, the 1 rot bee 
< f tho husband ef It, instituted a nit agsiost H 
ami oliiisnl a doc is ration thst on the death of 
K* husband, be l reams the rightful owner of 
the estate, and R had no title In It The jJalo- 
tlf! rea-ained to poarewalon till be TU diipceecwed 
by G Tt» plaiotiS aued B lor the recovery of 
hn share of th* tnrperlyt money and for damages 
ter An ,t ,mUlae*3 by him la eoneerjamee et A* 
p.<wxii<sL Threw a is no to warrant 

a todioy that the defect tn iff title was «na 
which the plaiatiS vookl have wi*b ordinary taro 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

*. 103 (a) and (e) — rentd. 

discovered Held, that a 109, cl (e) ef the 
Transfer of Property Act f* wide enough to Include 
disturbance of possession by a per* on with a 
paramount title A defect in the lessor’s title 
13 not a * mat mo) detect in tho property with 
reference to its intended use” within the meaning 
of s 108, cl (a) Those words have referenco 
to the nature and condition of the property 
demised. Held, further, that s 103, el (a) la 
Inapplicable to the present case and the defend 
ant is liable for damages for the interruption 
of the plaintiff* possession under the provision# 
of a 108. cl (0 McxitTAB An wed r Suvna* 
Kora (1913) 1J C W N WO 

I 108 («)— 

1 EaSOB AXD I *«SEE 

I L. R 43 Mad 132 

— - — — Leo re of cclhery — Dee 

Indian by fee — \ dice by leesee to determine leote 
if thonld h IS day' softer A notice Iv the 
lessee nndrra 108(»)of the Transfer o( 1 roperty 
Act avoiding the lease on the ground of dcstnie 
tion of tl e lease hold property by irrrantiblo force 
take* rfTrct immediately on acmco 8 100 of 
the Art has no apjdicalion to such a notice. 
Dauona Coal Covtam: Ltwmn r Mchmoo* 
Mabmasi (1915) 19 C W N 1019 

I 103 (h>- 

Stt llouBit Laxd Itcvrvrc Cods (Com 
Act \ or 1979) s 83 

1 t R 38 Bom 716 
Set Lavdeord asd TrxaxT 

I LR 33 Mad 710 
Set Mannas Karan* Linn Act 1909 
a. 3 I L. R 37 Mad 1 

t 108 (]) 

fee L*xuLoiir> abd Tsvaxt 

LL.R 37 Calc 377 
Set Lease 1 Pat L. /. 1 

.... fi<«f or hcentee— 

Agricultural fond Dfl foe building pn’potre under 
rprevil ajrwatsl ivl afUnrarii ineludid in neigh 
Louring tovn Some fitly yeari ago, ly an agree- 
ment between tho fjovcfnrrnt, tho aamtridan 
and certain butchers a certain area of cultivated 
Uni adjoining ibe city ef Allahabad was let 
fa plots to tho butcheia for building pttrpcwca 
at a uniform rent of I’» 10 per ligka There 
waa also a proviso tralcst arbitrary enlaoto 
ment of tho rent. 8 ihorqsently, tho find upon 
• A ich tho bnioten fad uritleit • as inrtnftnjin <t» 
municipal limit* of tho city of AUibloil an I waa 
ratted mukuUa AtiU lino of th# batcher* having 
aoid his house the rsmiiuliro aural him and 
bia vvciJre under Ibo terms of tho aaj >> o! a r» 
claiming *ilhor one fourth of tho ftitc, r r tn tho 
altereativv. that tho a te might bn cleared ard 
pn*sr*sio« made aver la them B‘11, that in tho 
eirentodaneo* there aites were rot sabjert to Its 
ordinary law with reference to vfUig# tiles rarev. 
piesl tv a pics! 1 oral teoaeta, tot tho b« Where 
must bo taken to tw leaeeeo, a*yf tn the alo-vco of 
a root net the eeofnry their fi/tlU tee each were 

transferal V oil loot reMvtteo to (bo aecdtdart 

Accra Haq* DamLAt,(ltl4) 

I. L. It. 37 AH 244 
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TRANSFER OF PROPERTY ACT (IV OF 1882) 

— s, 1U (g) — contd 

overt act on the part of the lessor before the insti- 
tution of the smt for ejectment; the institution 
of the suit cannot be rightly regarded as the 
requisite act because the forfeiture must be com- 
pleted and the lease determined before the com- 
mencement of the action. Aoumng v, Janardan, 
1. L. It 45 Calc. 469 . * e. 22 C 11. N 312, 27 
C, L. J. 277 (1917), approved. A suit for eject 
rnent does not lie in respect of a portion of the 
lands of a tenancy which has been forfeited or a 
condition whereof has been broken Gopalram 
ilohun v. Dhuitshuxir Pershad Aaratn Singh, 
1. I It 35 Gate 807 (1005 ) and Syed Ahmad 
Sahib Shullan v Magnesite Syndicate, Ltd , I, L. 
It. 30 .Mad 1040 (1915), referred to UonUL Pil 
Chaududrv v C&andba Kumab Sen 

24 C W. N. 1084 

— . — Landlord and tenant 

— Denial of title— Suit for ejectment of tenant — 
Landlord"* intention to late advantage of denied of 
tide to be expressed before suit The denial of his 
landlord s title by a tenant, in order to work a 
forfeiture under s 111 (g) of the Transfer of Pro- 
perty Act, 188", must be an unequivocal and 
unambiguous denial mens non payment of rent 
or even tbo mortgaging of the premise* as belong- 
ing to tbo tenant does not necessarily con 
atitote such a denial A landlord wishing to take 
advantage of his tenant’s denial of title to deter 
mine the lease must do some act showing his 
intention to do so before he can file a auit for 
ejectment. Peso Naraix t> Kadi* Bax.su (1013) 
LLB 35 All 145 
... ■ Landlord and tenant 

— forfeiture — Ejectment— Cause of action — Inten 
lion to determine the liate— Whether institution of 
the suit to eject, a sufficient manifestation of intention 
A landlord sued to eject bis tenant on the ground 
that the lease was determined by the tenant’s 
disclaimer of the landlord's title The tenant 
contended that the landlord had no cause of 
action inasmuch as be bad never before filing 
the auit done any act showing his intention to 
determine the lease as required by cl (g) of s. Ill 
of the Transfer of Property Act, 1 882. Held, that 
the more institution of the suit and the assertion 
m the plaint as to the repudiation of the landlord’s 
title constituted a sufficient manifestation of the 
landlord’s intention to determine the lease, 
Isabali Tayabali r Mahadd Eboba ( 1917) 

X. 1. R. 42 Bom. 195 

t. 114— 

See Land loud and Tenant 

I I, R. 39 Mad. 834 
I L. R 42 Mad 654 
L l. R. 44 Mad. 629 
See Lease . X. L R. 45 Bom 300 

a. 116— 

Sea 8 2 . 19 0. W. N 525 

See s 100 . . 19 C W. N 489 

See 8 107 . . 18 C W. N. 858 

See Penal Code, s. 3+1 

L L R 43 Bom. 531 

117— 

See Kbod Kast Jotis 

X. L. R. 48 Calc. 359 


TRANSFER OF PROPERTY ACT (IV OF 1882) 

*. 117— contd. 

See Landlord and Tenant. 

I. L. R. 37 Cale. 723 
I. L. R. 42 Mad. 654 
See Cndib Ratati Hold in a. 

I. L. R. 42 Calc. 751 

i. 118— 

See i 54 . . L L. R 37 Mad. 423 

I. L. R. 40 AIL 187 

See Estoitix nr Conduct 

I. L. B. 40 Mad 1134 

— »s. 118, 119, 120. 54 and 55, cL 6 (6>— 

Exchange of lands of the wine of on* hundred rupee* 
or upwards — No registered instrument — Oral transfer, 
invalid — parties placed «n possession of the land * — 
Sale by one of the parties of lands obtained on ex 
change — No estoppel ogamst the transferor or hi* 
creditor — No estoppel against statute — No charge for 
the value or price of the lands on the date of the 
transactions An exchange of immoveable property 
the valne of one hundred rupees and upwards can 
be made only by a registered instrument under 
as 118 and 54 of the Transfer of Property Act 
No estoppel can be pleaded against the directions 
and the prohibitions enacted by the statute law 
and against the rights accruing to an) party by 
reason of auch directions and prohibitions A 

r rty to an exchange which is not valid in law 
not entitled to a charge on the property obtained 
by him in exchange for tho price of such property 
on tbe dato of the exchange under as 120 and 
55, c! (6) of the Transfer of Property Act Kitrn 
VecraredJi v Kum Bapireddi, I L It 29 Mad 
330, followed Pam Bakhsh v Mvghlam Ehanam, 

I L. P 20 AH 266, dissented from Karaha 
Nanubhai v Mansvkhram, I 'L It 24 Bom 
400 d stmguished. Mvihs 1 enlatacheUapathy v 
Pyinda I enlatacheUapathy, 23 Mad I J 662, 
referred to Chidahbaba Chettiab v 1 aidi- 
u\ox Padavacne (1913) I L R 88 Msd 519 

». 119— 

See Limitation Act (IX or 1008), Abts 
113 and 143 I. L R 42 Mad. 690 

ss 122, 123, 126— 

See Occur akov Ifomrso 

I. L. R. 45 Calc 434 

s 123— 

See 8 3 I L. R. 44 Mad 188 

See s 55 . I. L. R. 34 Bom. 687 

See s 55 .1. L. R. 34 Bom. 287 

See Grrr 

See Lishtathw I. L. R. 43 Mad 244 
L L. R. 40 I. A. 285 
See Odds Estates Act (I or 1869), as 
13. 16 and 17 I. L. R. 32 All. 227 
• ■ Gift of land — Oral gift 
— No reentered deed of gift— Gift inoperative — 
Unauthorised occupation and use of land—Ouner 
of land moling an oral gift of land — Acquiescence 
—Estoppel— Indian Evidence ( Act I of 1872), 

* J1S In 1603, tbe defendant Municipality took 
plaintiff’s land into its possernon and uni It for 
making a new road through it After a major 
portion of the road was constructed, t! e plaintiff’* 
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S. 123 — totiii. 

latter objected to tho unauthorised occupation 
and o« of bis land but- ho was prevailed open 
to giro the land in gift to the Municipality Tho 
gilt was orally mode, sod no Tinting was made 
or registered. The plaintiff’s father died in 1900 
The plaintiff rued in 1914 to recover possession 
cl the land Irora the Municipality —Util, decree- 
ing tho suit, that the absence o( a registered deed 
Of gift invalidated the gift owing to tlo pro 
visions ot a. 123 ol the Transfer ol Property Act, 
1882 , and that tho mera concent of the plaintiff a 
father to make the gift was not sufficient to vest 
the land IQ the Municipality , field, further, 
that the plaintiff waa not estopped, under a 119 
of the Indian Evidence Act, 1872, from denying 
the gilt, because the defendant had occupied 
the land and laid oat a substantial part of the 
road, before the plaintiff a father was prevailed 
open to make the gift KtrvXKJt Katasji v 
MifvicirAUTr or LovAyala (1920) 

L U R. 45 Bom. 161 

<7i/| — Atteetalion — Meaning 

o/ alltaltd." A deed of gift was attested by two 
witnesses At the trial of the suit, only one 
Witness was examined and be deposed that be 
was at some distance when the deed was being 
written and that he did not see tho esecutant 
making his mark on the deed. fltU, that the 
deed of gift wm not proporly executed within 
tho meaning of • 123 of the Transfer of Property 
Act 1882 The word "attested” in a 123 
of tho Transfer of Propeiy Act, 1882, meant tho 
witnessing of the actual execution of the document 
by tho person purporting to execute it. Abanin 
Patter v Abdul Kadet (1912) It Bom L R 
1031, relied to A «mm e RicbaYa (1910) 

l L H 41 Bom. 231 

1*. 123 129 — Oejt — Validity o / gift of 

i miftosalf* property— J/aAome<L in lav Where a 
Mahomeden had mado a gift of Immovable pro 
perty which was valid according to Mahomedau 
law, it was lei 1 that the gift was none the less 
valid becauso the denor had executed a deed ol 
gift purporting to convey the property to the 
donee, which owing to a defect in the attestation, 
was vnvabd according to tho provisions of the 
TtaosFer ol Property Act, 1832 Kabak Ilaht 
v gaaartmnrv (1916) 11 R 38 AIL 212 

*. 128— 


See Cut . I LA 39 Calc 833 

Sm OoCEYAXCl ItOLDESO 

1 U R *5 Calc 43* 

- f 127— 

Sts * 5 . . 1, L. R, 38 AH. 84 

» 129— 

totia , 1, 5. W. la 82A 

t, 138— 


See Cmj. PaocxnrsE Cons (Act V or 
1908), a. 60 1. Is R. 87 Bom *71 

See Monroxa* LLE 43 Mad 803 
See SucCMsiow Act (X or 1863), a. 190 
1. L. R. 33 Bom. 618 
", • •• *. 130 — “Jett enable 

extern —Chime to proceeds of policy of intxiranct by 
ieytmlee of poJ*y and by assignee of J-cluy by on 


TEARS FEK OF PROPERTY ACT (IV OP 1882) 

—Conti. 

a. 180— tonid. 

Iwfiwmen J in ion hay — Tranejere by way o) rceonfjr 
The appellant and the respondent were rival 
claimants to the proceeds of the policy of insurance 
on tho lile of their debtor which bod been paid 
into Court by the Insurance Company as a defend 
ant in a amt brought for the money m which 
the ajipellant waa also a defendant The appel- 
lant relied on an assignment by the debtor of 
the policy by an instrument in writing, add 
the respondent based bio claim on a deposit of 
tbo policy with lum by the debtor unaccompanied 
by any written instrument Held (reversing 
the decision ol an Appellate Bench of the High 
Court), that the case was governed ly s 130, 
aub s. (/}, of the Transfer of Property Act (iV 
of 1882 as amended by Act II of 1900) which 
precluded the application in India of the principle* 
of English Law , and the title of the appellant, 
aa being based on an instrument in writing, and 
ao conforming in all respects with the provisions 
of that section, waa absolute as against that of 
the respondent who acquired no right to the 
policy or its proceeds by reason of the deposit 
The right to the proceeds was an “ actionable 
tlalm ’ , and a 130 covered transier by way of 
security, as well aa absolute transfers, a* appeared 
from Illustration 2 to the section Mcisaa 
Lbatau p Vishwawjtr Pjjaubvbam Vaeota 
( 1912) . LLE 39 Bom IBS 

If ISO, 131. 134 — Tronefer of dell 

notice of — Duty of itblor on receinsy notice from 
traneferee. Where a creditor hypothecate! a debt 
doe to him and authorises the person to whom 
the debt u hypothecated by power-of attorney in 
writing to recover the debt from the debtor, the 
debt u absolutely transferred to the transferee 
under a 130 of the Transfer of Property Act. 
Notice of the transfer is not necessary to perfect 
the tiUo of the assignee but nnt 1 the debtor 
roceivea notice of the assignment m accordance 
with law ins dealings with the original Creditor 
wilt be protected Tho notice of transfer need 
not necessarily b« live irom any condition or 
qualification. A debt waa assigned absolutely, 
and the debtor received notice of assignment 
from the transferor, who at the same time re- 
quested the dobtor to pay only if the liability 
forming the consideration lor the transfer was not 
discharged The debtor alro received notice ol 
the assignment from the transferee who claimed 
payment. The trsna/ereo did net represent that 
he hwl discharged the cbm on account of which 
the transfer was made The del tor after receiving 
the above notices refusing to recognise tie assign 
ment paid the amount to tho transferor' — Held, 
that the payment was inoperative and that tbe 
transferee waa entitled to recover from the debtor 
If. the tw-f-af- ttn. ntnotpimraX ne its. vslj/Ut v wdj* 
pute<t the only safe course for the debtor who has 
received notice of the assignment is not to pay 
either party bnt to ask them to interplead 
Will mm Brandt a Sons d. Cm r Bnnlop Stiller 
Co, 0003 ) A C. 151, referred to Comia 
erisbsa Ivra t> OorsxavsierrK* Im (1909) 

L L. R. S3 Mad. 323 
• aa 180 and 134 — Mortgage m tenting 

of a promissory note — Assignees right and Iwlilitv 
to me on the prorawsofy note By virtue of e». J30 
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— S3. 120 snS 234— could. 

•nd 134 of the Transfer of Property Act (IV 
of 18S2), & mortgage in writing of a promissory 
note, executed in favour of the mortgagor by a 
third party, creates an assignment of the pro- 
missory note in favour of the mortgagee even 
without an endorsement, and as the right of the 
promisee to sue on the note becomes vested in the 
mortgagee, the mortgage alone Is entitled to 
ruo on tho note and in taking accounts ho is liable 
to be debited with tho amount of the note if be 
without any justification allows the recovery of 
debt barred by limitation 1/nfro; hhotaiv r 
iMWOiMith ProbJiwrnm, J L JJ 37 JUm 13S, 
followed SSyam Kvv tin v Natieelirar An*?*, 
1. L. It. 32 Calc 27, followed Mcthckw’hmm 
r Veeharaojiata Iym (1013) 

J. L. R 38 Mad 297 

— f 132, 

See Civil Procedure Code (Act XIV 
or 1832), s» 268. 273, 283 

I. L. R. 38 Bom. 631 
ft here a mortgag* 


J« transferred without tho pnvity of the mortgagor 
tho transferee tabes, Bubject to the state of accounts 
between tho mortgagor and mortgagee at the 
date of the transfer but not subject to any 
Independent debt in no way connected with the 
mortgage. Suekamania Attar v Subramafia 
Fattab, 

I. L. R. 40 Mad. 683 


— *. 134- 

See a. 130. 

See Debt, Htfotbecatio'c op 

I. L R. 34 Mad. 53 

J. 136- 

See Legal Phactxtiofers Act, 1879, 
s 13 . . I L. R. 37 Mad. 238 

I. 137- 

See Contract I L R. 41 Calc 670 
See Contract Act (IX or 1872), as. 4. 

61, 103 . I. L. R. 38 Bom. 225 

See Vendor asd Bub vendee. 

I. L. R 38 Calc 127 

TRANSFER OF PROPERTY AMENDMENT 
ACT (in OF 1885). 

I 3— 

See Kabuxxyat L L. R. 39 Calc 1016 

TRANSFER OF PROPERTY (VALIDATING 
ACT (XXVI OF 1917). 

■ ■ — (. 3, proviso 5 — 

Review o/ judgment— 

■Judgment removed that of appellate court — 
"• Former Court ” Where action is taken by 
an appellate court on an application for review 
■presented in accordance with the provisions ol 
Act No XXVI of 19) 7, and an appeal which 
bad been dismissed is restored, the “ former 
court ” mentioned in proviso (3) to the section 
4a not the court of first instance but the appellate 
■court Kakpa Dbbi r Kishori Lal 

I. L. R. 42 AIL 430 


TRANSFER OF SHARES. 

■See Cosn-AKTia Act (VI or 1882), ss C8, 
147 . . J. L. E. 40 Bom. 134 

See Compart . I. L. R. 36 AIL 365 


TRANSFER OF SUIT. 

See Cmt Procedure Code (1068), e. 24 
I. L R 41 All. 381 
5 Pat L. 7. 588 
■ Transfer of a evtt under 

'* 92, Cinl Procedure Code (Act J of I90S) from 
the Court of a District Judge to that of the Additional 
District Judge — Authority of Additional Dutriet 
Judgt to try «wk suit — Civil Courts Act ( XII of 
1887) / 8, tul-t (2) — Conrenicttee An Additional 
District Judge by virtue of the assignment 
of all the functions of a District Judge under 
the provisions of snb s (2) of s 8 of Act XII of 
1887, is empowered to exercise the same powers 
as the District Judge in suits under 8 92 of the 
Civil Procedure Code Semite “ Any other 
Court empowered in that behalf by the Local 
Government” in s 02 of the Code, probably 
refers to Courts «nch as the Subordinate Judges’ 
Courts Transfer of the suit was ordered in thia 
case on the ground of convenience, the opposite 
party being compensated by payment of his 
costs Mohabok Raiiman v Ham Abddr Raitim 
(1920) . I L R. 48 Calc. 53 


TRANSFERABILITY. 

See Build two Lease 

I L. R 37 Calc. 377 
Nee Occutaxct IIoldino. 

I. L R. 45 Calc 434 
I I-. R. 48 Calc. 184 
I L R. 42 Calc. 172 
I L. R. 44 Calc. 272, 720 
See Offerings to a Temple 

I. L. R. 43 Calc 28 
Sts Palas o* Turf of Worship 

7. L R 42 Calc 455 
See Under baitatt Houma 

I. L. R 42 Calc. 751 


TRANSFERABLE RIGHT. 

See Sabbarakari Texure 

J. L. R. 46 Calc. 378 


TRANSFEREE. 

See Deposit if Court 

I L. R. 43 Calc. 100 

— from benamidar, right of, to me — 

See J/obtoaoe . L L. R. 41 Mad 435 

from execution-purchaser — 

See Parties . I. L. R. 39 Calc. 881 

of trust estate, liability ol — 

See Trustee I. L. R. 39 Mad. 115 

TRANSIT. 

— - - ■■ duration of — 

See Sale op Goods Act (BG asd 67 Vic. 
c. 71), as 45 afd 47 

I. L. R. 34 Bom. 640 
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TRANSMISSION BY POST 

Set Siditio* I L E *9 Calc 522 
TRANSPORT 

Set ExcujSijLi Abmcli* 

H E !9 Calc 1053 
TRAVELLING WITHOUT TICKET 
See Railway P assxvoir 

1 LB U Cale 279 

TREASURY OFFICER 

appropriation oj payment by— 

Bee Sal* job Arrbabs of Revzntk 

I L E 3S Calc 537 

TREATY 

Bet Eitbamtiow I L R 48 Calc 328 
Sit BounaY RaviKin Jcujciciiok Act 
(X o» 1870) a 1® 

L L R 45 Bom 483 


: 34 AIL 545 
t Code (Bom 


See Laitdlo*d awd tzvak 
I L.B 

Set Bombay Law d Rxyeyb 
Act V or 18 9) e 81 

I 1 E 38 Bom 716 

See Tim B«a 

overhanging on., land— 

Set Tost 1 LR 43 Bom. 384 

— — right el removal ol— 

Set LAMDioan akd Tzba&t 

I L B 37 Calc 815 


Set Jumsdtohoy (Civrt. akd Rzvziniz) 
HR 42 AIL 574 
whether temporary right to lake 


Iruit ol le immoveable property- 

See Puhaab Pee emption Act 1913 

I L R 1 Lab 587 
Krowing on honndary between 2 

See Easemivt I L. R 44 Bom. 805 
TT ?S owt 'i °1 ,41 *dalwood trees on 

man?— lnlbiU: ' ,aent *° ,ar "J settle- 


- <c) : 


Act (Vd or 1878) s 75 
2 L_t R 45 Bom 110 

™ ' I Tied pla nltd after lean 

-iMl 0 / ronoml of t te, ^ !Z.nt~F rt.res 
TtM ™» <4ct (VIII cf 1SSS ) 
ta* it? t 1 l r °P ,r, V Act (IP of 1 M2) it g 
In . ia of »ny special t -o vision 

K'S'. w YTL£lf nt * d b> tho ,omo * »•*£ * 

f? 1“®*® had been granted dnea -nni v—t 
of a th8 d Tm' 1 , Th8 , r ^® udd Dwn n ■ 108 cl (J) 
has* nr. ^ ? ie \ 01 T ropert y Act (IV of 198*) 

SS*2“ s -*"rr: 


TREES — contL 


Engl eh Law ol Fiat urea cannot bo apprepr *t»j_ 
extended to thie country on equ tafile grounqg 
Bo »v Stand J A pp Cat 762 Hears v Calltnde, 
{1901) 2 Ch m Alices v Afatr 2 Emithi Leodt-l 
Cotes J$9 3 Soil 38 Set! v Pecan/ 2 Pel^f. 

137 referred to. Tho Law ol F xtures is n 0 t 
recognised under tho Hindu or AJabaniedan laa-j 
Thaiocr Chundrr Paraman tei v Ramdhoi,. 
Bhvtlacharjee 6 IV Jl 2 a S B L S F B 19$ 
Secretary of Stale r Charletvorlh Pill ng A. Cn* 
11 R 26 Bom 1 Khodetram Strma v Tt'locha- 
1 Mae Eel Rep 35 Janlet S ngh v Sukhoor tB 
Singh (JS56) Beng 8 D A 761 I agate v Aynm* 
toollah {1858) Bing EDA 1517 Bril Bhool a- 
v Dabee Dgal (1863) 2 Agra S D A ISO Kal „ 
Pe thad Butt v C outre Ptrthad Dull 5 B Jj 
JOS rel ed upon. Before tho pa.es ng ol tl|# 
Transfer of Proporty Act the doctrine of t^e, 
Enghoh Law of I lit ores d d not prevail In th,j 
country and tho provisions of that Act aubetsq 
t ally reproduced tho law On this subject ae recoj, 
rueod by H ndu and Mahomednn i irisprujencj 
Itmai Kan, Rovlhan r Naiarali Sahib I L b 
27 Mad * 11 referred to Mom Sheikh p 
P.aant Lai. Gnosa (1910) 

I L R 37 Cale 81g 


TREE PATTA. 


of on land palladar— x 

ike l Iter— Right ol tret-paliaiar for 
alter caneellat on at against land pa teidar—Po* 
tettory right protect on ol at aga net Irttfattert 
A person who was in possess on until d spopsewej 
by defendants who bar ug no t tie ae owner* we e 
mere trespasser* ta ent tied to roly on b s poerci, 
e on and succeed n a »n t to eject them A dray 
ana Pao V Dharmaehar I L R 26 Mai 511 an j 
Sul'baroya Chtt y t .4 lyarami A yar I L R 3g 
M ad S9 followed In tho absence of proof to Ih^ 
contrary a cancellat on of patta ssurd by th e 
Government in favour of tho pla ntlff In retpecg 
of trees stand ng on certain lands for wh ch land, 
the pitta tret bang Istoed a few of defend 
ants does not amount to a reeumpt on of posses 
non of tho trees by tho Government or to a grant 
of them by the Government tn the defendants 
The only effect of cancellation of the patts fop. 
the tree* was that the Government no lonpep 
mado anv demand on tho tree pattadsra top- 
revenue n respect of tl o trees Tho facta th*( 
when both pattas were n ex sten e the land 
pattadar was credit e 1 will whatever revenue 
warn collected from the tree pattadar and that 
on cancellation of treo-patta the whole revenue, 
was p&jable by tho land pattadar cannot amount 
to a grant of the trees to tho land pattadar On 
the r ghts of tho tree pattadar and land pattadar i 
Reference and er t 39 of hladrat ForetlAct IBB 
I® Mad 203 and TAe w Pand than v Secretary 
of State for Ind a. I I B Jtl Mad 433 referred 
to bESaODA GOCSDAH ■ Varadapfah (1913) 

I L R 38 Mad 148 


TRESPASS 

Bit A*nEst or Ship I L R 42 Calc 85- 
Set Cbikiwaz TBzssrAOs 
See Easevebt I L E 37 Bom 491 
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Set G&ir> *aun I r. n 4n r»!e tuft some of t hum with arms, bid collected In a temj la 
V ,* . r „ !« 77 ' *" clo "> fcy. •'•r.og bolted .nd Umd (be doJir, 

**" JffMVptcnov L L. R. 42 Calc. M2 refu-xd admittance which »• demanded by the 
■Set JLnmATiot Act (I K or I90$X Sea. 1, Dirtnet Surprint end rut of Police and the Sob 
AST*. 120, 144 divisional Offcer Shot* were fired from msioa 

f, t. II. 42 Bom. 333 ‘he temnjo and a man In the crowd onlside was 
IiiOniC..! (to XU of ISM, T'l. Ik.irkt ... ttoo 'tot 

» «o7 r r p ei ait >re ,<>r * n<i on w» arrival on the morning of 25th 

. ' 1 • *•**•«• *•» All- Ti a April, he decide,), m contulUtion with the District 

j<* Tort . I. L. It. 43 Bora- 184 Superintendent of I’olice and the Sub-divisional 
*ult for declaration by Trtipattsr— Ofhoer, that it wss n Minn to March the cutchcr- 


Stt Snctrto r.tuc? Act 1877, a- 42 

1 Pat L. /. 03 


Set Hjicr»ir.iJ . 1 Pat. L- J. 430 


27th, ami other* which it wai reported to them 
were concealed there , and aUo for the purpose of,, 
an! In connexion with, the investigation of the- 
o {fence* committed The cotchernes wore found’ 
locked and t< no officer or rerr tot of tie 
reminder* could be found, they were broken 


1. — —whit constitute*— Tho foundation "pen under the District M.jpstrale * orders ai<£ 

of lre»|>a*s Is the doing of an illegal act, forcibly instruction*, and a »i«r,-h wan made therein by 

tal without legal authority, a* again*! the j ro the Ih»trfet Sup, rmttndcnt of Police and the 

perty of another To tuatam trespass t lie illegality n <ui acting under hn orders b<o arm* of any 

T i , Ftrongfulneas of I ho act must l>e ratth kind were found In a enit for trespass sgain«t 

i P ro °l- If *he act f* not illcial no r>ght tie Distent iltgiilrttr mtlitol't) by one of lie 

l» infringed. Dl>At Das e GOVI-CPA Gant laroindars shexe euteherry had been searched 

1 Pat L. J S33 licit (reversing tho decision of the first Court 

2. . Salt for damage. -JWrecml * nd »*» tnajority of the Appellate Court, and 

iSWjfif Come Court) Act tfX of 1SS7), Art 31 . ”rholdtag the deei«ion of VetTr. J J, that the 
So\ II, June fKfion under Mhrro the plaint !**"“ WM warranted by the Code of Cntnmal 
allejed that the defendant, had trespassed upon **™«rfar« (Act 4 of 1S0«) A eenouj offence 

rUlntl/T* land and removed hi* cron and a«£» h ‘ d , b ^ Q committed against the public tran 

ed damage* at tho profit thu* wrongfully obtained 5." il'* 5- Mo wl,ith 11 *** lhe du, y 0 (! h * 1>lftne * 
by defondants i //<«, (list the «uit was one for Msgistrste to enquire, and by virtue of hu superior 
damages for a single act of t realise* and notetempt *»? *»»• •» Jamalpore. the proper Person to 

ei from the jurisdiction ol tho Provincial Small conduct the enquiry By* 38. Seh III, and 

Cause Courts by Art 31, ^ch II of tho Provlneisl • J0 ol th « Code the power of issuing a March. 

Small Causo CouTt. Act(I\ of 1837) A-aum-rim w *"», nt »•« among his •• ordinary power*. 

v Suhmrvrnjna /.LB IS J lad 233, followed t ,nd ‘h«ef 0 re under s 105 he had power to direct 
and FWobft Boo r truth* 4,.mr. IS it a l I J * m » aa la W ® P™*™* 11 he '% M 

Sf. disaented from RasjatvA* r 8*wMATnA “ •<f»l“blo to do eo That being «o. it was 
AyVah (1012) . I. L. R. 35 Mad. 728 unnecessary to decide on the Other defences set 


>• - — s»i « wwuuu to siPwXiTSa ii, , . h sx,s°?iy!,s 
■'SimKXwWlSiii stilus.-!*-* 


. .• - - . - . ; ; . tlon prescribed by e. 25 of the Arms Act (XI ol 

1° yiutyarch warrant— Arm) Act (XI. of 1B78) could not defend h>» action under that 
; SS ~IS 0, V'?.’* at e 1 " wrrf "7 I r^ceds Statute Also (agreeing with Enirr, J ). that 
frrhdltf.t* * 25, Khether mandatory or divertor y- tho D, itHot Magistrate m directing a general 
ProtethoA of Judicial 0/fic")-- Directing search search of the plaintiffs euteherry in view of an 
trasre offence ha) been com nil It id it judicial action enquiry Under the Criminal Procedure Code, 
—Chary* Of Irani of bona fide) and rnaltct eepro was acting j n the discharge of hi«}udiclat functions 
„f, or . * 0ra8 t'm® pn° r *0 pith Apnl 1007 * B d, had it been necessary, might have appealed 
muchiUFcehng oxuted In and ahoot Jamalpore, f or protection to Act XVIII of I860 The charge- 


• aub-dmsion of Mymenslngh, between tho Hindu 
andhlahomeilan communities, and much eveit* 
ment «nd resentment had boon aroused on account 
of tho action of tbo Hindus in attempting some 
day* before that date to enforce ft boycott of 
bultihi or foreign goods On 27th April, *t night, 
» Mahomedan waa wounded by a revolver shot 
fired by one of ft party ol llindns, dressed a. 
M.aho-nadans, who after I be occurrence took 
refuge In aom* eutchenlcs belonging to the leading 
zamlndara of the neighbourhood who were active 
sympathisers with the action of the Hindus A 


and much evcite without *nv shadow of proof, deserved the 
aroused on account toverest reirohstion Cum! i BBijrsDU- 
n attempting some Kisiiobe Bor Cswium (1912) 
orce ft boycott of FI Zb S 39 Calc. 053 

!th April, at night, . 

y a revolver shot 4 ————— Who may sue for tenant or 
Hindus, dressed as owner — Title by adeem possrssfon not pleaded 
• occorrence took «/ may be attciccd in the Court of Appeal — Cinf 
icing to the leading Procedure Code {Act V of 1 SOS) O Xtl, r. Sf— 
d who were active Adttree potsesion againtt itumeipoUty or iheCram 
if the Hindus A Per SarotusOT:, C / , and MooMR-raz, J — The 


from attacking them by the District Popennten eioocr can only sue for trespass if the alleged 
d“nt of Police, and the Sub-divisone! Officer treapass is injurious committed in respect of tl e- 
who, hearing of what had occurred, proceeded to lead, and to the reversion Per Satoeesonv 
the etrtc hemes, and restrained tbo mob thereby C J —Even though the trespass is accompanied 
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TRESPASS— cocci!. 

by a claim of right, It >e not necessarily injurious 
to the reversionary estate Baiter v To jlor, 
4 Barn & AJ 72, referred to Per WoODSO m, 
J —It is not sufficient for the plaintiff in an action 
fn ejectment to proto possession He most shot? 
title Per SfoOKEBJiE J — Mere previous poe 
session will not entitlo a plaintiff to a decree for 
recovery of possession, eicept in a Bint nndor 
* 9 of the bnoclQo Relief Act Purmeshicar v 
Bro lo tal, I L. P 11 Cak 25S Xuhachand v 
Kanchtram 1 l. R 26 Gale SIS t e S C 1J 
AT S6S, Shama CAaroa v Abdool 3 C IP A 
2iJ and Han il Borat v Ra me Aaron, 13 C L. J 
613 referred to The plaintiff may bo allows I 
to succoed on a title by adTerso pos»casion 
pleaded for the first time In the Conrt of Appeal 
provided such a case arises on the facta stated 
>n the plaint and the defendant ia not taken by 
surprise Sundan Does** v VadAu Chundrr, 
I L R 14 Calc S32. Vasudtea v 31ag*n>, L. P 
2S J A SI S3 * c S C IF \ 515 Majlal t 
TKunbuswamt, (1914) Had W \ 7S4, Soma 
eundamm v Pod.erle, 1 L X 31 Had 331 
Shtrolumari v Oovtnd Sbou- I L P 2 Calc 
4IS Joi/tara ▼ Hahomed Mobanck 1 L X 3 
Cak STS and Rijoyo v Bydonolh 24 II X 444 
referred to. To establish a titlo b% adTerso poa 
session the plaint H must prove enjoyment jioe 
■suing the lime characle rut cl aa are necessary 
for presumption of a loat grant and consequently 
that tho possession wa* adequate in eont nmty, 
in publicity an 1 in extent toextmgoiehtbe title of 
tho true owner Subramania r Secretary of State, 
21 Had h. J 13* and Xadiamant v Collector 
of Khulna 1 T X 21 Cak Ul t c 4 C W t> 
S93, 600, referred to Err W ootmorre, J — 
Where la a euit for declaration of title and poa. 
wusion tho plaintiff did not in tho alternative 
plead title by adverse possession, the plaintiff 
cannot ask the Court to frame inch an ieeue on 
appeal o crept, by amendment and 0 EXT r *4, 
wh ch authorises the Court to remodel the Issues 
does not apply to anch a cate Ran Ckardra 
Sil r Ramarmawi Dabi (1016) 

20 C W N 773 


Set Beroal Teicascy Act a 102 
14CWN 812 
Sc* Ejectusrt I L. R 87 Mai 281 
See Madras Estates Lakd Act (I ox 

1003), 8 8 BICEP 

I L. R 38 Mad 843 
See Mesri Profit* 4 Pat L. J 301 
See Public Religious Trust 

1 L R 41 Calc. 749 

■ purchase by — 

A«Tbassxer ot Peopertt Act (IV ox 


ttflffl), s BE \c) 


I LR 39 Ms A 9 


~ ~ Tenant* settled By 

irupasser—Feinopt* oj Bread Lai PakraelF* 

nV.** tenant neter got possession — 

Bond fide. The principle ot the Full Bench caw 
otpe-nai Lai Pair other Kalrt Pnmtnfck 1 L X 


TRESPASSER— cos id. 

20 Cak 70S, ie an encroachment upon the ordinary 
rule of law that a grantor ie not competent *° 
confer upon the grantee a better title than what ! “ 
himself possesses end must he cautiously epph'd 
and ia not to he extended In order to make lie 
principle available it jb essential that tho letter 
ehonld be in possession of the disputed property 
ee it laclo landlord and tl at in good faith he 
should have inducted into t) e land a cnltli at< r 
who haa accepted tl e settlement in good faith 
Want of good faith « thrr on tbo part of the lossdr 
or the lessee makoa the mle inapplicable The 
pnnciplo coold not be applied in favour of tl>« 
plaintiff who took a lease from the owner after 
his interest had been sold in elocution of a decree 
who never obtained juridical possession of the 
disputed property and who bed to be bound down 
by a Criminal Ciourt to prevent bun from inter 
fenng with the pc* session of the defender)* 
Keuhva Isatit CnAiBAVABti r Mahomed WatI* 
(1918) . . 21 C W. N 83 


See Coktebit ox Cornu 

I LB 4S Calc 168 
fire CnnsriAi. Procedure Codx *8 28* 
avd 342 L L R. 38 Mad. 302 
b 3C9 I LR « Bom 203 

See JontT Teul. 

Set SCWBART TeLAD, 

X L R 39 MaA 612 


. s new. demand for — 

Set Crihiwal Procedure Code (Act V 
or 1898), a 307 

I L. R 40 Mad. 108 

■ ■ conduct of — 

Bee Preside!.- cu Magistrates. 

I L. R. 42 Calc 313 
Reduction In Bench of Magistrate* 

Sc* Criminal Procedure Code, r. 16 

L L. R 44 Bom. 400 

of an offence with the «id of 

assessor* — 

See CnniiRAL Procedure Code (Act V 
ox 1898), a 238 

I L. B. 45 Bom 619 

— — Trying ease* piecemeal 

Practice condemned — Grant — ffromonta — Leaf* 

or Xsccnee— Construction — Fract cc Cesee ought 
not to be tried piecemeal I Eucb. a method may 
facilitate the disposal of a case but certainly 
doee not conduce to the administration of justice 
Mohital Sn«J e LAUtSmo (1912) 

17 C. W N. 166 


TRIAL BY JURY 

Set Evidence I L R 47 Calc 671 
See Jury, Trial bt 
Ste Rexerewce. 

1. L. R. 42 Cole- 789 
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TRIAL BY JURY— 

— — Charge to the Jury — 

21 indirection — Obuhm to explain the lav as to 
abetment — Uncertainty rn the meaning of the Judgt » 
direction relating to a confession— Omission to 
direct the Jury upon the cudcnt ary talue of a 
retracted confession Vlcro one secured was 
charged under t 52 of tl e Post Office Act (VI 
of 1803} and * 3S0 of tho Penal Code and the 
other under a 02 read with s 10 of the Poet Office 
Act and »3 i*A of the Ponal Code and the Judge 
omitted to direct the Jury to consder what 
evidence thero was of abetment and to explain 
the law in connection therewith — Urld tl at 
the Uw was not adoqu&tety explained and that 
the omission of any explanation with regard to 
the chaTgo of abetment constituted a misdirec 
tion. Abbas Prado v Quern Empress 1 L P 
25 Calc 7SC, reforred to W here it di 1 not appear 
cloar in tho charge to the Jury whether the Judge 
intended to require them to consider how far the 
eUtoments of tho accured amounted to admis 
arena of guilt or how far they be) eved them to be 
truo —Held that the uncertainty in the meaning 
of tho charge when the atatementa formed a 
large part of tho evidence against the scouted 
was a yoiadirectlon Tho omission to direct the 
Jury that a retracted confession should have 
practically no weight as against a person other 
than the maker, and that the very fullest corro 
boration was necessary, far more than was required 
for the ewom testimony of an accomplice on 
oath hdd to be a senona misdirect on Tasxn 
v King Emperor, I L 11 28 Calc 689 followed 
Hemanta Kumar Patmak t Emperor (1919) 

I L R 47 Calc 46 

Charge to the Jury— 

Pecord of heads of charge — Directions on tie lav 
actually given to be embodied «n the record — Verdict 
of Jury justified ly the evidence — Retrial not ordered 
—Criminal Procedure Code (Act T of 1898) s 
361 (5) provwo A mere statement by the Judge 
m the record of the heads of charge that he re 
ferred to certain auctions of the Penal Code and 
explained the law relating thereto is insufficient 
The record mnst itself embody the d rections on 
the law actually given ao as to enable the High 
Court on appeal to determine whether the cons 
tituent elements of the oHenee or offences charged 
were correotly and fujly explained to the Jury 
The Court, however refused to direct a new trial 
for such defect in tho record when the Jury were 
justified in convicting on the evidence in the case 
Kaseubbcik Nasya v Empebor (1920) 

I L R 47 Calc 795 

— The law requires the 

judge to record only the heads of charge to tho 
jury but this record should be sufficient to enable 
the High Court to ascertain what was actually 
said to the jury About. Gotur e Kiko Emperor 
26 C W N 898 

Jury trial by— 2hs 

direction on points of law and improper direction 
on facts Tho three accused were found guilty 
by the unanimous verdict of the jury two under 
arcs 302-34, Indian Penal Code and one under as 
302 149, Indian Penal Code andfurtberallunderss 
304 148 I P C The Sessions Judge in ebarg 
ing the Jury said— See 34 provides that where 
Jt is doubtful which of several persons has taken 
the chief part m any given crime committed in 


TRIAL BY JURY— conoid 
furtherance of the common intention of all of 
them each of auch persons is severally liable as 
if he alone had done the doed * Held — That 
it is necessary for tho Judge to read the very words 
of the aectlon itself to the Jury if ho purports to 
give them what are the provisions of the section 
and then if necessary to explain what is the mean 
ing of the section and the direction with regard 
to a 34 was not a proper direction In charg 
ing the Jury as to what constitutes murder tho 
Sessions Judge said — Murder is tho intentional 
hilling of another human being with malice afore 
thought Held — That it la not the way in which 

Judges ought to charge the Jury in this country 
It is nsualto refer to the sections wh eh relate to 
culpable homicide and to direct the Jury as to 
what is culpablo homicide and m what cir 
cumatances culpable homicide amounts to 
murder As to the charge under as 302 
149 the Sessions Judge charged the jury aB follows 
— This charge is to some extent redundant and 
strictly applies only to one accused A for the other 
accused are supposed to have been the actual Bin 
dereis By s 140 A becomes a constructive 
murderer and liable for tho substantive offence 
Just as by e 34 all the accused arc equally 
liable for the murder aa though eaih of them bad 
committed it single handed Held— That this 

was a misdirection Held further — That theSes 
sioni Judge was in error in not drawing the atten 
tion of the jury to tome material evidence and 
to the fact that many of the prosectution witnesses 
were related to a person who was the prime mover 
in the prosecution or to one another and to tho 
discrepancies in the evidence aDd his direction 
on the evidence in one instance was not borne 
out by the record That the attention of the 
jury should have been directed to the individual 
cases of tho three accused On the ground of 
misdirection the High Court set aside the verdict 
of murder aa regards all the accused and holding 
that there was no misdirection as to tho charge 
under a 384 Jnd an lenal Code upheld the com ic 
tion of two of the secured on that charge but 
set it aside in tbe case of the other accused and 
act aside tho conviction of two of the accused 
under s 148 and upheld it in the case of tho 
other Kiko Emperor i Durca Cuaban 
Befari 

20 C W If 1002 
TRIBAL COMMUNITY, PUNJAB 

Nee Custom I L R 44 Calc 74& 
TRIBUNAL OF APPEAL 

See Bombay Citv Improvement Act 1 898; 

I L R 36 Bom 203 

TRUST. 

See Administrator 2 Pat 1 J Cl 2 
See Charitable or rtUGlors Tri st 
I L R 40 Eom 438- 
Stt Charitable Trust 
Sit CIvil Procedure Co»r 1882 — 

83 13, 539 . L L. R 33 AH 752 
R. 539 . I L R 26 Bom ££ 

I L R 34 All. 463 
Nee Civil Procedure Code (Act \ cm- 
199S) s 9- I t R £7 Boil 65 
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TRUST— eoslL 

St* CoxTiiCT , I L. R S3 Mad, 7ES 
St t Cocxt tin Act 1810. Ecu III 
(Ait > 2 Pit L. J. 011 


Si* Khoja Mm laltM**. 

I. L. R. 38 Bom. 21 ( 
Su LtartiTto* Act (IX o» 1W»), «. 10, 
Eat 1, A*t» II ISO 

I L. R 39 Bom 672 
Su MiHOMit'is 1 sw— Ulrf 

I L. R 38 AH 027 
! LR 41 Bom 372 

A« H»noM*niT L*w— T*r«rr 

I LR 91 Bom 001 

Stt lfABOMfOiT U«-Uur 

I L R 42 Cile S33 
S'* MoKMiOE 1 L R. 33 AIL 209 
A«« 1 t)»uc TfCTT 

I LR 49 Mid. 338 


• 1 W fc«r ««t»v Act (X or KtS\ *, lpr> 

I LR 99 Bom 018 

9m Tttc ji*»h 1 L R 33 All J23 

St* Ttiurtc 

Stt T*r»r» Apt (It or 1882). a 84 

X L. R. 31 AIL 308 

Am Tmrrr Fcxb 

Am Wiu. X L. R 38 AIL tit 

1. Deed el I nut, construction cl 

— Uncertainty — OilUar v*l*y**ea «rt* (rftarsw 

iirmarOit) ail /•>> H rt!-/*o*l purpmn • (Jiarwl 
dttAty—JFartt el p«Mi« m>sf— D*ecrrli«» o/ 
■IrttUr. A aettUr 1 v * deed ot tout In «Ihi Bengali 
language after iliHlini x th»t for religious mu 
4Mdnn.it irowrtAe), with i dosire ( r the spiritual 
IwnoUt of the deceased f orristhcrs, uj tn | lease 
Vishnu, rim am lo orrr tha properties covered 
by the dea 1 In trier out jHir^nw flkarmol 
■d'tht) nroeeedsd lo direct Out certain T l* l Oort 
should 1)0 worsh ] pad an I maintained and tba 
annual DunpAnh jerfimned out ol the Income ol 
tha tnnt eitata anil furlhar by tho tilth elauea, 
of tko trust dead provided that out of 1 h« Ineoma 
which ahoult remain aftar ineurrmc the eipcnaea 


m-ling 


» lhr tt 




TRUST— c»«tL 

eonlaiBsd In tba riith clausa of tha trust deed, 
were Toni and Inoperative for taguenrsa aid 
uncertainty 7 nlumjot JiamoJhor r Jlartjn, 
Sloreni,! L- P. It Hem. SIS. Crtmeai (,. r 
JfanaljfM) v t-mrcnrf, (ISM] A t tti JSa I 

ClWisial y /side heimmisji fta^y 1 U J, 
tt Horn eii. Ktllam, T Acfstau, S Cl A f 
HI , Asrlomeejida Mn r VotrodranaM A alt 

1 L. B i Calc doj, and r«»ctonIoj 9 a mire ran in, 
* i on el Ui. 1 L. it :i Hum US ,L it tt I J 
7/, referred to. HsliaT Cntgbns Olios* » rnayir 
C na *D»a «■<)** (1DISJ I L R 40 Cslc S32 

2. , — w Scheme ol maaaiemtnt of * 

temple mede by (be High Court—/ mvwi i« 

tt* duttt for um»M<vt/*ow »/ tckttht by tlttlj and 
for Ltmr toart tnrryiey out modifcalw” to met* 
—A pyXsrofuM to loatr tmrl for dirtrlitm* mtolr 
i»; moJtfeahott <,/ tcfitmt — Cemptltatt of Iwir 
Ceert lo talerlnm sect application Under a 
decree of the High Court, tha pet tloner vm 
appointed High Pneit of a temple * n d the oppo,jte 
parly and anulher peraoo member* of a committee 
thereafter on tha application of one < I tha niemfers 
of the commitlm tha High Court amended He 
decree In so Mr at ll (are liberty to any person 
interested to apjly to tha llijh Court far » n jr 




• achema that tnlfrbt tppaar 


rupees should ha spplied in suppnrtina the poor 
tha him I an 1 the i dastitut* and In | m ,art nf 
elucatlon in apaaayu « (anumption of tha sacred 

tare ail oeremnny) in r»mimnj roarr if d fflcultie. 
(getting k rl » ms mod) or 1 1 works of pohlia eaod. 
It was to he pal V at tha d scretion of the trustee 
towards <L»penMrtcr hospitals, charitable 
schools, or any students’ ed iratlon, 
of the poor ate , marrlsgc. »m soyas 
cm- , ceeaTstion and consecution of tanks t *e.. 

• d *‘ n , h of .- s '" « m *S 

enstrucllon end consecration of gktil* and saoftr 
troitea for the time being had nndcr tie 
deed discretion to render .sm.tase* My end a 

• W - ,on rw*« to 

decide where m for whoee edurel on. wposoyoa 


Ihstrkt Joiga with referenra t 
out of the directions of tha High Coart on such 
application ft<ibsa<{a<vntly the mem hers of tha 
committee applied to tha District Judge for such 
directions on the petit onrr as Inrolsed • modi 
8 ration of tha schema i 11 rid that lie applies 
lion could bo entertained only by tbs II gh tin»rt 
1'agsHtwsxDs J>i-tt» Jiu c RavAttewaB 
r*ss*» hucH (1911) 17 C W K 041 

3. Deed of I nut, crmitrucllon 

of-Scbeme of Mstjsgrmrtil— S*frrlel'*J**l s ij 

rests* yes tnut — 7 twins, jwitr e] it* ntmU 
Cealrerl tf srmre — rtrprlual ujiiwlm — Apcci/k 
RtltrJ Art (/ rf Uli), si 21 (h) and SI A donor 
by so arpassoav i or deed o( trust tnrnforted 
certain property to trostecs for religious s B( J 
rfcsrttaUc uses Tha dml prcnrllcd, later elvi, 
that there iSotii f to a supenntciufcnt ot (fit (nut 
properties subject to the control of the ints'te* 
It was further provided that tho euprrmtcml««n 
tlould l« the ' esrcutire hand of tie In ties* 
should supervise the management of tie pro- 
pcrtiee which wcie lo be registered in bis nsrnc 
in the Collector. I, summon meetings o( the trustee 
sod keep accounts and submit them lo tl a trustee. 
The first superintendent was to be the donor 
himself and after his death or relinquishment 0 f 
office the superintendent was to be appointed b» 
tie tru rises Lo eaprees rower of dismissal vas 
given to the trustees by the deed i Iftld that * 
superintend mt appointed by tl o trostecs un]rr 
tho forego tig po»rr was not a ccsf.i tn^r 
Imt waa the servant of the tn rtece, and that i( 
dismissed by them he had no right to an Injuhc 
Uon restminlng the trust res “ from Inlerferteg 
with his rojoyment of the rights and prtvilr^es 
•f each supenntendent as fu the dee<l of trust 
provided” ZVoa r Braaetf UBS Ca 
App. 419, lTd?« v Chill 13 Bern. 117, Attorney 
Otnenl v Jfapifd/f» Co tltft, Oxford, JO Jkoc 
402 andiritslonv Dtan op 1 Chaplir of Itochuhr, 

1 [lore S3t, referred lo. Areycrs r Anas, tl 
Bttx til. dirtlnguishtd The position ef anch 
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a superintendent is not, analogous to that of a 
shebait or mutirah handbhnir Shnman Gosirami 
Oirdhanji, I L. S 12 Bom 331, Costco mi 
Shn Ondharji v JJadhmcdas PrtPij i, / L. B 
17 Bom 600, and Ovlata Ilussam v Ah A jam, 
4 if ad. H C 40, referred to II fid, further, 
that the contract of service between the aaperm- 
tendent and the trustees was governed hy a 21 
(5) of the Specific Relief Act, and an injunction 
should therefore not be granted in respect of it 
under a 54 A power of appointment ordinarily 
involves a power of dismissal. Ram Chakax 
Bajpai v Radial Das Mookerjee (1913) 

ILR 41 Calc 19 
17 C. W. K 1045 


4 Trust charitable — construction 

of conditional gift— cypres doctrine — To determine 
tbo true construction of a deed of settlement 
regard must be had to the object and scope of the 
instrument judged if necessary by surrounding 
circumstances Where a charitable gift is raado 
upon a condition precedent the gift fails if the 
condition is not satisfied To attract the cyprea 
doctrine an absolute declaration of intention 
to givo a chanty must be established Sreemattt 
Santoxa Rove The Advocate General, Bengal 
25 C W N 344 


5 Court’s power to sanction sale 

of trust property — 1 oluntary settlement— Salt 

of trust properl j — T rasters harm} no eiprf‘1 
jmcer to tell immoveable property— Remainder mate 
ix favour of issue of the tenant for life — Trust fit 
contracting to tell immweabU properly tnlA the 
consent of benefieiariei tiring— Such consent not 
sufficient ns issue may include unborn children or 
grandchildren of the tenant for life— Sanction of 
Court to a sale by trusters wafer its trlraordmary 
jurisdiction— Sanction given la a case of emergency 
—The Indian Trusts Act (II of 1SS2 > ss 20, 36, 
40 An immoveable property in Bombay was 
settled in trust in February, 189S by a Parses 
J»dy since deceased, the trustees being her two 
slaughters S and R The trusts were for the 
settlor for life with remainder as to one moiety 
for fi for IlFo with remainder for the issue of 
the body of the said ft in the shares prescribed 
by law as If the said ft had died possessed of the 
said share in estate leaving suen issue only as 
her right helm and In default of such issne upon 
tbo tnuls hereinafter declared In regard to the 
other half “ The other moletv went to the other 
daughter S for life with a limitation over to her 
issue simitar to that contained as regards /fa 
nuiiety There was an ultimate gift over of all 
the property to ebarity in case there should be 
* person living entitled to take the said pre- 


mia price All the l>«ncflr>anf« living at the date 
of the agreement, namely. If ?and In ran children 
had consented lo the sale The loist instrument 
itself dkl not contain a power of sale snd the 
porehaaere dM not accept the title wit bout the 
sanction of the Court The truster* accordingly 
J resented a petltiesi to the Ci art asking for a»ne- 
tlou. H was urged that St 40 and 10 of tho 
IndUA Trusts Art, If Of 18*2, roil led the trusters 
to effect such a site, or in tl * alternative that 
the ease was one of emergency not foresees by 
tho author of the trust. The property stood a* 
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the comer of two streets and was liable to a set 
back under Municipal Regulations, and if the 
set back arose it would bo very seriously depre 
cisted Tbe property further needed heavy 
repairs and was defective as regards sanitary 
conveniences The trustees apprehended thBt 
they might be served any moment with a sanitary 
notice which might result m a set back being 
enforced Utld, (i) that the proposed sale could 
not bo said to have been consented to by all the 
beneficiaries Interested under tbo trust instru- 
ment appearing beforo tbo Court, inasmuch ss it 
was possible that when tho settlement coma 
finally to bo construed and the trusts wound up, 
some child or grandchild horn hereafter might 
bo entitled to a share in the property, (tl) that 
tho present case, however, was one of emergency 
not foreseen or anticipated by the author of the 
trust and tbe sale though not provided for by 
the trust instrument ought, in the interests of 
all tho beneficiaries concerned, to bo sanctioned 
by the Court in the exorelso of its extraordinary 
jurisdiction , (m) that tho extraordinary junsdic 
tion of the Court to sanction a sale of immovcablo 
property in the absence of a power of sslo m that 
behalf in the trust instrument is of an extremely 
delicate character and should 1« exercised with 
tho greatest caution In re A or, (1001) £ Ch 
534, and In re Tolltmache, (1903) I Ch 457, 055, 
referred to In re SnnusBAi JIkrwaxji (1018) 
H R 43 Bom 519 

TRUST-DEED. 

Set Stamp Act, 1803 a. 2 (24), Sen I 
Art 7 r LR 35 Bom 444 

TRDST ENDOWMENT. 

■ Held, that possession 
of a portion of endowment property by other 
persons who pay over and apportion revenuo to 
different purposes of tho trust is not Incompatible 
with tho position of general trustee but may 
bo advene to him ADialaraxa Paxdaea 
Sacriohi Avxmal e Fri Mxexakshi GuanAErs 
wakal Daras Paxaii , 25 C W, N 1 

TRUST PROPERTY 

See FriNCirAL axd Ahht 

L. R 48 I A. £50 

See Trcstvk I L R. 38 Mid 71 

. — I'rrmnnmt Irate not 

void oh tmfio A permanent lease of trust lands 
is not void ab , it is only voids! to Kaeir 
JIastax Rowrurji r -SrvoAVwAr (1P20) 

L LR 43 Mad. 433 

Suit for arecunl ly 

trustee against trustee tfe so* tort— Inlemeddtisg 
stkm tiers It a prriinul rfjvr««Mhre — ion allow 
Act (IX of 1901) * 10, aptfwafifiry f<* nut for 
accounts m resjurt of trust profcny— Limitation 
Act (XI of 1S77) Sch II, Art ItO-Continum* 
cthgntion, Tte Plaintiff and »notl rr jerson as 
rxeeutors and trustees appointed ly tf» Will «rf 
a fimdn lady Ieoh out probate tut the «xt«t* 
was administered bv lb* latter *We during 
hia life time and on bis death In JSCO ly tit ton 
and by hia grandsons tbe Defendants on Ito 
death of hi. son In I#!*, the llamtiff tired tie 
Dafeo-iaota for otcotmU i II, U — 7t at f be Trim 
daeU were In the pool lion it ■ trustee ft tew taej 
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and it was not open to them to deny thoir Labi. 
Lty as such or to contend that they were trespasser 
andcould notthorefore bo liable to tender accounts 
The rule of English law that no liability as executor 
itc eon tort can arise where there Is a personal 
representative did not apply in this ease where 
Plaintiff tha rightful executor took no part in 
the adm mstration when the Defendants were 
intermeddilm; with tho estate Rarayanaeami 
v Eta Allay i, I L R 2S Had 35/ (IMS), n>. 
ferrod to That the trustee represents the ttilv s 
gut (rust and the suit for accounts at the instance 
of tha Plaintiff was maintainable against the 
Defendants That under the presont Limita 
tion Act a suit lor accosuta in respect of trust 
property comes under a 10 and a trustee de ton 
tort stands in the same position as an express 
trustee That the claim for accounts for six 

C an prior to the institution of tha suit would 
save I by Art 120 of the Limitation Act of 
1377 Tho obligation of a trustee to account 
being continuous Held — That the suit was 
barred as to the Defendants dealings with the 
trust property from 1300 to 1903, but was not 
harred as to their dealings from 1004 PhaRFAT 
Sixon Khettrt u Mohisrratii Testa*! 

24 C W IT 752 


TRUSTEE. 

See Church . I. L. R. 33 Mad. 418 
Set Crvn. Procedure Code (Act V of 
1003), s 02 L L. R 37 Mil 184 
1 L. R 40 Bom 439 
Bee Limitation Act (XY or 1877), a 10 
1 LR 35 Bom 49 


See Mortgage . 14 C W K 579 

See Ueuoiocs Endowments Act (XX 
or 1863) l 3 I L R 33 Mad. 1176 

Set TRUSTEES AND MoFTOAQEIS Towns 

Act . LLR 35 Bom. 380 


alienation by — 

See Limitation I L. R 37 Bom 231 

alienee ol — 

See Parties I L. R 42 Calc 1135 
appointment of- 
fice Mahomedar Law- — Endowment 

I L. R 43 Calc 1085 
See Religious Endowment Act (XX 
or 1863) a 6 14 C W N 1104 

* compromise of nut by- 

fire Trustee L L. R 39 Mad. 115 

death of, pending appeal — 

See Oyii, Procedure Cods (Act V or 
1908} ss 92 am. 93 

I LR 38 Had 1064 

liability of, on hnndi — 

See Negotiable Ikstbcvents Act as 
26 27 28 LLR U Mad. 815 

*■'” line of, failure of — 

Set Reuqiofs Endowment 

I LR.40 Mad 612 


TRUSTEE—co nfi 
— ■ ■ ■ ■ loan by— 

Set llinOMEDAK Law — Endow mist 

LLR 37 Calc, 17» 
• of a temple In Malabar — 

fire Limitation Act (IX or 1908), Soft* 
L Abt 124 1 L. R 41 Mad. 4 

— — — — of charitable Inams — 

See Charitable Ibahs 

1 L. R. 40 Mad, B3» 
— ■ power of dismissal by — 

See TntiST L L R. 41 Calc. 1® 


— suit by, against co-tmitee — 

See Civil. Procedure Code (Act V or 
1903). s 92 LLR 40 Bom. 439 
■ suit lor recovery ol office o! — 

See Civil Procedure Code (Act XI*' 
or 18S2), e 539 

I. L. B. 36 Had 30* 


nut to remove— 

See Parties . I L R (2 Calc. 1135 


■ transfer by — 

Set Maromxdat — Law — Endowmest. 

LLR (7 Calc. 80(1 

1. Powers ol investment ol— - 

Iitvulment Ip tneteee, uho ore men here of a fin* 
m the firm under direction of eetlrti gve lrw(— • 
Firm dote not hold the money in a fiduciary capacity 
— Indian Trviti Act, I SI 1) hero the settlor 
appoints the members oi a banking firm as trustees 
and directs them to invest the trust funds with 
the firm m dejioait account without sny directions 
which would constitute the firm a trustee suet* 
funds are, when invested, held by the firm a* 
its own property and tho rclstion between the 
firm on the one hand and the trustees and eoltlof 
wr> Vbe SAW w, xr-trely tba* <labt<sa and. cveds.UK 
On the bankruptcy of the firm such amount 
cannot be recovered In full, but can onlj be proved 
as a debt The doctrine embodied m s 61 of 
the Trusts Act that a trustee cannot use trust 
funds for bis own profit does not apply where 
the settlor directs such nee. In re Beale Ex 
parte Cartridge, L R i Ch D US, referred to, 
OmciAL Assignee ot Madras e Krishkaswaii* 
Naidu (1609) . I LR. 33 Kad. 154 

2 Trustee mixing trust money 

with hi3 own — Indian Ineolvency Jet, 11 d 12 
>Kl, c XXI, t 21— Voluntary payment By 
a resolution, dated 31st July 1S06 the Directors 
of the Madras Equitable Insurance Ccmpsoj 
resolved that a sum of F.s 75 COO standing to 
tho credit of the company with Merer* Arhuthnot 
& Co . Its Secretaries and Treasurers, slcild l« 
invested inGovernmentpronu srory n ot es Metfrr, 
Arbuthnot A Co , purchased for tie Insurance 
Company Its 25 000 of Government prenuescry 
notes on 7th August 1008 Its 25 CC0 on 0th 
October 1900 and It* lOOOOon 20th October 
1608. the securities being credited to the lusorsnee- 
Company On 22nd October 1908 Arbuthnot 
A Co failed Held that Arbuthnot * Co., held 
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ith.0 (eoonties as trustees for the Insurance Com- 
pany Which was entitlod to rank as a soonred 
•oreitor field, also, that the fact that Arbuthnot 
& Co , before purchasing the Government promis- 
-eory notos mixed up tho Insatar.ee Company's 
money with their own and used it in their banking 
business, did not amount to misappropriation 
•of tho money, the trust having a uen on the 
•aggregate amount In the hands of the trustee 
•and any sum which may have been drawn for tho 
trustees own nio being doemed to have been 
taken out ol his own money field, further, 
that even if Arbuthnot k Co. could be held to 
have misappropriated tho trost money, a subse 
quent payment in reparation by them would 
not amount to a “ voluntary ** payment within 
■the moaning of *. 21 of the Indian Insolvency 
Act (1313), 11 & 12 Viet , Cap. XXI Ramsay & 
Co v Tits OrriciAl. Assiqwee or Mannas (1912) 
L L. R. 35 Usd. 712 

— Breach ot trust— laofciMy is 

Ji-mjet — Failure to trail invest funds in authorised 
recuntus— Indian Trust* Act (II o/ 1SS2), t 20 
—Fast ire oj unaulhoruetl security — Degree of 
tare uni -prate nee — Indian Trusts Act ( II oj 13S2), 
s» I! anl 20 — Fund ‘la be applied immediately 
or at an early ,Ult’ construction of — Fund payable 
<a minor, i / -payable to guardian — Ltalihiu oj 
Invites for interest — Interest on damages— Indian 
Trui’t Act (// oj ISS2), ts 41 and 2-1 A testator 
appointed certain persons as trustees and directed 
thorn to realise an amount payable by tho Oriental 
Life Assuranco Company and to pay a sum of 
Ri. 200 to his brother, anothor sum of Its 400 
to his daughter lor her bride's jewels and the 
remainder to his minor eon- Tho trustoes realise 
the amount duo from tho Insurance Company, 
*nd after paying Its 200 to the testator’s brother. 
Invested the balanco on one ) ear's fixed deposit 
with M issrs. Arbuthnot A Co , who were then 
bslieved to bo in very good credit After the 
deposit had boon renewed several times, Messrs 
Arbuthnot & Co . bevsmo insolvent and the 
trust fun 1 was lost. The plaintiff, who was 
appointed by the Court as traslee in the place 
of tho defendants (who were tho previous trustees 
appointed on Jcr the will), brought this suit against 
the latter for damages for lots of the trust funds 
by reason of their breach of trust. The District 
•lalgs dec roe- 1 damages against the defendants 
who preferred a 8-wtm 1 Appeal to tho High Court 
lie] l, that the difendanti wore liablo in damages 
for breach of trust. A* regards tho amount ray. 
ab'e to tho mtnor son, it rout i not bo applied for 
the purposes of the trust immediately or at an 
■esrly date, as tho trustees could not par the money 
t» tho minor until the attainment of his majority, 
nor could tt be paid to the guardian of the minor 
during minovitv, 8- 41 of the Trusts Act permits 
•payment to the guardian only of the income 
«jf the property The speciflo provisions contained 
In tho other sections of the In Han Trusts Art are 
o» obligatory a* the general proritioo* of a. IS 
of the said Act The defendants were bound 
•in invert the fruit money* in the securities 
*p*ci3ed In « SO of the Indian Trusts Act, and 
haring laded to do »*. they mart be UU to twva 
committal a breach of trust, although they had 
wetol henesllv and wllh tho prwdree* which an 
ordinary mas would eisreUe In the conduct of hi* 
awn affair*. A trustee guilty of breach of trust 
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by not investing trust funds as required by s, 10 
o! the Indian Trusts Act is not exempted by s 35 
thereof from Lability in damages. Tho Indian 
Courts have not been given tho power (conferred 
by statutes in England) to protect trustees in 
any case where a clear breach of trust has teen 
committed 1\ here a trustee invests money 
in an unauthorized security, this must te treated 
as tantamount to failure to invest within tLe 
terms of s. 23, cL (e), of tho Trusts Act, and be la 
liablo to pay interest under that rectlon It 
may bo doubted whether the rule disentitling 
the beneficiary to interest except m the cases 
enumerated in t 23, could he applied where 
tho trust money has been lost in an unauthorised 
investment The Coart shonld have power in 
such cases to award interest as damages Tinu- 
FATriUYCOP Nauiu v Laxsiimvanisauwa (3912) 

I. L. R. 88 Mad. 71 
i - ■ • Powers improperly and un- 

reasonably exercised— Liability o/ Ituns/me vj 
trust estate — Compromise oj suit ly trustee — Decue 
ordering party benefiting by breach oj hull to 
repay benefit — Compromise i there miser is forty 
to suit — Ciril Procedure Code ( Act If) of 1SS2), 
s 462 In tho suit out of which this appeal arcro 
tho plaintiff (respondent) was the minor Raja ©f 
Ramnad- Tho first defendant (appellant) was a 
creditor of tbe late Raja and tho party in wheto 
favour tho tbroo Instruments which tho suit 
■ought to set aside were mado The second 
defendant was the trusten sppointed under a 
deed of settlement executed by the late Raja cn 
12th July 1895 The suit was brought fer a 
declaration that an aoTeement of ICth January 
1899 between the appellant and tho trottee, acd 
two mortgages of Olh and 13th July 3550 executed 
by tho trustee In favour of the appellant Were 
invalid, and for an order II at e sum of P# 43 CIO 
paid undor those inrtrunenta should ho repaid 
by the appellant to the credit of the trust estate 
The validity of the deeds was large'y dependent 
ou the consideration of whether the trustee under 
tho voluntary settlement ol f2lb July 1595 had 
power to give a mortgage bend for four IsMe 
of rupees on the security of a suitable poetic n 
of the Ramnad evtato to tho then Raja of Rairnsd. 
field, by the Judicial Committee (uphold eg th* 
derision of the High Court), tLat cn tie evidence 
and the construction of the settlement, and under 
the circumstance* of the case, the power el tho 
trus’ee was not exercised properly and reason- 
ably, and in tho interest ol the trust relate; that 
the deed of compromise was therefore not val d j 
and that being so the mortgage* could not le 
regarded aa vabd and binding on the properties 
therein comprised. Their Lordship* cer-curred 
in the conclusions of the High Court hath a* to 
the validity of the deed of compromise and of the 
two isortgsgee, end as totheamonnt of there pay. 
meat ordered to be made tv tie appellant lo 
the credit of the trust relate > ven If th e deed of 
cempromire could b* supported cn ether grotrds 
It was invahd as not complying with the condi- 
tion Imposed by a 482 of the Civil Procedure 
Code, 18-31, fn that or* of tbe parti** to tbe 
rest b*w* «. miner, th* ttuclico of tl » Court t«* 
the making of tie *«mf«trlre hsd not hem 
obtained JSmeJae Lai v juju Fort f»;l 
/ L. S it AB 6fS. SS9 : Iv P.SSl A. US. X3J, 

Fer Lord Jfxcwaowrrw, end Cmtsia Ftv r 
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Tuljnram Row, I T. It 3$ Had t9S>L.P id l A 
Hi, followed SobeamaRias CnETOiS t Raja 
Rajmwaba Dobai ( W5 ) 

I L. R 39 Mad. US 


Si i MTbomidaR Law — Wakx 

I. L. P. 37 Calc 870 

U 8, 20. 32— 

Set Rkcutkb . I. L. R 43 Calc 124 

I 43- 

— i Trust deal —Applied 

tion bp trustees to divert fun-ls to other objects— Xn* 
tees opinion — Cypres doctrine Tho surviving i rU s 
ton of a fund founded w tli the object of distributing 
food •atongsb auob poor persons as might assemble 
at certain stated times And places petitioned. the 
Coart under ■ 13 of ths Trustees and Mortgagee* 
Powors Act to divert tha load to more nsofu] pur 
potej o\ tha grounds that In their opinion (be 
charity tended to pauperise tbo recipients thereof 
and to eooonrego thr ftWnms and lavneis and 
vagrancy and to prodace other undesirable Yosults 
that the donor a intention eras to benefit the poor 
of Bombay and the bost way to carry oat hit 
intention would l>e to devote the trust funds to 
the wiu.ca.twKt at poor boys. Held that tho a poll 
cation was entirely misconceived »o far as the Act 
wsa concerned as the word *' trustees " ha« bean 
deleted in a 13 of the Trustees and Mortgagees 
Powers Act of 1882 Even If the Act appliDd the 
Court oould not nndor a 43 do more than giro 
advice or dire tiona It could not pass any order 
which would in any way altet the duties ul the 
trustees under the trust deod It ell, further, on 
the merits of the application, that the trustee, b»d 
no justification (or coming to the Court, to try 
and gat their duties under the trust deed altered 
according to their 'deal of what was fit and proper 
In re Weir Hospital, [1910) 2 Ch 121 referred fo. 
In re Curimbuot Ebbahim, Bsrt (1910) 

I. L. R, 35 Bom, 380 

* 45- 

Sts Hahomidaw Law— Wait 

I L. R 37 Calc 870 

TRUSTEE DE FACTO 

Set Trustie or a Tibtli 

I L. R 30 Mai. 458 
TRUSTEE m BASKRUPTCY. 

See twaoLviser I L. E 38 Calc. 542 
TRUSTEE OF TEMPLE 

See Spzeino Qxu*r Act, as 8. 41 

1 LE 33 Mat 452 

See Trust*! 

“ — — — and Temple Committees r«Djcffve 

rlgati of— 

Si* Cmt pROctnrB* Cods (Apt v or 
1908) ■ U I LE. W Mti 212 

I -• — Delegation of 

rs e/ (5* (rails* — Poitir to appoint and rfi ’ 


TRUSTEE OF TEMPLE — cantd. 
power to an agent vhtther rahd—Dumttrol of 
archaic Ij agent, whether tali i A trustee ®1 a 
temple cannot appoint an agent to do acts vbleh 
involve the exorciso of judicial discretion by 
himseli Ho cannot therefore delegate to an 
agent h>a power of appointing and dismissing 
hereditary temple servants who cannot bo tbs 
missed without auUieieot cause being established 
Knshnamactunlii V Rangncharlu (1433) ILF 
16 Had. 73, referred to PaRASCEaWA b’DAVAn v 
TnistnuL Row Surra (1921) 

U R. 44 Mai. 638 

2. - 


„ ... - - Trustees of 

Temple, Jmrtrs of, suspend Hsrtdifury arc halo* — 
Suspension otherwise justifiable not lad far iresit of 
previous notice — .tret ala. a terrant, subject to He 
disciplinary power of (metres — Vouet of inteiim 
suspension incidental to trust rt'e poutr to inquire 
and dismiss for mwronduet The position of tho 
heroditary archaha of a temple li that of a acri aht 
subject to the disciplinary power cl the trustee 
Tho trnatee of a temple has power to mquiro into 
the conduct of «nch servants and dismiss them 
Jot misconduct The right of interim auepeu* on 
pending inch Inquiry is incidental to such power 
and no notice is required for an ed interim ana- 
pennon pending enquiry Even if such notice ie 
deemed necessary, tho order of svrrcnfScn *|J) not 
be set aside, if misconduct is prOTed et the enquiry. 
A hereditary archaha can be dirnnared by the 
truetee but only for good reason* which ate b* Vie 
to examination by a Court ol Justice B*«BA»*x 
AJtaboa* v Rakoa Bhattar (1912) 

I L. R 35 Mad. 631 


hcr*d4ary Umplt tenants— Delegate 


of 1 


management — Jr, id or rtmfoWr — Sethrg unit if 
ntcuearySv it by tnulcts to secoier ttmpla fro. 
perlite and for account — Indian Limitation Att 
[IX of 1903), Art 91 or 124 applicability of— 
Some (metres, joined as defendants — Brni at el 
their title by plaintiffs — Alandonmint of the dta'Ql, 
— Decree in favour of plaintiffs and defendants 
if ean 6s given — Be facto trustees — Erprnsts during 
management — Jii^AI for reimbursement — Rigid to 
retain possession ef trust properly — Indian Tenets 
Ad [II of 1332) * 32— Decree for possession and 
for account— Provision for ot count of expense* 
incurred in He final decree Tho pLlntlffe. who 
were tho huldars (trustees) of » temi Ic, brought 
the suit on the 30th January 1911 to recover 
posaossion of the temple properties from tl e 
defendants to whom the trustees had made over 
the management of the temple under an agree 
mant dated 21at Juno 1901 The plaintiff* alleged 
in tho plaint that the ninth and the tenth defend 
ants (who worn also originally huldars) had 
lost their right to tho office owing to tholr neglect 
to discharge it, duties and that they wore Joined 
oa defendants merely because they asserted a 
right to It. But at tho trial in the original Coon 
the plaint ifie abandoned tt« contention Ere 
defendants contended, infer aba, that the suit 
tree bud lor non joinder of all the trustees ee 
plaintiffs and w»« barred under art 91 of the 
Limitation Act, and that the defendant* were 
entitled to be reimbursed ont of the trust pro- 
perties for expense" properly incurred by them 
during there management and to retain potrts 
tion of tho proport ice until 1 1 ey were to tcraibnnt d 
The lower Court passed a docrec In favour of tl* 
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TRUSTEE OF TEMPLE — eontd 
plaintiffs and the ninth and the tenth defendants 
for possession and a preb nonary decree for account* 
against the defendants lltbi, that the objec 
tton as to non joinder was not sustainable, but 
that a docree conld be passed in favour of the 
plaintiffs and tho ninth and the tenth defendants 
as trustees with the consent of tho latter and the 
other defendants Koltlasan Dan v Mohunl 
Rudraiuend QoneatM, 5 0 L J 527 , distinguished. 
The transfer to the defendants being void, did not 
reqtnxo to be set aside. Art 01 of the Limita 
turn Act did not apply to the suit bnt Art 124 
was the Article that was applicable and under 
that Article tho suit was not barred Mallarjun 
v Aarhart, I L. It 25 Bom. 337, followed Gna 
naeatnbhanda Pandora Savnadhi T I clu Panda rum, 
1 L R 23 Had 371, or plained Stdhti Sahu 
v Gopicharan, If C L J 233, referred to A 
truatoo of a pubhc charitable endowment like a 
trustee ol a private trust is entitled to reimburse 
himself all expanses properly fncurred In connec 
tion with the trust, and has a first charge enforce 
able only by prohibiting any disposition of tbe 
trust property without previous payment of such 
espouses — not that is to say, in the ordinary 
way by sale of tbe property subject to eueh charge 
It is the duty of tho Court especially in the cate 
of a pnblia charitable trust to take the trust pro- 
perty out of the possession of persona not entitled 
to hold It, whdo making due pos«os»ion for any 
claims that they may Lavo in respect of eipendi 
tore properly incurred in connection therewith 
B«W, consequently, that tbe defendant* were not 
entitled to retain possession of the smt properties, 
but that tho preliminary decree should direct 
that accounts should bo taken as to what was 
duo to tho defendants from the trust, leaving It 
to be determined by the final decroo bow such 
claim, if established, should be enforced Lana 
Ttiaas v LassnsisKan (1916) 

I, L P-. 39 Mad. 450 

4 Suspension /retie 

office of an hereditary archala — Order passed vethont 
notice to archala or prevtont inyuiry vhethtr 
valid — ‘Order, ad interim, cortieved for an un 
rratonably ton? June, whether legal — /’em (ire cider 
of suspension, whether valid without notice Where 
the trustees of a tomplo suspended an hereditary 
archaka of the temple from his office on account 
of certain imputations of misconduct trade against 
him, without giving lint notice or making anv 
inquiry previous to passing such order, snd no 
subsequent inquiry was made bv tleift fev lout 
toen months after the date of the order where 
upon the latter brought a lull (o recover his e( r <e 
snd damages for wrongful suspension i Held, 
that the order of suspension pending inquiry into 
alleged misconduct should not bsTC l eon con 
tinned In force for a longer j ■cried than w as rearm 
ably ncivMary , that, in this cave, tic delav vl 
fourteen months between tbe d*te of tba trdee 
and the institution of th* soil being un tea sera lie 
the order as an ad interim order erased to le 
valid before the date of the aultt and tlat tbe 
order viewed as a t vnhive order, was invat d 
as having been pasted without notice and inquiry, 
whatever the merit* ol tbe ca*e ndpl t Ve Tiiew 
rombah Denier r Mantllararhala Deetlar 
1 I~ R 4) JUad 177, and I sabots* are jura Pillai 
r roHnarm «.» A a dot S L. R 41 Had 357, 
followed. B itfis V Sir C tnpjw, 3 Moore 379, 


TRUSTEE OF TEMPLE — conld 
applied Scehadn Iyengar v Tanga Bhalta r, 
1 L R 35 Mad 531, distinguished. Meld, 
further, that out of the temple fund* tbe plaintiff 
was entitled to recover damage* due to him, at 
the trustees In passing tic order tf rctpenricxi 
and continuing it, acted in their capacity is 
trustees and In what they conceived to le the 
proper discharge of their duties cn Itlalf cf tic 
temple Jac smuts* A cut ms r r Bzxxv 
BiurracnaEiiiR (1919) . I L R, 42 Mad. €18 

TRUSTEES OF CASTE-FUNDS 

See Trcsts Act (II tr Ilf 2) t* 6 axp 6 
I. L. R 34 Pens. 467 


TRUSTS AIT (II OF 1££2'. 

is 3 and 6 — 

See IIostgsqz . 24 C. W. N 1 


See Cnn. Iuccrens Code (Act V c» 
1908) a CO I L. R 37 Eom. 471 


— Pedettred rrertgafu retailing nertgaged than a 
ttw»t<t/CT iretfgofcT— Ac,(ice of auigimert by tree! 
eager— Death «/ mortgager lejete regutralion c] 
tran/fer to oetegnet—} olidtly c/ Intel — CernfUttem 
cf gift A, through ler agent T, n-oifgag.d a 
abate in tl e Paul of Fctulay with P later al e 
directed T to redeem It and have it transferred by 
way of gift to Icrtwoncjhcwa It was tedenred 
and a transfer fotta waa signed 1 y P it\ favour of 
the nephews, lut tl o Bank dec hoed to register 
it on tl e ground tbat tbe transferees were minora 
A, thereupon, directed that It should le trans- 
ferred to the names of T and M jointly as trailers 
for tbe minors A transfer wss aeceioicgiy sifted 
by 7 in favour of T ltd J/, srd this wsaduly re- 
gistered ly tie lank Tta day lelcie it was 
IccTgtd with the Path for regiatiiticn, A died. 
It was eenterded thst tbe gilt wst imperfect srd 
tbe lnut in favour of tbe ne|bcws invalid Held, 
that as tte trust waa set up in a XIritish Indian 
Cenrl lie Irdisn Trusts Act applied, sit) cugh Ittb 
A atd r were livirgiid dctciciled in Kathiawar 
(i e , tutside British India) when A declared lev 
wisher reganLrg tho abate field fuftl er, that 
A lad en equitable fntereit fn the share snd 
tlat the mortgage baring been discharged p, 
tl o registered J rej nelef, 1 eld tl e legal title at 
trustee ard was lei rd to deal with |i as T cr hi* 
fnretpsl A ilou’d direct 1!> Id, further, that 
the abate had paired out rl tl t eettrel tl A Itftre 
her dcelb, lLe certificate as well as tte Itansfcr 
letrg in tie hands tr under tie ecetrel cf T, to 
when ber desire to benefit tie n mors bad leen 
eerrcur.irntid. an! tl at tl * 1«T*1 bolder/, hating 
rctiee ard banrg sirred a trarifir in favour if 
the bictie lefoia A s death, eeold trdv server 
fc» their Uvwfit, ard had subsequently dene so 
“bo tie trustees diairrd ly A. J’tlJ therefore, 
tlat tie trust was valid and tie gift <« c ;Wt» 
if* now i I'rvrBASD r Tnancrw** 'InxvaXit 
(l»ll) . . . . I U P.. » Eoo. £S« 

3 e2 
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TRESIS ACT (II OF 1882)-<oiU 
■ ■■■—-■ U 5 and 8— 

See Drros ri I £ R. 33 Bom. 403 
" — Caste load —Trustee of aute fund * — 
Eitenl of ngkl to i*»put documents— Demand and 
reJurd—Jurilhction'iif Citsf Court’ iu to'te guest ions 
— dppjKfllw* of IndianTruets Act (II of IS SI), 
-as 6 and 6, to ercolioa of trusts of caste funds— 

•Cm l Procedure. Cod’ (AM F of WS\ t lit As 
-n result of dissensions In a nindu cuts, a suit mu 
■filed by tbe plaintiff, s trustee of certain cute 
fonts ani member of tho Managing Committee 
against tho delendant, ■ oo tw»l» ant the Presi 
dent of that Committee Tho plaintiff prayed for 
it declaration that ho hail the right to Inspoct ell 
books an 1 documents of tile Mahajan Managing 
Commllteo Sub Committee and Trustees, and for 
an injunction restraining the defendant frum 
interfering with him in the etercue of inch right 
The only two document! about which there « M 
any real controversy wore the minutea of the Sub- 
committee and tho cotteapondeaeo £!» of the 
Matiajan Held that as trustee! of the Drraaar 
an t Kadharan fun Is tho plaintiff had no right, 
either in law or by virtue of any cute rules, to 
the roving inspection clslmed Bant of Bombog v 
Sultman I L. R S '2 Bon. 166 47/ referred to. 
Held farther, that tie Mahajan fond of OiU 
Caste being a purely secular fund the Indun 
Trust Act applied, and the plaintiff could not claim 
to have been made a truatee of that fund merely 
by virtue of a caale reaolutloa and hla own letter 
of acceptance lltld, further ou the evidence 
that there had boon no express demand addressed 
by tho plsmliff to Ibo proper qasitcr and oo 
refusal by tbo defendant snob as would bo neces 
•ary to cnablo a suit of this character to succeed. 
lltld. further that where rights to property are 
not Involved all mattva of internal management 
most be loft to the decision of the caste. The 
question In dispute was In reality a question between 
tho caste amt a acctlou apparently a a mall aoct on. 
Of the caste led by the plaintiff, and at iueh it 
wa» outside tbo Court ■ jurtsd etion in accordance 
with tho decision In A calf ho ad v Savat-ekand 

t I- R S Bom SI r A . Laljt Sbamtl v IFolj. 
IVardkma*. l L R S3 Bom SO 7, referred to and 
distinguished Held, lastly that when, eocording 
to well established principles certain questions 
have been removed from the jurisdiction of tho 
Court, they cannot bo brought within tho funs 
dhition under, 151 ol tho Civil Procedure Codo 
(Aet V ol 1808) Jrouum fisastr e Cnawwr 
Coovvan (1W») . L L. R 34 Bom 467 

«. 10— 

See Trust Psovnirr 

24 C W. K 752 

* ** 15 and 20— 

See. Tmwxm 1 LB 33 Mai. 71 

— “ 20, 36. 40— 

Su Trust i LB 43 Bom. 519 
See TRtrer** . L L. E 38 Mad 71 

». 32— 

See Taunuj or a Txotli. 

I L 8 39 Mad. 456 
L 36— Lease by truatee— Least by 


THESIS ACT (H OF 18S2}— cc»U 

1 35— could 

exo coding twenty-one years Is not void and Illegal 
under a 33 of tho In Ban Trusts Acta, but only 
voidable at the Instance of the testa i qua trust 
Kant* Isjuue Rowrntx v ABtfxaoam.au 
Cutrmn (1009) . . L L. R. 33 Mad 387 

as. 35 and 40— 

See Tmcsr . L L. R 43 Bom. 519 

n 41, 05— 

See Tatvsixn or Pxorearr Act (IF or 
1832) b Si. I LR 41 Bom 433 
43- 


Owediag tirtnlyane yars not 
but only voidable A lease by l trustee for? 


i 83— 

See Sttrumist »v a Hrvnu IFonax os 
T»on» 1 LR 40 Bom 311 

is. 80, 89, 00. 91 and 08- 

Bet T»ax»rrit or Pbotirtt Act (IV or 
1862), •. 01. I LR.33 Mad. 310 

See I *»¥. 1 L R 4! Mad. 161 

Set Piiscirar. axe Aobvi 

I L. R « AIL 835 

— — — Trust— Trustee entering 

into dealings in srAicA Aw own interest may tome into 
eon/vl vVh Aw duty as trustee — Purchase of mart 
gagt-deed comprising property belonging at Ike time 
of purchase to the- trust A member ol a body 
of trustee* purchased tor a very low pneo at an 
auction sale io execution of a sunplo money decree 
hell by the trustee* a* »uch a mortgage-bond 
comprising amongst othor property a village of 
whioh two-thirds had boon previously purchased 
by the author of the trust and farmed part of the 
trust property Neither tho purehaaor not the 
trustees bad obtained the leave of the Court to 
bid. The auction purchaser claimed tbo purchase 
for himself and sought to enforce the mortgage by 
■a t. Held, that the auction purohasor could not 
be allowed to do this, but mint, on the contrary, 
be taken to have made the purchase for the benefit 
of tbo trust. All that be wai entitled to was to 
be repaid the ectosl sum which he himself pent for 
the mortgage-deed at the euotlon *»!»- Uorl 

NaKan * X-«7 Esnasi Lit. (1912) 

I L. R. 34 AH. 306 
-.I, . Safe dee l in favour of 

untie — Fiduciary relationship of contracting parties 
—Undue influence— Voidable contrast — Indian Con- 
tract Act (/X of 7872), as 13 and ISA— Hindu 
Lais — Afomoge — Amra form — Succession. Two 
sister* It and 8 executed a snle-deod in favour 
of their unclo. After the death of M, S sued for 
i a declaration that the aale^eed was obtained by 
the uncle through fraud, misrepresentation and 

property fi 
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TRUST ACT {II OF 1882)— amt4 
s. 8 &—contd. 

in her own right and abo as the heir of 31. The 
lower Courts allowed the plurtiff's claim holding 
that tho ancle vu in a fiduciary relation to his 
nieces and the consideration paid tinder the sale- 
deed was inadequate. On appeal to tho High 
Coart. two contentions wore raised* (i) that 5 
was net the heir of t! and {») that claiming 
through if, S had no rl^ht to exercise the option 
to avoid the d»ed as to one moiety of the pro- 
perty since if »n her lifetime did not exercise 
tha option! Held, that 8 was heir of if as if* 
marriage war performed In A turn form. Held, 
further, that on the -facta found the case fell 
within the scope of s S3 of the Indian Trusts Act, 
1882, and the sale deed was, therefore, null and 
void Gotovd Ramaji v Savttbj (1918) 

L L. E. 43 Bom. 173 


■ 00 - 

See DbNKiiak Aoricclti-sists’ Relief 
Act (XVII or 1879) 

L L, R. 40 Bom. 483 

Set Hindu Law — (W idow) 

I. L. R. 43 AH. 874 

... i — - ■ ■ ■ Co owner, right of, to 

appropriate rente collected by him Uncards hi* 
chart A co owner who has collected as rent 
more than sufficient to pay the Government 
pesbkash and baa paid It, is not entitled to sue 
another co -owner for contribution to the pesbkash . 
8 DO of Trusts Act (II of 1882) referred to 
SrVARNABASA Reddi v Dobaisaui Reddi (1018) 
I. L. B. 41 Mad 861 


j. 01- 

Set Transfer or Property Act (IV or 
1882). a <0 . L L. R. 40 Bom. 493 


*95— 

i Bet Transfer 
s 51 • 


- pROrBBTT Act, 1882. 

L L. R. 41 Bom 438 


TURN OF WORSHIP. 

Bet Taias or Turns or Wotanrr. 

Set UacrBCCTUABr Mobtoaoz 

LLR 30 Calc 227 


ULTRA VIRFS 

Set Assessment . I. L. R. 37 Calc. 374 
See LBUscATtos, Ultra Vbh. 

See Limitation Act (IX or 1908 ), Sen I, 
Aa-r M . I. L. R- 39 Eom. 494 
fits Merchant Exam** Act (I or 1859 ), 
a. g3, ct* (<) < I. L. R. 39 Eom, 5S8 
Se* raossemos — Br« lawr 

I. L. B. 37 Calc. 545 


ULTRA VIRES— tonld. 

— Orders— 

See Bombay District Police, Act, b. 42 
I. 1. R. 36 Bom. 504 
Su Limitation Act, 1877, Sen. II, Art. 
14 . . I L. R. 36 Bom. S25 

'• - • Roles — 

Set Aden Settlement Peculation (VII 
or 1000), s 13. 

I. L R. 40 Bom. 446 
Set Railways Act {IX or 1890), ss 72, 
47 . . I. L. R. 39 Bom. 485 

Sea Scheduled Districts Act (XIV or 
1871), s 7 . I. L. R. 41 Bom. 657 


{ VIll of 1885). e 101, cl e 2 (a) and (J)— *‘ A large 
proportion of landlord a," meaning of — Order passed 
by Local Government under t 101, cl 2 (o), at 
the instance of landlord* haung large proportion 
of interest, effect of — Jurisdiction of C«wf Court 
to question validity of the order, after i uve of A oh 
f.catvm under the icetion The words " a large pro- 
portion of the landlords” l n s. 101, cl 2 (a) of 
the Bengal Tenancy Act, mean a large porportion 
of the landlords as determined by tho interest* 
they hold in tho estates. Whete. therciore, an 
application was made by landlords having a large 
proportion of interest in an estate, to the Local 
Government for tho isaue of an order under the 
said section, and an order was accordingly issued 
by a Notification in tho official Gazette Held, 
that the order was not vitro circ* Held, farther, 
that it was with tho Local Government the dis 
cretion rested to determine whether the applica- 
tion was m duo form nnder the provisions ol s 101, 
cl- 2 (a) of tbs Act, and after the Local Govern 
ment had decided that point and bad issued tho 
Notification, the jurisdiction of the Civil Court to 
interfere with the order was barred by eh 3 ol 
the same soction Secretary or State tor 
India e Pubnendu Nibatae Roy (1012) 

I L. R. 40 Calc. 123 

A Calcutta landlord 

was tried by tho President of the Tribunal appoint 
ed nnder the Calcutta Improvement Act, 191], 
for cutting off water connection and was fined 
On a rule to aet aside Held, that the provision of 
a 20ofthe Act wasoot ultra wr« hut mle4 framed 
under a 23 was Goberdbone Da8 Dzoba 
v DooucnivD Seyhia 

I. L. R. 48 Calc. 955 
UN ALIENATED VILLAGE. 

Ste Bombay Land K event* Code (Bom 
Act V or 1870)— 

Ss 83. 218 . I L. R- 44 Bom. 56fi 
S. 218 . . I. L. R. 45 Bom 994 

UNANIMOUS VERDICT. 

See Criminal Tbeafam 

I. L. R. 41 Calc, 662 


UNAUTHORISED ACT. 

Ste Furs err at asd Aoist 

X. L. R. 43 Calc. 511 
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UNCERTAIN EVENT 

Set Witt ! L ft 38 Calc 327 
UNCERTAIN POSSESSION 

Set Limitation L L ft 44 Mad 8S3 

UNCERTAINTY 

See Custom I E ft 45 Calc 475 

See Didicatiob 1 L ft 46 Calc 951 
See Religious Trust 

1. L P. 43 Calc 232 

UNCERTIFIED PAYMENT 

See Limitation { 1 ft (J Calc 630 


CNDER-RAIYATS -coP/i 

1 . Eviction of octet* 

party raiyat under decree / or rent — Poeition o/ 
under rwyat IV here an occnpancy raiyat in Chota 
Nagpur has been meted in execution of a decree 
for rout obtained against him by the landlord, an 
under-roi jat holding under Mm becomes n trea 
passer and is hable to be evicted by the landlord 
by a suit in the Courts of old nary civil Jurisdiction 
In a suit for eviction by the landlord under inch 
circumstances the under raiyat has no loeve eland I 
under the Hongs! Rent Acts, 1853 to contest the 
Validity of the dooree obtained by tho landlord 
against the occupancy rai ynl fhthvn Karoyan 
Dae Poddar v Chandra Karla Noil 

1 Fat. L. J 643 


UNCHASTITY 

See IlrtDtr Law— .I nnEnrrssci 

I LR 38 Bom 138 


See Hivdu Law — M aivtb'vaxce 

1 LB 34 Bom 278 
I L. P. 39 AIL 234 


UNCONSCIONABLE BARGAIN 

See CovTBAOT Act, SS 18 abd 74 
See InTzatsT 1 L ft 12 Calc 652 
1LR13 Calc 032 
See Seieino PinroaMAxcie 

I LR 38 Calc 805 


UNDEFENDED SUIT 

See Fi Pakte Decree 

LL ft 43 Calc 1001 

UNDER-BROKER 
— dismissal ol — 

See Damaozs I L S 47 Calc 280 


UNDER-ESTIMATION OF VALUE OF PRO- 
PERTY 

Set Appeal to Pnivr Cotmcit- 

I L. R. 40 Calc 635 

UNDERGROUND RIGHTS 

See Landlord aid Tevaxj 

I L R 37 Calc 723 
See MixtraL Rronts 


UNDER PROPRIETOR 

See Birt I L R 43 All 358 


■'JNECT-NMSTim 

See EjiotMiwt I LR 40 Calc. 858 
See Landlord asid Tzxabt 

I 1 ft 43 Calc 164 
See Occur asc T Holdiwo 

LI E 41 Calc 272 
See Occur abct Riant 

I LR.46 Calc 43 
See Orista Tee abut Act 1813 s 57 

3 Pat L. J 112 


under ryot has no heritable right to continue as 
such Nadirah Chaxdra Srt c Srieath (Surra 




24 C W N 93 


3 — Bengal Tenancy 

(Act VIII Of ISSf) e 48-IloU.ng of Under raiyat 
S 48 of tho Bengnl Tenancy Act applies to cases m 
which the land held by the raiyat la co-extensWe 
with the land held by the under rsiyat Nut 
Chaud Saha v Jot Cjiardra Nath (1012) 

I LR 39 Calc 839 


4. - Potto f>r or mod 

ot indefinite duration — Ejectment — Notice — Bengal 
Tenancy AetlVJll of 1885) e 49, cl (») Tie car" 
of an under raiyat holding under a patla executed 
boforo tho passing of tho Bongs! Tenanoy Act and 
not expressly providing for the perod of its dura 
tion. oomes with n et (6) of * 49 of the Bengal 
Tsnanoy Act and tho notieo must be as provided 
thereunder Jdodan Chandra Nopals r Jail 
Kantar 6 C IT fi 377, overruled Paj KukaRI 
Ptet r Baoatulla Mardal (1911) 

LLR 39 Calc 278 

5 — 1/ may aeejaire 

occupancy right — Transferability of under-ratyafs 
interest. The provisions of tho Bengal Tenancy 
Act show that an under raiyat may, under certain 
circumstances, acquire an occupancy right. If he 
does acquire such a right that right may be 
transferable by custom or local usage but there 
is no authority for tho proposition that tho interest 
of an under raiyat is ipso facto transferable 
Anna Cusxdra Piswas tt Hasat All Sapaoar 
(1913) 19 C W N 248 

6 Acquisition Of, 

status of A person in whoso fAvour a permanent 
a«b toaae has been granted bv a raiyat acquires on 
payment ot rent to hli grantor the statu* at least 
of an under raiyat, if he is shown to have bwn in 
possession of tho holding from before the lease 
Jaxakjbath Hore e PrabHastxi I)a«i (1915) 

19 C, W H 1077 
I L. R, « Calc, 178 


ly, if valid — Suit by lessee to rrcorer possession frem 
lessor As between grantor and grantee, a per 
■sanent lease granted by an nndor ra yat is a Tatid 
document, and the grantee can recover possession 
of the land from the grantor on tho strength of 
such a lease. Gurudas Das v K alulae Change, 
liC IT A’ 882 followed PuBustrcn.t.a ShTIRH 
v Sital Csarbra Pas (1916) 

19 C W N 1110 
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UNDER -E AIYATS — conoid 


- Status cf vndtt- 


ra\yat inhere raiyat evicted iron occupancy holding 
for non payment of rent in Chota A agpur — Interest of 
under ratyal, void or voidable — Distinction bcivttn 
proceedings with respect to a tenure holder and a 
raiyat — Right oj under raiyat to contest the validity 
of the decree against his lessor If here a holding cf 
an occupancy raiyat is sold, the interest of an 
under ruyat 13 not void but voidable Dot when 
the o* cupancy holding has been destroyed by 
evioti jn of the raiyat for non payment of rent, 
a 82 of Act X of 1859 provides that the decree 
bilker shall be pot in physical possession of the 
land. There is a clear distinction between pro 
coedings in regard to a tenure-holder and proceed 
inga in regard to a raiyat Where the proceeding 
has been with regard to a tennro holder or under 
tenant the decree ia to tote the form of an order 
to all ralyata to pay rent lo the decree bolder, and 
the decree holder cannot be put into actual physical 
possession of the land. An under raiyat cannot 
contest the validity of the decree against hia lesser 
asa defence to a suit in which it is sought to declare 
hioi a trespasser Bishdn Kabaik Dass Poddab 
v ChasdeaKaiitaNais(1916) 

20 C W. N 1240 

9 Under raiyat to 

whom permanent sub lease granted, suit for thas 
possession against— Bengal Tenancy Act { VIII of 
1885), s 85— Defendant in poeseseion — A dice to 
quit under a 49 (6) — Whether defendant tan rely 
upon any subsisting tenancy In a suit for Ma« 
possession of the disputed land from the defend 
ant, an under raiyat to whom a permanent sob 
lease bad been granted after the passing of the 
Bengal Tenancy Act in contravention of s 85, 
it was found that a notice to quit under e 49 (A) 
had been duly served upon bin? Held, that the 
defendant could not rely upon any subsisting 
tenanoy and tbe plaintiff was entitled to l has 

lossossion Nasib Ali Bbixdae v BAx«nr Badak 
•atwabi (1917) 23 C W N 435 

10 iSu if /or ejectment 

of defendant an under raiyat, after notice to quit 
under s 49 of the Bengal Tenancy Act ( l 111 of 
1835) — Defendant setting up permanent sub lease by 
plaintiff's vendor — S 85 (2) — Lease whether valid — 
Whether the tenancy fan be put an end to by the 
notice— Whether defendant can rely upon preisovs 
possession Whero, in the plaintiff a suit to eject 
the defendant, an under raiyat after service of a 
notice to qmt under a 49 of tbe Bengal Tenancy 
Act, the defendant set up a permanent sub lease 
granted by the plaintiff’s vendor and pleaded 
that be could not be ejected on the principle that 
such a lease should bo held to be binding on the 
lossor on the ground of estoppel Held, that the 
lease being Invalid according to the provision* of 
cl (2) of a. 85, the tenancy could be pnt en ond 
to by a notice under s 49, and the defendant 
not having a subsisting tenancy could not relv 
upon his previous possession > Held, that tbe 
principle of estoppel cannot bo Invoked to defeat 
the plain provision of a statute- If the eonten 
tion were given effect to the provisions of cl (2) 
of a 85 would be defeated fn ererv care Ali* 
•MUBDl BEFAM e CarBTABABA’V f fcKROPADDTA 
<1918) . 23 C W. N. 437 

UNDER-RAIYATI HOLDING. 

Set Landlord aid Txkast 


E 


UNDER-RAIYATI HOLDING— conld. 

See canm Raiyat 

■ Transferability— Trans- 

fer of Property Act (IT of 1882), * 117— Agricul- 
tural lands — PcMnjwtaf merit or abandonment, trial 
constitutes An under raiyati holding is not trees 
ferable If bat la relinquishment or abandcr Kent 
depends on the substantial effect of wbat has letn 
douo m each case When, a tenure or bolding, 
apart from tbe Transfer of Property Act, is net 
transferable, it cannot Icccme eo unless it ia ex* 
pressly made so by some other statute If it tad 
been intended to make holdings transferable which 
were before non transferable, the Legislature in 
framing the Bengal Tenancy Act would have raid 
(o S 117 of the Transfer of Property Act cx* 
eludes agricultural laud frezn the operat cn of the 
rule which makes leasehold property trensfeiatle. 
Hiramoti Daesya v Anvcda Ptcicd Gleet, 7 C L J 
£55, followed Axiix»i«sa v Jikkat Alt (1914) 
I L R 42 Calc 751 


— Transferability — P u r 

chase by landlord in execution of a money decree with- 
out objection by tenant — Title and postessicn Where 
an under raiyati bolding was without objection cn 
the part of the under raiyat sold successively in 
execution of two money decrees and porchared at 
the first sale by a stranger and at the second by 
the landlord who was the decree holder Held, 
that the title of (he landlord purchaser sbeutd 
prevail Fbamatiia Biicsax Deb v Ram Chabak 
Moical (1917) . . 22 C W N 124 


UNDER-TENANT 

See Bzvoal Rn.r Act, 1869 8 13 

2 Fat L J 75 
Sc » Laxdlobd asd Tzwaict 

I 1. B « Calc 726 

UNDER-TENURE 

Set nOMESTBAD LaSU 

' I L R 42 Calc 638 
See rxviKCX Sale 

I L R 57 Calc 519 

Act viu of lies, 

B C , s 15— Court sale of under tenure, if ccllxiitt 
and fraudulent, does not dee trey irevnbiareet — 
Second appeal— Findings of fact If a Court sale 
of an under tenure under Act I HI, B C , of 18(6 
hid been the result of a corrupt agreement between 
tbe under tenure holder and tbe purchaser at the 
sale tbe purchiser would lore tbe benefit of f 16 
of the Act, apecially if the default In payment of 
rent ltd been deliberately Incurred In furtherance 
of such an agreement The findings of lsct ol tbe 
Court of first appeal In this care (which d d not 
result from tho mis construction of a document cr 
the mis application of law or procedure but de- 
pended upon tho evidence In the case) being that 
there had been no fraud or collusion, tie’ High 
Court had no authority toga behind tbem In recond 
appeal Tire Mioxafcti Zwihwm Ccmeamt r 
Un a Cuabak Makhal . 24 C. W. N 201 

- »■ - Fffecl of sole of 

■infer tenure by ro-jJarrv landlord for art tart cf 
rent — Kon-regntrohon of purchase i« extent itn tale 
by the whole body of landlords— Locus standi to 
maintain a tuit—Bent Recovery Act (X of 1859). 
ts 27, 105 106, 108, 109 and 110-Cinl Procedure 
Code frill of 1859), t 259-la*dl°rd ond Tenant 
Procedure Act {Berg TUI of 1865) Wbilo under 



( ) 


DIGEST OP CASES 


( «« ) 


UNDER-TENURE-eonfd. 

•. 103 of Act X of 18.' 3 winch coat cm plates a 
decree by the landlord, «, r the whole body of lend 
lords, for an arreir of the entire rent doe in respect 
of »o under lennre, It is the tenure tb»t is sold, 
under * 109 which does not contemplate a decree 
for an arroar of rent, but a decree for money duo on 
account of a share of rent and a suit for it by only 
a sharer in a Joint undivided estate, St is only the 
right, title and interest of the judgment debtor In 
the under tenure that parses. Daolar Chand BaSoo 
▼ fxjUCfmhtttCha’vd. £.. 8.6 f A il . SC L. B 
(81 , and Shtvnchnnd Kundu v Brojonotl Pal Clov 
ihry 1! B L B iSI , SI IV. R Si. followed in 
Vriactpi». The 9'j.rehs.ac.- of as. undo* tw.ur« uc/irt 
». 103 of Act X of 1853 Is entitled to maintain 
a suit for possession against a subsequent purchaser 
under e 103, though he has not got hia name regia 
tsred in the landlord's aherista A'rnte Chvndtr 
Ohoie r liaj Krieto Bandyopadhya, I L It J2 
Calc 21. followed Buethiianin Ilitter r Khcttre 
Pal B mg\ Boy, IS D L R US . 20 W It 3S0. 
referred to PatitSlahuv Hari ltalanli, I L It 
27 Calc 7 SO, distinguished- Bichttranania Bov ▼ 
B’ftari Lai Paid it, 6 C 1. J SO, questioned The 
mere fact that a person cannot succeed In a salt 
does not mean that ho baa no locm efWt to mam 
tain the amt It is Only where the Legislature 
distinctly or in effect provides that certain condi 
tiona mast be fulfilled to entitle a person to main 
tain a (tut, and those conditions precedent are not 
fulfilled, that tha person has no loeut itandi to roe, 
NToadbi Mahahti » Biobi-trahaud Rov (1910) 

I L. R. 37 Calc. 833 

UNDERTAKING. 

unconditional, to pay— 


UNDERVALUATION OF SUIT. 

Ben JoBiaoiorioff f. L. R. 38 Calc. «3B 


Indian Ineolventy AO, MS (It J, 12 Pul , C 21), 
, l—Sabeeqvtntlyatqnirtd property, title to— It ylt 
«l tinnier to dupnte title without offegisj orprotuna 
intervention by lit Oficial Assignee. At the trial 
of thla salt, it sppoared, according to the admls 
aions mode by the plaintiff a witnessea and accord 
ing to the original documents produced, that the 
plaintiff s predecessor in title, one J , had a retting 
order made against him on two oecaeiona under 
a 7 of the Indian Insolvency Act, 1818, nt , on 
tha 2nd Docember 1899 and on the 4th May 
1903 la ease of neither insolvency did J get his 
final discharge On the 1st August 19U, J ac 
quired the promises In dispute from one D by means 
of a conveyance, bearing that date After J't 
death, one P tools, a conveyance of tbe laid pre 
•nlaes from the administrator appointed by the 
V°«rt to J't estate p was alleged by tbe plaintiff 
S, 1 ? be a »•» 8«»«War for himself and on the 
erii ,9 L 6 ’, * , d **d of relinquishment was 
£2** of the plaintiff The 

, K . « “« ca/e broadly .pcatlng was whether 
the plaintiff eould prove hi» title. There was no 

to theil!? ‘?® ,TwTf Vh.'T'"? of th " defendant 
«o the fact 6 f either of the two Insolvency! of J 
whmh were apparently brought t„ the notice of 


UNDISCHARGED BANKRUPT— ecnU 
tbe defendant’s advisers at a late Stage, if not 
actually doting tbe conduct of tbe plalntifi t ceso 
In this state of things, at the close of the piitatif' a 
case, the defendant t co-nmel took the po nt that 
the plaintiff's suit should be distrusted without 
calling on the defendant to enter on bis defence, 
the ground being that tbe title to the said premiere 
bad been shown to be vested in some one els* - 
according to tbe plaintiff's evidence i IUW, on 
the authority of if trier! v. Soper, 5 Q B. SCSr 
that tbe action must go on, as the point raised w»« 
not available to a i( ranger (as distinct from the 
Official Assignee or Ids assign) as a complete defence 
unless he had pleaded and was able, to prove that 
the Official A» ,, gnce had intervened In the eir 
cuni«Unces of this ea»o leave was given to the- 
defendant to amend his written statement in 
order to state the fact of each of the eald Insol- 
vencies and to aver and prove If he eould, that *t 
any dato down to the Institution of this suit the- 
Omclal Aneignee had Intervened DjsARATRT 
Pinna e Mj.Hium.ra Ass (1920) 

I. L. B. 47 Calc 881 

UNDISCLOSED PRINCIPAL. 

See RCHDI, atHT on 

lh.SU Calc 662 
See Krxacir Rears (1894), * 17 

I L. R 42 All 642 

Set rnrvcirat and Ac*kt 

r L. B. 29 Calc 802 

UNDIVIDED RAMIES' 

See HrxDU Law— AnrnrariOF 

L U R. 35 Mad. 177 

UNDIVIDED INTEREST 

purchase of — 

Set Sana vo* Arrears or tern* 

L t. B 39 Calc. 852 

UNDUE ADVANTAGE. 

See Tevtorart Injrrcrjciw 

I. L. B 41 Calc 43tf 

UNDUE INFLUENCE. 

See Biraai. Tawaircr Act, 1885, a 29 

1 Pal L. 3 78- 
See Crrir. Pboceduse Code (Act X or 
1908) O XXII. * 3 

L L. B 38 Mad 850 
See Covtbact Act (IX or 1872)— 

S 16 


See Limitation Act (XV or 1877), S cu- 
ll, Art 81 . L L B 38 Mad 821 

See rasoANA6B]ir Lacv. 

I L. B 43 All. m 
Set Scec*i>aia» Act, 1803. r. 2 
See Trusts Act (II or 1882) 0 88 

I L. R. 43 Bom J72 
Set Vox. . . 1 L. B. 88 Calc. 
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Dl^LsT OF CASLS 
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UNDUE INFLUENCE— ron/A 

1 - — — Contract — lUegal 

composition e/ non-compovndalh offence — Stiffing 
prosecution — Suit /or refund — Contract Act (IX of 
1872 } sir 1C, 19 No refund of money or return 
of security, given under agreement not to pro- 
eocuta ft enm i»al case will bo allowed unless eir 
cumitaneea diMlose pressure or nndue Influence. 
Mere lear ol punishment in ft cnmina\ ease docs 
not constitute undue influence Jones v Jferio 
fieiAaSire Building Society f 1S92J, 1 Ch 173, 
referred to Amjadennissa JSibi v Rahtm Bcksh 
S nraDAB (1914) I L R 42 Calc 286 

2 -... H i. ■■ The Judicial 

Committee did not approve ol the idea that vn 
India the law woull make tho poi«es*ion of repu 
tation or high standing an element of tuspicion. 
IUr.ClANaAnH.aB Tu . ak r Ghni SmuNrwAS Pandit 
(1915) . 19 C W N 729 

I LR 39 Bom 441 


UNHYPOTHECATED PROPERTY 

Set TBAJtsrzR or rnorztTY Act (IV or 
188 °) s 00 I L. R S4 Bom 540 


UNENFRANCHISED PERSONAL INAM OP 
LANDS 


- Attachment t 


lion of decree validity of Unenfranchised mam 
land* granted not foe future public or private 
service* but ft* * matter of Uvoar for the main 
tenanco of tho donee and hi* heirs are 1 able to 
attachment and aale in e jemtion of a decree against 
the holder of the iwm A Vmsapva t A Rama 
fogi (1305) 2 M U C R . 31* and Dhanappa 
Oam v Kamanna S A ho 1397 of 1918 (nn 
teported) followed \ rnkaTarama Attab v 
Chawdrabeoara Attab (1921) 

I LR « Mad, 532 


UNITED PROVINCES AND OUDH ACT-«mfd 
1899 — HI — 


See United Pbovincxs Court or Warps 
Act 

1900— I — 

See North U esterk Peovtcces and 
Ouch Acts 

Sec United Provisoes JlrvlcirALixiiS 
Act 


X 


See North Western Pboti>cis *m> 
Occn Municipalities Act 


1 B 01 — n — 

See Agra Tenanct Act 

m 

See United iRovisrES Land 1 itlMt 
Act 

leoa-n— 

Ace Bcndelkdanu Autnatios cr Land 
Act 


1004-1- 

See CeseeaL Clauses 4ct 

1910 — IV — 

See Unwed Provinces E*cj«e Act 

1912— IV— 

See b mti d I bounces CotiiT or Hards 
Act 


VI 

Set United Provinces Prevention or 
Adulteration Act 
1916-11- 

See United Provinces MuKinraUTir* 
Act 


UNITED PROVINCES AND OUDH ACTS- 

See North West Provinces and Ocdk 
Act* 

1869—1— 

See Omit Estates Act 

1873— VIH — 

See Northern India Canal and Dcaii- 
ao* Act 

XVlII 

Sit North West Pbotince Rett Act 

xec 

Sis V N X Suva l rrarcr Aur 

jsre-xvn— 

Set Ocdti I and Revenue Act 

issi-xn— 

Sr* North Western Pioinicii Rent 
Act 

xvra 

Art Central Psovrsura Land Let rare 
Act 

• issa-xni- 

&«• 0cu» Test Act 

a 1808— XI— 

Fie Central PaorBcaa Twanut Act 


UNITED PROVINCES COURT OP WARDS 
ACT (HI OF 1899) 

n 2. 8, 9 34- 

See Vokth Western I’eotinces Land 
Revenue Act I8"3 » 191 

LU 42 All 500 

ii 10 and 3"— 


5>« Lnited Provinces Land Revenue 
Act 1873 s 1« 

1 L R 42 AIL 5 09 


»- 1 M 16 20 — Claim not nctifid— J/ais- 
tamalil ty of nil — ddnfuilifi/jr ef Jars meet# 
B 20 nl the Cnnrt nf Wards An lPf& r 
only lo ease* where peraon* who have Bellfed 
the r claims ucdrr « 16 ef the raid Art Lav# fahed 
to prodnee their d ex- u mm I a. It 1 ere tie trcjeiij 
of tha deltoe was taken over ly the Ct uri ef 
Ward* at a time when 11 a Court of W*rd» Act of 
1*99 was In forte and the trad tor did »<t notify 
bis claim under a 16 Let brought a #s>t upon It* 
bends after tla property was *v1r**rd 1 v tie 
Court of Ward* hid that the Lends were ad»!»- 
aibla la evidence and Ue aalt wa* malnUhsalle 
CoRtelor of Ohaifjwr v FathMdar S<rfh Jtf AH. 
L.J 231, wrniW. AsreafAuv Naitan I)a* 
(I9I51 X L. IL S7 AIL MS 

- II. 16. IS. <3— Drrrn cm feet *<f »eji 
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DIGEET of cases 
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UNITED PROVINCES COURT OF WARDS UNITED PROVINCES COURT OF WARDS 
ACT (DI OF 1899)— <0*1 if ACT (IV OF 1912 }—contd 


16, 19, iS~cc»JJ 

for money against SI based upon a contract en 
torod into by the latter after he had become a ward 
of the Court of Wards In execution of the decree 
certain movable properly belonging to If was 
attached Upon objection taken that a certificate 
that the claim was notified under s 16 of the Court 
of Ward] Act, 1891, should be obtained from tbo 
Collector, held that the decree was bad, inaarouch 
as the eolt and proceedings in execution were a 
fraud upon the Court, and that aa eoon as it was 
brought to the notice of the Court that the judg 
moot debtor was a ward of Court, the Oourt should 
have if lt» net®, metioa hbw. aud there made ifon 
Collector a party and waited for such defence a* the 
Collector might put forward MuazXAM Au Sbah 
v CiU'VNt Lit (1911) I L K 33 All 791 
, 48- 


» S-. S and 11— con Id 

mint of Indui — } altdily o/ decree Where » mort 
gagor has been declared a disqualified proprietor 
under tho United Province* Court of W erds Act, 
1912 and a final mortgage decree la ms. do againit 
the Court of IV »rds during its superintendence of 
the estate, tho decree is binding upon tho mort 
gagor after tho Local Government, acting under 
an order of tbo Government of India, bsa di* 
charged lbe estate from lupenntendcnte, in the 
absence of proof that tho proceed ng« of the Court 
of Wards wore a nullity Naur r>iu Rahaecb 
S ison r Th* Ot'ini Cobuxecjal Bark, Lp 

I I E 13 M MS 

UNITED PROVINCES EXCISE ACT (IV OF 
1910) 


Hotice of mil—" Pro- 
perly of any ward ' — Property attached in tiecvhon 
of a decree held by a ward. Hell, that tho terra 
* property of any ward " as used in • 48 of the 
United Provinces Court of Wards Act, 1899, does 
not Include property attached in execution of * 
dsoreo held by a ward No notice is, therefore, 
roqnirod of a suit brought by a person claiming 
title to tuoh property for a declaration of his title 
Lat. Scran r Tax CotLxcron os Utah (1914) 

I L. R 38 AIL 331 
Notic* of sail — Amend 
men I of plaint — Whether freeh notice rendered n'eu 
eary by amendment Certain persons who intended 
bringing a suit against a ward ondor the Court of 
Ward* npon a promissory note of date the 20th of 
Noyombor, 1909, served upon the Collector by w ey 
of notice under s 43 of tho Court of Wards Act, 
1899, a copy of tho proposod plaint. In which they 
stated — '* For a long time there worn money 
duelings botween the shop of tho plaintiffs and 
Kunwsr Pohkar Singh, caste Thalror, resldont of 
mauxa Qhungahai Accordingly the said Fohkat 
Singli. honng adjusted his account nnder the 
foroior promissory note, dalod the 15th of Norem 
her, 1907, executed a promissory note on the 
20th of Novembor, 1909 ” In tho conrse of the 
suit the plaintiffs discovered that tboy could not 
succeed on tho promissory note of the 20th of 
November, 1909, Inasmuch as Pohkar Singh was 
already a Ward of Court at tbe date of Its exeeu 
lion, and accordingly asked and obtained leave to 
amend their plaint and base their claim entirety 
on the promissory note of tho 15th of November 
1907i Held, that In these circumstance* no fresh 
notico to the Court of Words was rendered neces 
eary by the amendment of the plaint, ifetuny 
v The Secretary of Slate for India, I L ft SSCoU 
797, referred to Bamibo Vbasad t Th* Conic 
ioboi Pimm* (1914) . X. 1 R. 37 An. 13 


s* 2, 8, 9. 10 and 34— 

See N W P Lamb Ermn, Act. 1873. 
* »4 • I L. R 42 AIL 609 

7. . - *s. 8 and 11 — Dwgualifei proprietor — 

Mortgage decree against Court of JI a,i.~D„charge 
etiaie from tnpmnlcndence —Order by Go’ern- 


. f 40 — finite framed under Act — Trane- 

feroreub Irate of firmer — Agreement to elate profit 
Tho plaintiB entered Into an agreement with the 
defendant, who was a drug contractor. In consider 
ation oi a sum money advanced by him to the 
defendant, that ho would bo entitled to a share In 
the profit* or responsible for the lcssos of tie drug 
business to an extent therein set forth Held, that 
auoh an agreement was neither a transfer nor a 
sub lease of the dreg contractors Lcence and did 
not constitute a violation of r 82 of tho rules 
framed under tbe United Provinces Excise Act, 
1910 Sbiam Bnuar Lai v Malm (1916) 

L L. S 89 AIL 107 

a 60 — Unlawful possession of ennoble 

article — Search warrant— Indian Oathe Act (X of 
WS), e IS — FrenmjJion that oath iros duty 
adminulered An excise inspector searched the 
hoose of a person suspected to be in Illicit posses- 
sion of an excisable article, namely cocaine and 
cocaine was found In the house Held, that the 
subsequent conviction of the porron fn possession 
oi the said bouse was not rendered illegal by tbe 
fact that the exciso inspector bad not previously 
obtained a search warrant Emperor v Allaldod 

Khan. 11 AU. I J 442 I l. It 35 All 353. 

Emperor v Horgobmd. J L if 35 AU I, referred 
to Held, also, that it is a reasonable presemp tirn 
that an oath baa been duly administered to a wit 
ness appearing before a Court, although tho record 
of tho Court may contain no reference to that fact 
Ewtebok r FatBID Aiqiad (1913) 

I L. R. 35 AIL 573 

f 63 — Criminal Procedure Cole, i 537 

—Unlawful possession of eaeieolle art. ele -Search 
warrant— Coninl<on not invalidated owing ioab- 
tenct of warrant Where the superintendent « 
police and a sub inspector searched the house of a 
person suspected of being In ilbcit possession or 
excisable articles and such articlos were found m 
the hocso searched, it was held that tbs conviction 
of the owner of the house coder e 63 of tbe United 
Provinces Excise Act, 19 10, was net rendered 'n 
valid by the fact that no warrant had been leaned 
for the search, although it was presumably tie In- 
tention©! the Legislature that fn a ease under 
03 where It was necessary to »areh a house, * 
search warrant should be obtained teforeisou 
Emtxeor v Ahaboad Kbak (1913) • 

I. L. K. 35 AIL 358 
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PROVINCES EXCISE ACT (IV OF DOTTED PROVINCES LAND REVENUE ACT 
1910}— «OMff (U P. ACT ra OF 1901 }— eontd 


8 64 (e ) — Breach of condition* of licence 
— Breach committed by /errant — Pc/pon ability of 
master la order to establish an offence under 
8 04 {<) of the United Provinces Act 1910 against 
a licence holder 1U respect of the alleged keeping 
of incorrect accounts by a /errant, it must be 
shown that the licence holder himself allowed the 
offence to bo Committed by his servant or was 
cognizant of what his servant was doing Esf 
pesos v Ram Das (1918) I L R 40 All 503 

UNITED PROVINCES GENERAL CLAUSES 
ACT (U P ACT 1 OF 2904) 

S • Genetic. Clxvsm Act 


— — — S 36 — eontd 

effected by means of a registered instrument, 
and the enhanced rent was not in excess of the 
Beneficial rate mentioned fn s 10 of tie Act, but 
it was made within the period of ten years frem 
the Bit Ison el rent by Ihe CeBecter JJtJJ tJ at 
such agreement was not open to sny legs! oljec 
tiom Shakos Pkasad r Sobwabtcpi (1917) 

I L R 39 AH 318 

— — — — • ss 51,59,69 — Amgnmenlof Cerent 
ment Revenue — Bight of Government to enhance or 
remit revenue An ss6 gnee of Government revenue 
take* the ass gnment subject to all tbo rights of 
Government to assess enhance, rednee remit or 
suspend the revenue Brvi Macho v Bdaowas 


UNITED PROVINCES LAND REVENUE ACT 
(U. P. ACT m OF 1901) 

— S 4 — Mahal — Part lion — Uncult ruble 

land — Jurisdiction — Curl and Revenue Court t 
Land, such as roadwajs uncultivated plots snd 
oven obadi s tos of villages are all within the 
boundaries of a mahal although no revenue may 
ha derived from them Thus land forming the 
«Co of a jxirao but bearing a lha*ra and that a 
number in tho revenue records must be cons dered 
as part of the mahal in which it is situated and can 
only bo partitioned bv a Court of Revenue 
Mahmud Jaiian Beoau v Gobind Ram 

I L. R 43 All 45 

s 18 — Suit for rent before Atnslanl 

Collector — Sanction to prosecute granted by Aim— 
Officer at the time of granting sanction placed «n 
charge of another mb-divi/ion of the tame dietnct — 
Jurisdiction An Assistant Collector tried a suit 
under tho Agra Tenancy Act in the course of 
which a quo3tion as to the genuineness of a certain 
documont tendorod in evidence by the defendants 
arose Subsequently to the decision of that suit 
the Assistant Collector was put in charge of the 
work of another sub-division in tho same district 
Held that such a transfer of work did not deprive 
him of jurisdiction to grant sanction for a pres' 
cntion in respect of the forging of the document so 
tendered I>sur Sruaa v hunt (1917) 

I L. R 39 All 297 

S. 32 (<f) — Mahal — Land held revenue- 

free by Government not of neceility excluded from the 
mahal Held (i) that s i* clause (d) of the 
United Provinces Iaind revenue Act 1001, shows 
that there may bo in a mahal persons holding lsnd 
revenue free and the land so held yet lormn part 
of the mahal , and (n) that a finding a* to whether 
such land doe* or does not form part of the mahal 
is not a pnro finding of fact but a mixed finding of 
fact and law Abdcl Rahim Khah r Ahmad 
Khan (1014) LLB 36 All 231 


Prasad (1911) I I R 33 All £58 

— ■ - ts 56 and 86 — Cess— Gaonklaxch 
— Civil and Petunue Courts — Jurisdiction In a 
permanently settled portion of the Uirtapur 
district the tenants were in the habit of paying to 
their zamindars an addition to their rent of 3 to 
4 pies per rupee under the Dims of gaon kharch 
This additional payment, however was not recorded 
under « 56 or » SC of the United Provinces Lsnd 
Revenue Act and it did not appear frem tl e 
evidence that it could be regarded as part srd 
parcel of the contract of rent Held that, whether 
or not a suit might bo in a Civil Court for the 
recovery of the payment known as gaon kharch 
no such suit would lie in a Court of Revenue 
Radha Madho Laui r Ram 6ewak 

I L. R 43 All <92 


Mark**— right to levy tollt—Ccss 

Held, that the levy by the owner of a private 
market of market dues at so much r er heed for 
every beast sold and of rent for land occup ed by 
stalls is not illegal Sukhdio Praiad v AtAaf 
('hand I L. B 29 A U 7 40 distinguished EaDa 
itakd Pa>de r Ati Jak (1910) 

I L R 32 AIL lf3 


■ — Cess — Bent — Bent payable partly in 

cash and partly i» kind Certain tenants holding 
under a qabulxot agreed to pay as rent a fixed sum 
in money and also certain quantities j early of 
bhuta chart grain snd sugarcane described in )le 
qabuliot as ratvm jjmindan Held, that notwitl 
standing that tho payments in kind were deecrihed 
as ‘ ranm eamivdan they were nevertl eless part 
of the rent and eould be recovered by the lessor, 
and did not fall within the purview of * 50 or » 86 
of the United Provinces Land Revenue Act 1C01 
Sri ram r Atghar Alt 1 L B 35 All 19, diet n 
guished Pahoi Lal r Jis«A (10 1C) 

L L R 38 All 286 


si 56 233— 


Set Jurisdiction orCiTit. Cotsw 

ILK 34 AIL 358 


s 34— 


> 99— 


See Aosa Tenancy Act (II or 1901) 
9 158 1 LB 39 All 889 

s 30— Agra Tenancy Act ( II of 1991), 

t 4I~Ex proprietary tenant — F*har cement of rent 
Tho tenant of »n ev proprietary hold ng whose 
rent had bom Scad by eh* Collactar under t 30 
of the United Provinces Land Revenue Act, 
entered into sc agreement with tho *a minder to 
pay an enlunted rent The agreement wsa 


Set 8 51 I L B 33 AIL 556 

U 106 and 233 (A ) — Partition of 

isolated plot in absdi — Oxmtts ret to-tkartn—Cntl 
and revenue Court/ — Jurisdiction Held that * 
suit for partition of an isolated plot in the oladi of 
A rillsn the part/at not befog co tit ear* la eh* 
mahal but merely the purchasers of the plot from 
the lamir.dArs, lies in the Civil Court and not in 
the Revenaa Court Pen Baton r ifvotot 
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TOTTED PROVINCES LAND REVENUE ACT 

{0 V. ACT in OF 1901) — cor.ld. 

■ ■-■■■ ■ - ss 107 anS 233— emU 

Akm&l 15 Indian Cast* S'S followed. ran 

Daynl v Slegu Lai, ILF. 6 AH 451 (454), 

referral to \ araiit Dot v BAap Aarmn, l L A' 
31 Ail 330, <1 stinguished Rabtc Lite Ei!J>eo 
Simt I L. R 43 All 434 

1 107— 

Set PAXTmow Act (IV or 1893) as 1 
2 3 I L. K 35 All 387 

n 107, 111— 

1 ■ i ■ Partition- — Joint 

Hind* family — Claim for partition ly widow in 
poaswstow »* littt of maintenance inertly though 
recorded, eolatu can«A as a co-sharer Held, that 
th« widow of a member of a Hindu family who is 
>n possession of w portion ol the latnily property 
under a family arrangement in lieu of maintenance 
merely, is not a co sharer and cannot in virtue of 
sac'i possession enforce a claim tor partition of the 
share of which she is eo in possess on oven though 
h-f name may be recorded sclntii c ami as a co 
sharer Kailas\i Knar v Badri Prasad S A A o- 
SII of 1913 derided 17 th duty 1913 and Bhoop 
Singh v Phool Sowar, Jf V/ P II C Pep 36S 
and JKunna Knar v CAons SulA I L B 3 All 
400, followed. Bhopal Singh v llohan Singh / 
L.R 19 AU 324 referred to UoM> ulIaA v 
Kushimbo 3 All L J 431 distinguished Plus 
e Jas Knew An (1913) I L R 38 AIL 827 

2. — ■ ' 1 • — Partition— Join t 

Hilda family — Hindu widow — Chum for partition 
by Widow in possess in lieu of maintenance 
merely though recorded, solatil esusi, o» a co-sharer 
Held, that the widow of a member of • joint Hindu 
family who la in possession of a portion of the 
family property under a family arrangement in 
lieu of maintenance merely it not a co sharer 
and cannot in virtue of such possession enforce 
a claim for partition of the ahare of which the it 
ao In possession even though her name may be 
recorded eotafn rausd at a co-abater Bhoop 
Singh V PKool Rower N IF r II C Hep S6S 
and Jhunna Ruar v Chain Suth, 1 L H 3 All 
400, vciennd to Kmasni hravii v Binst 
P«M1D(1913) I U R 35 All 5*8 

M 110, 111 and 112- — Partition— 

Question of proprietary title. One of the co-eharera 
In a village applied in a Conrt of Revenue foe 
partition, whereupon another of the eo-aharera 
raised the objection that the village had already 
been partitioned privately and could pot again le 
divided Hr Id, that thia objection raised a qwc*. 
tlon of propriotary title in respect of which the 
Conrt of Revenue had jurisdiction to refer the 

S arties to the Civil Court Raw K mats c Jioav 
■«n Paasan (1915) L U K S3 AU 115 
■ * 1U (1) (t)— 


pit nee with Older — Appeal. A Collector trying 
a part tioo c»«o nude an order under a 111 II) (A) 
OI the UVtod IVovinees Land Revenue Art 1901, 
against the non applicant Ifa faitnd to comply 
»>th thia order but alleged that in a civil suit 
between the parties to the partition Case It had 
been decided in respect of certain non revenue- 
paying property that both sidsa were member* of a 


UNITED PROVINCES LAND REVENUE ACT 
(V P. ACT III OF 1901) — contd 

> HI (1) (b) — contd 

joint Hindu fam iy The Collector, hov ever over 
ruled his objection finding that the rul ng did not 
apply to revenue paying property Held, that no 
appeallav to the District Judge from this order 
Han Pnasas v MtrtawD Lit. (1916) 

UR 38 AD. 70 

■v ■ — ■ — — - Partition proceedings 

— Question of proprietary title — larty ramng quit 
turn ordered to file tied suit — Suit pled beyond time 
allowed. — Suit barred Where an order baa been 
made by a Court of Revenue under ■ III (I) (5) 
of the United Provinces Land Pevenne Act, 1901, 
requiring a party to partition proceeding* to 
institute within three months in the (Vril Court 
a suit for the determination of a question of iro 
pnrtary title raised in tucb proceedings the Crvil 
Court has no jurisdiction to entertain a suit if it 
is not filed within the t me 1 Suited PoMfOfi 
Lai v Cops. 4 A L J 7 13, followed Bardbir 
Siajh v Bhagwan Has l L R 35 All 451 re 
ferred to Taixro AU SniH v Cffan IfCBAtiKSD 
Ksas (1918) . I L. R 41 All 211 

ss 111, 112— Private partition — 

Loads held under a prtrute yiirtiliow claimed by wow 
applicant — Bo question of proprietary title— Appeal 
When in » suit for partition of revenue paying lands 
one of the non-tppl cents alleged that under a 
private partition bo was in possession of certs'n 
lands and claimed those lands for himself and the 
Collector In appeal ordered those land* to ho given 
to him Held, that no question of proprietary title 
was raised and no appeal lay to the District Judge 
against the order of the Collector Tutsi Pa • v 
Cafe Now, AO IF A (1904) 225 followed. 
Muhammad Jan v Saianand Pande 1 L If 25 
AO. 394, distinguished Mrsinurip R asas l-inn 
Ksaji e JJcbasoiac Isbaq Kbab (1910) 

I L. R 32 AIL 523 
n 111, 112, 233 (1)— 


Partition— Hindu low 

— Joist Hindu family — Minor — Ao necessity jot 
minor to be specially represented is jorfilics pro- 
ceedings Where a part tiou of the property of 
a Joint Hindu family in which one of I he members 
was a minor was found to have been projierly 
earned out with due regard to tho interest* of 
the minor It was Acid to be no ground for upsetting 
tho partition, wera such a course possible having 
regard lo a 233 (l) of Ik* United Province* land 
revenue Act, 1901 that the minor was not reyre 
tented In the partition proceedings by a formally 
appointed guardian In such circumstances » 
minor member of the family Is suitably repre- 
sented by the managing member or member* 
Bhaowati PkasaD r TiniowsTi Fbaiav (1912) 

I L R 85 All 226 
- Cinf Fractdur • 


(7965) > 11 O 11, r 2— Partition— St 

posressiemcf properly th‘ niff it of far 

person who was really — ’ *’** * 


I°1 


— half of* 

biswa asmlndari share but wss recorded only 
in resjwet of a 3J biswa share Appl ed for pertlt CB 
of the latter shave After the date fixed for fl Of 
ot jcetions the person who was molded fn rrrpnct 
of the remaining one-fourth biswa share can * fn 
and asked for partition «t that one fourth hl»w* 
share The partition was completed, tut sub- 
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UNITED PROVINCES LAND REVENUE ACT 
(U. P. ACT IK OF 1901 ) — arntd. 

Ill, 112, 238 (i)— cont<L 

aequantly the original applicant brought nut to 
recover the one fourth biswa share Held, that the 
suit was not barred by s 233 (t) of the United Pro 
vinoes Land Revenue Act (1001), neither was it 
barred by 0 II, r 2, of the Code of Civil Procedure, 
inasunch as that rule did cot apply to proceed 
ings under tho Land Revenue Act, nor by the rule 
of ret judicata Kick a Pbasad v Marwoban Lal 
(1916) . . . . I. L R. 33 AR. 302 

i ' s 118 — Partition — Co thattrt — Effect 

o/ order allotting to one co tharer land upon which 
are etanding building) belonging to another to- 
sharer Whore a partition has been effected under 
tho provisions of the United Provinces Land 
Revenue Act, 1901, and the site of the house of 
one co sharer has been allotted to the share of 
another co sharer, tho prosumption is that the 
owner of the houso is to retain possession of tho 
house The mere fact that ground rent has not 
been assessed cannot deprive the owner of the 
house of bis right to it Uwar Pratad, v Jagan 
noth Singh, All. Weekly Note), 1906, 194, followed 
Nandan Pat Teioati y Radha Kuhun Kalmar, 5 
Indian Case s 661, distinguished Sabot Lal v 
Lila (1917) . I. L. R 39 AIL 707 

— ■ — — C. 121 — Plaintiff referred to Civil Court 

— Suit filed unthin time Jut subsequently withdrawn 
~ Second suit filed after prescribed period Where 
a Rovonuo Court acting under s 111 of the United 
Provinces Land Rovonue Act, 1901, required a 
party to the case before it to institute to a,«oit 
in the Civil Court within three months, and the 
plaintiff did so* but for somo technical rooson had 
to withdraw it with permission to bring a fresh 
suit, which was in fact filed without delay, but 
alter the three months had expired i Held, that 
tho second suit must bo considered to be a conti 
nnation of the first suit, and it oould not, therefore, 
be held that the plaintiff bad not compliod with 
the ordar of tho Revenue Court Rasdiub 
S i von r Biaowaw Das (1913) 

LLB 35 AIL 541 

ts 142, 143. 146— 

See Pas An Code (Act XLV or 1860), 
s. 2 >5B . . I L. R 32 AIL 116 

«. 803 to 207 — Agra Tenancy Aet 

(11 of 1901), t 05 — Arbitration — Decision of 
Revenue Court based on award — Dispute between 
viBuf tenants at to possession of land— Suit for 
possession — J unrdiclion — Cirti and Revenue Courts 
Held, that s 207 of the United Provinces land 
Revenue Act, 1901, does not bar a separate suit 
on title, independently of the decision of the 
Re venae Court based on tho award, to recover 
possession of property which has been the subject 
of arbitration proceedings under ss 203 to 206 
of tho Act Oirihan Chaube ▼ Ram Bharan 
ihtir, II AU L J 85, approved and followed 
Held, further, that a suit between the rival louants 
adjoining hidings to determine the question 
whether a curtain parcel of land appertains to 
the bold ng of tha one or of the other is cognizable 
by the Gnl Court Rhvp Pam X Ram Lot, / L P 
SJ AH 735, and Jagannath v Ajuihxa 8mgh, 1. 
R.R.35AU It referred to Txwi Snoa r IU«. 
Dio Scran {1017) . L L. E. 39 AIL 7U 


UNITED PROVINCE! LAND REVENUE ACT 
(U. P. ACT m OP 1801) — conti, 

». 233— 

Set s 106 , I, L. B. 43 AIL 454 

See 8 311 . I L. R 35 AIL 12S 
I. L. K. 38 AU. 302 
See Jbbxsdictiow or Civil Coobt3 

I. L. R. 34 AIL 358 
■ ■ Partition — Land belonging to plaint- 
iffs' mahal allotted to defendants and a differ 
enf plot to plaintiffs — Civil and Revenue Courts 
— Jurisdiction By a mistake of a partition amin 
a plot belonging to the defendants was allot 
ted to the plaintiffs and two plots belonging to the 
plaintiffs were allotted to the defendants : Held, 
that no suit would be m a Civil Court to rectify this 
error Ktshan Prashad v Kadher Mai, All IV N 
(1900) 11, distinguished Tamm Sabai v Goxul 
Pbasad (1911) . . I L. R. 33 AU 440 

■ ■ Revenue Court irregu 

larly entertaining an application for allotment of a 
share to applicant — Suit in Cnil Court for declara- 
tion of title at to share to allotted — Jurisdiction 
Some of the co sharers in a mauza applied for 
partition. H, one of the non applicants, came in 
within the time limited in the proclamation issued 
under s 110 of the Land Revenue Act, IDOL and 
naked for his abate also to be partitioned off After 
the time for objecting to the partition had expired, 
L filed an application claiming a share in the 
portion alleged by H to be hia share, and without 
notice to H this appbcation was granted, and part 
of the share allotted to him waa given to L H 
then sued in the Civil Court asking for a decla- 
ration of his title to the plots so allotted to L 
Held, that, however erroneous the procedure of 
the revenue authorities might have been IPs 
suit was barred by a 233 (I) of the Land Revenue 
Act, 1901 Muhammad Saddtg v Louie Tam, 

I L R 23 All 291, followed. Khatay v Jvglo, 

1 L R 28 AU 432, and Muhammad Jan v Rada, 
nanda Pande, I L R 28 All 394, distinguished 
Per Cun um — ■* We can only repeat hero what was 
laid down in tho full bench case of Muhammad 
Sadig v Louts Ram (I L. R 23 AV 291) in which 
it was held that any exerciso of josisdiction of a 
Civil Court which would disturb or In any way 
affect the distribution of Is cul made by partition Is 
barred by ■ 233 of Act III of 1901 whatever question 
is raised.” Lachma* Das v Eakukah Prasad 
( 1910) I. L. R 33 All 169 

- - Ciril Procedure Code 

(1963), * 11 — Rs* judicata — Joint mahal 

formed on partition — Suit by one co-sharer against 
the other for exclusive possession of entire sislei 
A and B applied jointly, as against the other 
co-sharers, to have certain revenue paying pro- 
perty made into a joint mahal In their namrs, and 
this was done Thereafter A sued H on title for 
exclusive possession of the entire mahal t Held, 
that this suit was not barred, either by the principle 
of res judicata or by s 233 (1) of the United Pro 
vincca Land Revenue Act, 1901 In the partition 
proceedLnis no question of title as between the 
present plaintiff and defendant had been railed, 
and In his suit the plaintiff did not seek to alter 
the constitution of the mahal as It had been formed 
by the revenue authorities Lal BihaSi r Par. 
mu Kuvwax . , I, L R <2 AIL 3C9 
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C>tit and Pnentt 

Courts —Jurisdiction — Partition— Land o/o third 
party alleged to be urongly included in a petti formed 
by imperfect partition — truit for rccoctry of passu 
«io« is CiwI Court IV here land belonging to one 
patti wan, apparently by mistake and without 
notico to the person who claimed to be the rightful 
owner thereof, included in another path and made 
the subject of an imperfect partition it w*s held 
that Iho person w bo cUirood to be the owner 
of the land eo donlt with waa not debarred by 
e 213 (i) or the United Province) Land Revenue 
Act, 1901, from suing in the Cfcil Court to hare 
Ins right to the land declared and to recover 
possession thereof Muhammad Gaduj t Annie 
Ham, I L It 23 All 291, distinguished Quart 
W bather s. 23t (k) o( the United Province* Land 
Reveaua Act, 1001. appbes at »U to an Imperfect 
partition Siumbhd bitten t Dauir frsou 
(1016) . I L. R 38 AIL 243 

cover property which had been the sul/ect o/ a parti 
turn Certain eo-sharets m a village ep]bed for 
partition of their share) under I 107 of the Uiuted 
Fronncei Land Itovenuo Act, 1901 Notice wa* 
Issued to all the recorded co-sharers aa required 
by • 10 of the Aot, and thereupon an application 
was made by other co tharors. under cl (2) of 
the section, praying for partition of their shares 
In that application the applicant) sot forth the 
ertent of tbo share* which they prayed should 
be forinod into one lot, or jura Subsequently a 
proceeding wm drawn up undor t Ilf of tba 
Act, doclnnng the basia upon which partition 
was to be e fleeted Some time after the parti- 
lion was completed certain ol the partice '-**■- 
partition proceeding) instituted a suit fn a 
Court to recoTer possession ol shares other t„— . 
those specified in the application aforesaid, upon 
whloh the partition had been bisort. Held by 
Bivebji and Tudball, J J (ItlcnaBDS, C J . 
dissenlicnlc), that the suit was barred by ) S33 (k) 
of the Act Jfuhummod Sad*j v Louis JJotr, 

1 h. E 23 AU 291, referred to Shombhu Singh 
V Dal,itSingh. I L. K. JJ All 213. distingoished- 
BuaiHisisv Km Prasad Misra (1917) 

L U R. 39 AB 469 
Par liUon— Pro- 
perty urrongfuUy assigned to one party owing fo a 
fraud prachetd on the Jintnue Court — Sail In 
Cml Court to recover property so astigned— Juris- 
diction An aetion will lie in a. Civil Court to 
provido a remedr where a person'* right) have 
been Infringed by ions fraudulent act of the 
defendant, even though the fraud was one piae 
tised upon a Revenue Court, 1 ' " * 

the result of partil 


a Civil 


UKITED PROVINCES LAND REVENUE ACT 
(U- F. ACT in OF 1901) — cone Id 

S 233 — concU. 

qnont suit in a Gvll Court having for its object 
the upsetting of a partition, when the lasts cf 
suit is the allegation that tho psrtlticn ordered 
by tho IteTrnue Court w»s due to a fraud, prac 
tised upon that Court and upon llo plaintiffs 
by t)o defrndant KACflCKsypAJ. Ants i Enio 
****** Amn()8iB) L L R, 41 AtL 1?2 

Share legally the property cl one party to th* partition 
proceedings allotted lo uwoljtr cn Its itsirgth <} 
entries in the Ihtieot — Suit, o/ter ecufnrahen ej 
partition, for a declaration ol plaintiff's title to the 
share 1 lalnttg, as the result of a suit for pro 
emplion, got possession of certain ramir.dari prti 
perty, but never obtained mutation of names ip 
respect tl creof Someyears after this pte emptitn 
suit, the defendants applied for imperfect partition 
of their share as recorded in the kbewst which 
included the property decreed to tho plaintiff 
During Iho partition proceedings the plaintiff 
applied for mutation of names in his favour, Lut 
failed, and the partition was concluded on tie 
“**’*, °f the entries in the khewat Thereafter 
the plaintiff brought tho present toil for a decla rs 
tion that the pre-empted share, which stood fn 
the names of the defendants and which had been 
allotted to them by tbs partition, belonged to him 
and did not belong to them Held, that the suit 
**• J b " wd b F ■ 233 (*) of ‘k« United Provinces 
Land Revenue Act, 1801 Muhammad Sadiq » 

/ ante Pam, I L It 23 All 291, followed Bijai 
ifmrv Nol* Prasad ilmr, J L R 39 AH 439, 
and Shamhhu Singh v DaJ)il Singh, 1 L P 3S 
AU 243, explained. Per Cvrtvei — An eitmica 
tlon of the plaint shows clearly that the object of 
*■* present amt is to unset partition proceedings 
The plaintiff in ha plaint sets forth tha facts of tba 
partition suit and the fact that he anpled for 
correction of the khewat and failed Denes he 
asks tLe Coart for a decisis Hon that he is entitled 
to tbo Property The ease Is In enr opinion fully 
coveted by precedent " Bbctal So.cn e Ujagar 
Ei»ch , . I L. R 43 AIL 88 


. , edings. Mahadees 

t L R 25 All 19 and 
Itoghunandan Ahir v Sheonanion Ahir I I R 
41 AU 282, followed Mulmmcad Sadig v Laute 
Ram, 1 l p 23 AO 291 referred to JncrtAK 
Rai e Brvr>esn*t nar (1919) 

L L. R. 41 AIL 628 

™ — 1 Partition — Partition 

obtained ty fraud— S.l.rjvrel suit ter th the 
e aside the partition not barred 

S. 233 (i) of the Doited Provinces Land Revenue 
Act, 1901, will not operate to as to bar a tubse- 


U SITED PROVINCES MUNICIPAL ACCOUNTS 
CODE. 

See Uvttzd Pncmvcia Cntut Ctacsgs 
Act I or 1004, A 24 ' 

L L. R. <0 AH 105 

UNITED PROVINCES MUNICIPALITIES ACT 
(I OF 1900) 

See Nobtb W rST Provimis jxp Otrn 
llrMciMusirs Act 

( 49 — Suit aoairet a m-mlrr o) a 

Municipal Hoard tor darns its — Aefiee— Act pur 
porting to be done t« offcial capacity A merrier 
of a Municipal Board as such member, made report 
to the Board which reunited in the piece cut <n 
of certain persons for a municipal offence Tie 
persons prosecuted were acquitted and thereafter 
Bled a suit for damages for malicious prosecution 
against the maker of the report t Ptli, that tbe 
defendant was entitled to tie notice provided ter 
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UNITED PROVINCES MUNICIPALITIES ACT UNITED PROVINCES MUNICIPALITIES ACT 
(I OF 1900 )— contd . (I OF 1900 J — contd 


s. 49 —contd. 

by s. 49 of the Municipalities Act, 1000. Ituham 
mad Saddiq Ahmad v Panna W, / L. It 26 All 
220, distinguished Jcoit Kisuoee r .Tcoal 
Kisuore (1611) , I. L. R. 33 All 640 

— 1 1 83. 87, 152 — JfKMKiMf JlMhl — Bejusal 

of ptrmnnon to re trtct a building — Pentdy open 
to applicant s/kcwI opptal not suit \\ ben a Muni 
cipal Hoard iefu*es permission to erect or re erect a 
building, the proper way to contest euch refusal 
fa to appeal in the manner provided for by * 162 
of the United Provinces Municipalities Act, I0OO 
The applicant far permission cannot maintain a 
civil suit for an injunction to restrain the Foard 
from interfering with the plaintifTs building 
Abdcs Kamid « Tnit CniiRUAR, M cm cipal 
Board, Meerct (1911) I L.S 80 AIL 329 

UtU I, that a 162 does 

not apply u] cn the prohibition notice or order 
issued by the Board is ultra tires and that s 87 (6) 
applies only to buildings of the Lind referred to 
in the preceding sub sections that is new buildings 
in respect of which notice should here been given 
under snb section (1) Emperor » Bam Dai al 

I L R. 83 All. 147 

is 88 and 01— J/umeipal Board — 

Pouter of Board to order demolition o/ structure oter 
hanging a public road— Compensation — Offer to pay 
compensation not a condition precedent to order for 
demolition. The owner of a house to which was 
attachod a balcony overhangino a public road 
repaired the balcony, which bsd become dilapi 
dated, and made it serviceable, but without 
obtaining tho permission of the Municipal Board 
thereto The Board thereupon issued notice to the 
bou«e owner under s 88 of the Municipalities 
Act, 1000, to remove the balcony, and, in default 
of compliance, prosecuted him i Held, that the 
Board had power, under s 88, cl (2), of the said 
Act, to order the removal of the balcony without 
assigning any reason, and that it was not necessary 
for tho Board, inlho case of a notice issued under 
s 88, to tender or express its willingness to pay 
compensation In respect of the structure the 
demolition of which "was ordered Emperor p 
Naicha Hal <1913) . I. L. R. 35 AIL 375 

I 128 (h) («) — Municipal Board — 

Power of Board to male rules — rules regulating use 
by howlers of parties of public roads Held, that 
tho United Provinces Municipalities Act, 1900, 
did not empower a Municipal Board to make 
rules regulating the sale or exposure for sale of 
goods In streets or publ e places under the control 
of the Board Emperor t Imami(1912) 

I. L. R. 35 AIL 24 

g. 130— 

— In order to render 

a person liable to punishment for breach of the 
role made nnder cl (e) of s 130 by reason of 
the continuance of the sale of certain articles on 
premises then used for such purpose it is necessary 
that 6 months* notieo in writing should have been 
served upon him Emperor v Grammar 

I. L. R 28 All. 455 

— «. 147— 

I. ■ '■ 1 " ■■■ ■ Municipal Booed 

— J unsdiction—Protteu'ion in respect of matter 
concerning icJicA a ctutl tail was pending The 


- s. 147- 




plaintlfl to a suit against a Mtmtcipil Board wss 
permitted by the Court to erect certain structure a 
as specified in the decree of the Court Suite- 
qucntly a disputo arose as to whether the stmc 
tures which the plalntifl bsd erected were within 
or in excess of the powers given to Inn ly the 
decree, and the Conrt decided, and the Board did 
not contest its decision, that tho plaintiff lad 
exceeded Lis rights under the decree, and that 
aomo portion of the said structures must le dciro 
lished The Board meanwhile tool scticn against 
the plaintiff under s 147 of tho United Provinces 
Municipalities Aet, 1900 Jltld, that it was not 
open to the Beard to prosecute tho plaintiff in 
respect of the structures, pending the decision of 
the Civil Court and to continue the prosecution 
after its derision Emperor p Balded Prasad 
(1910) . . . I. L R. 82 AIL 620 

2 ~ Coni iction for 

disobedience to notice — Continuing breach Alter a 
conviction under a 147 of the United Provirces 
Municipalities Act, the person convicted cannot le 
permitted to challenge the correctness of that cen 
viefion as often as 1 e is prosecuted for continued 
disobedience of the order of the Board. Sital 
Prasad r The Mcmctpal Board or Cawricrf 
0910 . I. L. R. £8 An. 480 

3- ■ ■ -■ Prosecution for 

disobedience to notice— Validity of notice to be ccn 
sidtred Before anyone ran le convicted of an 
offence under s 147 of the United Provinces Jfvm 
dualities Act. the Court must le satisfied that 
what be had disobeyed was a notice lawfully issued 
by the Board under the powera conferred upon it 
by the Act Emperor r Ptari Lal (1914) 

I. L. K. 36 AIL 185 

SS. 147 and 152 — Notice — Disobedience 

to lawfully issued notice — Competence cf accused to 
challenge validity of nchrt Ueld, that a 162 cf 
the United Provinces Municipalities Act, 1CC0. 
docs not prevent a person, who may le prosecuted 
for disobedience to a notice issued by a Municipal 
Board, from establishing the defence that the notice 
In question was not as » matter of fact the Board's 
notice. Inasmuch as it was not signed by any cne 
legally authorized to sign such notices on behalf of 
the Board Emperor t Hazari Lal (1014) 

I L. R 30 AIL 227 


i 152- 


I. L 1 


86 All 829 


See U P. General Clauses Act (I oe 
1904), s 23 I L R. 34 AIL 391 
See North T\ estebx Provtkces ard 
Ocdh McKiciTALmra Act. f 10 

I L. R. 85 AIL 3C8 

— - Municipal elections — 

Bales framed by Local Government for regulation of 
elections— Petition by defeated candidate — Appeal— 
Procedure — " Decree “ Order " Jltld, cn a con 
structicn of r 42 of the rules framed by the Local 
Government under s. 187 of the Mnmcij alities Act, 
1900, for the regulation of municipal elections, 
that the term ** competent Court " as used in r 42 
moan* a civil Court of competent jurisdiction with 
reference to the valuation given by the petitiener 
in his petition Cur Clara n Dos v Liar Samp, 
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UNITED PROVINCES HU.VICIPAIJTIES ACT 

(I OP 1900) — conoid. 

— - i. 187 Milt 

I L.K 31 AU 3 91. followed. Util, also that no 
appeal lie3 from the order of a competent Court 
passed on an election petition under r 42 above 
referred to Sundar Lal t Muhammad Fatq, 16 
Oudh Casts 36, approved NdyAunojufan Prasad 
r SAeo Prasad, I L R 35 All 305, and Sabhapct 
Itngh 1 Abdul QUfur, 1 L. R. 21 Cole 207, 
referred to. KhukhI Lit v RionosaKDiir 
Pbasid (1913) I L. R. 35 AIL 450 

■■ . —— i- municipal election — 
Rules framed by Me Local Government for regulation 
of efecfioiw — Vahditj of rule* — Petition a garnet 
successful enndviafe — Appeal. lie Id, (i) that the 
provisions of a 187 of the United Provinces Muni- 
cipalities Act which gave power to the Local 
Government to make rules “generally for regu- 
lating all elections under the Act, 1 were wide 
enough to include rules for the filing and decision 
of election petitions , and (u) that no appeal lies 
from the order of a ** competent Court ” passed on 
an eloctlon petition under r 42 of the rules framed 
by the Local Government under s 187 (I), cl (4) 
of the Aot Khunni Lai v Jlnghunandnn Prasad, 
I 1, 11 35 All 450, followed. Sundar Lai 
Muhammad Fa tf 16 Ouik Cases 36, approved. 
Nasd Ram t> Cbot* Lal (1913) 

I L B 35 AIL 678 

UNITED PROVINCES MUNICIPALITIES ACT 

(U P. ACT H OP 1918) 

S5 19 to 28— EfeeXion prtiltos — Felt 

turn presented by unsuccess/ ul candidate against 
sev*ral respondents lb is not a valid objection to 
a petition filed by an unsuccessful candidate at a 
municipal election under a 19 ol the United Pro 
nnoos Municipalities Act 1918, having as respon 
donts more than one of tho successful candidates, 
that the petitioner cannot be himself declared 
elected In tho room of more than ono of the res- 
pondents. Atom. Uaqi Kbas *• Stair ta Habas 
(1919) I. L. B 41 AU. 648 

II 183, 188 — Erection of buHhn* 

without sancturh of 3! unKipnl Board — Prosecution 
— Volicc for demolition of builhng not necessary 
before prosecution Where It is found that a 
building for which the sanction of a Municipal 
Board i« required has been erected either with- 
out such sanction or In contravention thoreof, 
it is not necessary for the Board to direct the 
demolition of the building before It can prosecute 
the person who has erected it Evrxsou v 
Hasstx AU (1917) L U R. 39 AIL 482 

S3- 209, 210 — " Erect a structure 

Movable plants placed across a public drain In 
.Iron l J)l a sbtyi- JIM Aha* Aha jnlaelry, wllhrmA 
the permission of the Municipal Board of movable 
planks Over a municipal drain outside a shop, 
tho planks being put out in the morning when 
the shop Was opened and removed at night, did 
Oct amount to an offence under the United Pro- 
vinces Municipalities Act, 1B1B The erpreerlons 
h*ed In ( 209 of thil Aet indicate that ft refers 
ho something of a permanent nature. Kcmta 
ANuhV The tlnmeipal Board a/ Allahabad, 1 L. B 

All pa, referred to. Emvexob i Mismsis 
Vostre (1917) , . L U B, 89 AIL 888 


UNITED PROVINCES MUNICIPALITIES ACT 
(U. P. ACT n OP 1918 )— csh«. 

*. £33— 

Nee s. Ill . I. fc. E 35 AIL 128 
I L. R 38 AIL 302 

■ s 263— 

Bee s. 287 . . L L B. 42 AIL 483 

1 267— 

cesspool — Appeal — Prosecution for failure to com 
ply— Power of trying Court to question reasonableness 
of Boards order os tile menls — Procedure is core 
of continuing breach indicated No appeal will 
lio from a notico legally issued under section 267 
(6) of tho United Provinces Municipalities Act, 
1910, requiring the o« ncr of premises to construct 
s cesspool The effect of section 321, reed with 
section 318, of the United Provinces Mumcipalitrs 
Act, 1918, is that certain orders, directions or 
requirements of a Municipal. Board or of the 
Committee of a notified area only can be called fa 
question as regards thoir reasonableness or fraction 
bility, but the legality of any such orders, directions 

or requirements, fan ho questioned in any Court 
in which final proceedings are brongl t in respect 
of any alleged breach for non -compliance therewith 
Emperor v Ram Dayal I L It 33 All 
U7, Municipal Board of Etawa r Devi PkiSaD 
I L. It., 42 AIL 435, 1 am Pratap Mam-art v 
Emperor, ISA L J 229, and Lmperor y Mantiv, 
I L It 43 AU. 295, referred to EurcBOK 
v Kasumibi Lai, . I, L. R 43 AU. 644 

.... ss 267 and 263— Municipal Board— 

Distinction between order issued to pnlccl public 
from physical danger and order issued to protect it 
Iron insanitary conditions A Municipal Board 
Issued an order, purporting to do so onder ■ 207 
of the Municipalities Act, to a person living within 
municipal limits requiring him to HU up a certain 
cesspool and to build another with a proper cover 
to it, the order being Issued beesura the cesspool 
was without a cover and passers by mere likely to 
faU Into it at night t Hill, that the order was a 
bad order, inasmuch as the only order which 
could be legally made under a. 267 was an Order 
which was based on sanitary grounds Mpmotsl 
Board OX EtAWAD V DtBI pBABAD 

I L. B. 42 AU. 485 

I 27*—“ Occupier ” Held, that a 

person of whom no more could be laid than tbat he 
was held responsible for the upkeep and cleanli- 
ness of a tempto by tho former adhikiri was not 
an ' occupier’ of the temple and could col be 
convicted aa such under a. 274 of the United Pro 
vincea Municipal ties Act, 1016, for throwing 
rubbish on to the street F«mo» r Puai 
Lal (1917) . . I L. B 39 AIL 309 

U 293 and 318 — Dangerous or effen. 

*szt f.rpAt*—]M>*fe — Power ot Municipal Beard to 

refuse licence — Remedy of person whose application 
for licence has been refused In matters to which 
■ 29$, List I, Beading O. of the United Provinces 

Municipalities Act,lSI8, relates a Municipal Board 
is cot bound to grant a licence to any one who fa 
prepared to abide by the prescriled cocdltwra 
unless it be found that the necessary licence cannot 
be granted in respect clthe particular site In q«.e# 
lion without prejudice to the health, safetv nr 
convenience of the inhabitants of Ihe mouldf slit y 
If an application for such a licence is refuted* <6* 
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UNITED PROVINCES MUNICIPALITIES ACT 
(U. P. ACT II OP 1916) — eontd, 

- ■ ■ - g. 298 and 31B~eo*td 

remedy of the applicant is liy wey ol appeal under 
s 318 of the Act Moran r Chairman of Slohhati 
Municipality, J L It 11 Calc. 329, and Queen - 
Empress y Slviunda Chunder Chatterjee, l L It 
20 Calc, C3i, referred to EMnnon v ilAVAT 

I L R. 42 AU. 294 
— ■- — j, 307 — DuoWienea to notice laicfvUy 
issued by a Municipal Board — Ricvrnnq fine — pro 
cednrt necessary to imposition of daily fine A 
Magistrate convicting an secured person of an 
offence under a 307 (h) of the United Frounces 
Municipalities Act, 1910, cannot l>y the satno order, 
further sentence Jifm to a recurring fine in the event 
of non compliance with the order of the Board 
The liability to a daily fine in the event of a con- 
tinuing breach has been imposed b) the Legis 
lature in order that a person contumaciously die 
obeying an order lawfully issued by a Municipal 
Board may not claim to have purged his offence 
once and for all by- payment of the fine imposed 
upon him for neglect or refusal to comply with 
the said order Tbo liability will require to bo 
enforced, a» often as the Municipal Board may 
consider necessary,, by tho institution of a second 
prosecution, in which the questions for consider- 
ation mil be, how many days have elapsed from 
tho date of tho first conviction under the same sec. 
tlon during which the offender is proved to bare 
persisted in the offence, and, secondly, the appro 
priate amount of daily fine to be imposed under 
the circumstances of the case, subject to tho 
maximum prescribed Emperor « AmirHasak 
Kiun (1018) . . I. L. R. 40 AH 669 

as. 318 and 321— 


UNITED PROVINCES MUNICIPALITIES ACT 
(U. P. ACT D OF 1916) — eonW. 

g *320 (i)— eontd 

be maintained Mukicital Board op Br»ARrs 
p, Gajadbab (1918) , I- L R. 41 All. 162 

- Suit to obtain refund of 
octroi duty — Limitation Reid, that tho special 
rulo of limitation laid down by cl (5) of * 32C of 
the United Provinces Municipalities Act, 1916, 
applies to a suit against a municipal board wherein 
the plaintiff claim refund of octroi duty which the 
board has refused to pay him Makhaw Let i. 
Tbe Mcsicipal Board or Agra 

I. L. R. 42 All 207 

UNITED PROVINCES PREVENTION CF ADUL- 
TERATION ACT (VI OF 1912) 

— — gs. 4, 0— Commission agent exposing 

adulterated article of food for tale Held, Unit a 
commission agent who exposed for sale (but did 
not sell adulterated gh\ v» liable to puni*) mont 
under s 4 of tbe United Provinces prevention of 
Adulteration Act, 1912, and could not claim the 
benefit of s 6 of tbe Act. EiirxnoB v Kedar 
Nath (1918) . I. lu R. 40 All. 661 

UNITED PROVINCES PUBLIC GAMBLING 
ACT (I OF 1917). 

See Pcbuo Gamblimj Act III or 1807, 
ss 3 a>d 10 

I. L. R. 42 All. 470 

UNITED PROVINCES RENT ACT (XII OF 

1881) 

Nee North WESTERS PROVINCE AHDOUDn 

SWvt Net t. D. 41 AU 666 


See s. 267 I. L. R. 43 AU. 644 

— ■ -a . 324 — Suit for damages by lessee of 

land against a Municij>al contractor for causing 
obstruction to the use of hi s land Held, that sec 
tion 324 of the United Provinces Municipalities 
Act, 1016, does not apply to a suit by lessee of 
land lor damages against a contractor ot the Muni 
cipal Board who stscjts building materials upon 
that land and thereby prevents tho lessee from 
using it Mohammad Cuazayfar ullah r Babf 
Dal. I. L. It 43 AU. 814 

— g 320 (4) — Suit for establishment of 

title and injunction — Aotiee — bail filed before ex 
piraltoA of prescribed time The Municipal Board 
of Benares in lone, 1916, served notico on the 
plaintiff requiring him to remove a certain chalulra 
i which, it was alleged, encroached on a public 
way. The plaintiff replied by giving the Board 
notice of a Bait In which tie reliefs to be claimed 
were (t) a declaration of the plaintiff a titlo to 
the land upon which the ehabuha stood and 
(it) an injunction restraining the Board from 
ordering lta demolition The suit was, however 
— Bled before the expiration of tho period of two 
month* provided for by a 328 of the United 

Provinces Municipalities Act, 1916 Upon. objeC 

tion taken by the Board as to want of a proper 
notice, tbo plaintiff amended his plaint, but still 
left the suit as a suit which asked for farther 
relief than a bare Injunction, and which therefore 
could not come within tbe exception provided for 
by cL (4) of s 326 1 Held, that the suit could tot 


UNITED PROVINCES TENANCY ACT (H 
Of 1901). 

See Aura Texajicy Act 
UNITY OF OBJECT. 

See MisJorvDtR I. L. R. 42 Calc 760 


UNIVERSITIES ACT (VOT OF 1904). 

See Isprijr Umvebsihes Act 
See Usiversht Lecturership 

I L. R 41 Calc. 518 

K. 21 (I) (e) and </), 25 (I) and 

2 ( w ) — 


Set Bombay City Music it al Act (Bom 
Act III or 18SS), es 140(e) 143 (J) 
fo) ard (2) (<f) I. L R. 43 Bom. 281 
|. 25 and regulations 


thereunder — cheating at cxaminotion — i>ujvol‘firi 
student — not competent to sue the V nicersity Held, 
that the Senate ol a Uowmity is under a 25 ol 
the Indian Universities Act empowered <o male 
rules disqualifying » candidate, who cheats si an 
examination, from passing it and from appearing 
at any University examiuntioQ tor a pened of two 
years from the date of bis disqualification, and Ibat 
a candidate against whom the rule has been 
enforced has no remedy of Civil action against the 
University In the matter of Haras) a Pustowj* 
(I L It 23 Bern 465), distinguished Taj 
A rrvl n 1 UHIVEasmr Or 1BR PCWJIR 

1. L. R. 2 Lab. 197 
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UNIVERSITY LECTURERSHIP. 

— — — — Specific Rein/ Act (I of 

IS77), » «— VtiMfniiu AetlVUl of 1991)— 4 c- 

p>i*tar its ti rro/eitOTihipioM LeeturerMp * is lie 

V III drills °l Cafeuftl— Proefssonul oppoin/mrnl — 
S Mellon byGottrnar General inCoancil— If remedy 
hei agamit refusal to sanction— Slandamve — (III 

venils RtguUtlHsM Chap XI. I IS Tho five 
condition! Ini 1 down in tho proviso to < 43 of tho 
Specllla Relief Act ore cumulative and »U have to 
bo !u!8Ued Tho Bonnie of tho Uolvereity ti only 
bound by it* Re eolations (t cannot bo hel 1 bound 
by representations, mado by any Individual officer 
without the sanction of authority oi the Univer 
•ity Whore a person deal* with a corporation 
whose rght* are defined by statute, ho must be 
deemed to have Informed himself of those right* 
In this case the Resolution of the Senate oennot 
bo interpreted at having appointed the applicant 
w thout the amotion of the Governor General, or 
even that It vii intended to appoint him wltbont 
auoh sanction Vo legal right can be laid to 
east became the potitionerhad lectured the 
previous year A rale cannot be granted to try 
tbe tttlo to an appointment Such title can only 
bo tried in a properly constituted auit The etle- 
tenoo of a lo->al right is the fa mdst on of every 
wnt «i mmlvnts Th* principle nndeiljmg the 
jurisdiction In those cases is that the proceedings 
oan confer no title not already Misting though 
they rosy affect the eonsummat on ol the relator a 
title H be had one , Vrat it give* him none Who 
tiier the exaction re jnlrcd under * 12, Chapter VI 
Of the University Regulations for the appointment 
of a Umversitv lecturer Is uliro >i ru or not, esnnot 
be determ oed In summary proceeing* ol this 
nature The personal right referred to In « 43 
of tbe Spe ifle Relief Act ii not a right fa rent 
* such as every human being la elvilitcd eoetety 
poisosses Independently ol any act of his own ' 
The above d otum in /a re R si tom Jamihed Irani, 
3 Bern L. It SIJ d ssented from He alone it 
a competent relator who has some interest other 
than that of the oommnmlv at laree in tho quel 
tion to be tried York d Vorlt Midland Railway 
Co. v Tie Q* eea, I El it B HI and Ej pone 
Browning In re Marls L R 0 Ck. Ap 3TJ dis 
envied In n Asnut. Rasci (1913) 

I LR 11 Calc S18 

UNIVERSITY OF MADRAS 

Bit Bnemo Itritur Act (I or 1877) 
s 43 1 LR iO Mad. 125 

UNIVERSITY REGULATIONS 

Chap XL a 12- 

See UsnvEnsrrs LeCTcersjnre 

I L. R 41 Calc SIS 

USZASTUL ASSEMBLY 

See Jodomest o» Amtur* Court, 
costejtcs o» I L. R 37 Calc. 184 

UNLAWFUL RECRUITMENT. 

See Ejooruttow I L. R 37 Calc 27 

UNLIQUIDATED DAMAGES 
See Ex fast* Dr chit 

L L. R. 43 Calc. 10Q1 


UNNECESSARY MATTER. 

— • — printing of~ 

See Cosya . L. R. 48 J. A SS9 
UNPROFESSIONAL CONDUCT 
See Tnorisstcrvai MucovoCct 

1 ■ plea, Ur m Myanl 

— Letter lo Slunsif threatening legal proceeding* <° 
recover coal* via eieeniiou jifoetedinjs IK»mJ cvciup 
to Hit negt genet of tie Court o/fter — Leg* 1 1 tacts- 
lumen Act (XVIII of 1S79), n 13 (6) and If— 
Anonymous communication— Contempt of Court 
Whore a pleader who was a dccreo bolder in • 
certain auit associated hi tune If with hi* co-dcrtcc- 
holder in a notice to the Munsif threatening legal 
proceedings to recover coet* In aft execution pro- 
ceeding Incurred owing to tho negligence of the 
Court officer* though the pleader did not sign the 
notices Util that what was done by tho pleader 
m done by an Individual in tbe capacity of a 
suitor In rospoct of hi* supposed right* as a suitor 
and of an Imaginary Injury done to biro as a suitor 
and it bad no con net I ion whatever with bis jro- 
feavional character or anything done by bin) I ro 
feasionaily, and that this caee w*» not one within 
s 13 (hi of the Legal Iractitloner* Act. In re 
Wnllset t. R. 1 f C 2&S In tbs »a«tr of 
Jogendra \aroynn Don, SC II Af IS, In rt 
• l leader, IS Mad L. J If In tie natter el 0 fi'lt 
grade rlealer l L R St Had. IT, and inti* 
mailer of Sam! Chandra Ouha i C ll 2r *83 
referred to. /■ re Tooiura Crust)** Addy (1815) 
L L. R. 43 Calc 883 

2. — ■ — V « pve/cssionnl 

conduct — Half at to reeemng inetrueliemi and accept 
lug ralalatnamar, compliant* tnth— Judge’* duly to 
rn/orte compliance and take disciplinary mearu ret 
on breach— Oaf pleader appearing ) or onolhrr — IVac 
Lei — Court to be informed Where a pleader who 
was charged with having filed a petition for revival 
of a suit without authority alleged in defence that 
ho had been Instructed to appoar by a clerk of 
tho Muktear of the party, and that it had been 
(erroneously) represented to h m that the vatalat 
mama filed iu tho original amt contained hia name! 
Held that tho pleader had acted la oontravention 
of • 13 ,rl_ (n) of the Legal Practitioner- * -* — “■* 
matter ol receiving instruction* That 

tolnlaJsamo did cent* n tbe pleader s 

verbal acceptance of it won! 1 not be in compliance 
with cl («) r 43 Cli. XL of tho High Courts 
General Rule* an 1 Circular Or fere Where * 
pleader appears lor another picador who Is unable 
at tho moment to attend Court, he ought to lot the 
Courtknow that ho is so appearing IVr IticnaRD 
tov, J The rulo in regard to the acceptance of 
takalatuamai should bo stnctlv and ecrupnlonsly 
observed m the Subordinate Courts In counoo 
tion with tho enforcement of tho rule*, it 1* always 
open la a Jade* to prior* to bear » pleader or to 
refuse to allow a pleader to act who baa no* ao 
eepted a raialotaaew In the prescribed manner 
It i* also tho duty of tha Judge to lake inch action 
as may be appropriate. In regard to Infraction* 
of the rnla which escape notice at the time and 
are brought to light subsequently In lit matter 
of Joosan Ca*WDBx Cun* (1913} 

20 C W, H 2B3 

- Pleader — Altering 


a It the 
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UNPROFESSIONAL CONDUT-cmdd. 
decree was, fhrough the carelessness of the pleader 
for the decree holder and his clerk, nusdesenbed in 
the appheatioa for execution, in the warrant of 
attachment and in the sale proclamation, and 
after they had been presented to Court, the clerk 
actuated by a desire to conceal his and his master’s 
carelessness from the decree holder altered the de- 
scriptions and tho alterations were initialled by the 
pleader i Held (ordering the pleader’a suspension 
for three months), that to tamper with the Court’* 
records is at all times a serious matter, and the 
pleader had acted without due care and caution 
and without that senso of responsibility which 
should govern the conduct of all officers of the 
Coart in matters of such importance In the 
matter of A PLEADER (l&JB) 

20 C. W. N, 1069 

UNREASONABLE DELAY. 

See Costs . L L. R. 47 Calc. 974 
UNRECORDED CONFESSIONS. 

See MjtsDXBEcrxotr, 

I. L. R. 45 Calc. 557 

UNREGISTERED DOCUMENT. 

See Liiiitatios . L. R. 48 I. A. 285 

See Reoisteatxo'c 

See Tbavsjxb o* Prozert* Act 54 
1. L. R. 44 Mad. 55 

UNSETTLED PALAYAJL 

A h enabi Liu of, (or debts 

of holder lor the lone being — Lands held on sett tee 
tenure, alienability of — Enfranchisement of service 
tenure, effect of, on alienation, prior and subsequent — 
Regulation XX V of 1S02, effect of — Private Police 
service, abolition of, by legislation— Military eertice, 
imposition of, on landed proprietors — Abolition of — 
Limitation Act fJX of 190 S), Sch 11, Arts 120, 
111 -and Ul— Madias Regulation X 1 of 1S1C— 
Madras Regulation VI Of 1S31 — Madras District 
Police Act XXIV of 7*53— Vairos Act III of 
1595 Lands hold on seme* tenure are, oven 
apart from statute, inalienable by the Common Law 
©| India beyond the life-time of tho bolder for the 
time being Papaya y Ramona, 1 L R, 7 Mad 
55, and Habitant Pillay v Seethaiama Vadhyar, 
It Mad L J 131, followed Abolition of service 
prior to the abenation renders the alienation valid. 
Kuitoora Koomnrce v Monohur Deo (7554), If R 
39, Ravlo/irao bin Tamajirao y Balvar'rav Vmia 
tesh, 1 L R S Bam 437, and Radhabai and Rama- 
Chandra Kosher y. Anatrav Bhagavant Desha pande, 
1 L R 9 Rom, 19S, 212, followed Enfranchise 
went of tho land from service subsequent to an 
alienation thereof will not validate the alienation, 
Piulapa y Sicamtrao, I L R 24 Bom 5S6, and 
Sannommo v Raihabhap, I L R- 41 Mai 418, 
followed An unsettled palaram in the Presidency 
of Madras resembles a tamindan, fa hereditary in 
its character and is alienable for tbe debts of the 

E rovions holders and of the holder for the time 
sing, so as to bind the successor* The only differ- 
ence between an unsettled palayam and a per- 
manently settled zammdan is that in tbe latter 
the Government Is precluded for evor from raising 
the revenue, and in the former the Government 
may or may not have that power Oolagappa 
CheUyv A rbuthnot, L. R II A 233,393, followed 
■Hell, OP " review of the facts of the case, that the 


UNSETTLED PALAYAM— tonW. 

P&layam of Kanmvadf m iladoia district which 
was permanently settled m 1905 and which was 
m the eighteenth century liable to render military 
and police service to the Government of the day, 
was as a fact unconditionally released from such 
services prior to 1895 and that accordingly- a mort* 
gage exocuted by the grandfather and father of 
the present zemindar in 1895 for debts incurred 
by the grandfather prior to that date and a decree 
and • Court sale held to satisfy the mortgage debt 
were binding upon tho present zemindar and pre- 
cluded him from recovering the zemmdan from 
the auction purchaser That the East India 
Company had by Us Proclamations of 1799 »nd 
1801 suppressed military service once imposed on 
landed proprietors in Southern India and police 
service similarly imposed was abolished pursuant 
to Regulation TX\ of 1802, Regulation XI of 
1816, Act XXIV ol 1359. Act XVU of 1862 and 
Madras Act III of 1895 Regulation VI of 1831 
which retrained the abonation of all pubbo service 
mams is only partially repealed and replaced by 
Act III of 18Uj, as services other than those of 
village officers had become long ago obsolete. 
Q lucre Whether if the plaintiff'* father had 
debarred himself from suing, art 120 of the Limit- 
ation Act was tho article applicable in which 
case the plaintiff would not he barred. SIiDha. 
rone Zziiwdaw Compas* r Appatasami 
Nairn tn (1918) . I. L R. 41 Mad. 749 

L L. R. 41 Mad. 575 

USAGE. 

See Custom 

See Ocrrr-cccY Right 

I, L. R 46 Calc. 43 

See Usage or the Pbozzssiov 

1. L. R. 45 Me. 741 

— - Usage, cttdence of — 

Admissibility— Adding to the terms of a written 
contract— Repugnancy— Whether such usage males 

the contract insensible, inconsistent or unreasonable 
—Due date falling on a Sunday— Contract if may 
le performed on Monday following— European 
importer Evidcnco of well known trade usage 
u admissible to add to tbe terms of a written con- 
tract when *uch usage docs not make the » ntten 
contract insensible, orinconsistent or unreasonable. 
In a contract, to which both parties were Indians, 
for the sale of piece goods imported by a European 
firm, the due date fell on a Sunday lit W, 
that according to the well known nsago m the 
market the due dato would bo the Monday follow- 
ing Kasiiuu Pavia v Hcxsc-ru Rot Frt- 
ciuini. 26 C. W. N. 355 

Held that various words 

m written documents which pnmd facie prerent 
no ambiguity may be interpreted by entnnsio 
evidence of usage and their peculiar meaning 
when found in connection with the subject matter 
of the transaction fixed by parole evidence. Raja 
Jote Kumar Mueerjeb v Jadueatk Bose. 

26C.W.N.1022 

USAGE OF THE PROFESSION. 

See Babmstx* I. L. R. 44 Calo. 741 


USER. 

Sec Trace * ah e L L. R. 40 Calc. 570 
Set Usisq as o excise a Formed Docd- 
uzst , L L. E- 39 Calc. 483 

3s2 
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USING FALSE TRADE MARK. 

See T bade MARK X L R. 49 Calc. 291 


USING FORGED DOCUMENT. 

See Foboeby . I. L. R. 38 Calc. 75 

■' ■ ■ Handing oier of a 

forged rent-receipt by accused, in the count of a cn 
miiml (rurf, to hie muhhtear — Examination by the 
mulMear of a ti itness thereon — Receipt fled by the 
Magistrals ici(A the record though not proved — (,'ronl 
o/ sanction to landlord's agent not a party to the cri- 
minal cast — Sanction by successor oj Magistrate 
before whom the fo rged document teat used — renal 
Code (Act XLVof 1M), , 471— Cn minal Procedure 
Code ( Act V o/ 1531). e 195 V lien tlis accused, 
during tho eourso o! a criminal trial againet him of 
rioting and theft of crops, handed over to bis mulch 
tear a forged rent receipt, bearing a counterfeit seal 
of tlio landlord, to prove hi* possession, and the 
latter put the same to a witness and questioned to 
him as to its genuineness, hut, on the witness alleg- 
ing that it was a forgery, the try mg Magistrate 
tool. It, initialled it and placed It on the record : 
Bell, that there was a user of the document within 
e. 171 of the Penal Code -4miien /Vasari Singh T 
Emperor, 1 L It 35 Calc 820, distinguished. A 
sanction granted to the agent of tbo landlord whose 
seal was forged is valid, though neither waa a party 
to tho criminal easo in which the forgod document 
was used. A sanction granted by the euocesaor 
of a Magistrate before atom the forged document 
was used la good In law. Rati Jna v Ehveror 
( 1911) . . I L. R. 39 Calc 463 


USUFRUCTUARY MORTGAGE. 


X. - 


See Civil Procedure Code (1998), 
0 XXXIV, R 14 

I L. K. 41 AIL 399 
See Intebest I L. R 40 Calc 511 
See Lasdlobd and Tenant 

I. L. R. 40 Calc. 870 
See Lnirranox Act (IX or 1008), 6ru I, 
Art 109 I L R. 38 AIL 209 

See Moetoace 

See Sale tor Arrears or Revenue. 

LI R. 41 Calc. 578 
See TtsvsrzB or Property Act, 1888 — 
B3. 85 AND BS 2 p»t L. J. 490 
Ss 8t, 118 LI E.37 Mad. 123 
Sa. 88 (a) and (d) f 07, 68 (e). 

L L. R 41 Mad. 259 
S 83 . 1 LB 39 Mad. 579 

construction of — 

See Mortgage L L R 44 Calc. 388 
Relief 


'■* (I Of 1877), e 12 — Usufructuary mortgage — 
mortgagee recorded as truant-— suit by mortgagor for 
declaration of right of redemption and that mortgagee 
m not a tenant, 11 here a usufructuary mortgagee 
of land had himself recorded as tho tenant of tho 
land covered by tho mortgago r held, ha a suit by 
the mo-g&gor (I) for a declaration that the de- 
fendant was not a tenant of the land, and (ti) for 
declaration that tho plaintiff was entitled to 
* v “ — re payment of the mort- 


reieem the mortgage oi 


USUFRUCTUARY MORTGAGE-confi 
gage debt, that tho plaintiff was entitled to the 
drat declaration prayed for, but not to the second. 
A mortgagor is not entitled to a declaration of the 
terms on which he may redeem tho mortgaged pto- 
portr when it is open to him to bring a suit for 
redemption of that propert) Ram Iktr Rai r 
Mauanth IIaryam Das . 3 Pat. L. 3 71 


2. —Ira nsftr of Iro- 

petty Act (fl of 1 ti?), 4 07 — bsvfrvcluary mort- 
gage— Dtbl payable uitkin a feed period— Expiry of 
the period— Mortgagee's right to an order for tale, 
IVliere under a usufructuary mortgage the mort- 
gage debt 11 made payable within a bred period, 
the mortgage is not purely a usufructuary mort- 
gage and (lie mortgagee has, in the absence of a 
contract to Ihe contrary, the right to an order 
under a 07 of the Transfer of Property Act (IV of 
1832) that the property bo sold after the debt 
has become payable ilahado ) i v Jcti. 1 L R 
17 Bom. 425. and Analno v Han, 10 Rom l R 
815, explained Dattam cn at Rambhat t KRi«n- 
kabhat (1910) . . I. L. R. 31 Boa 462 


3. — — - — Turn of worth <p 

in a temple— T rane/er of Property Act (It of 1882). 
* 59 — Mortgage band creating right to worship- 
whether requires attettation A turn of worship i» 
not an interest in immoveable property Tfero- 
fore, an uanfrnctnary mortgage bond creating an- 
interest in a (urn of worship docs not require at- 
testation bv witnesses under a 69 of the Transfer of 
Property Act Ethan Chnuder Roy r llonmch "t» 
Dam, I L R 4 Calc 8S3, referred to JsTr 
Kart MueCnda Deb (1011) 

I L. R. 39 Calc. 227 


4 ■ Dispossession of 

mortgage by a stranger, adverse to mortgagor from ihe 
fine of his hmouledge Where a trespasser dis- 
possesses a mortgagee in possession and continue* 
in possession asserting a titlo adverse to the mort- 
gagor also, such dispossession will be adverse to- 
tho mortgagor from the time tbo mortgagor hoe 
knowledge of tho assertion (though he may not 
be then entitled according to tho terms of the 
mortgage to recover possession from the mort- 
gagee) The onua is on tho trespasser to prove 
not only that ho asserted a nght adverse to the 
mortgagor bnt also that the latter knew it 
Pertta AtTA Ambalam r SbuvmeoasukdaBasi 

(1913) - - - I. L R. 33 Mad. 903 


5. - 


tofu ortgaged 


property by mortgagee to mortgagor — Sale of equity of 
redemption to a third parly in execution of a decree 
for arrears of rent— Liability of Ihetadar for rent 
Defendant, being tho owner of » romindan share, 
made a usufrnctuary mortgage of it m favour or 
tbo plaintiff On the aama date the plaintiff 
Awv-rMd -s lease el the earn* property for the term 
of the mortgage Defendant fell into srreara witb 
hie rent, and plaintiff cued him and obtained a 
decree, in execution of which ho brought to sale 
defendant'* equity of redemption under the mort- 
gage and ft was purchased by a third party ; the 
purchaser, however, did not obtain mutation of 
names In his favour Be Id, on a freeb euit brought 
by the lessi 
the sale id 

defendant was still liable for payment ol 
thelader. Mithan Lal r CiraAJtr Sbgb (1918) 

I. L. R. 40 AIL 42G 
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VAKIL — conti 

tionera Act it follows that the vakil was entitled 
to be heard. Pttr CuaCDmiEI, J — That the power 
of superintendence, direction and control which 
was possessed by the Supremo Court over the 
Presidency Small Causo Court appertains to the 
Original feida of tho High Court and all such 
powers when exercised by tho Original Side are 
exercised in its Original Jurisdiction within tho 
meaning of s 4 of the Legal Practitioners Act 
Bpdhtj Lit v Chattvt Gore (1917) 

21 C W. N 654 

— — — Right of audience in 

rctcrenccs under a 51 of tho Income Tax Act 1018 
established Maharaja Birexdrasisbor Maxi 
eya Bahadur c Secretary or State 

25 C W» N. 80 
" - ■ — ■ — Suit on the Original 

Side of the U\gh Court — Fees, non payment of — 
Duty of vaiil to tale necessary slept tn the suit — 
Written statement not fled tn hue — Ref vat of 
told to file, because hit feet teat not paid — Refvtal 
of tahl to content to transfer of cate to another 
roll! — Application for change of vaht— Order 
of Court— Delay in filing written statement whether 
excusable — Pules of Practice, Original Ride of the 
High Court rule 48 A vakil engaged in a auit 
on the Original Sido of the High Court is not 
entitled to refuse to take a nece«eary step tn the 
suit, on tho ground that hi* own Itea had not 
been paid and at the same time refure hi* consent 
to a change of vakalat to another vakil Delay 
in filing a written statement within the time fixed 
by the rules of the High Court caused by such 
refusal on the part of the vakil on the record was 
excused. Mcnnr KrisiisaY achixdrav Nurse 
(1021) I L B 41 Mad 078 

YALATDANA pATTA l 

See Contract Act (IX or 1872), $ 65 
I L. R 38 Bom. 249 


VALIDITY OF WAKF 

See Mahomidax Law— TVaxf 

L B 44 L A 21 

VALUABLE CONSIDERATION 

See Lmxtatiox l LB 13 Calc 34 

VALUABLE SECURITY 

Set Pival Code as 30 asd 4~1 

. 3 Pat L. J 388 

— - Tltla page Of account book — Senile i 

A title page In an account book containing the 
names of the partners and the amount of the 
capital contributed by each Is, If signed by 
them, a "valuable security" within a 30 of the 
Penal Code. Haii Cjiarax G or a it r Giaisn 
CllASDRA SADirrXHAK (1910) 

LLE !3 Calc 68 
VALUATION OF APPEAL. 

See ArrxiL 

Set ArrtAL to Britt Cocxcrt- 

I L. R 44 Calc 119 
St* Crrn. pRocsnrs* Con* USDS. a 110 
See CotBT Fees Act (VII or 19*8), • 7, 
cu (0 . L L. R. 29 Mad. 725 


VALUATION OF APPEAL-con/d 

See Privy Cotrsorr. 

14 C W, N 651, 872 

See Sms, \axuatiox Act 

Court fees Act (Til of 

1870), t 5, Sch 1. Art J, and Sch II, Art 17 
cl (8) — I ablation of appeal when no amount claimed, 
but liability of certain properties disputed — JHcmo 
random of appeal — Taxing Officer --Acceptance of 
court fee by Deputy Registrar, finality of Where 
the appellant in an appeal against a mortgage 
decree does not dispute the amount decreed but 
raise* the question of the liability of certain pro 
pertiea, the value ol the appeal for tho purpose of 
ths court fees is the value of cuch properties 
Sch II. Art 17, cl (6) of the Court fee* Act (UI 
ol 1870) has no application to such a case Kiraxa 
ropu Ramahiehna 1 eddi v Kotla Kota RedJi, 
1 L R 20 Had 96 Dvnirart Lai v Daya Sunlrr 
Ulster, 13 G IT A 815 referred to A memo 
random of appeal was admitted by the Deputy 
Registrar of the High Court and no question was 
raised as to the sufficiency of the court fees At 
the hearing of tho appeal, it was objected on 
behalf of the respondents that tie court fee 
waa insufficient Held, that there having been 
no decision tinder « 5 el the Act by tl e Taxing 
Officer who waa the Registrar of tbe High Court, 
it waa open to the leapondcnta to raiae the objrc 
tion at the hearing of the ar jeal As dsn t Chilli 
v Deputy Ccllector, Bellary 1 L It SI Hod SC9, 
referred to JrcAi. Iersbad Eikch t Pasbdc 
Nabain Jha (1910) 

. I LB 87 Calc 914 

VALUATION OF LAND 

Set Assess* m J.LE « Bom 692 
See Lard AcQcwrriox 

1 LR 41 Calc 987 
I L. It 33 AIL 733 
Set Mcxicital Assessment 

I L. B. 39 Calc 111 

Set SIoaiciTALrrr 

L L. R. 48 Calc 784 
Set Brsowmox or Land 

I LR 42 Bom 668 


VALUATION OF RESIDENTIAL PROPERTY 

— Land Acquisition Act 

(/ of 183!) — Con pensahon — I a! nation of rtsi 
dcnltal properly— Elements to be considered— Em 
deuce before Ae^vuiliox Officer — Trochee The 
income of a property whether actual or Imaginary 
1* no doubt one of tho recognised starting point* 
for a valuation, but it la a mistake to think that it (a 
the only element to be taken into consideration 
In tha case of residential property to endeavour to 
arrive at tha market value solely on lb* basis i of An 
hypothetical rent, may work grave Injaitlea lo tha 
owner There are cotnmodilir* which may poairas 
a value In the market not for the return tfcey give 
on capita) invested but ior the advantage* and tn 
Joymeot which accrue from their jxwreaslen 
Residential property-da the Koae cl property 
which a purchaaet wfsfiea lo acquire fer fils own 
residence— u auih a commodity Tb» nrat que* 
(ion lo determine i» whether there fa a demand 
and If fLere i* • demand the orlgfcel eeet ** ••>» 
mort Important element for consUeratlon. It is 
the duty ol legal practitioner* attend eg before 
the Acquisition G£«r to asaut U» in irrfvteg at a 
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VALUATION OF RESIDENTIAL PROPERTY 
valuation by potting before him ait tho information 

and materials at their disposal la the mailer of 
Lahd Acquiamoy Act In rte malltr cf Qovznv 
WEST Aim Scebasisd (1009] 

I l R 34 Bom 4S6 

VALUATION OF SUIT 

See AuairsistKAno's Suit 

I L. R 44 Calc 890 
Set Aoonw* I LB 47 Calc. 860 
See ARUl 14 C W N 343 

See Civn. Procedure Code, 1008 , 
b 113 I L. R 33 All 723 

O XXI, * 63 I L R 39 An 72 
R 69 I U R 40 All SOS 

See Court tee 

See Court Iees Act (\ II or 18*0) 

Set Madras Civn. Courts Act (III or 
1873} as. 12, 13 

I LR 39 Mid 447 
St s MORtoaoe. I Ik R 37 Mad 420 
See Putn L Ik R 48 Calc 110 

Set Suits Valuatiov Act 


— - — For purpose of Privy Council Appeal 

Set Civn pROczDVXR Code 1108 » Ilf* 
I L R 2 Lab 297 

— suit to enforce right to ahara in 

iovnt family property 

See Cmt Pbocedcre Code, 1008 s 2 
I L. R 2 tab 114 


-- ■ — — suit for Injunction— 

See Court Fees Act (MI or 1870) *. 

7 (i«) (a) . L L R 45 Bom 567 

1 ValuRtion In plaint contested— 

Duty of court — ,a d'cide correct valuation tint for 
declaration method of valuation— Suite initiation 
Ad ( Vll of lSSl) • 11 If the valuation of a 
nut put Ju the plaint lor the purpose ol Jonedic 
tloo n contested it la too duty ol the court to decide 
what the correct valuation is In a auit for a 
declaration tho value of the suit for the purpose 
of jurisdiction roust bo the value of the projierty 
in respect of which the declaration is sought. 
JJohivi Jlonw JIisser e Oour Cbavdea Ka 
5 Pat L. J 337 

»uit — bans of caluctnf. 


for jurudietio 


The value of a 


init for partltioi. 
mr iun uuipooo ui juriauicuou is the value of the 
share claimed by the plaintiff and not the value 
of the whole property of which partition is sought 
DpRHt Brvaa v Habwar Shah 

5 Pat Is. I 540 
3. Smt to ast aside adoption — 

if tliui/Jurud teflon of— Forum — Practice Accord 
ing Vo a long-standing practice, a suit to act aside 
an adoption Is, tor the purposes of jurisdiction, 
incapable of valuation and it fs competent to the 
plaintiff in such a amt to valoe tho relief claimed, 
and that valuation determines the forum to decide 
the suit AHcmaancAM Bill v Mahomed Hatem, 
1 L. R 37 Calc 849 commented on Jan 
Mahomed Mandat v Hatha* B»«, 1 I. 5 !( 
Cola SS2, referred to Pbihlad Cdaseha Dag 
v JJvrni Nath Ghose (1910) 

\ 1 LB 37 Calc. 860 


VALUATION OF SUlT-confi 


ml— Appeal to the Dutnct Court heard and e it let* 
iained of tatter etaye on the lane of original valuit 
Icon — ApjJicolton for oetfemetU of the metre 
profile — 7 otal claim beyond Diet riel Cotirfe appellate 
jurisdiction — Objection o< to jurisdiction not tale * 
• a Dielnet Court— Objection, if may be tale* 
la High Court by way of appeal— Ciml Procedure 
Code (irf F of ISOS), t 99— Appeal, if ha— 
Junadtetwn, obirelw* lo, tmitvr of— Return a] 
memorandum of appeal — Prceentalion in proper 
Court out of tint— Limitation Art (IX of 1008) t S— 
Cotti A suit for recovery of land with mesne 
profits instituted lo the Court of a Subordinate 
Judge was originally valued at R« 2,100 Its 1,"2S 
for tho land an I Us 373 ns tho approximite 
amount of ranine profits for three years antecedent 
to the auit The suit was decreed by tho Bub 
ordinate Tudce and tho decree affirmed on 
appeal by tho 1) strict Judge Plaintiff thereafter 
appealed for assessment of means profits valuing 
his claim at Its 7 549 The Subordinate Judge 
Laving allowed only Us 9(12 the plaintiff appealed 
to tho D strict Judge valuing I is claim in the 
memorandum of appeal at lla 2 72SJ his appeal 
«aa allowed whist tho defendants cross appeal 
against tho fcubonlinato 3udj.o’» decree for Its 962 
»a» dismissed The defendant appcslod to tbs 
High Court inter alio on tho ground that fbs 
appeal to tho D strict Judge was Incompetent i 
1/rld that tbn real valuo of the suit vaa Ra 5 419 
(Its 1 7*5 and Its fid 2 and He 2 728) and tho 
appeal from the order of tho Subordinate Judge 
lay to the High Court end not to the District Judge 
That the defendant was not precluded from raising 
tho question of ) insdiclion on appeal by the 
fact that he had omitted to tale exception to tho 
District Judge a jurisdiction in hia Court «nd had 
himself filed a cross objection The principle 
that parties cannot by consent or by stipulation 
invest a Court with jurisdiction is applicable 
to cases wherein tho Jurisdiction Is dcjwndent 
upon tho value of the subject matter in contro. 
verey ltemll t Petty 10 It alhei 31$ relied on 
Where there is a total want of jurisdiction over 
tho subject matter in contro vervy the objection 
cannot be waived In re Aylmer, 20 Q B t> 258, 
Jones V Oven, b D <L L C89 18 L J Q B 8, 
Mayor of fandon v Cox l R 2 II L. 219 relied 
on. That an appeal to the High Court lav against 
the decree made without jurisdictions by Ibo 
District Judge Where Jurisdiction is usurped 
by A Court in passing an ordor against which 
an appeal would lio if it had been passed with 
jurisdiction, an appeal against the order cannot 
be defeated on the ground that the ordor was made 
without jurisdiction Bind mean Charon vXohpat 
balh. MC H ff 7J.5.. That the principle that 
no appeal lies where the Court baa been couati 
tuted an abritrator by the parties had no appli 
cation to tho present case The High Court 
directed the memorandum at appeal to the District 
Judge to he returned for presentation in the High 
Court, but a* the memorandum of appeal was 
already in the High Coort it was ordered that tbo 
memorandum be treated as presented in the High 
Court on that data and it was ordered in the 
exercise bv the High Court of its discretion under 
a 6, Limitation Act, that the time between the 
presentation of the appeal in the District Judge a 
Coort and the order for return made by the High 



( IHT | 


DIGEST OF CASES. 


( <178 ) 


VALUATION OF SUIT-*WJ 
Coart bo deducted. A* th* objection to Jurisdlo 
ticn wax not ralwd before the lattt* Appellate 
tViurt, Nth r**y directed to p«y bis own 
coitl. JUttm ilijsrn r lUwiDtifc dt«oii (191S> 
417 C. W. N, HO 
- lDTMtlrotbn Mto imfiuiit o! 


VAI.UAII ON OF SUIT — <oneW. 


The o 


rains o! inbjed-raitter ot suit— tow petene* of 
Cntrt of fr*t tasli net Id rrvttl 1 » re t tijtff ion cf 
«f > tptiU U> *omr cl\rr ofdr— tinl ptoeidart Code 
{ let »’ of 19 '5>. Q SL\ . t S~I't ocutt It 8. 0 
XI.V oj Iho Coil# of (Tvit Pnwilare doe* not 
empower lb* Court ol first i n't •ore, to remit the 
InveitigiUon as to amount ir value of subject 
matter of suit la tome other oricer . It mut be 
carried out by that Court lUxvuav jut r 
lUrtWI Jiu (JOtS) . I. L. R. 43 Calc. 225 


objection cf the appellant to tie FI ret C3a»» 
Bubbrdmale Judge not having liern railed tn hi* 
Court eould not tn made at any subsequent stage 
of tf 0 * lt it A practice of Tailing a prayer for a 
°vcl\tst ort decree at R* 150 as being the vale*. 

*hich the fee nearest to It* 10 would bo levl- 
able deprecated a* being illegal and tnUcon- 
It wai rontrary lo the scheme of tfco 
Court leer Act that there should lo any valuation 
of «Uch a rut Jucrrarr* fitnnao c fismarra 
* r, **aTRao (1018) I L R. 43 Bora. 607 


value of property, 

S'c Arrtet t 


6. Suit for declaration of tills 

wllhoat canmueaUalttlitt— Coart f <ci Acttl II 
of JSTO), V* II. 17 {*••) — i'ni.'j 1 ol*at,on Atl 

( Yll Of nil), a $ — Ul,)ielxtn to jvri+dtchcrn oU 
* lien IS Find t ovrf-~llieyol a«<f nisroacntrif 
prathe* ef talmn-j sail The J lalntifl (respondent) 
brought a suit against the appellant for moveable 
aun’iiinowwiWr j i iti) , wi'f iW‘ Jjrjuv o/w.h nu- 
bs claimed to 1* the adopted ton. The j ropettv 
wat atated In the plaint to exceed Fs OO.OOU 
and to be In the hands of tie Collector |nlth tho 
exception of a houm worth IU 250) at the instance 
of the appellant, who claimed to bo the nearcat 
heir of the decease 1 The flnnt prayed for a 
declaration (valued at R* 130) of the respondent's 
tHlo, and for an Injunction (Tallied at ill 6) to 
prevent obstruction bv tha appel’ant to the pro 
perty fit the fe»pondrnt’a pc*" *»ion. The apprl 
l»nt demedthd adoption, but be made uo obieetion 
either in bla written statement or in Ida oiem< ran 
dura of »j peal to the District or tho High Court 
to th* jurisdiction of the Flr»t tlaaa Subordinate 
Jolflo to try the suit That Coun decided tie 
*uit in favour of th* respondent From that 
decision tho appellant appealed lioth to the Dis 
Trict Judge and to tho High Court, and the latter 
*[pea) stood over until the former bad been 
•d elided bv the District Judge who on the ground 
that the valuation of the suit was less than 
Ua 5,P*H) reversed the derision ol the First Court 
an 1 made a decree In favour of the amwllant. 
but that decree was reversed on appeal to the 
High Court bv the respondent, and it was leld 
•that the appeal Uy not to the District Judge but 
to the High Court which then hr sol the eppel 
ifant’a appeal from tha original derision of the 
"First Class Subortinat* Judge and affirmed Ms 
■Incision By order in Council leave waa granted 
lo the appellant for a special appeal to hi* iU jnty 
in Council, on the hearing of which the appellant 
■raised the contention that the value of the eub 
Ject matter of th* suit was »_wm not exceeding 


r*irr Cocrcii. 

I L. R. 44 CilC. 118 
See ViLCATlOV or Lavp. 

S«r ValXATIOV < T SUIT 

VALUE-PAYABLE POST. 

See Civil I’aocEticnr Coni 1008. * 20 
I. L. R. 42 AIL 619 
Scr Post Owcc Act (4 1 or 1898). <*. 35. 
24, 74 . / A JR <27 Slid. 222 


VARIpnAMANAM (OR LETTER). 

Ad elamped — 




* ®f’— Sail o« cttgtoal fifltifify not m<7i*S<tiiiolfr 

A ‘’"WAowioeum or letter which *av*. AiroMit 
o* t«tb borrowed ol \ ou by me Is Its 150 I shall 
, ' r o weehs’ time returning this sum of mpree 
thrre bundreil and fifty with Interert lltwn at 
JVte ot Uuyce one per cent, pee month, get 
back ijjig fetter," amount* to an unconditional 
ondettakjng to repay borrowed money and fs 
tler*> oro promissory nolo and not merely an 
°“ Pr to borrow or an arknowledgmejit of Inoebt- 
edne*j_ 1 ham la Pvharnli v } amdtran A uni 
Ovdri, I L II 27 Mad 1. dutlngme! ed. T irsi- 
PJ«‘ touaJna v liana Jlfddi , / L It 21 Mad. 

• . dpubted Mhen such a document Is inad- 
roiMit,](, f or rr,nt of a stamp, to allow a nut a» 
one o n " scrcont for mcnev had and received,’ 
ce/orfMoijj the real contract of loan winch Fad 

, n reduced to the form of a document would 
* 01 of the Indian Fvidence Act (I of 
, pc,f " iuajl v latouvdanani. 1 JL 
“fa S 54, folic wed Chinrappa Filla % v 
J/aMa,g wa , Che l/tar, 9 J/orf L T 2S1, and 
T' 0 , Vo v llonnyya, SI Mad t J 4C2, approved 
Arwa» la j, v y^, )roo ; f L It 24 Bom JCfl and 
f a, l A ath Ita* r Habq Ham, 1C I C 33 dissented 
room Doctrines of ijiehsh Courts of Equity are 
sot to imj, or ted into the construction of such 
aoeHmecl Per feprrcES, J — The wero us* of 


— ^“'“rdturttotnaaafri, instead of promissory note, 

Rs 8,000 and, therefore the decision of the First wiu no( deprive the document of its real character 


Claae Subordinate Judge had been without juris of proij,,,,,,-^ 
diction, and the appeal to the High Court was aneb Metec 


oompetoDt Meld, that the value of the RASATTHj 
subject matter of tho anit exceeded Rs. 8,000 
and it waa Tightly instituted In the Court ot the 
First Class Subordinate Judge in the exercise of 
fils special Jurisdiction, and the^eppeal from his 
doeision properly lai ' *’ " , ' 1 " 


. .. if its term* show that it Is 

Sfcrnp Ssstriost. r \isvshsttta Panpa* 
(1013) . I L. R. 38 Mad. 660' 


VATAVj- 


doeision properly lay to the High Court If any 
part of the Court feo payablo and paid waa a 
fixed fe* under a 2 of the Court Fees Act the 
national value of the property could not displace 
fts real value for the purposes of jurisdiction. 


See Bosisay HtsscrrsiiT Omens Act, 
(Bow Ac* III or J874). 8 IS. 

L L B. 41 Bom. 237 
See Dekkblan AoRtctxTpBreTS* Rixrzr 
Act, s 2, rxTt- (5) ‘ 

L L. R 36 Eom. 16l 
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DICIEST OF CASES, 


{ 4130 } 


VATAN— coafd 

8u lI«irDn**T Ortirx* Act (Boa III 

of 1871) — 

a- 2 . L L. E. 43 Bom. 323 

as. 4. 53. . iu 41 Bom. 677 

s 11 . I L. R. 37 Bob- 37 


Sit Hindu I-a*— Is a ram Net 

I- L> R. 34 Bom. 321 
Si i is a* Lands I, L. R 38 Bom 272 
Sit Limitation Act, 1877, si 22, 28 
UB i< BOB- 81 
See LtMTTATtos Act (IN. or IMS), Sen I, 
Ant 152 . 1. L. R. 4J Bom. 378 

Sit Bis Jcdicata 

I. L. R. 37 Boo. 221 
Sit Has ad, constbcction or 

L L. R. 38 Bom 639 
Set Vat as Dunauxm. 

■ M ortglU ol V»tAB Unix — 

Stt Limitation Act, 1009 • 20 

1 2k R. 44 Bom. 5Q0 
1, - ' ■ — - Regulation XT I of 

1S-T — Tranijer of Property Art (II of ISS1), * dS 
— Dtilqat laUin—Uorlgoge—Suhiffurnl tn large 
mnl of the mortgagor'! eetatf — Pntnle property— 
Uortgagec'i claim to hold the properly i^niul He 
mortgagor’! hllr A mortgages ol Deahgat baton 
know »h*t the property which was mortgaged to 
him tm land appurtenant to sn hereditary office 
■ml Intllenabto beyond th« life tuns of tbs incum 
boat bubsequently to tbo mortgage tho ealale of 
tho mortgagor wms enlarged to to bo abroible In 
tho lifo limo of the hoi lrr After the enlargement, 
tho mortgagee haring claimed to hold the property 
against the heir of tho mortgagor IttU. that tho 
mortgage* took only such nut* ms the holder 
of tho Yatan property w»» capable of eonreymg 
to tho mortgagee st lh» time of tho mortgsgo 
end that the mortgagee cout l not cUini to r*tsm 
tho property in virtue of tho mortgAgo eftef the 
dosth o! tho mortgsgor CaSoasai r BasWAXT 
(1903) . I L. R 34 Bom. 175 


VATAK— <o*cM 

entitled to tho Und el tho next holder of the to lot, 
end tbo defendant * interest in tho land n the 
vendee of the right, title end interest of the plain- 
tlfr» father careo to en end. Burmin Nauivoiao 
f AabaYak AlUABSt (1912) 

N ILB 37 Bom 61 

3 — ... — — — Sufi to nearer a 

than in the profit of retail — Aaif /or money had and 
If In red — Amount of the claim under hi £00— 
Small Couit Court nature — Ao second appeal 
A ealt for tho recovery of » abaro in tho profit* 
of A Xnlkarni colon is A suit for money hsd end 
rocelTod by tho dofendint for the nsooi tbo plslntifl, 
and the claim being under Its 500, it was of » 
Small Cause nature in respect of which no second 
Appeal lay BbiiaAI IIaaI r I* AOHANA! (10131 
I L. R 37 Bom 700 

VATAKDAR 

See CcRATon ■ Act, 1SU, ■< 3, 4, 14 

I. L. B. 34 Bom. 115 
in Hcuromar Orrtcrs Act, Bohbat, 
os 23, 20 I L. R. 34 Bom. 101 
* 0‘ . LLB 31 Bom. 420 

- mortgage hr— 


2. — — Pal Ah I atan— 

Court-tale of the talon hndi tn excretion of Jetrta 
oynioAt holler of talon — Lcry of full gnunwst by 
Collector— Character of talon land not changed 
by Vie lety-Suit by ntrl holder of talon «**■» 
t«fw years o/ the death of he predecenor— Linda 
tmn The plaintllTe fsther hold the land in dis 
puto S.S polflks volan which were .old In 1875 
to tho defendant at ■ Coart-sslo held In eieeotlon 
of e doc ieo Tho Collector thereupon lened full 
asoissniont on tho land end aarigned the assess 
?•*“ , eomunotation for soiiw. Tho plamtifl » 
rather di«d , n 1001 In |oo9 the plsmtiff broogbt 
suit against tho defendant to recover pcwsersion 
“‘5* Un d The lower Courts dismissed tho suit 
nano grounds that tho Und had ceased (Obe 
as and that tho suit was brought beyond time 
plawt'ff appealed Util, that the land did 
not lose its character as to tan merely because the 
LoUeotor levied full assessment and altered the 
®* remuneration. UeU, also that the 

10 Umt " nc * on <»>• dra'fi «» 

too plaintiff* father in 1003, the plaintiff became 


i UtttMtiK Orrtcta Act (Bo* 
in or 1874), • 8 

L L. R. 39 Bom. 637 
title Bgatnif, hy »dren« posses- 

«loa— 

Sir HratMTanr Omen Act (Boh Act 

HI or 1871), a* 10 and 13 

LLB 33 Bom 148 

VATAXPAR BARBERS 

■ - —A hatandar Barber bat 

tbo right to perform services as a barber, on cere 
menial occasion*- He Is entitled to recover custom 
ory fees from another barber whohas acted in 
violation of his rights. Biiagoji Cant, r Baao 
Raid . . L L. R. 44 Bom. 733 

VATANDAR JOSm. 

Right to off date of mar. 

nagee — r«jmoa — Ceremony to Fancha laid 

Ltnyayet form— Claim for feet in rteprtl of peri of 
the ttrcmonml in Hindu form — Ceremony cannot be 
ephl op. The question raised in this opreal was 
whether the ceremonials observed by langsytts in 
marriages aro to bo regarded as a whole in deciding 
whether or not tho village Cremopsdhya it entitled 
to perform tho ceremony or whether the ceremony 
esn be split up into parts, and if it 1s found that 
fome part of the ceremonial is similar to tho 
Brahmin wtual the Cramnyodbya can tnsvst upon 
payment of fees m respect of such pert ol tho 
ceremonial •* may Lave been performed by sn 
other ftell, that, if the ceremony performed wao 
not a Hindu tnamago ceremony aa a whole the 
Joe hi or Cramopadhya had no right to demand 
the fees Pavoatta c YrvNiNeitiT (1915) 

L L. R. 40 Bom 112 


maaicof certmomeA — lajman hlmetlf performing 
the ctrtmonita— Fight to recorer fees The defend 
Ants were non Brahmin resident* of a village 
Defendant No 1 a mother having died, he, with tho 
aaalatanr* ol defendant No 2, performed over the 
body certain non Brahmamcel eeremooieD. No 

fee* were paid to tbe defendant No. 2 and the whole 
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DIGEST OF CASES 
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VATANDAR JOSHI-conW 

conduct of ceremonies wa* with the defendant 
No 1 himself Tho plaintiff, a Yatandar Joshi of 
tbo village, having sued to recover damages for 
loss of his customary fees Held that tho pla nt ff 
was not ent tied to recover damages as tho cere 
monies performed were other than Brabpan cal 
ceremonies and there was no ground upon which 
the plaintiff could lawfully exact the payment of 
his fees Filial Krishna Josh* v Anant Bom 
chandra II Bom It 0 S 6 Dinanath Aban v 
BadatKxa Hart HadKaie I L S 3 Bom 9 Paia 
mlwl Shvvapa v Knshnabhat I L B 3 Bom 
23 \ distinguished Bala Gexttji t Balwakt 
Laxkast (1918) ! LE 42 Bom 613 


See Bombay District Police Act (Boh 
IV or 1890) s 61, cu ( 6 ) 

U K 41 Bom 464 

VENDEE. 


See Transfer or Pbofertt Act m or 
1882) ss. 60 and 91 

l. L. R 38 Ka.4 310 


Set Vendor and Purchaser 

L L. R 33 Calc. 458 

~ — ~ ; Duty of vendee to pro 

tect vendee t title eaxeat tmptor Where in a suit 
brought by a third party against a vendor and 
vendee of immoreablo property, the former adnnt9 
the claimants title and the amt is decreed upon 
that admission he cannot in a enbaequent suit for 
the recovery of the purchase money paid to him 
by the vendee plead that the former suit was 
wrongly decided Per Imam J — In vernacular 
conveyancing the expression pit tit means a 
flow leas title Biiatta Pam i Qaeda Prasad 
Gope 3 Pat W 258 


VENDOR AND PURCHASER 

See Aqb.eemei.-t L t R 41 All 417 
See Contract I I R 35 All 325 

See Contract Act 1872 a 65 

L L. R 42 AIL 7 
See Lease I L R 42 Bom 103 

See Review I L R 40 Calc 140 

See Sam or Goods 
S' e Sale or immoveable properm 
See Specific Performance 

I LE 43 Calc 990 
See Transfer of Property Act 1882 


• 1 41— 

ss. 64 to 67 

I L E 43 AIL 263 

— rights of— 

See Mortgage I L R 44 Calc 612 

— -i vendor a death before completion 
of sale— 

See Contract L L R 45 Bom 434 

— Sale of property in possession 

Of a third person — Perim in jnttettion claiming 


VENDOR AND PURCHASEK-eonW 
to be turner — The vendor a benamdar — A eyftyenee 
The plaintiff purchased a house from a person- 
who had the title deeds of the house made out 
in bis name The house was in the defendant* 
possession, who claimed to ho its owner and it 
appear'd that the plaintiff’s Tendor was only a 
benontiJar for the defendant The plaintiff sued 
to recover possession of the house from the defend 
ant Held that the pla nt ff could not succeed 
because he omitted to msle the inqu nea which he 
was bound to make to perfect b s own title and 
by tus own negl genco exposed himself to the risk 
of purchasing property winch in real ty belonged 
not to his vendor but to the defendant Vyavka 
fachabya i Yauanasaui (1011) 

I L R 35 Bom 269 
- - Mortgage — Contract o/ Sale — 

Breach by I tndor — Lott of bargain — Liability of 
vendor — Trantjtr of I roperty Act (IV of ISS2) » SS 
(7) (Si )— Measure o/ damage The owners of certain 
imnsON cable property which was under a raoit 
gage entered into a contract for the sale of the 
property but subsequently declined to complete 
the sale on the ground of the ex stence of the 
mortgage Thereafter the ysropsrty v.M, red 
under tie land acquisit on Act by the Local 
Government and the compensat on paid to the 
owners inclod ng the statutory allowance of 15 per 
cent far exceeded the contract price On a amt 
brought by the purchaser for damages for broach of 
the contract of salo Held that the vendors were 
bound to convey the property free from incumbran 
ces and the existence of the mortgage wae no de 
fenco to the purchaser s act on EtgeU v Pitch 
L S i Q B C59 Day v Singleton [ISM] 2 Ch 
320 Jonet v Gardiner [1902)1 Ch 195 referred to 
flan on v Thornhill 2 I! Bf 1673 Bain V lather 
gill L B 7 E d 1 App 1SS d at nguished 
Semite The ruling n Boil v FothugU ^ L B 7 


l A 1 App 158 does n 


o India and 


Act in the case of sale of immoveable property 
Banchhod v ilanmohan Dat 1 L B 32 Bom 165 r 
end Pitamler Snndarji x Cate bal 1 L B HBcn 
2 2 referred to The measure of domugc waa the 
d fforence between the contract pri e and tl e com 
pensation allowed to the vendors excluding 
however the statutory allowance of 15 per cent , 
inasmuch as the breach had occurred before the* 
acquis ton. XabischaNDRA Saha Paramamck 
t Krishna Baraka Dasi (1911) 

I L B 38 Calc 458 

— Sale to raise funds for litigation 

— Transfer whilst vendor trot ovt of postettton — 
Agreement depending on tveeetl of 1 1 gat on— 
Trantfer of undivided share in jo nt ancestral 
property — Interelt ih property giving right to eve— 
Fenffee and prouder of fvmdt made co platnttffe 
The original plaint fls in the two so ts out of which 
these appeal* arose were In one suit the Son* ana 
in tho other the grandson of the heads and mans 
gers of two distinct jo nt D ndu fsinll es ownera of 
an estate in Oudh by whom alienation* of the 
joint ancestral property had been made in faiour 
of the appellant whom they sued in ejectment 
to set as de those at enationa on the ground that 
the managing member* had no power to make 
them As they required funds to enable them to 
prosecute the suits they entered into agreement* 
with a third person (who was made a to plaintiff 
in the suits and waa now respondent) to the effect 
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VENDOR AND PURCHASER— conld 
tint “ in tha share of each of them in property 
he will ba a co sharer of a one half share and the 
remaining one half share till belong to u*. 

He will bear the entire expenses in connexion with 
the suit, and in aaso of success he will bo entitlod 
to proprietary possession of the above mentioned 
one half share, or one half of the share which may 
be decreed which can remain joint or he parti- 
tioned by him as he pleases " In tho course of 
tho litigation the original plaintiffs compromised 
the euits with tho appellant and withdrew from 
them leaving tho respondents to prosecute them 
alone lltli (reversing on this point the decision 
of the Courts In India), that tho agreements (which 
•constituted his only right to sue) conferred upon 
tho respondent no present right to tho possession 
of any share in the property in suit He would 
only have the right to possession incase oi success, 
and success hud not beon achieved Until then 
he was merely a co owner in a certain undivided 
share of the property There was no present grant 
or assignment to him of any separate share of the 
property, divided or undivvded, and he could not 
-thoro'oro maintain tho aait dctol Him v Katin 
JlasaxoKhaa.I L It 27 All 277 , L P 32 I A 
lit, distinguished Basaiit Srron v Man * sir 
Tumid (1913) I L. It 35 AD 273 

Conveyance by executor— 1# 

ihsufjfeml owner — Construction of deed of sale— 
Inconsistency between recitals and opemtue part of 
d'd — 0 nut ion to state expressly It'll be leas con 
ueyuuj the property told in his capacity of executor 
Hell (reversing the appellate decision of tho Viigh 
Court, and restoring that of the first Court), that 
on the construction of a deed of sale and on the 
evidenco In, snd under tho circumstances of the 
case the title vested In an executor passed to the 
appellants under the deed, by which ho together 
with other vendors purported to convey all Ins 
estate right title claim and demand whatso- 
ever ' in the projicrty sold although ho d d not 
expressly state therein that he was conveying tho 
property in hi» capacity as executor Tho plain 
legal interpretation of the deed shoul 1 not be 
allowed to he affected by speculations as to wbat 
particular rights existing in tho various vendors 
were present to the minds of some or all of tho 
parties to the conveyance at the dale of its execu- 
tion The deed stated plainly that whatever 
■right or title the vendors possessed was to go to 
support the conveyance, and it is a settled rule 

that the meaning of » deed is to be decided by the 

language used interpreted in a natural sense 

Bijraj Nopajti v Pfba Sovd*»t Dasxi (1914) 
L R 41 I A. 189 

I. L. R 42 Calc 56 

OlER P.OT.1VO 

I LG 31 Calc- 382 

— ; - Catntmti uf prupeitj by in 

administratrix — having a beneficial i ntsrest therein 
—No word* ol limitation m the agreement to convey 
specifying whether i: teas qua administratrix or 
4wt beneficial owner— Principle to he applied in 
** capacity the admin itlrolnx 

has two estates, one larger 

.nd purports to convey tho 
l *iy worda or h mi tat ion, 
- ... .... . conveying the highest 
I he has t that is to say. If an executor having 
third personal beneficial interest in the estate 
purports to tonvey the whole of ft without quell 


and the ot 

he^m TnV 1 ^- 

OBUtehehas | thatii 


VENDOR AND FURCHASEB-renrfA 
fication or limitation he must bo taker? to be 
conveying in hi a character es executor and not in 
that of one having a beneficial interest only m a 
fraction of the whole estate purported to M con 
veyed In rt Fsnn Ji Pur.et Contract, [1204] 2 
Ch 101, followed No distinction can be main- 
tained in principle between actual conveyance and 
agreements to convey for the purposes of apply 
fng this general rule C*xaAR»t c SoSabaI 
(1614) . . . L L MO Bom. 69 

Title, proof of — Contract to gict 

tt marletable Idle free from all reasonable doubts — 
Etufeiire of discharge of mortgage — JVrifoIs in 
release— Registration Act {111 ol 1S77) The 
question in this appeal was whether a vendor 
had made out ‘ a marketable title free from all 
reasonable doubts," which ho had contracted to 
do by a written agreement dated 18th October 
1013, to sell certsin land m Bombay There had 
been a mortgago effected on tie jroperty, on 
ZGtb Apnl 1892, in favour of two joint mortgagees 
by an agreement of charge duly registered under 
the Registration Act (111 oi 1811) and the deposit 
of the title deeds of tho property with the wort 
gagoos To deduce a good title it bees mo neces- 
sary to prove that tlio mortgage had been dis 
charged. As rroof of that fact the vendor pro 
duccd a certified copy of a release, dated 30th 
September 1002, which had been executed by 
only ono of the Joint mortgagees but which recited 
tho death of the other mortgagee, the fact that 
bit co mortgagee was his solo heir snd tho redemp 
lion ot the property iron? tho equitable charge 
crested by the agreement of 26th Apnl 1892 
Ono of the title deeds of the property was not 
produced by the vendor Held (reversing the 
decisions of the Courts in India) that the recital* 
in the release were not evidence against tho joint 
mortgagee, and tbst tho title contracted for bad 
not been deduced SuhixivaSdAS Bavju r 
Meherbai (l!>16) I L E 41 Bom 300 


and his son M B the predecessors 
of defendants 3 to 8 void, to the Plaintiff 79 
Kins la and 4 mnrlas of land. Tho property 
comprised several plots olich formed different 
Khasre numbers, s) eclficd in the sale deed The 
jrieo paid »«" Rs 1 0o0 per kanot Flamtiff 
assorted they got possession of 75 kanals, and 
4 lnorlas Defendants 1 and 2 being the true 

owners of tho rest Held that under the deed 

the vendors had sold 73 kanals, 4 marlas ond it 
wai the duty of tho vendors either to malo good 
the deficiency or to pay damsgea having regard 
to * 53 of the Transfer of Property Act the 

m ensure of damages being tho price of tho land 
at the time of eviction Jai Kisbew DA* 
A.SYA Pbitu Njosj SlBHA 

I L R 1 Bah 3S0 


VENDOR AND SUB-VENDOR 

Estoppel — Unpaid Vendor— Appropria- 
tion — Jolt trade, usage of — Pucca delivery orders— 
Negotiability— -Documents of Title — Indian Con- 
tract Act (IX of 1S72), t I0S— Transfer of Pro- 
perty Act (If of 1SS2), t 117— Damages A 
delivery otder fa recognised aa a document of title 
under s 108 of the Contract Act and a 137 of tho 
Transfer of Property Act, and under a delivery 

order the transferee acquiree a tftlo to the goods to 
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VENDOR AND SUB-VENDOR — cantd VERBAL APPLICATION 


which ft relates By the usage of the Jute trade 
In Calcutta, pucca delivery orders are Issued only 
on cash payment, are passed from 1 and to hand by 
endorsement and are sold and dealt with m t! e 
market «* absolutely representing the good* to 
which they relate On the 1st March 1909, the 
defendant company sold to 3 Si Co a principals 
certain Hessian cloth on the terms that * payments 
wore to bo made in cash In exchange for deliver v 
order on sellers and delivery of tho goods was to 
ha given and taken, ready payment against jmeta 
delivery ardor ” A pucca delivery order was issued 
on tho 2nd March by tho defendant company In 
favour of J & Co ’* principals or order embodying 
tho term ’ toady shipment On tho 3rd March J 
& Co requested the plaintiffs to advance money on 
the aeounty of tho delivery order Tie plaintiff* 
on making enquiries at the mills were informed tl o 
delivery order wos * all right On tl e 4th March 
J 4 Co obtained an advaoco of money from the 
plaintiffs on the pledge of tho delivery order and 
duly endorsed tho delivery order to tho plaintiffs 
On tho same dale J 4 Co handed tho Defendant 
company a cheque in payment of the coods com 
prise J m tho dohvery order On tho 8th March the 
defendant company presented tl e cheque for pay 
mont, but it was dishonoured Tho defendant 
company thereupon refused to gu o delivery of tho 
goods to tho plaintiffs under tho delivery order 
I ho plaintiffs obtained an absolute release of all 
o 4 Co '» interest In tho delivery order, and 
brought an action against tho defendant company 
for delivery of the goods or their value or damages 
for conversion Uell that tho defendant coin 

K were estoppod from denying that cash had 
paid for tho goods to which the dehveiy 
order rotated and thoy could not claim to be entitled 
to a lion as against the plaintiffs The defendant 
company were further estopped from denying 
that they hud appropriated goods of the required 
quantity and description to the delivery order 
and that they held these goods for the plaintiffs 
Qoodicin r 1 (Baris L E 1 A C 476 referred to 
Anglo India JctE Mills Co v Osiadem cu 
0010) I L. n 38 Calc 127 

VENDOR’S HEN 

Nee TnursrER or raortHTr Act 1882, 

9 85 

9 6l(/) 

VENDOR’S MARK. 

Nee Tains Mans I LB 37 Calc 204 


Nee Sanciios tor 

VERBAL NOTICE 

Nee Ejectment 


raosfccrioK 

I L R 40 Calc 42? 

I LR 40 Calc 85$. 


VERDICT OF JURY 

See Chimin at Frocedcre Code (Act 
l or 1898) es 297 303, 304 

I L R 38 Mad 5SS 
by casting Iota- 

Nee JOBS, TRIAL nr 

I LB 40 Calc 693 

reference to High Court 

— Paver to question the jury at to their reasons lor 
the Verdict — Grounds of reference — ilttc disagree 
meat with a rerdiCt not perverse — Interference by 
Ihjh Court when tie verdict u not in defance of the 
probabilities of the case It is open to the Judge,, 
when ho dieagrccs with tho vord ct of the jury and 
intends to make a reference to tho High Court 
under a 307 of the Criminal Procedure Code to 
question the jury aetothe reasons for their verdict 
Lmpcror v Annada Charon Thalerr 1 L P 26 
Calc 620, referred to It is not in every case of 
doubt nor in every case m which a view different 
from that of the jury esn be entertained on the 
evidence that a reference undeT s 307 of the Code 
is to bo mado to tho Illgh Court but when tho 
verdict is manifestly wrong Tho High Court will 
not Interfere under e 307 in every caee of doubt 
or in every caso in which it may with propriety 
be aaid that the evidence would lave warranted a 
different vion Queen v Slam Lagi i 13 B L It 
Ap 10 approved Tl e High Court refused to in 
torfere whrro 11 e facts on a rearonablo 1 ypothes s, 
were not inconsistent with tho innocence of the 
accused and the verdict was not in defiance of the 
probabilities of tho ease EmferOP e Swarva 
moyee Biswas (1013) I L R 41 Calc 62L 

- Juror speaking to an 

outsider uithovt the leave of the Court after their 
retirement to consider the verdict — legality of the 
verdict — Criminal Procedure Code ( Act J of 139$), 
s 200 Tho verdict of the Jury ta yittated bv the 
mere fact of one of them having without the 
leave of the Court and after their retirement to 
consider tho same spoken to or held any com 
mumcatlon with a person not a juror It is not 
necessary for tho Court to enquire into the nature 
of the subject matter of the conversation or com 
munication. Bex v Kcttindge [191 5] 1KB 
467, referred to B*v« Mamas Ktntntr v Em 
pesos (1918) I LB 46 Calc 207 


VENEREAL DISEASE 

get PrvoRos I L R 43 Calc 283 


See Civil Pbooedcee Cods 1008, 
10—21 

See Jurisdiction I L R 41 Calc 


VERIFICATION 

See Coksfibacy to waoe War 

I LB 33 Calc 659 

of plaint — 

See Ex paste Decree 

I LB 43 Calc 1001 

Nee Plaint 


I L.R 43 Calc 942 VERNACULAR GOVERNMENT GAZETTE 
See Revenue Sale 

I L. R 41 Calc 276 

transfer of, from one Court to VESTED INTEREST. 

See Masomeoah Law — Trust 

I LB 34 Bom, 604 
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TESTED INTEREST— <onf if 

Ste TsMsrtn or r*orzRT* Act 16*2, 
9 10 

it. Will . I. L. K 43 Bom. SS 
VESTED RIGHT. 

Sec EiMtTjiriOT I L. R. 41 Calc. 1125 

VESTING ORDER 

See Otoholiiwed BiNxncrr. 

L L. R 47 Calc 861 

effect ot- 
ic* 1 <solti«cy ll.RU Calc. 72 


VEXATIOUS CHARGE 


VIEW OF PREMISES. 


Procxdcbe Corn (Act 
b 2SO 

I L. R. 37 Bom. 376 


Set r**cnct I L. R 35 Boa 317 


V1LLA0E. 

See Madhab Emvxs Layd Act <1 or 
1008), • 8 I. L. R. 33 1U3. 881 
■ change o!. trom one district to 

mother — 

Stt r tuaioca Erootutni Act (XX 
or 1863) . I L. R. 39 Mid 049 

- - ■' Proprietors o/, v Jo art 

— Persons toko do not pay land rrreniie, lul only 
tirni {yroztn,}) chary, e, if ealiffsd la chan on partition 
oj thamtUl Li nJ Person* who merely paid Ural 
(grating dues) to the Government end who did not 
■pay any land revenue aam'icJ on the Tillage 
were not proprietors ol the Tillage and were not 
»t tnch entitled to a *hare on partition ot the 
etamital land ot the Tillage. TUaoa * Salim 
(1915) . : 19 C W IT 1023 


VILLAGE CHADKIDARI ACT (BERG VI OF 
1870) 

Set Cnaciina*! Act 

Sea Ciuymdam Csaanaw lures. 

that the worde 

otherwise than under a temporary settlement ' 
in tho definition ot Cbankldari Chikrsn Bands 
refer to a settlement by Oorernment Sat Raja 
Kirtibasb Bbcfati lUei CnaXDir MiniraTR* 
■r Szcbztast or State. 

15 C. W. H 300 

« 1, 48 to 52. 58— 

See CnAriiDAU Chakra* Lauds. 

I. L. B. 42 Calc. 710 

49- 

Set Chacudam Chabjkau Laud 

1. la R. 37 Calc. 593 

50— 


7i~ . . 7»* 61 — Legal tffeed of resumption of 

cnm&dari ehaharan land, and eweeqvenl (ronj/er. 
enee Meres) to IA* tamndare, whether in tuck a Ml a 
Me reminder acquire, a nev, title thereto oed «Act* er 
“ “ ineumieel on lie pvlavtar la ath for a /real 
tclllminl (hereof Where cSaulnfara cAohlraa 


VILLAGE CHADKIDARI ACT (EENG. VI OF 

1870)— coit/d. 

ib. 50, 51 — contd 

land forming part of land* Bottlod in fmlni was 
resumed by Government under tho provisions of 
tho Village ChanWdara Act anil was subsequently 
transferred to the zemindar who thereupon settled 
such land* with tie plaintiff* who were third 
parties t Held, that the zemindar was not Com* 
potent to make a settlement with the plelntlf* 
and that under the grent which the | laintifl* 
obtained they bad acquired no right as against 
the peleidora The putnidor* were not hound to 
take a fresh settlement from the zemindar after 
resumption. Held, also that the transfer of the 
land* hr Government, subsequent to resumption, 
did not create a new estate tn the reminder, hut 
the retste thus taken by him was in confirmation 
and by way of continuance ol his existing estate 
‘iOCEXSDBO MOHAU SlUUA T RAJXSDIIA NATH 
Rot (1017) . 22 C. W. N. 660 


r 51— 


See CfTACKIPAit Chakuax LatdB. 

I LR 45 Calc. 615, 635 
1. L. R. 46 Calc. 173 

■■ H. 58. 59, 60, 61— Determination ty 

a Comntettoner under t 6I~ Frond— Venerely nh 
tequent Commissioner — Cin’l Nnit An order by 
CommisAlimer appointed under a 98 ot the Village 
Cbankldari Act determining that certain land* are 
ehenkldari chakren lands is final and conclusive. 
Snehorders cannot he (enawed by a second Commls. 
sloner even II the previous order was fraudulently 
obtained An order under s 61 of the Village 
Chaokf lari Act may bo set aside on proof of 
freed or of non compliance with the provisions el 
the law, if at all, only in a regular suit by a Civil 
Court. Saeadixdc Kuais Rot p Bxsooi 
B toamr Mohata (19)31 . 13 C W. N. 143 

■ ' B 60— Enfuiry, nature of — h'otice, per- 

sons entitle! lo— Voder. abemet ol, effect of — 
CommuiKiner’s report if fnal and eoeefseie* — 
Pay Til of IJ22. s tl TfrU, that s. 00 of the 
Chaukidari Chakran Act (VI of 1870. R. C.) Uvs 
down that In (Aautidari cAalrqn enquiries the 
procednru shall ho In aceerdsneo with Reg VII 
of 1922 and the abeenee of notice would render 
the prooeoihngi of tho Commissioner of no effect 
againat a person who was entitled to Doliee and 
the Civil Court could Intorfere, although bat for 
such defect tho order of the Commissioner would 
bo final and conclnai re. Rabat Cb. Rat e fizcii 
taut or State ro* Istha (1916) 

21 C W. N. 238 

VILLAGE COMMUNITY. 

Are Pro ITT A PivnDJi* 

2 Pat, L. 3 323 


VILLAGE MAGISTRATE. 

Information to — Effect of giving — 

See Bailable Ormcr, 

I L. R. 39 Had. 1008 
——Power to confine — 

Set RrotLATtov XI or 18)6 (Mad) 

I LR it M*L 113 

VILLAGE POLICE ACT 

See Bombay VrtxAOB Police Act 1867 
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VILLAGE ROAD. 

■ — Held that non joinder 

of parties in a suit for a declaration of right on a 
YlUago Road may bo fatal IU ran Sheikh c 
lUWESU Chandra Bhattacharjee 

25 C. W. N. 249 

VINCHUR COURT. 

Set Speotal Appeal 

LI R. 38 Bom. 340 

VIS MAJOR. 

Set Bombay District Municipalities 
Act (Bom. III op 1901). as 50, 54 

L L R 35 Bom. 492 


VOIDABLE CONTRACT. 

Bee Principal and Aoent 

I L R. 37 Calc. 81 

Bee Tbusts Aor (II or 1892), e. S3 

I. L. R 43 Bom. 173 

VOLUNTARY LIQUIDATION. 

Set Companies Act 1913. s 207 

I. L. 11. 38 All. 407 
— — — Examination ol Directors and 
Managers— 

See Companies Aot 1913, s 215 

I la R. 41 Bom. 459 

VOLUNTARILY OBSTRUCTING PUBLIC 
SERVANTS IN THE DISCHARGE OF PUBLIC 
FUNCTIONS. 

See Penal Code (Act XLV op 1 SCO), 

s 188 . . L L. R. 37 Calc 122 

VOLUNTARINESS. 

See Contession I. L. R 40 Calc. 873 
VOLUNTARY PAYMENT. 

Sea Madras Irrigation Cess Act, s 2. 

II. L R 34 Mad. 295 

Bail to recover money 

paid under decree — Wrongful iRler/erenc* o/ defend- 
ant — ** Coercion **■ — Contract Act (IX of 1S72), « 
15, 83, 70, 72 1 Uus (6)— Cm! Procedure Code, 18S2, 
«. 2 7S et eeq . — Claims to attached property — Money 
pant under compulsion — Money paid under process 
of decree against third person The appellant 
^plaintiff) stated In hi a plaint that he wee the 
proprietor of the Delhi Cotton Mills against which 
tho respondent Bank (defendant) had an unratu- 
•fiad decree , that the respondent on 15th August 
1903 applied for the attachment of the property 
and premises of the mills, wrongfolly stating that 
they were the property of the Delhi Cotton Mills 
Company, attached the property on 20th August 
1902. knowing that it belonged to the plaintiff, 
and dispossessed him , that " he has Suffered 
considerable damage by the said acts of the da 
fendant, and as ho was by such acts practical!? 
ousted from all the machinery and mills, and could 
not work them, and the whole of Boch damage 
would be very considerable, and part of It most 
■difficult to prow, and it was probable that by 
objeotion to such attachment under the Cml 
Procedure Code a considerable time would elap«e 
before he Could obtain an order setting aeida the 
attachment "the plaintiff was compelled to pay the 
balance due to the defendant under the decree 


VOLUNTARY PAYMENT— contd. 
against the Delhi Cotton Mills Company, under 
protest, on 27th August 1902 In a suit brought 
for a return of the money so paid, and damages for 
tho alleged illegal acts of the defendant, the defence 
(infer glia) was that “ the amt as framed would not 
lie,” and the case was argued on a preliminary 
issue, the proceedings being of the nature of a 
demurrer Held (reversing tho decision of the 
Courts in India), that the plaintiff was entitled 
to recover tho money eo paid as being an involun- 
tary payment produced by coercion, namely, 
tho wrongful interference of the defendant with 
his full and free enjoyment of his own property 
Dufietaitd v Ram Kuhen Singh, I L If 7 Calc 
CtS , L P..S1 A OS, followed. The fact that the 
sale was not inevitable in the present case was not 
relovant The greater or lese probability of a sale 
taking place did not affect tho ratio dectdtr.dx m 
that case which is that the payment was made 
tinder the force of the execution proceedings, and 
that m India, as in England, such a payment is 
regarded by the law as being made under compul- 
sion The procedure provided In the Civil Proce- 
dure Codo referring to claims to attached property 
(s 278 clseg) is merely permissive, being analogous 
to the procedure by interpleader in England. But 
tho fact that such a procedure Is open to him if 
he chooses to adopt It, In no way interfered with 
the plaintiff’s right to take any other lawful 
alternative S 72 of the Contract Act (IX of 18721 
is not exhaustive Tho meaning of the word 
" coercion ” used In that section is not controlled 
by the definition in s 15, but ia used In its general 
and ordinary sense Tho definition In ■ 15 is 
erpressl v Inserted for the special object of applying 
to a 14, » t , to define what is the criterion whether 
an agreement was made by meant of a consent ex 
torted by coercion, and does not control the 
interpretation of “coercion” when the word is 
used in other surroundings Ss 69 and 70 of the 
Contract Act do not refer in any way to remedies 
against the wrong-doer, and are therefore Irrelevant 
to the question raised in this appeal Kakbata 
Lalo National Bark or India, Ltd (1913) 

1 1 L. R. 40 Calc. 598 

VOTERS. 

liit of — 

See Municipal Election 

I L R. 46 Calc. 132 
I. L. R. 39 Calc. 698, 764 

qualifications of— 

Bee JfCHicirAL Election 

1. L R. 45 Calc. 950 
V L. K- 3S Calc 5QI 


VJUTTI. 


Cmftmng heredita., 
lot performance of office— Grant of land - 1 burdened 
letlh the performance of service — Jlesvmabihly of 
lands WJiere an hereditary office, e g , of wiK* for 
the i soiling of Purao*, is created and bestowed 
hereditary upon the grantee from generation to 
goners tion, and landa are assigned as remuneration 
thereto, the lands so granted, are not restraablo. 
Where there is an interest m land coupled with a 
duty, and tho grant la not forthcoming, so that 
ils actual terms may be known, it must always bo 
a matter of great difficulty, and no more than a 
mere conjecture to decide whether tho Interest 
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VKITTI—co*tf 

wa* so coupled with the duty that the latter could 
confidently ho said to have been the cole motive 

and condition of tho former In such a case the 

interest in land is returnable on failure or refusal 
to perform the duty In eases of grants burdened 
with service resumablo lor failure or refusal to 
perform that service, tho Court would ordinarily 
require very strong end conclusive evidence 
before disturbing tho practice which has persisted 
for a long timo ILidb wchabta e Shbidhab 
NaaastsHA (1913) I L, P.. 27 Bora. 409 

— — " Aftcaofio* «a special 

Cite* under special conditions — Local usage and 
Custom As a general role infix are Inal enable 
They may bo alienated in special cases and under 
special oondit Ons provided that such alienations 
can be supported by local u.sago and custom 
Rajaram v Gancsh, 1 L P 23 Bom. 131 referred 

to. SIaUPSATH SuSBATABHAT l ShASIAB 

Masjata (1914) I L. R 39 Bom 26 

— Hereditary priest e/ 

caste — Right to office — Caste pandas preventing tie 
priest from giving Jus ministrations — Suit by pruit 
jo r an injunction — Laches — Cull Court — Jamie 
tion The plaintiff was an hereditary priest of 
PiUdat Gofsrathia of Yoola. In IPOfl the defend 
ant» who ware Bench til tho caste called upon the 
plaintiff to distribute tbo emoluments of the office 
amongst the members of the priestly family, and 
on tho plaintiff's refusal to do so issued en order 
to their castomcn not to allow the plaintiff to 
officiate in hla Vritti and pay perquintlcs to bitn 
In 1919. the plaintiff haTing sued for an injunction 
restraining the defendants from prohibiting plain 
tiff from Officiating UeU that an hereditary 
office of a pnest was in the nature of Immoveable 
property and therefore, the plaintiff would ordi 
norily bo entitled to an injunction restraining the 
defendants from interfering with that immoveable 
property Ofielubfioi Caumkavlav v Horgotran 
Rap>}t{1911)36Bom SI, rebod on Held however 
that on tho facta of the case tbs plaintiff having 
acquiesced in the action of the defendant s inter 
faring with his right for over ten years, had debar 
rod himself from getting the preventive relief of 
injunction Guuashariar Daji i MrauDnxK 
Aabataw (1920) L L. R 45 Bom 234 


VYAVAHAP.A MAYUKHA 

Set flrxDD Law — Mitaebbaiia 

LL.R 40 Bom 621 
Bee Ilixnn Law — Stkidbav 

1 LE 41 Bom. 613 
See IflxDU Law — S trccissioir 

L L R 38 Bom 120 

VYAVAHARIKA. 

See Htvntr Law — D ear 

Haw N 859 


WADHWAN CIVIL STATION 

British India— Bombay 

AUdrv Art (Bov bay Act V o} ISIS'), s iS—Bh&nj 
— -IvijMTlniio * — Carrying thing by red from IVadh 
«ni» Civil blotter* to Viraagam The eecnsed was 
•barged with having imported into the Presidency 
Oi Eombay thing (an Int orica ting drug), so offenco 


WADHDAN CIVIL STATION— co*M 
punishable under a 43 of the Bombay Abksri Act 
{Bombay Act V ot ISIS), inasmuch as he earned 
with him twentv tolas of thing from Vtadhwan 
Civil Station to Vitamgsm by rail Held, that 
the Cinl Station at Hadhwan was not a part ot 
Bnluh India, and the accused was guilty of the- 
offenco with which he was charged. Tneeam 
Ponachand v Tie Bombay Baroda and Central 
India Baifiroy Company 2 L. ft 9 Bout £ 14 not 
followed. Queen Lmprtes v Abdul Latib talai 
Abdul Rahiman I L R 10 Bom 186, followed 
Emtesob t Cbimamal (1912) 

I L R 37 Bora 152 

WAGERING 

defence of— 

Bee Ivtebsoqatoeies 

I L. R 37 Bom 347 

See Fiat Amt Tbassactiovs 

■ I-——- ■ Defence of lingering in 

the case of transactions apparently genuine — Acres- 
eityfor the defendant to prone that loth parties entered 
into the traneaclion in Ih tie intention of treating it 
nsavager — Tegsmandi transactione The defend 
or.t dealt to a large eitcnt in silver with the 
plaintiffs buying f liver for forward delivery and 
afttrwarda stttling the plaintiffs' claims by selling 
an equal quantity nf a Jver to the plaintiffs The 
plaintiffs aued the defendant for balances due on 
three trarsoctiona and alao for moneva due on 
certain fejr mandi transactions bitween the 
parties that is transactions in which the porchaaer 
buys the option to buy or sell goods at a future 
date, but the plaint ffs afterwards relinquished 
their claim In respect of the left tnandi ' trans- 
actions Iltld that the Court will not lightly 
favour gambling defences In order that a Irons 
action apparently genuine may be eet aside as a 
wagering transaction, it must bo shown that it 
waa known to be a wager by both ihc parties to 
It who acted open that knowledge with no niton 
tion of treating the transaction n anything but a 
wager Held, further, the general rule in lhl» 
eountiy is that "legs nandi ’ transactions must 
be regarded as wagenng transactions, and the 
onus oi proving that they are not such would lio 
hesTiIy on the party lo alleging Reeanchand v 
Slenmv) i, 1 Bom L R £63, followed. JrssntAM 
JUOOOHATB V TDLS1MS DaUODAR (1912) 

I L. R 37 Bom 284 

WAGERING CONTRACT 

Set Costract J L. R 43 All 585 
22 G W N 625 
I L R 33 AIL 585 
See Costract Act {IR or 18~2), S 3d 
Bee Pa**i Adat Tbassactiov 

L L R 89 Bom I 
I L. R 45 Borq 888 
■ ■ ■ Common intention to 

i eager essential—Spteulation not ejuinatent to scagcr 
(ng— Palls AdM— Contract Act {IX of 1373), e JO 
— Bombay Act lit of 1363, ii 1 and 3 Specula 
tion does not necessarily involve a contract by 
uray of wager, and to constitute sorh a contract 
a common intention to wager is essential. Even 
if one party to a rontract were a speculator who 
never intended to give delivery, and tba» fact wa* 
known to the other party, yet in the sUence of 
any bargain or understanding, expire* or Implied, 
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WAGERING CONTRACT— contd. 
that the goods were not to b« delivered, that would 
not convert a contract, otherwise innocent into a 
wager; nor would the mere fact, that as to the 
greater part of the goods there was no delivery 
bat an adjustment of claims, vitiate the transac- 
tion. Pahii ASal dealings are well established as 
a legitimate mode of conducting commercial busi- 
ness m the Bombay market. Held (reversing the 
decision of the appellate Iligh Court), that the 
contractu in suit were not wagering contracts 

BOAOWASDAS PARASBAM r BCRJOBJI RUTTOYJt 

(1917) . . . I, U R 42 Bom. 373 

— “ Gambling” and “ Wagering,” dis- 
tinction between — Cofcullo Prfice Act (Beng IV 
of 1S66 as amended b y Beng Act III oj 1897), 

1 4i — Common gaming house — Instruments of 
gaming — Catton-gambling not a game of contest 
Betting must always bo on an nnccrtain event, 
and betting m Itself, apart from states being laid 
on a particular game or inalrumect of gannng in 
a public place, is not penal Playing with cards, 
dice or money is penal if done in a public place. 
The offence' as created by the Calcutta Police Act 
is a purely technical one, and nothing has over 
been done on this side of India to include any 
form of betting or wagering without instruments 
in the offence, except in the single esse oi rain- 
gambling without a machine; and in order to 
include this, ettra ordinary legislation fcss tad to 
be undertaken to make the books and regia ten 
in which rain gambling wagers are entered and 
all other documents containing evidence of such 
wsgers instruments of gaming Gaming u playing 
at any game, sport, pastime or exercise, lawful or 
unlawful, for money or any other valuable thing 
which is staked on the result of the game, te, 
which is to be lost or won according to the success 
or failure of the person who has staked. Beg r 
Ashton, I IJ. <t Bt 288, Lextvood v Cooper, (1903) 

2 K.B 128, referred to. Wagenog which includes 
betting is miking a contract on an unaicertamed 
event past or future (in which the parties have no 
pecuniary interest other than that created by the 
contract) by which the forties are to gain or lose 
according as tha uncertainty is determined one 
way or (be other Cart ill r. The Carbolic Smote 
Ball Co., (1832) 2 Q D 481, referred to Cotton 
gambling U " betting " pure and simple Hart 
fiinph v. Jadn KssJas Eingh, I L. It 31 Calc 
842 ; 8 C IT. A’. 458, referred to Ram Piirir 
Nemaxi V Empebob (1912) 

I L P.. 39 Calc 963 

WAGING WAR. 

See Cosspibacy to wane Wan. 

X X, S, AS f-*V 
See Je*r, atom- or twax. bt. 

X L. R. 37 Calc. 467 
See Petal Code, as. 107— 124 A 

I L. R. 34 Boa. 394 
See Petal Code, ss I2JA, 123 

18 C. W. H. 1103 

WAITER. 

Set Bond 

L L. R. 43 AIL 3S 
See Cmr. FBOCEr esc Cone (Act V or 
1903). t 63 . I L. R. 38 Mad 635 
Set Covteact Act, 18*2, 
a. 63 . . . t Pat L. J, 523 

BS. C9 (2), 63 LL R- 40 Bom. 570 


WAIVER contd. 

Set Cboss EiAsnsATior. 

L L. R. 37 Calc. £36 
See Ejectmevt . J L. R. 45 Calc. 469 
Set Estoppel. 

Nee Issolvescy . I. L. R. 47 Calc. 66 

See lel-T iT.vie TS. 

I. L. R. 35 Bom. 511 

Set JCBY, BIOTTY Op YB1AL BT. 

L E. R. 37 Calc. 467 


See Lasdloed axd Tesaht. 

I. L. R. 34 Mai 161 
L L. R. 37 Calc. 449 
I L. R. 46 Calc. 652. 1079 
Set Less ob axb Lessee. 

I. L. R 38 Mad. 445 
Nee Lwitatiov I. L. R. 38 Mad. 374 
See Madbas Civil Courts Act (III or 
1873), a 17 . L L. R. 38 Mad. 531 


Nee llAnoussAB Law— Pm nimw. 

I. L. R. 41 Calc 943 
See Mobtoaoe . L L R. 47 Calc. 770 
Nee Notice . I L. R. 40 Calc- 603 
See Resttkptios'I. L. R. 39 Bom. 879 

Evidence of required— 

Set Sal* . . I. L. R. 43 Calc. 790 

acceptance of rent— 

Nee Bombay Rett (Wab Restbictioks) 
Act n or 1918, es 3, 9 ato 12 

I L. R. 45 Bom. 635 


by conduct — 

See rat emptiov I L. R. 1 Lab. 61 

of claim (o iatereit— 

See Bosd . . I. L. B. 43 AIL 88 

of objection to Jurisdiction of 

Court— 

See Crrn. Paocinca* Con*, 1908, a 105 
I. L. R. 1 Lab. 64 


of notice— 

Set Counox Carriers. 

I L. R. 38 Calc. 60 

of right of priority In favour of 

second mortgagee — 

Set Trarspeb or Piopebtt Act (IV o? 

1832), a. C9 . I. L. R. 37 AIL 474 

OS tv&Jlf £■! ■ndPil.r — 

See Mobtoaoe . I. L. E. 37 Calc. 897 

Ejectment, suit— TTirt claim for rent 

trhelher constitutes tourer The institution of • 
suit in ejectment is an unequivocal declaration 
jj( <a intention to determine the tenancy Tb* 
mere fact that alter service of notice to quit the 
plaintiffs claimed arrears o( rent due prior to the 
ejectment proceedings does not constitute a waiver 
of the notice to quit Rut where future rent ia 
claimed an 1 accepted alter the notice to quit baa 
been solved and the ejectment proceedings In- 
stituted then the claim and accedence of fatora 
rent amounts to wsiver oi the Iritiai step and the 
proceedings upon which the right to eject depends. 
Eba3iV.au Aswao* McsiwwiT lkurn Utoau 

£ Pat. L. 3. 895 
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WAIVER— 

Enhancement ot renl— Bengal Tenancy 

Act (VIII of ms),u iS 10S— Chur Unde — Bight 
of Occupancy A took a lease ot a certoin Govern 
merit LVi» iruhal and executed » tabuhnt in favour 
of the Collector by which ho (A) covenanted cot 
to catee the rents of ruijst* beyond th« amount* 
mentioned in the lettlement Jamabumh. The 
tenant*, however, subsequently agreod to pay rent 
»t an enhanced rate on the ground that the for 
tility ot the land had been Increased, Upon 11 suit 
for arrears of rent at tho enhanced rate against tho 
tenants, the defence was that A was bound by the 
buhufwf executed fa favour of the Collector, an 1 at 
such bo wa* not ontllled to a decree at the rale 
claimed 1 Hell that, Inasmuch si the tensnti 
voluntarily agreed to an enhancement of rent, they 
deliberately waived the beiieBt of tho laid cove 
nant, and they eould not impeach tha validity of 
tholr own agreement on this particular ground. 
Zamir Jlandal v Oopl -S'usij'i Dan, I L 1L 32 
Calc. 483 (itotr'j rolerrod to. Under • 180 0! the 
Bengal Tenancy Act, a ralyat holding a ckur land, 
but who has not acquired a right of ocenpancy ii 
hallo to pay such rent for his holding at may be 
■ greed on between him and bli lend’ord. Irrespoc 
tire of tha provulons of ■ 43 of the Act. Jim* 
sis Baxsh Millie x Ram Lit Ifarata (1910) 
M L. R 37 Celt 419 

— - Instalment iecrtn— Default — fa*r.ii 

meet* eiAieguently p aid lef/t 1 nlerut, accepted— 
JPftieer — Quotum e/ taw— Second appeal An 
instalment doorea provi led that on tha failure 
of tho Judgment-debtor to pay any instalment tha 
docree-holdori woold be entitled to realise the whole 
sum sritta Interest at It pet cent, pee annum by 
the sale of the mortgaged property Default was 
made in the payment of one of tho Instalments and 
au application for execution was made but wsi 
dismissed for non proscoutioo. Subsequently the 
judgment-debtor* by petition put In the »um due 
on tho defaulted instalment with Interest and also 
the sum due on tha next Instalment spe dying the 
Instalment! for which the dillereut sums were paid 
The decree holder withdrew the money Several 
othor instalments ipoeifying the Instalment In re- 

epoot of which each deposit w*i made were si ntlarly 

deposited and withdrawn. On an application bv 
the do_reo-boldar for exe ution of the entire decree 
with interest at 12 per cent from tha date of tho 
default, crediting the amounts received as merely 
part payments on aooount of tho de retal debt 
Hell, that the oiroumstanees cons lta.«d a waiver 
of the default and it was no longer open to the 
decree holder to ercento the decree on nooou s' of 
the default The payment* raad* were payments 
on account of instsfroonts anl not psrt payments of 
the entire decree. Two useful tests may be applied 
to determine whe.hsr there dins been an actual 
waiver , (1) whether the payment subsequently 
accepted may ba looked upon ai a valuable const 
deration for the renunciation of the decree-holder’s 
rights, (11) whether the d vree-loldor ha* by hi* 
conduct intentionally caused the judgment debtor* 
to bel eve that be had reno meed his right The 
question of waiver U a mixed question of law and 
f att, and the High Court can interfere on thi* 

jround in second appeal. East* Km* e Annul. 

Wuui Sthdab (1910) . 15 C ff KIO 


waive 


ust be an intentior 


ground of waiver onlesi 


WAIVER— cooefif 

w»ivef he J« shown to have boon fully eogniiant 
of his right and of the fart* of the case Stama 
Chari* Uauta p paAfrtLa feixpaet Gupta 
( 1813) lJCWIf® 

1 J urUtlKtion — Leave to 

me — Ventre ralenl, ISIS tl It—Feloppei Where 
the plaintiff in bis plaint allege* that portion of 
tho cause or action arises outside the local limit* 
of th« Ordinary Ongmsl Civil Jurisdiction of thi* 
Court anl faila to taka leave under cl 12 of the 
Letter* latent the defendant may bv appearing 
end pleading waive the object ii n to tho jiriadic 
lion \\ litre, however the pi writ ill oUc-e* that 
tho wbolo cause ot action arises within the local 
limit* ot tho Ordinary Original Civil Jurisdiction 
thus lotting op a complete Jurisdiction in tha 
Court, and the defendant is called upon to plead 
to this and doe* plead, bat it turn* out at the 
trial that the Court bad not cr> topic to jurisdiction 
a* portion of tho canao of action arose within *nd 
portion outside the local limits of the Ordinary 
Original Cml Jurisdiction, U e defendant cannot 
be bold bound on the doctrine of ealoppe! on the 
ground that he waited the objection of went of 
juris liction King r Secretary 0/ Stale for India, 
I L. S 3$ Calc SOI, and Siwbrn v IFsmcr. 17 
T L X 101 referred to. EnAMA Jvawta Coat 
T riut a*» CoMraxr » Kusum KuuaM (1918) 
LLH 41 Calc. 10 

.... ■ . Decree Jar ejectment — 

Suit tor rent fulling due I’/ort right 10 eject accrued, 
vhethef eemeututce mierr On tbo 8th April 1911 
the landlord* obtained • decreo against the tenant 
(ot arrears of rent for tho year* 13U to 1317 omit. 
Tbo dooreo directed that If tho arrears wore not 
paid bv the 6th May. 1911, the tenant should be 
ejected. The decreo was executed on the 13th 
July, 1911 On tha 30th April. 1911, the hod 
lord* also luitltuted a auit for rent fur the year 
1318 (i.e September, 1910, to September, 1911) 
whl h was psvsble in ad ranee The tenant bad 
deposited part of the rent in Court on tho 10th 
Aon), 1911 On the 29th January. 1912, the 
tenant Instituted the present suit for recovery of 
pas«esiioa of tho lrad from whiob he had been 
eject o-l 00 tho ground that the amt Inttitnted on 
the 30th Apnl, 1011, and the proceeding* eon 
no“tod therewith, amounted to a waiver of tho 
landlord*’ nght to eject. Held, that the inatltu 
tion of tho iuit on the 30th April, 1911, couplod 
with tbo acceptance of the money deponted for 
the year 1318 constituted a complete waiver and 
estopped the iandlonl* from proceeding in ejeet 
mult In execution of the dooreo of the 8th April 
1911 Quaere Who her the tenant having failed 
to pload waiver In the proceedings in execution of 
the ejectment decreo waa enti 5od to plead it in 
K separate nit f MrpVAPOBR Zaativdari Co . 
Ltd v Jotwam Sawtii. . 1 Pat L. J 185 

WAIIB-UL-ARZ 

See Cmr Procedure Code 1882, ss 
S8i. 5SJ I L. R 31 AIL 579 

See Custom (Sucuessiox) 

I L B 1 W 281 
Set Evidence I L R 40 AIL 58 
See Grove Lavd I L. R 43 AIL 831 
See Hr*DU Law (Custom) 

I L. R 22 AIL 283 
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WAJIB-UL-ARZ — 

See Lett eeS Patfwt cu 10 

I L. E 31 All 13 

See Landlord and Tenavt 

I L JR 34 AIL 545 
See Uahoaiedan Law 
Set Pensions Act (XX1T1 of 1871) 
s« 3, 4 G and 8 

I I E S3 All 580 
See Pee esiftion — Ccstom — Pxgiit of 
Pee ewetiot— Wajib cl-am 

value of — 

S « Ccstom (Adoption) 

1 L R 2 Lab 346 
See Oods Estates An (1 o» 1606) ss 
8 10 I L P 33 All 552 

Contract or custom — The pre-emptive 

clau*o of a waj b ul arz ran as follows • — 1 £ot 
mwpidma hag shafa la da r nnhm hua atyanda to 
j an rtkhna hag shafa la ham to i nanzur hat. 
Held on a constrnction of the waj b-nl are that 
these ords did not denote a record of a custom 
fmt raerefy of a contract to (aie effect in tfio 
fntnro 1 acadd u j Husain Khan v Alt Uutatn 
Khan AH Weekly botes { 190S ) 121 followed. 
Haain Lai v Durga Prasad 1 L H 3° All 1ST, 
d stinsuuhed KiidHiv Sinoh t Maki Ram 
(1010) I L R 32 AH 201 


WAJJB-HL-ARZ— coriett 

to them jointly with the defendants m proprietary 
nght by virtue of the ownership of the two villages, 
and the defendants maintained that they were the 
exclusive proprietors their Lordships held that the 
final determination of the case depended on the 
interpretation to be placed on the wajib nl are in 
which the final result of the settlement proceedings 
was recorded j and on that document together with 
tho facts of the case the plaint ffs claim to Jo nt 
ownership failed. The atatements in t! e other 
documentary evidence adduced were ami guona 
and not Immutable The laches of the plaintiffs in 
failing to assert their claim after it had been re 
peatedly and consistently challenged as long ago 
as 18S3 was a circumstance among others very 
unfavourable for its aucceas apart from the bar of 
limitation Dae as Khan v Ghuiaji Kasim Ritas 
( ,91 8> I LB 45 Calc 783 

WAKF 

See Civil Phocedcbe Code 188" e« 30 
and 539 I L R 33 All 600 

See Civil Procedure Code 1908— 

I I B 43A1) 4JJ 
t 02 L L R 40 Bom 841 

I L. R 35 All 88 459 
I L. R 37 AIL 80 
Sen II a»d « 0* 

I L R 32 All 503 


. Value of as evidence, 

as record of traditions A wajib nl are m a village 
administration paper prepared by a village official 
in which are recorded the statements of persons 
possess ng interests in the village relative to exist 
lug rights and customs As auch they are of con 
Siderablo vslno in the determination of inch right* 
and customs But atatements which merely 
narrate traditions and purport to give the history 
of devolution in certain famll es not even of the 
narrators stand in no better posit on than any 
otter traditon Mcrtaia Hcsain Khan p 
Mahomed Yatn Au Khan (1910) 

21 C W N 410 
I L. R 33 All 552 

, Authcn y of as ertd 

met — Its importance in settlement proceedings — 
Presumption ns to Us correctness unt l suceetsfvllj 
impugned though not a document er«a r ng a 1 tie , — 
Dispute between proprietors of two adjacent villages 
as to the ownership of milage common lands — Limita 
tion The authority of a waj b-nl are or reeord-of 
rights which is described by S r Henry Maine m 
his Village Communities page 7“ *« a detailed 
statement of aJi r ghts in land drawn up period c 
ally by the funct onaries employed in ec tiling the 
claims of the Government to their a! area of the 
rental and as the most important object of the 
Settlement Opera .ions not second even to tho 
adjustment of Government revenue is universally 
recognised. Lah v ilurlidhar I L It SS Au 
CSS A. K 3S 1 A 9“ referred to Though a 
waj b-ul are does no create a title it gives rise to 
a presumption in It* support which prevail* ant 1 
its correctness i* sueewf a tv Impugned- la * 
dispute between the proprietors of two village* 
Hoorah DarakkJ and Jfouiah SI er Alf of which 
the ionner belong'd to the plifnt ffs an I the latter 
to tho defendants as to tho ownership of village 
common lands measuring upwards of 7 989 acres 
tho plaintiffs contended that these lands belonged 


See Khoja Maiiojiedans 

I L R 38 Bom 214 
See Lieitatiov Act 18 7 Ecu II Art 
rn I L R 33 Bom 131 

See Mahohepan Law— Endowment 
See MadomeDan Law— Wake 
See Mauohedan Law— Horshif 

I L. R 35 AIL 197 
See ’Icstt-MAH Raef VaIidativo Act 
(VI OF 1013) V 3 

I LR 39 Bom 563 
S c Peuciocs Esdowme*t 
S e creefno Peuff Acr (I or 187”) 

« A° I L. R 32 AJL 631 

Are Wakt validity of 
S re IVaqf 


- by dedication or n 


See Mahomedas Law — Endowment 

I LR 40 Calc 297 

Bee Mahovidan Law — WaQF 

I L. R 35 AH. 68 

See Waqf 
See Wake 

23 C V7 R 138 
- ■ — contingent dedication — 

Set Mahomfda* Law— Wa*f 

I U R 1 Lah. 317 

delivery of possession whether etsen- 


See Mahomedaw Lire (H A«r) 

I L. K 43 AH 487 
- — - lllasory gitt to charily— 

See Mahomed »t Law — it ait * 

£1 C W n 308 

St 2 
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WAEF — contd 

principle o!— 

See Mahomedsb Law — Esoowk E'.T 

I L R 47 C&le 8S8 
■ • Residue ol income rataiosd by 
seltler, effect of— 

See Rsuarom Evdo water 

6 Pat W 218 

— 1 ■ ■ ■ (nit lor declaration of— 

See Cine PsoctDcae Code (1003) a 11 
Ui.E 38 AIL 424 

— ■ validity of— 

See Mahomeda* Law— W ater 

I LS 42 Calc 932 

Sea Ris Judicata 

It B 41 Calc 693 
— Sc ilement in perpetuity lor aggran- 


disement of the family, if valid— Deed of agree 

n»*n( tuii-jU'nUy entered into between mxtiirah and 
member! ol Ike family regulating -payment o/ allow 
anect lo tkem on Ur an ah deed of unkf, ■ / enforceable 
—Jf ureulman Wokf Validating Act (VI of 1013), 
V 1 declarator!/ elatute having retrospective egret. 
A wsbf vras created lor tbs maintenance ol the 
members of the family of the settlor “ generation 
after generation * and for the “ performance of 
worldly and religions affairs and of charitable 
acts A suit was subsequently brought against 
the mutaiooh by some members of the family 
which was however withdrawn on the execution 
at a deed of agreement between the parties sped 
fying tho amount of monthly allowance payable 
to each member of the family out of the income 
of the tvakf The beneficiaries sued to recover 
arrears of maintenance on the basis of this azree 
wont • ffeli— That the gift to charity £emg 
Illusory and the chief if not the solo object of the 
settlor being to create a settlement In perpetuity 
for tho aggrandisement of the family the icokf was 
invalid according to the docisions of the Judicial 
Committee The test to be applied in cases of 
tins character is whether there is a substantial 
dedication of the property to charitable usre at 
some period of time or other Abdul fata 
Mahomed r Raeamoy, L. R 22 I A 16 sc 

1 L R 22 Cole 619 (159/) Muiibennttta v 

Abdur Rahim t R SS l A 75 e e 1 L R 
23 AU 223.5 C W A’ 177 {1000) and Mahomed 
Kausiear Ah y Raise Pill, I P 321 A 16, 
• « / L.R 27 AU 320, 9 C IT A’ US0JI 
That the Mnssalman TC»kf Validating Act, 1913, 
is not even in t-rtna a purely deefaratorv statute; 
.ir’V'?/ U . eB f ** * T ; ta ' alteration £ fl the law 

?aiLl^ l ?e n v O K. re i r0,Pe . et!TB v ,n “P"" 1100 “<« «**/• 
h J .s d . ?„ th ? r J ocep i! 0 ' 1 . have not been validated 
bj this legislation Statutes which are properly 


WAKF — eonli 

Ulogal t cakje and the Coort cannot bo utilised for 
the oalorcemont ol a scliemo elaborately devised ho 
carry out a rlan of family aggrandisement m eon 
travcntion of the whole policy of the law That 
the agreement provided for a succession of allow 
ancss the amount of which could be varied bj 
tho family council from generation to generation, 
in favour of unborn porsons , and a schema for 
family allowances so framed, apart Irom a scheme 
of valid u-ahf is not recognised by Mai otnedan 
law NaW4B Kilajeh UambbiXau Sahib r 
Khajeu Solewas Qoadek .24 C. W. K. 13 

Mahomedan Law— Private trwt 

— Oift — Steential element* for validity — Rovtr of 
revocation — General principle*— Verted remainders 
In 1903 a Shia Mabomodan by deed conveyed cer 
tun immoreabio property to himself and other 
trustees for himself for life and after his death for 
the payment ol annu ities to his widow and daugtl er 
and the balance to certain chanties Further 
clauses provided that on the death of h>s widow 
her annuity was to go to certain other chanties and 
that on the death of his daughter a lump tnm was 
to be given to her son A further proviso reeorved 
power to the settlor at any time to revoke all or an v 
ol the above trust* In 1993 he revoked the trust, 
and executed a mortgage of the property In 1309 
he died and roceivors of hia estate were appointed 
Hiadanghtertbeafiledasnit foradcclsration, infer 
aha, that the revocation and subsequent mortgage 
wero invalid, and that the original trusts *ti*I ant 
sut»d. Held, that the conveyance m 1902 was in 
v»bd Looked at from the atandpolntol the Maho 
med.-.n law giver, a private trust would be no 
move than a private gift inter cue* through the 
medium of the third party, and therefore subject to 
all the conditions o! a valid gift, but guerre, whe 
ther private trusts were known to Mahomedan ls»" 
Banoo Begum v Jlfir Abed AU, I t R 32 Bern 
lit, discussed and distinguished. JaWABAt c 
R. D SrritNA (1910) I. L R 34 Rom. 604 

Posseiaion— Relation* of Wotawall 

with bencflciarie*— Invalidity of wakf — Enetcnee 
Act (i of 1872) er 115 and J/tf— Fetopprt— FesWt 
tuff Truet— Limitation Act (IX of 1908), e 10 — 
Life eetate—Shaflei Mahotnedane On J6th June 
ISol F, a Bhaf.ai Mahometan lady, executed w 
deed in the nature of a ecakf whereby sho settled 
certain immovable property In trust for her grand 
daughter M for life and thereafter on her descend 
ante from generation to generation, and in default 
thereof on the settlor’s hnshsnd's relatives and 
their descendants from generation to generation 
In perpetuity, and In default with an ultimate 
trust for the education of Mahomedan youtl *. 
The settlor a husband was appointed first trustee 
■ Mutawah, and provision was made in the deed 


merely declaratory chi...... 

pect.vo effect because if the statute ia m its nature 
^■‘Mtory the argument that it must not he eo 

" ‘Way pre existing rights 

" of the statute 
eions and the 

ot the legislation. That the wlf 
pronounced to be invalid tl « entire scheme 
■ »he agreement mast 
The assertion of the 

itires cannot validate 


lor a due i 


of Mnt 




construed a 
ceases to be applicable The net 
must ba determined from its pre 
e fact that the expression 


relating thereto embodied in 
Of necessity be ot no avail 
P»rt ea or of their represent 


ifter his deatl 
Mutawalis during the minority of his eldest con 
S A , paid the rents snd profits to 31 and after 
her death to her *on M II and her daughter A 
in equal shares Inl867S A attained his majority v 
and took overcharge as Mu tawsli and In or about 
1873 Landed over charge of the property to the 
beneficiaries retiming possession of the tru«t 
deed M II died in 1892 leaving one son 31 A 
who in his turn sis red the rents with A until 
her death in 1901 when be took tl » whole until 
he died in 1905 leaving him surviving his mother 

sod two widows.. In 1908 the mother snd two 
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"WAKF— could. 
widows, b*ing n 


_ i possesion, filed a suit praying 
.ui a ii^claratioa that the trust deed was void, 
and that thoy with certain othera were entitled to 
thj property The trust deed was held to be 
invalid, and a consent decree was eventually 
passed to the effect that the property should be 
divid'd, subject to a small provision for a certain 
charitable purpose, in equal shares between tho 
JIutawali oa the one band, and the plaintiffs anl 
ethers on the other The present plaintiff, how 
ever, who was one of the parties to the above pro 
ceedmgs, proved to have been insane at the t me 
aal subs*qaontly having regained his sanity, filed 
the present suit claiming the same relief as that 
■claimed by the plaintiffs in the suit in 1000, and 
upon tho same ground, namely, that If was en 
titled absolutely to the settled property The suit 
having b'ea dismissed, the plaintiff appealed and 
tho heirs of the original settlor F , were brought 
on the record under cover ot tie Administrator 
•Omeral who toot out letters of administration to 
F ’s estate, and consented to be bound by all pro 
•oesdings H eld, that the trust deed was void as 
bsing an attempt to create a perpetuity in tho 
nature of a family settlement under the guise of a 
eoatfnama IlcU, further, that tho*o claiming 
under M had obtained possession of the property 
from the Mutawah in the guise of beneficiaries and 
on the footing that tho loakfnama was a valid docu 
msnt, and thus, under »s 115 and 116 of the Evid 
ones Act (I of 1872) could not be permitted to deny 
that tho person from whom the possession was 
claimed had a title to such possession when it was 
banded over Jti re Anderson, (1905) 2 Ch 70, 
<1 stlnguished, ritll, therefore, that for the pur 
pos»s o! this suit, as between the parties other than- 


WAKF — could 

sanly follow that the petitioner is entitled to pro* 
cecd by application or that the District Judge has 
no power to relegate her to a tint Jain Li. 
kiuxcv t> Abdul Jmt JIc*. (1918) 

23 C. W, N. 139 

Res JndJcata— 21e/<nee due lo prcuous 

decision of High Court as authority — Mussalman 
AValj Validating Act (VI of 1913), title preamble 
and i 3, urhdhcr retrospective or pros peel ne 
only — Pm; Council decisions and pronounce 
merits on Indian Legislature Where there had 
been a previous adjudication by tho High Court 
on the invalidity of a certain i calf based on legal 
grounds (in a subsequent suit between the satro 
jarties) Held that (i) ordinarily that Court 
should feel bound, not on the principle of res 
ludteata but out of the deference which was duo 
to a previous decision of the High Court, to follow 
that authority , and (ii) that tho previous ccmclu 
sivo decision had not been affected by the reme- 
dial operation of the Mussulman Half 1 slide ting 
Act of 1913, which was not retrospective in effect 
hat prospective only Pahimunissa Eibi v Shaikh 
Marik Jan, 19 C IF A 76, approwd It is 
doubtful whtther the Cove mot General In Council 
would mate a legislative pronouncement that tho 
repeated decisions of the Pnvy Council wire 
erroneous, though from ita knowledge of the 
requirements of tho country tho Legislature may 
flunk that in future the law should be other* it e 
admfmstered Jlinourn Bui tii Mijumd.ir r 
Dewsv A js:.».v Hu (1018) 

I. L. R 43 Calc 158 


- Mutawall- Bight of inheritance— 


Theogh a dmwidvnt of the tatffiOtr of a \mij 
■ l — - nreferent tal claim to the c“-- 
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WAKF— ceuM ) 

Defendant <0 recover the property Held — That 
the appointment of tho Plaintiff as tnalvah 
entirely mlUn tho daciaon 61 the District 

as Kaii and. in the cirehmstaoces of tho c __ 

was not without Jurisdiction although tbo Ilamtiff 
eras a etrongec {ttnati Aetf ifoola flavood, 
L X 43 1 A 127 * e 1 L E 43 Calc 1055 , 
20 C IF A' HIS (1916), referred to Held, on a 
consideration of the it al/aoma — That as there eaa 
a substantial dedication of the corpus and income 
to chantablo uses within tho tost laid dorm by (ho 
Privy Council in i/wjilu«*rj»ri v At dvl Bahin, 
t B 28 1 A IS 4 c 6C IF. A 117 (1900), 
and Ifufa Ramanadan v lata Iettxat, L. P 44 
1 A 21 4 t 1 L R 40 Had lit , 21 C T) A' 
621 (1916), tho tea 1/ was not invalid as being iliu 
•ory Hell, further — That in tho mortgage curt, 
tho enter of the founder whooxecuted tho mort 
gage was not in the language of a 11, C. P C-, 
litigating under the same title as that under which 
the Plaintiff was litigating for the was sued in her 
eeaulac capacity, not as trustee, and that auit did 
not create the bar of ru judicata II ill per 

RtcninDSor, J —That tho suit was governed by 
Art 134 of the Limitation Act and was barred bv 
limitation, having been brought more than 12 
year* from the date of tho morlgago, from which 
time limitation began to run and not from the 
data when the Defendant obtained possession of 
the property Per Shimsoi. Hnu J . — That tho 
onus to prove that the suit ires within time was 
on tho Tlomtlff who Isilcd to discharge that onus 
and ahow that tho mortgage was not followed by 
possession and in that mew tif tlia cose the suit 
was barred by limitation under Art 134 of the 
Limitation Aot Per ItioRiBDso-f, J — A (oil to 
which Art 134 applies must bo » suit to recover 
possession The rlalnliff roust be out of posses 
sion and the Dofendant in possession The trans- 
fers eh efly rontemplated aro apparently transfers 
for value in excess of the limited powers of the 
trustee or mortgagee In terms the article would 
apply to a transfer within those powers but in 
such a case the true defonce to a suit to recover 

S oswawon would he title and not limitation though 
i some cases limitation might be useful as an 
alternative defence The date of the transfer is 
the date on which the property Or the title was 
transferred by the transferor to the transferee 
and where the transfer fa effected by a registered 
— ;Strom»nt that dale n the date of tho instrument 
Vho date ol the transfer as the date on 
liowed by possession is to 
rords which are not l! ere 
t the trustee u that of » 

duly constituted trust it - 

is immaterial under the present lew whether the 
transferee takes with or without notice of tin 

trust Under Art 131 of the present Limitation 

Act the transferee without notice and the trans 
leree with notice are on the eame footing Where 
W1 U * soanagw he i» not the 
ostensible owner nor has the transferee anything 
corresponding to the English "legal estate" to 
■St over igslnH the prior equity of the beneficial 
owner i the legal ownership and the prior eonitv 

wrtwL. V 1 ' t he ease of a transferee 

without notice U minimised by the system 
?' "5'rtrabon The mataaU 0 f a wot/ estate 

is uot the ostensible owner of the estate bn» . 


which the ti 
Import Into the ai 
Where the posses 


WAKF—coccV 

mere manager and in ite case cf a t tiblic chantablo 
endowment lbs legal ownership la in the Divine 
Being or in tho charity created, in Ilia name A 
transfer by a biufuoli who attune* to deal with 
the trust projerty as if he were the true owner 
in breach of her duty and in fraud Of ILe trust 
reposed in him is vllra sirrs and may te avoided 
by timely proceedings properly taken for fie 
purpose Tie vice m the transferee a tille whe 
tfaer he takes with or without notice of the trust 
can or.lv be cured by lapse of lime Kataix 
Das r Kazi Aidts Blow . £4 C. W. K. 690 

WAKF VALTDATINCZACT (VI£0F 1913). 

// voutd operate retroi- 

E irrty Tho ITikf Ttl dating Act (M of 111] 3) 
no retrospective effect FanmrM'Si Biti r 
Saaixn Mams Jaw (1014) . 19 C. W. ff. T6 

S S — Act, if oprrolet rttroepeelitelj/ 
The operation of the Jlnsolraan Waif Validating 
Act of 1S>13 ts prospective and rot retrotpective 
and it did not affect a previous conclusive decision 
ol tho Court declaring a waif to tc invalid ifano 

Min Bcxtli MsJtsniiR v Dew aw Asuos Kara 
(1913) . . 18 C. W. E. 967 

— — Mulencollt — Mailers 

connected inlk tralj Snap religious matteri—bcs 
Cendant ol Ike founder — Preferential clam to pivta, 
icoUiekij. — A o right cf tnheritavee—Qadt tndtr tit 
Afahemrrfnn low omiin) /audio** i« tflotici s to 
iraf/a — llu egnucalent In Ike Lntuh Indian lyirim 
of lav— Potition of the Sulordu ate J vise— -Diet net 
Judge, jurisdiction of Though a descendant of the 
founder of a trail property haa a preferential claim 
to the office of the mu/aiooffi, he does not become 
mutaicalli by right of inheritance but )aa to le 
appointed inch by the Qadi who may supersede 
him if he is not so qual tied. Lo right of inhcn 
tence attaches to a religions endowment Slnjel 
&>lioi«ilak v A Sit ul Klair 11 ZIvUo/o IIP 
37 Calc 263 Soyod Abduta v Eayad Zain 1 L P 
13 Com $55, ileolvmmud Sad <1 v Jllookt wnvd 
Alt, 1 Mac Eel Pep 22, and Malm- Banco v 
Ago Mahomed L C 31 1 A 46 . I L Jt 34 Calc 
US, followed Ekamn Cl aron X Aided K dee*. Z 
C ir K 156, In re WootatunvefUa Bill 1 l It * 
36 Calc 21, In re Ualimei Staton, 1 L B 37 Calc 
870, A.rioi Ckand V Oolam Hoiecm, I L E 31 
Calc 179, Mohammed r Eyed Akamcd , 1 Bom 
n C R IS, Jamal v Jamal. IRE] Bom 633 „ 
Baud Ska v Jemal Ska, I L P 3 Bom 72, Bala 
r Sassarudd is, / L Jt 18 Bom 103, A G v. 
Aided Kadir, 1. I B IS Bom 401, KudeaMla v„ 
Mohmi Mohan, 4 B B. B 134, Mohammed v. 
Aimed that, I L. R 25 Bom 32 7, Sa’pd Alt v 
Alt Jan.. [ L. B. 3. i All 9S.. Muhammad AIM 
Majid v Ahmed Eared. 11 AU L J 673, referred 
to Under the Mahomedan law that Qadi alone 
was competent to exercise authority in respect of 
\rai}» who was so expressly authorised in hi* 
lettera patent There was some difference of 
opinion upon fhe question whether inch express 
authority was needed where a person was explicitly 
appointed the Chief Qadi , but even here the bal- 
ance of opinion of jurist* favour* the view that 
power ahould be expressly conferred on the Chief 
Qad) to validate the administration of trails by 
him There is also authority to ebow that the 
supreme authority In the State, hr whom the Qadi 
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WAKF VALIDATING ACT {VI OP 1913}— 

tonld. 

is appointed, need not bo a Mahomedan and 
although thora js some divergonco of opinion there 
is also authority to show that tho office of Qadi 
may bo held by a non Muslim for tho decision of 
disputes between non Muslims under Muslim pro- 
tection As this is a matter regarding religions 
Usag63 and institutions within the meaning of 
s IS of Regulation IV of 1793. tho rights of the 
* parties must be dotormmed with regard to the 
provisions of tho Mahomedan law on the subject 
It follows, accordingly, that a Subordinate Judge, 
who has not beoa expressly authorised by the 
Government to exorcise (unctions in connection 
with the administration of ualfs, is not compc 
tent to act in that behalf Whether a District 
Judge has Implied authority to exerciso the func- 
tions performed by a Qadi under the Mahomedan 
law is doubtful In respeot of icalft which may 
bo doscribod as trusts created for publio purposes 
of a religious nature within the meaning of aub- 
a (1) of s 92 of the Civil Procedure Code, 1006, 
the District Judge may be assumed to have been 
authorised to discharge tho functions of a Qsdi 
T&« real djfSealty arrow r.t tko casts of pet rate 
wakfs It is dosirable tbat the Leal Government 
should, to cover such cases, authonso either Die 
trict Judges or Subordinate Judges or even Judi 
cial ofheers of a lower grade, if necessary, to exer- 
cise the functions of a Qadi ArtKAirctESSA Bin 
1 . Abdul Sobiias (1915). I. Jj. R. 43 Calc. 487 

WAQF. 

Set WaKi t. 

WAQF-NAMA. 

. ■ ■ — ■ — — ■ Grantor changing pro- 

prietary pottuiion to that of a tnutawah — Appoint 
mint of trustees without transfer of ownership — 
Possession aS managers and tuperintendents to pro 
teet i cagf property — Injunction by Deputy Commit 
Stoner tn reipetl of property out of Sis jurisdiction 
— Disqualification of registering officer as bating 
" interest " in oijeefs of endowed property, who has 
acted in good faith — Defect in procedure — Punjab 
Court of Wards Act (Punjab Act 11 of 1903), se, 11 
and 12 — Registration Act ( III of 1877), si 17. 87 
and r 171 of,ruU$ mad* under t €3 A Muhnm 
msdan landholder, with property psrtiy in Ksrnal 
and partly in Muxaffaraagar, on the 23th of 
August, 1903, executed a waqfnama, or deed of 
charitable trust dedicating specific property to 
Teligious purposos The terms of the deed were ■ — 
"I was tho lawful owner of the property I hsd 
power in every way to transfer the same By 
virtue of the said power I divested myself of the 
connection of ownership and proprietary posses 
sion thereof and placed it in the proprietary pos- 
session of God, end changed my temporary pos 
session known as proprietary possession into that 
of a mutawftlli (superintendent) “ Tho grantor 
resided at Katnal m the Punjab, but finding that 
the Deputy Cotorausioner was about to place him 
and his proper (v under the Court of Tlards he 
went to Jfuxaffamegar out of the Jurisdiction of 
the Deputy Commissioner of Kamel, who on the 
30th of August, 1908, under ss 11 and 12 of the 
Court of Wards Act 1903, issued an injunction 
restraining him from executing any deed of aliens 
tion of his property The waqfnama was not 


WAQF-NAMA— eonfi. 

withstanding, on the 1st of Eeptember, 1900, 
registered by the Sub Registrar of Jfuraffarnagar. 
On the 9th of November, 1908, the grantor exe- 
cuted a further docoment appointing trustees to 
be superintendents titer bis death of the charity 
to which bia property had been dedicated under 
the deed of the 25th of August, 1908 The grantor 
died on the 26ih of December, 1908, and on the 
8th of July, 19J2, the respondents, who were the 
trustees, brought a suit against the appellants, the 
grintor g heirs, who bad obtained entry of their 
names la the Revenue Pegister, as defendants, 
alleging that the deceased had duly dedicated his 
property to tho chanty and claimirg to Le the 
parties named to execute the trust Held, tbat 
the waqfnaroa, inasmuch a* it did not purport to 
transfer to the trustees named in it the ownership 
of the waqf property but made them merely muta- 
waUia or superintendents for its management and 
protection, did not reqmro registration under the 
Registration Act, 111 of 1877 The injunction 
issued by tho Deputy Commissioner of Ktrnal 
under as H Bn d 12 of tho Punjab Court of Wards 
Act (Punjab Act II of 1C03) »n respect of property 
wh.-ch, together wifi tie grantor, was at fie date 
of issue not within his jurisdiction, was held to he 
invalid and inoperative The Enb Registrar, who, 
being a tmsteo of one of the objects of tbe waqf 
nama entitled to the benefit of the trust, had regis 
tored tho deed, but in bo doing had acted in good 
faitb, though “personally connected with and 
Interested In the document *’ within tho meaning 
of r 174 of the rules made nnder a 69 of the Regis 
tration Act, III of 1877, was held by his action 
not to have Invalidated its registration, as it was 
a defect m the procedure which a 87 of tbe Act 
was Intended to remedy Muhammad Rustam Ali 
Kbah v Mcshtaq Hcsaih I. L. R. 42 AIL 609 


WAR. 


See Waoino Wa* 

See Cobtbact with Ekzmt 
See TrADreo with Ebimt 


effect of — 

See Bills or Exchange 

I L. R. 46 Calc. 684 
See Cobtbact ■ I. L. R, 41 Mad, 225 
See Cost fact Act, 1872, 8 60 

I. L. R. 40 Bom. 570 
See Debtoe >sn Cbiditob 

I. L. R. 44 Bom. 1 


Sc* Sale 


I. L. R. 40 Bom. 11 
I L. E. 45 Calc. 28 


See reserve kits 


L sf 42Calc. 1094 


— — effect of, on ccnfrscfiol affreight- 

ment — 


effect of. on contracts entered Into 

hr a manager of an Indian branch of enemy 
firm prior to war—- 

See Covtbact with Enimt. 

I. L. R. 44 Bom. 631 
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W AM). 

Sea CtTABDIAjr AWD WABD. 

— ■ ~ tditaaUoa tj natatal tutffin ot 
minor— Suit to set aside — 

Sea Limitation Act (IS ot 1008), Abt 
44 . . I. L. R. 42 Bom. 742 


WARNING OF FIRE. 

Ste I'cscrakcb I. L. R. 41 Calc. 681 
WARRANT. 

See ASRE9T, WiJim TO 
See ATTAcnstrTr. 

1, L R. 40 Calc. 843 
See CBranuL Pr.oczncEX Cobb — 
is. 63, 66, 110 I. L. R. 33 All. 407 
a 73 . 2 Pat L. 3. 487 

18 C. W. N, 824 
See Fo*M or Waebast 
S ea Habeas Coarcs. 

I. L. R. 38 Calc. 164 
See Wabrast or Aaaasr 
— — — ■ lar search ol horns— 


resistance of execution of— 

Ste Feiai Coca, a 183 


- with alterations— 


Set Maoistbate, jcsuDicnos or. 

X. Ii. R. 39 Calc. 403 

» itnm — Nucuingfrom 

lawful custody — Warrant ajatnel a tcilnetl utueJ 
■ a the firtl instance inlKout recording me one in imf 
iiw— Legality of tenrranl and arrest — Final Code 
(Arf XIV of 1SS0), e 223 B— Criminal Procedure 
Code (Act V of ;j9i), /. SO, ScK V, Tom VII— 
Practice The jmu* o! * warrant el arrest by • 
Magistrate against a witness In the first instance, 
drawn op In the terms ol Form VII ol Scb. V of 
the Criminal Procedure Code, bot without record 
ing his roaaona ut writing therefor, as required by 
> 80 ol the Code. Is illegal , and a person rescuing 
the witness arrested tin each warrant la not guilty 
of an oflenoe under ■ 22S B ol the Penal Code. 
SuBDESWAR PaCRA* r EllfEBOB (1911) 

I. Xj. R. 88 Calc. 789 


allowing hail mtioul intimating that bait tine Urn 
allowed, Iwaiity of — Lawful custody— Rescue from 
siwtaty £\r * warrant wnicfi pronaVu' Ar dan" a 
con. Bln »rreit«d one S without ginng him inti. 

bait had been allowed , 3 was then 
om-WM- of P«raons, who assaulted the 

Utore *•“* tlle *r»e»t of S was illegal. * 

d «*rt.i l; t 4he arrest the constable 

re^I**! . T. b iT 8 “Id. “Can yon give the 
S was not in )r— r -’ 




and'tta “S'—** constitute any oSence 
jT n „£ K? 1 rescued S had the right ol 

atances of th-n.^v’s* 11 ' 7, ond ' ,r , th « ««»»• 


. exceeded that right. 


WARRANT — eoiitd 

they could not bo held guilty of any oflence, 
SnrAstA Caras hlAjcuruB e. Tub Kiso Emtseob 
(1911) . . . . J8 C. W, N. 549 

■ - ■— — ■ — ■ i — TTarroel ietueJ by Civil 

Court to bailiff— Bailiff, vho te— Effect of tndorst- 
enent by .Your — Execution by peon tryomf time fUli 
by A'aiir but iriMm dale when warrant returnable — 
I'ton'e custody, if fauful — Rescuing from eve h cus- 
tody, if offence — Indian Ptnol Code (Aet XLY of 
ISS0), o JJT — Cm I Procedure Code (Aet V of 1908), 
O XXI, r 25 Where a warrant issued by a 
Civil Court was addressed “to the balhfl ’’ and 
made returnable on the 30th August and the 
Nazir ol the Court endorsed it with a direction to 
a particular peon to execute it within the 29(h 
August, and the peon executed It between the 
25th and tho 30th August i Held, that the fact 
that the warrant is addressed to the (null 3 show* 
that it It the person who actually males the tenure 
who It authorized by it, namely, the peon, who tbos 
derived his authority from the Court which issued 
the warrant, and not from tho Nazir who endorsed 
it, and the execution ol the warrant by the peon 
lilbsequent to tho date fixed by the Nazir and 
prior to that on which It was made returnable by 
Court was lawful and the rescuing ol property 
attached from hit custody constituted an ofience. 
Per Coxr, J —Tho term baitlfl should not bo con- 
fined to tho Nazir O XXI, r 25 of the Civil Pro- 
cedure Coda abowt that the warrant la referred to 
the officer entreated with the execution of procesa 
anil It Is cloar from the terms ol that section that 
that officer la not tho Nazir but it )a the peon- 
Dloram Chnnd v Queen Enpreee, 1 L. It 22 
Cale 1ST, distinguished, benzu Au r KntO- 
Ewrzaoit (1913) . . I. L. K, 40 C*Ic. 849 

. 17 C. W. N. 841 
— - - — — . . i Validity of worrant— 

Warrant, eigntS but not leaM—Arrtet under eucb 
warrant — Purer and escape from lawful cvetedy— 
Criminal Procedure Code (Act V of JIBS), t IS (/) 
— Penal Code (Act XLV of USD), t 225B. Vnder 
a. 75 of the Criminal Procedure Code, the affixing 
of fhe aeal of tho Court ia essential to the validity 
of a warrant An arrest under a warrant duly 
signed but not sealed Is, therefore, illegal I and a 
conviction under a 225B of the Fenal Code is bad 
in law. Mahajas Enxren v Eurraoa (1914) 
t L. R. 42 Calc. 708 

WARRANT CASE. 

Set Cbjvtval Pboc surer Cons, 1898, 
S3 248. 258, 343 

X t. R. 37 Fom. 369 


See Wakhivt 


trial of— 

Sea Cumzxal Procedure Cook (Act V 
or 189S), a. 256. 

X. u R. 39 Had- 503 
WARRANT OF ARREST. 

Ste Chiunit, Pbocipcrz Cons, * 76 
2 Fat L. J- 487 
See Ptral Cons Act (XLV ot I860). 
*- 223B . . L L. R. 38 All. 506 

. ■ — — * ■■ TPXeZJer Ihvjvstrate’e 

signature ti nweasary— Warrant directed fe affect by 
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•WARRANT OF ARREST— conld. 

•official designation and not by name, vahddy oj — 
Omission Jo explain to accused tte contents of 
uananl, effect of — Code of Criminal Procedure ( Act 
V of ISOS), si 15, 77, IV. SO, 531 and 554— Penal 
Code ( Act XLV of i860), it. 224, 225 and 353. 
Where the Magistrate issuing a warrant lor the 
arrest of an accused person signed the endorsement 
on the warrant, directing that if the accused gave 
bail for Rs 100, he was to be liberated, but only 
initialled that part of the warrant which directed 
the arrest of the accused . held, that it was gross 
carelessness on the part of the Magistrate not to 
have signed his name m both places, but that the 
omission to do so was not in itself an illegality 
which vitiated the arrest. The Illustration to 
•». 537 of the Coda of Criminal Procedure, 1898, 
covers a case in which the Illegality of tlio warrant 
itself is a fact in issue, and does not relate merely 
to a case in which the defence to the substantive 
charge is that the accused have not been properly 
brought before tho Court. A warrant directed in 
the first place to a police officer by his official 
-designation and withont inserting the officer's 
name is not illogal, but where the officer originally 
entrusted with the elocution of a warrant directs 
it to" another officer s 79 of tho Code requires the 
name of the latter officer to appear upon the 
endorsement Omission on the part of an officer 
executing a warrant to explain to the accused the 
jpartlcnlara of the warrant, after showing him the 
warrant, does not invalidate the arrest All that 
» 80 requires is that the accused shall bavo a 
.reasonable opportunity of knowing on what charge 
ho is boing arrested end before what Court he ta 
to appear, so that ho may take steps to arrange 
for bis defence Where the constable executing a 
warrant of arrest showed the warrant to the 
accused and Informed him that he would take bail 
if it was offered, and tho accused a 'sorted that no 
warrant had been Issued against him, and tbo 
'Constable thereupon took him Into custody . held, 
that tho terms of s 80 of the Code had been sub. 
etantially compiled with Bankit Behaxt Binoh 
v Kivo Eufekob . . .3 Pit L. J. 493 


WARRANT OF ATTACHMENT, 

• Signature of Shcntladar 

and not of Court issuing it, effect of — fcexfeaec (del 
d.1 of W0), i Hi («)— Cods of Cm! Procedure (Act 
V of ISOS), O XXI, f 24 Where a warrant of 
attachment was signed, not by tho Monsif issuing 
it, but by tho Sherutadar, and did not bear the 
seal of the Court, and the accused were charged 
with rioting with the common object of illegally 
rescuing tho attached property , Held, (1) that 
the onus cf providing that the Shenstadar had no 
-authority to sign the warrant waa on the party 
contesting the validity of the warrant (in this caw 
the accused), (2) that, in snch a case it is not for 
the prosecution to prove the authority of the officer 
•signing the warrant ; (3) that, the provision* of 
O XXI, r. 24, of the Code of C7vil Procedore, 
1 90S, being mandatory, the emission of the Court’s 
seal on the warrant rendered the attachment 
illegal j (4) that, therefore. th» common object 
charged was not an unlawful common object and 
-consequently lb* charge of noting was net sus- 
tainable. hernia Bex c Kivu EsmaoB 

3 Pat L. J. 63* 


WARRANT OF ATTORNEY. 

application to file — 

Set Practice 1. L. R. 37 Calc. £53 
WARRANT OFFICER. 

of the British Army — 

See Anar Act (44 & 45 Vic. c 58), es. 
145, 100 . I. L. B. 43 Bom, 368 

WARRANTY. 

Nee Costbact . I. L. K. 37 Calc 334 
15 C. W. N. 881 
Set Transfer of Property Act, e 65. 

15 C. W. N. 655 

sale ol goods— Delivery to he given 

on amval ol steamer — ,t 

Sec Contract I. L. R. 45 Horn. 1222 
• sale and purchase ol goods to be 

macnlacfnred by a Mill — 

■See Contract . I. L. R, 44 Bom. 907 

WASTE. 

- ■ ■ ■ ■ — ownership of— 

Nee IIiras i Village. 

I. L. R. 49 Mad. 410 

— Gift ly a lift tenant— 

Shag property— Intern! talcn ly in dote of ifaho- 
wedan Ehagdar— Gift ly hlahcmedan widow for 
Ipintval benefit of her husband— Intention of indite 
to mol t gift of her husband » property— Danger to 
recession — Receicer, appointment cf The gift of a 

r Drtion of tbo property of which the donor fa a 
(« tenant constitute* watte, unlcm eome necessity 
can be tot up by the person making the alienation 
A Mahomedsn widow, who according to custom Is 
only a life tenant of the Bhagdsn property which 
belonged to her husband, cannot make gifts of the 
estate as if the were in tho position of a Hindu 
widow who is entitled to make alienations to secure 
spiritual benefit to her husband. The fact lhat a 
life tenant fa anxious to get tbe lands transferred 
to the name of another person, does not by itself 
constitute watte, but It might constitute a danger 
to the fnteresta of tbe reverstoner which a Court 
might take into consideration on the question 
whether bis interests should be protected by 
appointing a Receiver Annie Must, r. Bat 
Bin (1919) . . l. L. R. 44 Bom. 727 

WASTE LANDS. 

Set .Madras Faints Laid Act (I or 
1008). * 8 I L 2. J8 Kxd m 

— — owners tip of ktdevaram — 

See DraiTATtcK Act (Act XV ft 1677). 

«. 22 . . I. L. R. 40 Mad. 722 

WASTE LANDS ACT (XXln OP tttZ). 

«. 18— 

— - Ftatrdurt under that 

Aet — Sale, by Goeemment, cf laris under tht Jet 
— Error ta adrerluemrat tf tale —Ahmet cf frtof 
of proclamation ousting jurindutten Cf ordinary 
Courts and constituting a N renal Court — Three 
years' limit for chins only applicable to proceeding* 
le/or« Special Court— Act applied to tiler lords 
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WASTE LA TO 3 ACT (XXIII OF 1883) — eonli. 

- - f 18 — eotdi 

than those only held by Government Great weight 
had always bean, given by the Judicial Committee 
to the ancuraoy of survey maps : they were not 
conelnsive, but la the absence of evidence to the 
contrary they WiU ba presumed to be accurate 
This appeal arose out of a suit by the Maharajah 
of Tipperah to recover posses.lon of certain plots 
of (and in Sylhot {torn the Government and from 
certain Tea Companies who in virtue oi leases 
granted by the Government were in possession of 
tho lands in soil There were concurrent findings 
of fact by the Courts in India that the lands in 
question were da facta la the possession of the 
plaintifl and h>* predecessors since the beginning 
of the 19th century, and that the dispossession 
had tahen place within 12 years before suit so as 
to exclude the plea of limitation snd tho Judicist 
Committee substantially uphold the decision of the 
High Court ia favour of the plaintiB One plot, 
howew, had berm told by the Government as 
waste land and the salo was not tn any way stopped 
or interfere 1 with by tho Rajah, and more, than 
three years had elapsed Icons tho date of delivery 
to the purchaser which was tho period provided 
hv s [8 of tho Waste Lands Act (JiAItt of 18«3| 
after which no ‘ claim to sny land, or to com 
pensalion or damages sft respect ol any land sold 
as waate land could be received ” , and It was 
contended that the wit was barred by a 18 as 
to that plot Held, that tbe Act was one which 
was drastic In its character and made great in 
vasion on rnrate rights The defendant wh<> 
pleaded It most therefore bring the matter strictly 
within Its provisions which clearly pointed to Hut 
necessity of proper Intimation being given by 
Government as to the proposed sale and wh^re 
they had given a misleading notice and had ad 
Tertised a aa!e of lands in one district when they 
were situated in another district, the whole of 
the salt) proceedings failed for want of a proper 
basis When a claim was allowed under trio Act 
procedure was provided for the issue of a pro 
clamation which oualef tbe jurisdiction of tbs 
ordinary Courts and constituted a Special Court, 
and no proof had In this case been given that 
any proclamation was Issued. Tho provision as 
to three years in a 19 was clesrlv applicable to 
tho proceedings before tl 0 Special Court and that 
Court alone Tbo proca lure under the Waste 
Land* Act is not applicable outy to lands belong 
ing to the Government S*C»etabv or Brava 
ron Ixwt v Ciskidba Kisnnaz susixti (19161 
L R. 43 I. A 303 
I L. R. « Calc. 328 

WATAN 

See ItoHiaT n»*Torr»*T Ofvicm Aw 
(Bow III or 1374) S3 23 3d 

1 1,11.19 Bom 85 


Sr* Bouear Xlirrecs Jcrrsnimov Act 
(X or 1870) * 4 (a) 

WATER. X L. R 45 Bom 1X11 

S»e Risrwrsr , 15 C W. K 259 
I. L R. 42 Calc. 164 


See nr A max Rights 
- . flowing, right fo — 

Set Madras Ibhigatcow Crss Act (Mad 
A or VII or 1863) s. 1 aid rBortso, 
S3, 1 asp 2 . L L. R. 40 Mad. S90 

— - — • tot wtt lands— 

fire Mad has Isbioatios Cras Act (VII 
of iSflu), ■ 1 1 L B. Si Mad 697 

- ■ ■— proprietary rights fa— 

See Madras Isbicatio'. Cxm Act (VII 
or 1865) X L. B. 37 Mad. 322 
— ■ ■ right to the flow of- 

fice Easeketts Act (\ or ISS3), as 2 
(c) avd 17 (e) I L. It. 42 Bom 288 

— . rights respective flow of- 

fice Easejekt L t. E. S3 All 619 
WATEB-CESS 

See Madras ttATrn Cess Act (VJI or 
ISCS) . in, S8 Mad, 87 


UB 47 Talc 426 

WATER DUTIES. 

See NaviOABtt River 

I L. E 48 Celc 39a 

WATER COURSE. 

Stt Madras Isbioatiok Water Cess 


— - - ■ . .. Agricultural la rule, 

upper and loirer, earners of — Pi jit of up per owner 
la dram hit voter tiofiiraHy on lower land — Irdian • 


Easements Act (T of iSS!) s 7. ill (a) and (.) 
The ruling In hlahamahayadhyaya Itangacbanar v 
The Municipal Council o| Kimitaloriom, I L It 
!9 Had 539, distinguished An owner of upper 
agricultural land Is ontitled to let hia water flow 
In it« natural course without anv obstruction by 
tho owner of the lower land, end the lower owner 
is not entitled to raise anv bund on hia land which 
wilt h»ve the effect of seriously Interfering with 
tho upper owner a cultivation and Sulramariiim 
Ayynt v Itonuichawdra Pan, I t fi t Had 333, 
and Abdul Ilatim T Oaveeh Putt i J P ]i 
Cote 321, followed. Sawjowa Ltiiiat v Pmorat 
Peddmr (1910) Mad B A 5/5. dissented from 
P.iitASWAu.’t c Rim <19135 

I. L. R. as Mai HP 

WATER-6ASSAGE. 

See Dtsrrr c cosctbsko Fasewebt 

I L. R. 39 Csle 56Q 

WATER RATE. 

- ■ ■ - .i Madras Board of Pert 

nut fiioadiup Ofdtrn Eddie* J-HtS C* I, App of 
• D.rr 2 and 3-" Full water rat," meaning f, 
Tho words “full Watergate"' in V 2 of tfc* Stand 
In? Orders ot the Madras Board of Revenue Cb I 
Ayp I. a. D (Ed 1900, P Ot), wan full Water* 
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WATER RATE— cortld. 

lata in respect of wot cultivation and not fnl* 
water r&to m respect of the crop actually raised 
Secretart of State tor India v Subba Row 
of Kcbnool (1910) . 1 I. R. 34 Mad. 426 


WATER RIGHTS. 

See Easements] J. L. R. 37 Mad. SC4 

See Madbas Irrioation Cess Act 1SC5> 
a. l* 

LLB. 40 Mad. 8S0 

■ Surjace water — Sight tf 

oirnef o/ higher land to discharge surface voter ottr 
adjacent lower land — Inability o/ the ounce oj ter- 
fient tenement to discharge tame ernnj to rue o/ lei 
0/ adjacent stream by silling — II is remedy — Dominant 
otmer’e right, if affected It ia well settled in thu 
country that tlio owner of higher land is entitled 
to discharge surface water over adjacent lower 
land Where, owing to the silting up of a stream 
into which the water thns discharged ultimately 
Sowed, the level of the bed of tho stream became 
higher than the adjacent lower land, to the Inccn 
vomence of the owners thereof Held, that the 
Increase of harden to the eorvient owners not being 
due to anything done by the dominant owners, 
the latter were still entitled to exereite their rights 
and it was for the servient owners to take such steps 
as might be advisable to deal with the difficulties 
created by tho nso in the bed of Do stream Ka«i- 
swab Mcebebji r Jtoti K t mae ItcsnrBJi (1817) 

22 c. w. n. eee 

WAY. 

See Right or wav. 


— ■ ■ — -■ - Puttie way — Pulhe 

dram when filled up it becctnta public way A 

K llio dram does not become a public way merely 
:ause it is filled op Ram Chasdba 6m r 
Eawasmisi Disi (191 C) . 20 C. W. N. 773 


- Suit far dec Jar a 


—'Whether it is necessary to locate the exact position 
or to show whether any definite track was used — 
Plaintiff to establish the termini from and to which 
the way tuns — Plaintiff to enjoy the right in the way 
pointed out by owners of servient tesemest — If not, 
the nearest route In a snlt for a declaration of 
tho plaintiffs' right of way it is not necessary to 
locate the exact position m which the way was 
enjoyed over the compound of the defendants, nor 
is it nocessary to show that any deGnite marked 
pathway ore c tho coapoand wa* alwaya used. Jf 
the plamtiSa establish the termini from which and 
to whloh tho way runt, the plaintiff* would bo 
' entitled to hare tho right of way and that right 
would be enjoyed In the way that the owners of 
the sement tenement point out as being the track 
Over which the way ihonld be enjoyed ; and. if 
not, then the plantiffa would bo entitled to enjoy 
the way by the nearest route. Laxhi Kant a Rot 

r Raj Cjtamdba Shaha (1918) 

. 1 22 C. W. N. 922 


gslithat a suit for a 

declaration that a pathway 1* a village pathway, 
can suoeeod without proof of special damage 
Ifaitrsn Chandra Saha r Era* Jiatb Chakra* 
•itn 

20 C. W. N. 887 


WEEKLY BITTING LIST. 

— — notes to the— 

See Criminal Pbocedcbe Code (Act V 
or 1898), ss 421, 233. £37 

I. L. R. 39 Msd. 627 
WEIGHTS AND MEASURES. 

■ bye-law for — 

See Bombay City Mdnicifal Act (Boa. 
Act III or 1888), as 418, 4C1, cl. (o) 
I. L. R. 41 Bom. 680 

WELL. 

See Easements Act (V or 1882), s« 13 
and 47 . . I. L. R. 45 Bom. 80 

Nc* Landlohd and Tenant 

I. L. R. 85 AG. 292 

WHIPPING. 

~ ~ sentence of — 

ffe« Wjnrmc Act (1\ c» IttP) f 3 
L L R. 35 I cm. 137 
WHIPPING ACT (IV OF 1EC9). 

• ■ •• • • S 3— Criminal Procedure Cede {Act V 
0) ISOS). , £Si— Indian Penal Cede [Act IIP tf 
I SCO), a 7— Sentence o/ whipping inly j a tied cn 
accused-order to accused to iteft/y 7umiinc<— 

I alidihj c f tj, e ct j tT e Gfs of the Criminal Tro* 
cedure Codo (Act V o( 1608) mutt lo strictly ecn- 
atnied The order contemplated by the tectlcn 
can only be msde at the timo cf ptttirg rrnteoce 
of tranApcutation or imprisonment open a convict 
It cannot lo made where the Court, Instead cf 
passing that sentence, panes a sentence of whip- 
ping Emfeboh v Tout Ditta (1910) 

I- L. R. 35 Bom. 137 

WIDOW. 

See Babuana Grant . 

I, L. R. 42 Ca!c. 682 
See Fraud , I. L. B. 80 Bom. 185 
See ITivdo Law — A somos. - 

See Hindu Law— Alienation 
See IIivdc Law — Debt 

I. L. R. 39 Bom. 113 
See Hindu Law— C irr 

I. L. R. <2 B6m. 136 
See ITiNcr Law— Inheritance 

L L. R. 38 Bom. 138 
1. L. R. 42 Cak. 1170 
Set Hindu Law— Legal ktcm-itt 

I. L. R. 30 Bom. 88 
See Hindu Law— Revzbsioheb. 

See n»ou Law — Widow. 

Hindu Ridow’s Remarsiioe Act 1856 
See If is dc Law— R rix. 

L L. R, 37 AIL 422 
L L. B. 35 Bom. £79 
See Limitation Act (IX or 190S), Fen. 

1, Arts 141. 144. 

I I- E. 42 Bom. 714 
Sts Mahomed an Law — I'owyr. 

8u Majytemancy 

I. L. R. 34 Bom. 278 
I. L. R. 38 Bon. 131, 383 
I. L. R. 43 Bom. 66 
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m~<onld 

See Pts jddica ** 

1LE 38 Bom. 127 
See Will 1 LB 35 Bom. 279 

adoption by— 

Set ArrSAL to Pairs Couhcil. 

1 L.R 33 Mat. 408 
See Hix»u Law— Aoornos 

adoption by minor— 

See Hisdu Law— A porrios 


- adoption by o! her blotter’s son— 


See Hisdu Law— Adoi-tios 

H R 37 All. 359 

adoption by widow on condition— 

See Hisdu Law— A nomoJr 

ILR « Bom. 1187 
- adoption by widow succeeding as 


- adoption by widow o! a Shndra— 


WIDOW— ronfA 

devise to — 

See Hntpu Law-— tt iix. 

1 LB 12 Calc 581 

execution of deed by — 

See Declahatoby deck be, 

I LB 15 Calo 510 

eitent ol power cl representation— 

See Hisdu Law — Joist Family ' 

L L. R. 42 Bom. 69 

gilt by to daughter— 

See Iltapff Law — G trr 

I L. B 37 Calc 1 
See Jlrtpv XiW—J? zrxneiD'iis 

I LR 44 Bom. 255 
- girt voidable by reversioners— 


See Hot du Law— Aliesatios 

LLB 45 Bom 105 
- gift bT Mahomedan widow with 


Lett to unmarried ton- 

See Hisdu Law (Adoption) 

J L. R. 44 Bom 297 


adoption where more than one 

widow — 

See Hisdu Law— Adoptios 

1 LR 44 Bom 50S 

adopllon by widow under direction 

ift Husband s WiU- 

See Hisdu Law— Adoptios 

I L. R. 47 Calo 1012 

adoption by during lite time 01 *on 

adopted by husband— 

See Hisdu Law— Adoptios 

I LR 44 Bom. 627 

adoption by widow ot co paroenor 

alter death of survey wparcenor— 

See Hisdu Law (Adcutios). 

L L. R. 44 Bom 433 

— alienation by — 

See Appeal to Psitt CousetL. 

I L R. !S Mad, 408 
See Ills &n Law— A masA-noa 
Sts Hisdu Law — S cccvssio* 

I L. R 1 Lab. 558 
See ffisnu Law— Widow 

I L. R 41 Bom. 13 
Set I 4 UITATI 0 S L. R 41 L A. 287 
" brother 1, not an hair— 

See Heroes Law— StbiBhah 

I L. R. 37 Mad, 2g3 

decree againtt lot huibani’i debt— 

Set Hisdu Law— Widow 

L L. B 39 Mad. 665 


hie interest for spiritual benefit of husband— 
See Waw* I L R 44 Bom 727 

- maintenance of— 

See Hisdu Law— IL nsrrKA'cn. 

I L. K 38 Mad 153 

— minor adoption by- 

See Hisdu Law— A nornos 

I L. R 40 Mad 925 
LLR 44 Bom. 327 

of a Joint owner— whether entttted 

to claim partition— 

See SeooSD Appeal. 

L L R. 2 Lah 343 

powers exercised by surviving— 

See Hisdu Law— IuPABnaL* Estate. 

LLR 87 Mad 189 

— ■ — - power to to adopt — 

See Hisdu Law— Adoptios 

L L. R. 46 Calc. 749 

power ol general disposition ot 

life estate by Will — 

See Will. 25 C. W IT 890 

— prior right of adoption between 

See Hisdu Law — Adovuok 

LLR 38 Calo 89 

representative of— 

See Mobtoaoi L L. B. 39 Calo 925 


- right of. to retain husband a pro- 


perty lor dower— 

See Mahomed as La v— Power. - 

LLR 33 Calc. 475 

*■— right of residence under Hindu 

Law- 

See Hisdu— Law Widow 

LLR 15 Bom. 837 

share taken by- 

See Ifrsru— L aw PastTiio-t 

! LR. 43 Calc 1659 
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WIDOW— <onr!d. 

— 1 ■■ exclusion of — 

See Hindu Law — Custom 

L L. R. 42 Calc. 582 

WIDOW’S ESTATE. 

Set Hindu Law— W oman’s Estate 
S ee Hindu Law— Stbisdak 

/. L. E. 41 C&lc. 870 

alienation of, by Court o! Wards — 

Set Hindu Law— Adoption 

I. L. R. 40 Mafl. 846 


See Divorce . 

Ste IHsotr Law — Inheritance 

I. L. R. 36 Bom. 138 
See Hindu Law— MaistenXNce 

I. L. R. 39 All. 234 
Ste ItuSBAND AKD WlTE 
See Restitution ot covjuoal niams. 


Bee Divorce . I. L. R. 41 Calc. 963 
I L. R. 44 Calc. 35 
*’ gilt by, to husband — 

See Malabar Law 

I. L. R. 38 Had. T9 

— — Interest taken by— 

See Mahomsdan Law 

I. L. R 38 Had. 79 

• insising to U?» with her parents 

under an agreement— • 

Ste Mahomkdan Law — Restitution or 
Conjugal Rionrs 

I. L. R. 1 Lah. 807 

rights of— 


WILL— Cob 

Construction .... 4220 

Deuattars 4210 

Demonstrative Lxoact . . 4241 

Execution 4241 

Exsctjtor 4243 

Paoor ..... 4247 

"Revocation .... 4252 

Validity 4253 


Set t^Liunxec Act V <rr 1832?, 

S3. . L L. R. 40 Bom. 207 

See Civil Procedure Code, 1SS2, 
s. 323 A . L L. E. 33 All. 233 


See Construction 


Or DOCUMENT 

I. L. R. 33 AIL 665. 
I. L. K. 39 All- 311 
L L. R. 41 AIL 660 


See Court Fees Act, 1870, s. 10 (cl 
6 Pat L. 7. 36 


See Cut cm Memons. 

L L. R. 41 Bom. 181 
See Doctrine or SAttsrAcrtox. 

L L. E. 37 Bom. 211 


WILL — tonll 

See Endowment Act s. 13 and 147. 

I. L. E. 45 Bom. 89 
See Estoppel . I. L. R. 44 Calc. 145 
See Evidence Act (I or 1872)— 

63 38 AND 45 I. L R. 41 All. 248 
S3 40, 41, 42 and 44 

I. L. R. 38 Bom 427 
s 41 . . I L. R. 38 Eom. 309 

See Guardian . I. L. R 42 Calc. 953 
See Guardians and Wards Act (VIII 
pr 1890), ss 38 and 7 

I. L. R. 40 Mad 672 
See Hindu Law — Adoption 

L L. R 40 Bom 668 
I L R. 44 Mad 189 
See Hindu Law— Minor 

I. L. R. 38 Mad. 166 
See Hindu Law — Widow's "Estate 

L R. 46 I. A. 259 
See Hindu Law— Will. 

See Hindu WrtLS Act, XXT or 1870. 

ss 2 and 5 . I LR 34 Bom. 506 
See Inam Lands I. L. R. 38 Bom. 272 
See Joint Hindu Family 
1 I. L. R. 39 Bom. 245 

See Limitation Act (XI’ or 1877), ss 6 
and 7 , . I. L. R. 34 Bom. 589 

s 10 . I. L. R. 35 Bom. 49 

See Manomrdan Law — TV a or 

I. L. R 43 AU. 608 
See Maiiomedan Law— Will. 

See Naikins . I. L. R. 37 Bom. 116 
See North West Provinces Bent Act 
(XYIII or 1873), s 9 

I. L. R. 41 AIL 356 
See Occupancy Holding. 

I L. R. 42* Calc 254 
See Oudu Estates Act (I or 1869). 

B 13. 16 AND 17 . I. L. R. 32 All. 227 
See Probate . I. L. R. 39 Calc. 245 
See Probate and Administration Act 
b 81 . . X, L R. 34 Eom. 459 

See Registration. 

I L. R. 38 Bom. 227 
See Succession Act (X or 1866) 

J. i JJ. 2? JRflnv S44 
S3. 82 and 187 I L. R. 33 Mad. 91 
s 214 . . I. L. R. 35 AIL 449 

See Will and Codicil. 1 

22 C. W. W. 305 

See Will or Parsi 

. — Beanest of income without corpus— 

See Evidence Act 1872, s IIS 

, 1 Pat. L. 7, 16 

be Quest to daughter — 

Se* Hindu Law— Joint Family 

I. L. R. 40 Mad. 1122 
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\V1L Ir—Contd. 

■ by Hindu widow— 


- Bequest to women — 


• construction ol — 

Set Covaratrcmrl o» Witt. 

See HtTtju Liw — \dowioj 

I L B 42 AH. 238 
] L B 37 Bom. 107 
See Hi-VOd Law— IXF4RTIBU) Estate. 

I LB 37 Had. 199 


— signed By- some other person by 
ol testator — 

See SaccEssto< Act (X or 1885), a. 50 

L L R 45 Bom. 909 

signed by two persons— 

See Pro bit 1 . I L. R. 45 Bom 8S7 
— — validi y ol— 


See Hr»i>G Hw— Witt. 

I. LB 40 Calc. 274 
I L. B.SS AIL 4*8 
8et JtiHjasDj.'r D»w— AtrevaTioi 

X. L P. 31 AIL 213 


S'« PnoBiTE . I. L R. 42 Calc ( 
CONSTRUCTION' 


- Been eit to take effect, alter 


icotion ot— ] 


■ • eiecaled before IUndo Wills Act— 

Set Huoj Law— Ww» 23 C. W. IT 8>9 
• la fgyonr at Itadn female — 


— la lsyjir ol sou with glU oter oa 

death— 3 

8-t Haaoytoiff Law— Wru. 

J L. R 1 Z»J. 302 


• la lavonr ol A wamaa— j 


Sit ttixto Liw— W ilt. 

I L R 2 L»h 175 

Jail l WJl— j 

Ss* Paoaw*. . I LB 41 Bom. 937 

nabn'im by—; 

Set Hor r . 1 L R 43 Mid. 177 

— — °1 ossumay rights which hire 
vlpgisl Into ownership— 

See Coto-asarios o» Ootervmevt ttvns 
(Poir/tB) A or, ] 51 » 

I L. R 1 L»h EDO 

- °* Hinds widow— possession ot *’ 
Hamad's estate— *> 

See Hrs„o Law -W ill. 

I L. R 38 AIL 418 
revocation ol— « 

See Hisdo Law— W ill. 

I LB 38 Had. 339 
' statement la — 


deaths ot testator and his wif 0— Legatee 
lettalar but predeceanvg tee {e-~Vet(td or coxtiitrwl 
miereet. One S executed » will whereby be gave 
*11 hi« property after the death of himself and hie 
wifo a to his daughter B and his nephew D J) 
survived tho testator hot predeceased Jf Itcld, 
that D took a rested interest la the property which 
’« traasauaubte to his epos Bhagahati Bar- 
many, y Ka It Chora* Singh, l L R 38 Oak 
*SS S AU f, J *33, followed. BiLiso » Mxncti 
Lit- (1911) . . I. L. R 33 AIL 658 

2. Clouse for tmnlenaaca oldou.h- 

Uts~,8oterin<m Act (X o) 1885). tt III, 18/— 

Oneeriam event ’ — Homage of daughter, 

Center, right of to sue — Sutter non Act, t t— 
"Probate" o) 10 01 obtained only after iruUMun, 0 t 
suit — Oront ol Probate, modified by High Court on 
appeal A Hindu died in 1879, leaving a will 
Whereby (among other things) he made provision 
for die wfves and fin daughters wfio survived film 
The clause provid ng for the daughters w» B 
“ When they will be married, and if they desire 
to lw* in separate house*, the perron In whin* 
mansjemovt my property wll be »l the time Will 
make sopirate houses for them la tho vicinity of 
my hojM from the Income of my property Por 
the maintenance of my daughters I fig an allow 
ance of Ri 090 a year for Snmati Prasanna, and 
Its CQ9 lorSrimati Sarat As long »• the daughters 
Will live ta the separate louses m this place they 
wi'l get the fixed allowances respectively, but |1 
the daughters do not live in this place, they Will 
get Us 10 ” The daoghtors married in 1888 and 
1B99 respectively, and lived In separata bons« 8 
In amts lor their allowancea it was contended 
that t|, e bequests to thorn were pT«n in the " Un- 
certain ovent " of their marriage, and as that 
event <j,a no t happon until after the death of the 
iC3tat or the beqoests were void by reason of t Ijt 
of tho Succession let (X of 1S85) and never took 
euoct field, on the construction of the *ho t8 
clause, that the psvment of maintenance wbs not 
eeatingont on the daughter's marriages, and that 
therefore s 111 was not applicable At the time 
tho son j were instituted no letters of administra- 
tion had been granted but pend ng the suite the 
widow obtained from the District Judge a grant 
Of letter* of administration with the will an nesej. 
J“° grant was. on appeal, modified by the High 
Court by Ifmitlag it to the realisation of the main. 
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WILL — eontd . 


WILL— conld. 


CONSTRUCTION— eontd 
teaaace allowance provided by the will lor the 
widow ; but before the letters of administration 
could be recalled and altered, the widow dtod and 
the letters were never formally altered It was 
contended that the suits could not bo maintained 
with reference to s 187 of the Succession Act which 
requires that before the right of a legatee can be 
established "probate of the will shall have been 
granted.” He Id, that the grant of administration 
with the will annexed was, within the meaning of 
s 3 of the Act, a grant of “ probate " which was a 
compliance with the provisions of ■ 187 The 
subsequent limitation of the grant was immaterial. 
So long a3 the compliance with the section was 
Prior to decree, the fact that it was after the insti 
tution of the suits made no difference and the Court 
Was fully competent to deal with the suits 
CsAYDBA Kisuoke Roy c Peasaitna Kcmabi 
Dasi (1910) . . I. L. R 38 Cslc 327 

15 C W N.J21 

3. Rules for devolution o! trust if 

•constitutes a Will — Probale, sf may be granted of 
an instrument laying do ten rules for devolution of 
trust — Partial probate, if may be givtn — Residuary 
bejucst, effect of Where a Mohunt made a will 
the main body of which simply laid down roles 
for the devolution of trust property, but there was 
a clauso in the following terms « “ the said K eball 
get and shall be eotitlod of his own accord to mate 
a gift or sale of any other property that I may 
earn during my life time . Held, that, whe 
ther or not thore was any such residuary property, 
there was here a valid testamentary disposition 
Which may bo admitted to probate though the 
Jnam body of tbo will being a deed merely eviden- 
cing a devolution of trust would not by itself be 
testamentary or admissible to probate Held, 
farther, that in the circumstances probato must 
be granted of the will as a whole, leaving it open 
to any party to establish his title by suit to any 
property m respect of which there may be a de 
claration of trust ineffoctoal as a will, and vostlng 
the whole estate In the executor pending deter 
mutation of title to such property Baisxav 
Cuahajj Dass Baibaqi v Kisuobe Dass Hohayta 
(1911) , . . , 15 C W, H. 1014 

3(a) The term • Mabk ’ when used In a will or 
other document as descriptive of the position 
which a devise or donee is intended to ho'd i nclcdes 
full proprietary rights unices there is something in 
the context or surrounding circumstances to 
restrict this meaning Mcsammat Sasdiay 
Chowehebais c 6 ran Nakatajt CnowuircuT 

26 C W. N. 425 

4 — Will or family arrangement — 

Immediate operation — Irrevocability — Registration 
— Registration Act ( 111 of 1477), « l’ — Pleading* 
inconsistency in — Costs— Successful party deputed 
of all costs A document executed by the owner 
of an estate on 23rd May I8S4, which wa» plainly 
Intended to bo operative immediately and to be 
final and Irrevocable, was held to be a non testa 
mentary instrument, e.g , a family arrangement 
which as regirds Immoveable property faded ct 
effect because it was not registered as required 
by s 17 of the Registration Act (in of 1877) 
The appellants in whose favour the above decision 
was given having set on a will of a later date had 
started with the case that the Instrument in ques- 


COL SIRUCrriN— confd. 

tioa was a will, but the will propounded by them 
being found not proved, they later on attacked the 
document on the ground stated above Similar in- 
consistency appeared in the ' pleadings of their 
opponents Held, that in the circumstances the 
Judicial Committee was not precluded from giving 
effect to the real character of tbo instrument, but 
the appellants were deprived of their costs in all 
the Courts Umeao Siren «> Lacejiak Snscn 
(1911) . . . I. L R. 33 AIL 344 

s c 15 C W. N. 497 
L. R 38 L A. 104 

4(a) ■ ■ ■ — Signature— 

Proof of — Handwriting Expert The l’ropounder 
of a will should prove to the satisfaction of the 
court beyond all possible doubt that the will was 
executed by the alleged Testator The opinion of 
a hand anting expert when he a aa not called as a 
witness a as held inadmissible Mussaumat Pahma 

PfttTA DEBYA V IlHABMA DAB Deb &AK15A 

ISC XV. N 728 

5 Bequest dividing eelf-acquired 

property— between testator’s two sons with gut 
over to survivor— Surtnorehtp ichelltr limited to 
tuTciiorthip during testator's lift or extending la 
period after his death — Period of distribution— 
Hindu Late A Hindu resident ol Burst ut the 
Presidency of Bombay made a will dated 20th 
August 1899 by which after appointing hia two 
eons “ executors, heirs and owner* ” ol the whole 
of his property (which wa* self acquired) »nd 
directing them to divide and take equal share* 
in it with certain exceptions, gavo each of them 
a half share of hi* estate not especially disposed 
of by the wilL By clause 9 he made the follow 
tog bequest, "I have divided between and given 
to my two son* the whole of my property as men 
tioned above But should either of there two sons 
die without having had (leaving) any male fasue 
the anrvivor of the raid two son* is duty to take 
the whole of the property appertaining to the 
share of the deceased son who may have (leave) 
no male issue (behind him) after undertaking (to 
defray) the expenses in connection with the main 
tcaance of his widow and marriage of hi* minor 
daughter But ander there circumstance* the 
heirs of my deceased *on, Surjalal, stall not get 
any right whatever ’ The testator died on 4th 
July 1901 leaving him lurmmg bn two sons. 
The elder «on died on 2nd January 1903 leaving a 
widow and a daughter In a suit by tlo turn-, ring 
son to enforce the provisions of claueo 9 of the will, 
tho High Court held that the period of distribution 
contemplated by tho testator was tho period of 
hia death at which time half of hi* estate became 
vested in each of hia eons abaolutcly and that 
clause 9 should be retd as if the survivorship there 
provided wa* limited to *umvor.hip at ‘ho death 
St t be testator Held, (reversing that d«Wonb 
that the words of clause 9 were not limited to 
survivorship during the testator a life but dearly 
pointed to survivor-hip whenever It *L‘nld **™r t 
and that the surviving *cn was as men sumvor 
entitled to the estate conveyed by the clacre 
subject to the obligation imposed or p " **** cI 
maintaining hi* brother . widow *rd 

( < m4) Wl I iTr 28 Rom. 389 

Direction to cany on lerialor’i 

buxines* — Loss suffered in the course of the business 
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DIGEST OP CASES. 


( 4221 ) 


CONSTRUCTION— tonli 
— iiorbgagt — Loth ditij of t*« executor — TuMor't 
anett liable- One Gordhar.daa mftdo A will and 
diod louring him surviving hia widow, a daughter 
arid her husband and two grandsons by th* 
daughter Under the will the testator appointed 
hi* widow and the daughter’* husband executrix 
and executor and diroctod among other thing* 
that in order to perpetuate liisnamo his business 
should be carried oil by the executor so long *t 
it cotdd bo carried on at a good profit but, should 
it appear that the trade will sudor ao as to destroy 
his reputation, til* executor should stop it At 
tho time of his death the testator possessed, isffr 
alia. > cotton ginning factory Th# 


liabilities were incurred in the course of the busl- 
n»ss the factory was mortgaged to J with peases 
•Ion The mortgage was executed by the testa 
tort widow as owner of tho firm of Gordhandaa 
and by her daughter The fact of the will was 
denied in the mortgage conveyance The ladies 
exeoulod the mortgage by affixing their marks and 
their names were written by the executor J sued 
the mortgagor ladies and the executor to recover 
the mortgsge-dobt and obtained a decree The 
executor died while the *oit was pending The 
mortgage property waa add under J a decree and 
was purchased by him at the court-sale 5n the 
meanwhile the beneficiaries under the wiU, that j* 
the two grandsons ot tho testator and the sons of 
the deceased executor, brought a ault against J for 
e declaration that the proporty was not liable to 
be told under the defendant's mortgage decree and 
that tho defendant had obtained by his purchase 
no right as against the plaintiff’s rights in the pro 
party Held, dismissing the suit, that the mortgage 
was by one member of th# firm with the eon 
sent and Informal co-opcration of the undisclosed 
partner, th# exeoutor. who bad (he Implied 
authority of the testator to do*l with tho factory 
in the ordinary emus# of business Th* mortgage 
w*s therefor# valid and binding on lh» executor as 
principal Jtggexetndar Kerin Shah r Ramdae 
Bnjbooktn Jku, 2 Mao I A 437, followed A 
mortgage by a trader under a testamentary trust 
of the testator t property is referable to bis implied 
Authority as a trustee and not to hfa position as 
executor Devltl r Kearney }3LF.Ir 45, 
followed. An executor carrying on the trade of 
his testator under a testamentary trust la bablo 
personally to the trade creditors and la entitled 
to use as a trader the trade assets of the testator 
Ho does not violate hla trust by carrying on the 
trade in conjunction with bis to executor who la 
not named as a trade trustee Tho trustee though 
personally liable for the debts which he contracts 
10 the course of bis business, has a right to be paid 
out of the specific assets appropriated for that 
purpose and the trade creditor* are not to be Ass- 
appointed ot payment no farja* the assets *o ay 
yroonated are concerned Jutkabbji « Cnora 
< WQ *1 • 1 1.11.34 Bom. £09 


WILD— cost J 

CONSTRUCTION — eenld 

of (he luloior a cousins — The intention of the te tinier 
la retain hit etlale in h\a own family, that it, in Ihr 
handt of hu cousins A testator m bis will pro- 
vided, inter oho, that tie daughter should havo a 
life estate of Rs lBOmud the rent of a house and 
In the- event of her having e male child or male 
children, he or they ahoutd take the whole estate 
of the testator on attaining t he age of 18 and then 
bearing a good character Should the daughter 
have uo malo issue, then on her death, the whole 
of the testator s estate was to go to bis cousins 
absolutely The daughter lavfug borne no w'« 
issue during th# life time of the testator, tho in- 
tended bequest to her male Issue tailed i Cont*- 
dra it chan Tagore v Jafisdro 31 chan Tagore, V 
BLR 517 A question having arisen as to whe- 
ther tho condition of the daughter having a-*cn 
(at the death of tho testator) not being fulfilled, 
there was a tsse of intestacy If eld, that there 
was no Intestacy The intention of the testator 
was to give tho wholo of his property to his grand 
son (daughter's son) That intention having 
(ailed, the dominant intention of the testator wee 
subject to hi* daughter' a life estate, to retain the 
estate In his own family, that Is to say, fn th# 
hands of his cousins. Nsbssdxs \ rniinraniic- 
bis * Bat BaAiawariBat (1914) 

II L. R 38 Boat. 697 

8 — Bequest by Hindu testator to 

widow, daughter, aad daughter'* daughter— Sue- 
teuton Ad IX ef 1665).'$ HI Where a testator 
Intended that 111 * wile, daughter and daughter’s 
daughter should each have an absolute interest in 
the property, and ao long at anybody descended 
from himself w*a in existence his brother’s son er 
the letter’s descendants should have no Interest 
In the property and where the provisions of bis 
will ran thus— K my wife dm before, my dsugb- 
ter Gangsmen! Debye shall get the property, eto '* 
Held, that nndcr the provisions of s 111 of tho 
Succession Act the daughter takes Only A life 
interest Lalbt v Jagmekan, I L. R 2 2 Bom 
409, itaheadra Lai v Ralhal Dot, IT C L J. 
630, Tnpnran Pal r Jagal Tarim Dad, I L X. 
40 Cole, 274, Buret Chandra Pahl V Lahl 2! chan 
lhel/0 Choudhud, 20 C TT. A’ 463, referred to 
Jaoar BuOT BHATTICffiEJXE V To VOTE Or IfoW- 

ranam (1916) . . I L. B. 44 Csle 181 

9 Gift of life-estate with power 

of appointment— On failure la appoint etlale la rest 
•n legatee ’t hexre, ezecutoee and admmutralore — 
Contlnehon—Altolule fi \fl~Pee judicata Testa- 
tor bequeathed the income of a house to hla two 
sons G B anil B. B tor life, tho moiety of the 
corpus to go to such perron as each ol his t> 

--- ; (hall by will or deed appoint ai 


, LU* estate to daughter— Bequest 

» daughter's sons-Ou failure of the Wueertte 

et re to go to the testator e touting obtolvlely — ho 
eon born to tk* da'*hter at th, death oj Ike luloior 

-—l a litre o) Hie bejueit lo dataller e eon A ot a 

cate of intulaey — Operation of the Ugveel ,n faiotr 


:n default 

aheotnte estate fn a moiety to each of the eons 
O B was declared Insolvent in Rangoon and in 
A suit filed, before the Chief Court by tho Official 
Ass gne# as Assignee of 0 B ’* estate for tho 
determination of the effect of the insolvency of 

G B on tho holiest to him and hit power of 
appointment, a consent doerro was passed declar- 
ing that the Official Assignee was only entitled to 
a half abare in the rents of the house daring OB’* 
lifetime, without prejudice to the rights of hi* 
appointee* or hia heirs, executor# and adminis- 
trator* Subsequently G B ’a adjudication was 
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CON < *TRtCTIO\f— «»w 

SS 1 ,,^ ‘h»Hfce consent deem, did not 
*' to prorent the High Coart 

“S tbe Burnout „ UiLrnt 

*** (l917 > • - 21 C W K. 092 


i A?' ~1 7~7T Correction o! win— Abso- 
lut *<>** ocmrfag fa one 

the tu'alor A testator cade 
the following provision In hi* will • I , rpomt by 
tbn testament my brother Joaquini Sertwias my 
I h "‘ r of »« ,te intmoy^bJo pro 7 

:l w “ 1 «nd which may hotter 

*f *°y m y* acr Wong to mo. „th the strict obli 


WILL— could 

CONSTP.UCTIOV— cost/ 
the expre** intent (o render dear hi* wube* with 
rogird to hi* succession The interpret* Hun placed 
cm the i«wer by the testator’, widow* was referred 
to for what it via worth.” Nanas am* Air* 
l.ow t PusTmSiiuTnr Am Row (1813) 

18 C W. W. 554 
L L. R 37 Mad. 199 


12 


- RepabKeatioa— 5*icc*«<wi Jet 


Ration to him not to *elj, exchange, ot _ 

butonly to enjoy the usufruct theraoT^ and"* 


,r hypothecate 

L.'. iT'.l'T' '“J”* wiuiroci ihcroof. and at 
or " th * ‘o hi* male children 
rresorriag the same a* a patrimony of the boon.” 
The qurtllon being raise.) whether upon » proper 
construction of tho will was mer-ly . fao 

tenant or whether ho took aWutelr IlJj, that 
Javjaim tut more lifo-tenant Ros* l) Son a 
c Joarn (1915) I L. R. 41 Bom 7$ 


II. - 


- . “ Wills by Hindu — fan da men lal 

tourfw £?°L 3,0a t0 Ul > English wUU- 

Courfe doJyto g,„ ,j tel la] tnttntum 

K’Hd U, wLl to iedl-^yrrannd.na eirf ,“. 

to U *0°*** at as aid to inlerprelalLon O-Jy— 

fi'Uw., op,**,, „*f w , rc/<3r 

-MuVlCT' '•*'*** if mi, be referred la 
hityfi eh rule « of coaitroeJion, i f inapplicable r n 
construing . will, • Court rau.t eonildaTVs, . * 
roondia* ctrcimstance., th„ pinion of th „ ( ^u 


(X c f JS55), *t 103, !SJ-~CodK»l — Deal A cf Itilaltr 
trUhn one yenr—IU/ntr of gracei — Charitable 8,. 
q%etl—ConJ,uant Eleet erne of Deaeon* Conmnmon 
OcrinfC— Gift-over to another thanty — Perpelailiet 
The testator died on tho Btb July, 1809, leaving 
• ■ celt of kin a nephew »nd leasing a will dated 
the Uth \pnt, lStl and four codicils The teat*- 
mrnUtw dispositions loclolod certain ehantabl# 
and religion. bequest* The last two codicOi 
dated the 16th December, 1£K>0 and the 19th 
December, 1803, reapectirely, were not deposited 
according to the provisions of a 103 of tho Saeeea- 
Iioo Act . they di 1 not howesrr, purport to wrote 
the will, but in effort republished the will i field, 
that in tbe eircumatance-s the will a* modified 
by the oodioil* w»* operatise Itopvood r flop, 
woo,/, 1 II L Cat 713, In re Jfoore. Lana <r 
Moorr, (IS 07) 1 It Rep SIS, referred to. A 
direction that the will ahall not litre any effect 
(beyond prosing the asme) for at Inaat two year, 
from the arriral of tie new. of the testator'* 
death, operated merely a* a postponing elaiuie, and 
did not inemlidale the srilL A direction to trustee* 
to look .Iter and keep in proper repairs certain 
grate* and to pay for l_ho expense, of such re- 


he , VSn*anw lI Jo^ t iS , **Mrt.' * >rob%bu ‘«r «htt p.lr» In pcrpetuit/ out of tbe eststc, w.t not for 
olhrr l Mn,. !^??. a pirthmlar sense , n 1 many chant thin <1*1, in 1 waa yol * • - * ■ 


• toU and Inoncmtis*. 
' Otbernr, L It. I Ei SSS. Jt'llifk r TU 
th.r.r«c™ Itt .17’* •»“ ■sm* analog Pretileal oal Oiardujic of t\t isyiaia (IS1I) Joe 

In *?h. ic 'i*!*!*^ M *“ ‘i 1 . 10 V^rtein tV>. f« ” rosyAsa rsojiin y T*o«s a., L. R 31 


toiroltt!” «>og the race and reluti mi o P i/ Hoar* r 
Ions of tho t mu lor aol ind senecs and aimt arising Prrri-Ue 


P' nl ;7 l ' r 1 ’''U- Once the rc*ht ICh 7IS ‘ rrfrrrol Uk fn re Tyler fy 
brsiD Sr, 1 . 11 ' of «be Court i. T r ’‘t. (/«/) J CK 31’, di.i.nguishCL A t- 

loysiiy iooarry out tbe intentions a* «*pre«s*t. n s • • - - - 

"Z “ i* hirers.!. , P „J Z troj 

* "L* * * n 2 ntti >n.a!lty an 1 osery roll 

l,1 f' Th * Lw, ‘ i ** in oo Cue 

If ttsy* I ;" >! io trwUmeoUry dupositliaa 
il* •u'W-tro** any legal wstnetvios tt<w most 
tKn'Ii(l7?* rJ,,J lf *? y 'T aruos whl-h 

1 Vkt V T ,or - *ill bo iotas 

Li«n limcnUi prinafple does nca clash 

with tv privJnle that the C.Jr* wul n>t no.-- 
M , ri 'V»? { , r rngj'sh miss of coutrocl„T, , 

InLrt}.- 1 «*» * «• » c'.sh 

in any way vi h whst i* somMimea <s^«| ' c r ,-» 

I Vn! Intern tanir, f j native wi!V C Tku 

rhsss-^proper p, expn,,, <Vlf .ntrn‘kr« br ftf 
> *ss»rr to e-atry th—o inti ePjvt, 
t (nrs-unt of iV " aimun I eg 
h the tonrt wist U»r | 


t V le^nl ysejn 


u.Vd In r 


- -- - — - — — he|oesl 

In farour of tho Lowar Circuit r IW1 HtpUst 
Church waa tut )ecl to, inter ala, the following 
condition* fs) that no ordainwl mlnisUr or mis- 
sionary Us eser elected as a deacon of the eharefc, 
or be allowed to ctnraas fur votes j (4) that *1 
oosim union two cu.is on* of fcrmcn'el one of on 
fermested. stta* should bo provided t (<) that th* 
de»5on» d-s not latwlo-e any InoenUoa Into th* 

( •ra^'ke of tho ehurrh fa the erect of th* o-m. 
ah-Umec* ef tha <ondllJ,3n* t> -to vss a y Pi-ener 
l-l f tsonr of tho ir iwrah Htfliit <3 ul^b *nj other 
rVdtsU* an.1 rsii^-sua iosliti.lic^ IVat 

them ws* nott-isgiUc-nlwrtmp-assiiJo (nth* «o n 
di’l-ns an { fiissniBr'i as tbs condition haj not 
I ■'■It fu'-llisl tie yffl-orw nan into oiwrctiou. 
/* sc 1 A.ac>. irr.,u * Tar^'l (I is*. I ti. 
PI, ) ■Uarui’irJ Aai*itao.(iuley 't to • chsr'ry 
f'r cLsrla'’* c«!, w ih * y>*t eye- us » an essnt 
wl* k rosy K* heroo! th* oH osry I ret of |wr 


1 rl wd-'xts Prtnrww*o»*-yl,-ystaritT U»aio*< Jf <~trws 


teen to provrot t Xn 


eirr-t t • «nt uf th* tnmuuS, 

th *»•> Irlr-'Lflt m jst V u*-w 

*'v*uf',u 

t -l lard, they Was' n I 
l-^'lsut- in rwur f,Iaj 
r-imw-nx d> i*»it -sImtoJ in U tv". 
* * ,c * li - •Tv's rua'f U !w w-p 
VCU 11. 


i »1 by lbs i-T-per 

et, VA Cfycy snv, 

dr-syrd_f' si. J. to 


\ S Hat, X (J «*. 

jy*r Vft Tyier. (f RJft, 3 C4 111, <«-,»» 1 
/* rs Iw.. J. -iA ftp ,n* r /> v»w (ffJ/l 
? (1 til. !• re e-r* tedew w * 4 r/y>*j 

s cs. :n. oi^wiyw * r «(««, /_ t: t ca. 

Jpy R''* dutenriicbcsl. Aswinrrtar'j*. 
frrvcsut ** Trsost r llwura (IJIJ) 

L U E. <3 Ct!«. If2 
3 V 
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WILL — could. 


WILL— coaW. 


CONSTRUCT lOS—eonU 


CONSTRUCTION — could. 


without division, as a ran The other issue of 
the family of J B shall bo entitled to get food, 
raiment and other necessaries out of the monthly 
allowance (4) When there remains no descendant 
of the family of J B at any time, the monthly 
allowance of Its 4,000 will he resumed and remain 
in proprietary possession of the proprietor of tho 
" w«ol the gaddinaihin.” The Court of the Judi 
cull Commissioner held that “ aulad jrrmi facie 
meant legitimate issue, and dismissed tho amt 
H*H (upholding the decision), that the case was 
not one where a gift n raado by will of the eorpui 
of a fund or a life Interest in a fund to the 
“children” of the testator, or of another, as a class 
There might bo good reason In somo such esses 

for holding that in India tho word “children” in 

eludes illegitimate children But here a succession 
of life interests from generation to generation is in 
tended to be set up, tho successor, or ' proprietor,” 
in each instance being vested mtb an absolute 
control of the income subject only to the duty of 
maintaining tho issuo ( aulad) of tho family (iA/m- 
dan) of the first proprietor J IJ There was 
nothing on the fsco of the codicil to suggest that a 
meaning should bo given to tbo word “ avlad" 
different from Us priml facie meaning To in 
elude illegitimate issuo would bring into the lino 
of succession not only the testator's illegitimate 
grand children, but their illegitimate issue from 
generation to generation Such a construction 
would render condition No 4 rather unnecessary 
and would also defeat the wholo purpose and 
object of tbo testator in establishing the tucce# 
Bion of life interest* Nor was there any reason 
for extending tho meaning of the word * khandan ' 
which ordinarily refers to the group of descendants 
who constitute the family of the proprietor, so as 
to include illegitimate offspring, who from tho 
noeoMltics of tbo rase raDnot share in the family 
life or ite worship or ceremonials field, also, that 
the fair result of tho evidence was that J. D did 
hia utmost to become an orthodox ITindu, and to 
pass sa such in the society in which he lived, and 
that hia father from boys' youth upwards aided 
and encouraged him in those efforts The testator 
treated hia marnagca with the two Chattri ladies 
at lawful marriagea and dealml that others should 
so treat them, and consequently resolved to regard 
and treat the offspring of thoso nmons as Iegltl 
mate, and desired that they ahonld be so treated 
and regarded by others; and that it was in this 
frame of mind he made the testamentary ditposl 
firm m dispute navtaff regard to all tlw evidence 
in the rase, and the provisions of the codicil Itself 
the Intention cl the testator plainly wa* to treat Ihe 
marriages of JJJ. with tlw* two women of the 
Chattn taste as valid marriagea a nd the li„- B of 
tho*o marriages as legitimate wsue hum Cans 
t>r* e Uavoa Uirnra hivon (1013) 

7 L. B 28 AIL 101 

14 ah — One P died 

leaving a wilt bv wfcl'li he directed that certain 
legacies i Lira 14 U? paid out of a fund of I’s Jo (kX| 
invested In fixed .lrp-Mit in the fltlbi end Lon Ion 
Rank. The Rsnkl adducing r’aUfetinieadvnotrd 
certain sou:* to hi* daughter on an undertaking 
ly r that be woul 1 stand some for 1L« loan, 
i wa* *l»o himself indebted to the Bsok |/,W 
on a suit hr tLe legatees that tbe esc ct or or 
I* - * wiilwa* perfectly /attifird on being uibfftd 


as to the fact of P’s relations with the Bank 
above described in permuting the Bank to realise 
from the fund in question both the amount of 
loan to P’a daughter and the amount of hia own. 
indebtedness Herbert Archibald PocOck v. 
The Delhi a>d Loypoy Bake, Ltd. 

I. L. R. 38 All 219 

16 - Money belonging fo t, "‘at or 

bnt not known to him— Residuary clause no plac- 
ing by— Buie of conilrvction of residuary clause, in 
a trill mode in the loirn of Sladros A testator in 
tbs town of Madras after stating in tho preliminary 
clauses tho properties moveable and immoveable 
to which ho was entitled and which he by subse 
quent clauses in the will bequeathed to \ a nous 
beneficiaries and legatees, finally made a 1 pqnest 
in tho following terms the sum which i rj he 
left after deducting the above mentioned legacies 
and such other expenses shall bo utilised m my 
namo for pooja and other chanties in (ythcswnrar 
temple " Unknown to the testator there was & 
sum of Ks 4,000 lying to his credit with the Regis- 
trar of the High Court which after hia death wa» 
paid to hia executor on hia application I Q thia 
suit by the widow of the testator for admimstra 
tlon ol the estate field, that the sura of Its 4,000 
was not disposed of even under the above residuary 
clauso of the will, that the plaintiff was entitled 
to it as on an intestacy and that tho executor was 
liable to account for the same from the date ol tho 
testator’* death on the footing of o wilful default 
The residuary clause in the form m which it appear* 
in English wills is practically unknown to the ordi- 
nary testator in Madras and the rules of construe 
tlon which have been laid down by English Court* 
•re not applicable. KranriUMMAL »• Stars- 
fBlEASABOTA MtDALLiK (1015) 

I L. R 38 Mad. 1098 


10 • 


- Win of Farsi— Dense to two 


ions in equal ihsres— Cut over (o aon of elder 
son, if he ahonld hava 0110 — radar* of mate i.m ae 
to elder ton — Prone ion for edoptel ton on failure of 
natural ton — Adoption after lertator’e death and 
according to Pant teuton a three day • after death of 
father — Q'Jt over to grand ran on attaining majority 

Zlder ton tnrvinng teetator — Svceettum Art (I 

cjises). • HI A Farvi hating two ions p and 
J made • will In 1868 in the following terms.—. 
<3 2 slated “The aald two *on« are profrietora 
half and half alike and in eqaal fabirea) of my 
whole estate, outstandings, debts, title and interest, 
and both the heirs living together are dolv to 
enjoy the balance which majr remain liter the 
SatVar’a **H*MRrnt. In thia rov testamentary 
writing I the testator b-vo aj j'wnted niy two 
sons a* (my) belr* ” Cl 5 «»id that “ P the eider 
aon t<tug in a contused state rf mind." Iber triage- 
mrnt of tie estate was entrusted to the yonngsr 
aon J “ly his true and pore integrity, and both 
the belr* are to equally mjev half and halt si Ve 
the whole relate wdh rejuantml'y with my dder 
son P in inch * way as not to Injure 11* (p’»j 
rights At present my elder aon P ha* m m*V 
i.roa of bn body (He) has onlv a daiqfr« 
Therefore i( my rider »on P gets • male b«ne | alf 
of the rotate u to t* made ovrt to hire on his 
attairing h'adull age” Cl II. after yrolllitUg 
any alien*! ten of the pro fort t, Ccntlnwed, * ft my 
srn P does not get a son J is to give mr I >* son 
a* r*a f obi (or adopted aon) All th* those* et, 

SC2 



( 4231 1 


DIGEST OP CASES. 


( 4232 J 


Wild — contu 


WliX COTtli. 


CONSTRUCTION— 

tbia wifi are applicable to the said adopted son 
If a son bo born of the body of P be (shall) on 
attaining (bis) full ago ho the owner ot a ball 
share of the wiiolo of the immoveable and move 
able estate belonging to me all the 

clauses wnttoj in this will are applicable to the 
a aid son of (his body) " The testator died on 2 1st 
August 13G3 leaving bis two eons, and J entered 
upon the management of the estate having ob 
tamed prob ite of the will in 1887 P was twice 
married but bad no son He died in 1897 loavmg 
a wi low and other representatives his heirs accord 
Ing to the Parsi Intestate Succession Act (XXI of 
1865) who brought a suit to ascertain the rights 
and interesls ot the parties in the estate and lor 
partition, basing their claim on P a ngbt as the 
owner of one half of the estate from tbe date of 
the testator's death The defendants wore J and 
his soil B who was five years old at the death of 
the testator, and who it was alleged had been, 
though not in the testator's life time, adopted aa 
the pel'll* son of P and, as the defendants con 
tended, succeeded under the will to the half share 
of the estate which P bad enjoyed though on the 
terms of the will it had never vested in P Held, 
(affirming the decisions of the Courts below), that 
the proper Interpretation of the will In the events 
that bad happened was that the date of distnbn 
tlon was tbe death of the testator, at which date 
one half of the estate vested In P The destination 
over to a son who ahould tale upon attaining 
majority wonld be using langusge appropriate to 
the events of the death of P during the life-time 
of tha testator, and ot bis having left a son— tbe 
situation also being provided for of that aon not 
having at that time attained majority Put when 
P himself survived the testator there were no 
words In the Vi U safficlrnt to cut down tbe right 
ot P to ono half of tho estate, to a tenancy for life 
or a less period therein according to the appol 
lant'a contention On tho oontrary the words in 
ploved appeared suitable to the caae of tbe entire 
estate being on tbe testator's death, divided into 
two portions, and of each portion then bocoming 
the absolute property of one of the two sons of the 
testator The same remit was arrived at by the 
application of a 111 of the Indian Succession Act 
which their Lordships agreed with the Courts 
below waa applicable Jrnsvmn DiDsnnor v 
KarstwsB-o Kivisna (1314) 

L L. R. 39 Bom 298 


When 


■ ; — - — r OemonitraHve Legacy- 

1 senator has benneathed Legacies toeevcri 
••““dren named in tho will to be paid f< 

the sslo proceeds of ■ c.^.i- i. — , . 

of daughter and n 


— » after drat 
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for his own nse and as to the other made by bis 
will tbe following disposition "In tho other 

dwelling house consisting of three sections of 
Tbshurdwaras including the staircase both the 
executors aforesaid should 
and attend On them joint 

thereof daily perform tbe usual worsnip w me 
gods Uurb Dhar, P.aj Rsjeshxi and Mahadco and 
the worship on Baeant Panehimi, Bam Jfavv it, 
Jan am Athtami, Xauratn, Shivaratn, Dhanurv vu 
and Sami festivals and looli after Its repairs After 
this is done both tbe executors should make a 
receipt and disbursement account of the income 
annually and after doduoting the above expenses 
should divide the profits between them m half 
and half and should grant receipts and acquit 
tances aa between themselves None of 

the executors shall in any way bo entitled to 
transfer, mortgage or sell tins house, and if they 
do ao it will be utterly null and void " 77(24, that 
the will crestod a trust and tbe only beneficial 
interest given under tbe will to the nephews was 
the right to take the surplus profits, (f any, aftrr 
the worship bad been performed and the festivals 
Jv 7 observed. UnUDiu v Diwiir CnsKt. 

I. L. R 38 AIL 

it to a person not 

named in tbe will— Private directions given by 
tbe testator to one of his executors— Eadenet as 

to tela mat intended to hare the benefit of the bejneet, 
admueihihly of — Sneeuttm Act (X ol JS6S), H 62, 
67, 6t, 69 A testator provided by his will as fol 
lows — " In accordance with directions that I am 
going togivs in private to trustee No 1 out of the 
trustees appointed by me, wy trustees should 
entrust to Ilsridsi Rs 8 000 that mav bo receiv'd 
from my bfe policy and the shares of Tata & Co 
also should be transferred to tho person whose 
name wiU.be disclosed by llandaa." In a suit 
filed by B praying inter alia, that Haridas should 
be ordered to disclose the private directions given 
by the testator and for declaration that the, B, 
was tho person intended by the testator to have 
tho benefit of tbe bequest Held, (f) that Handas 
■was bound to disclose the private directions pven 
him by tho testatOT and tbst evidence thereof waa 
admissible, (ii) that tbe rocond part of the above 
clause should bo read with tho fret part and that 
the shares most be transferred to a person whose 
name was given by tbe testator to Handas and 
that the power conferred on Handas was there 
fore, not a general but a special one BavabaI 
Sjxalkar v HasniAS RA*cnucmnAS (1914) 

ft L. R 40 Bom. 1 
19 Life inferetf* — Reversionary 

trust — "If then land " — letted eetate A Tarsi 




>rl er life 


. . • ir.iV dtrBUwd jt .1 j 

and directed that after nercoveaee n » “™" 
should bold the bouse In trust for his eon J, fox 

life and in tho ovent of J s death in trust for JU 

widow (as to part if ha so appointed) and for Te 

Issue and in default of such wane and subject to 
such appointment in trust for the testators sen 
X “ if (hen living " J died unmarried io Ibe li'o 
time of tho testator's widow, and of K lleh, 
that upon tii a death of J fhe house vested abso- 
lutely in K inbicet to the lifo Interest of the testa 

toeawfdow Cavahia r Cinou (1918) 
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CONSTKLCTIOX — could 

20. . Bequest to brother's widow 

and on her death to her daughter— Aaccereirens 
lerest — Absolute estate — Succession Act(X ofl&6S), 
s 111. Whore in a will a legacy was given In 
tire following words “ On my death my youngest 
brother's widow the said Bama Sandan Dobja and 
when she is dead her danghtor my niece Kusutn 
Kammi Dein will get ona-fourth. share ot all the 
self acquired immoveable properties which I have 
other than my aforesaid immoveable properties " 
Hell, upon a construction of the wilt, that the 
effect of the will was to give to Bama Sundari an 
interest for life in tho self acquired properties of 
the testator with a gift orer on her death of an 
nbsoloto interest taker daughter Kus um Kammi. 
The gift to Kusum Kanuni was not a substitn 
tional gift in tho event of her mother Bams Sundari 
predeceasing the testator, but it was one of succes 
Si vo interests , and s 111 of tho Indian Succession 
Act had no application to it IIahundka Chasdba 
I, mini v Baaajraa Kwaaw Movtna (1018) 

22 C. W. N. 689 

21. “Maleic Mukhtyar” for We- 

Ezute nee indicated *» *c«H of spec ol oval dirrehon 

Terms of the trust not ascertained or ascertainable 
—Power executed in protested compliance unit 
authority green — Parol, ewferce adwiMtUe to Prece 
Ike trust to at to prerent a fraud -Opus of proof — 
Undistributed share of the property of an intestate 
— Indian Limitation Act (IX of ltJOS), Art 123. 
A I’arseo testator by hfa will made his wife “ Malek 
MoVhtyar ” as to all hi* proporty danng her life, 
just as the testator was the owner, free from 
question by any of his other heirs, representa- 
tives, relatives and kin-men with directions that 
she should protect the children, as he had pro 
tooted them, according to their means, declaring 
that if any of his children should not act accord 
fng to her orders, then during her life time the 
child should not have any claim to any of the 
testator’s property Cl 7 of the will provided 
that “ agreeably to what was written above, tf e 
wife wa«, during her life time, to corry on ' \ahivat’ 
(management) in Teapoct ol every kind of property 
and make expenses on a a specious and lasospicr- 
ous occasions, as the testator had been doing” 
The clauso farther provided s " and in her life- 
time, keeping Cod and Jfehar Davar (the Bis 
pen sc r of Justice) before her jnind, my wife shall 
duly as I have directsd her orally and aecordjig 
to the times (t as circumstances demand) make 
her will, and all my heirs and the heirs of my heirs, 
aboil duly act agreeably to the same " CIs ft and 
10 ol the will .provided lor interests contingent 
upon the testator’s widow and executrix dying 
without asking a will a* mentioned in cl 7 Tho 
testator died w 1812 and thereafter his widow as 
executrix administered the estate until her death 
in 1900 By her will she purported to dispose of 
all property, both her own and what she had 
received from her husband, and appointed her 
surviving son her executor The latter died fn 
1916 leaving a will wberebv he appointed his 
daughter, the 1st defendant, his exocutnx The 
plaintiff, a danghtor of tho ongmsi testator’s son 
(who iTodcceorod his wtother) filed the suit on 
the 18th of Jfay 1916, praying later alia that the 
eit&te of the testator might he administered bv 
the Cdurt and that it ought he declared that the 
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COASTED CTI0X — contd 

testator’s widow bad no power to male a will dis- 
posing of any port of the testator’s estate The 
let defendant contended that the will of the testa- 
tor’s widow was valid and that the plaintiff’s 
claim was barred by limitation. Held, (i) that the 
testator s widow took only a bfe estate under the 
will, (n) that tho words “shall dnly as I have 
directed her orally and according to the times (i « , 
as circumstances demand) ” were not consistent 
with a general testamentary power but indicated 
the existence of special directions as to the objects 
in whose favour the power was to be exercised; 
(in) that there bemg no direct evidence as to the 
testator's directions the will msdo by the widow 
should not bo giren effect to and tbit on her 
death there was an intestacy as regards all the 
property of the testator, (it) that. Art 123 of 
the Indian Limitation Act applying to every suit 
where the plaintiff seels to recover an undistri- 
buted share m the estate of an intestate, the suit 
was not hatred by limitation , Per Scow, C J 
The Court will not try to compel the execution of 
a trust where the terms of the trust are not ascer 
tamed or ascertainable, but, where a power in the 
nature of a trust h»» been executed in professed 
compliance with the authority given, the enur, «a 
it aerms to me, of proving that the execution was 
a fraud on the power should lie on those who seel 
by challenging the execution to get possession of 
property in the hands ot there benefiting bv the 
act of the donee of the power Brils* v Jfitlry, 
(1202) 2 Ch (€6, referred to Ilaung Tin Ha-r 
Ala Thtt, L It 44 J A 42, followed Enmivnar 
c RaTxsnai (1918) L L. E. 43 Bom. 845 

21 (a) Equitable estoppel— Ondh 

Estates Act— A by hi a will bequeathed bia 
taJuqdon estate to his great grandson J sub- 
ject to a provision under which J was to select 
particular villages yielding uet incomes of stated 
amounts and grant them In under ptopnefnry 
right to S’* three grandsons J made the 
selection and the grantees accepted Held, ihle 
did not constitute a transfer within s 16 of 
the Oudh Estates Act end did not require regis- 
tration and that In sny case J bad no equitable 
elaimtorfcover the villages frem thegrsnters after 
delivery ofposreerion and receipt of rent by the 
grantor Lit Jacaoisii Babadvb SrecH r 
Ms ba bib rniSAri 24 C. W. N. 529 


22 Trust for charitable purposes— 

Gifts-over to another cfcttiljr — lute of remoteness 
— Testing of the gtfts-orcr — pitpetuitei rates against 
hose far applicable — English Late — Jtes Judicata — 
Proceedings si* prior mil — Issue reserved in decree 
— Heard and finally decided — Succession Act (X of 
1805), as 101 and 107— Cud Procedure Cede (Act 
V of I90S) s If By * will, dated lire 14th Apnl 
1884, and four codicils the resistor provided, infer 
aha. that certain annuities lo paid ont of hia resi- 
duary estate and, after tic death of tie Jast lur- 
vrvlnglife tenant, a charitable and rebgicuakequest 
be crested in favour of the Lower Circular Pcad 
Baptist Chapel subject to certain condition* con- 
tained in A 7 ol the 2nd cfdicil In the event 
of the said conditions beirg unfulfilled, tt was 
directed in the said codicil that there would te 
* gift over In favour of the Kowtsh and the L»tt 
Barar Baptist Chrrche* Tin trustor died rn 
tho 8th July 1909, and th* fait «i mTor of the 
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CONSTRUCTION— cokU 
annuitants was (till ali-vo In a previous suit, 
Administrator Gtntral of Bengal v Hughes, 1 L • 
R 40 Calc IDS, for the construction ot the said 
will and codioila and (or other reliefs, it was ad 
mitted that tbo Lower Circular Road Baptist 
Chapel had not complied with the ar.id conditions 
an 1 was not in a position to do so, and tho Court, 
on t ie 16th July 1912, held that the gifts over to 
the Howrah and the La)] Bazar Baptist Churches 
wore valid and that there was no intestacy , but 
in the decree tbo dotermi nation of these questions 
was expressly rosened The last surviving annui- 
tant having died on the 10th April 1917, a fresh 
application (or tho (urther construction o( the 
said will and codicils was made On this appli 
cation it was declared that the gifts over were 
valid, that there was no intestacy, and that the 
■question could not again bo raisoa On appeal 
— Held, that the question of the validity of the 
gifts over to tho two Churches could not be said 
to have been finally decided within the meaning 
of a 11 of the Coda of Civil Procedure to as to 
prevent the Court considering the point raised in 
the sobsoquont anlt m respect of s 101 of the 
Succession Act, anl that the decree of 1312 did 
not finally decide all matters raised In the amt. 
Hill, also, that the language of a 101 was clear 
and unequivocal and applied to all boqussts,wbe 
thor they were of a chantablo nature or not 
field, also, that the bequests to the llowtsh and 
Lull Bazat Churches would not vest in them nntil 
tho Lower Circular Road Baptist Chapel had failed 
to perform tho specified conditions, that they were 
■within s 101, hnd that they were not valid on tho 
ground that the vesting of the funds bequeathed 
to those Churches might bo delayed bevond the 
lifetimo of one or more poisons bring at tho testa- 
tor s decease Held, also, that aa regards the 
corpus and incomo of the residuary funds in ques- 
tion aftsr the death of the last surviving annuitant 
there was an intestacy J H Joins r Thb Ad- 
jirsrsTBaTOB-OnviRtL or Bxeoal (1018) 

1 1 L. R. 46 Calc. 485 
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MemooS — JfeAcmeJan 
0 1 tiutruchons os to 
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— Document 

the disposition of property operating 

Slahomedan lain — Prohate — Prolate and Admin it. 
tration Aet(V of 1831), t 3 A widow of a Catch! 
Usman applied for probate of a document m 
till] Droll as being tho last will and te9tarnont of 
her dooeased husband, the document according to 
the official translation being in the following 
terms — “ May it be known to Bhai Abdullabhal 
as follows — In the will which you will get made 
to morrow and give me, bo hind not to forget (to 
ndl) my Muhhatyan * as long as I am alive „ n d 
alter me my wi Fe s Mnkhatyari Whatever costs 

h J ravurred 1 wilt pay you, Written by your 

servant Mahomed lles,am Hop *" On th/ other 
T/5 ,7 document, were the words '‘Bh*i 
meant ‘‘ih” , "Mnkhatyari" m the docuraeift 
moant absolute ownership or full power The 
document was unaltered Lt was Urtten bvThe 

bhai^a eT’ K m t ? tla brotW ln •*" AbdolU 
?*,“*' tlrn ® tho deceased was lying on Ms 

0) that Z doeumen*in°quest forfw a s ^n t he nature 


CONSTRUCTION — coo hi 
of instruct ions by the deceased to his legot ad- 
visers, or to bis relative as to the instructions to 
bo given to the legal adviser as to the disposition 
of his property , (ti) that under the Maboroedan 
law which governed the evocation of wills of Cntchl 
Memons no attestation was necessary end the 
document operated as a valid mil which might to 
admitted to probate In re Ala fsatar, 7 Bom, 
L £ CSS, and Mahomed Altaf Ah Khan V. Ahmed 
Jlulth, 25 It It 121, referred to Batumi Amjpai 
t Mahomed Csssru (1918) 

I. L. R. 43 Bom 641 

24 In a Will tLe 

Irstat or provided tfcot after Ins death f it daughter 
would be wnM rested witb the p ower to transfer 
by sale and mft the entire properties and would 
enjoy and held possession of the tame down 
to her sou, son’s son and so on The ill next 
provided ibut lie daughter should livo m the 
testator’s ancestral Ihito, ond I eifoim tie p«)a» 
inaugurated by him, otherwise she would 
cot le entitled to bold possession or transfer any 
portion of the property Tbo t\ ill also piovidcd 
that she would bo entitled to transfer the property 
only it it was unavoidably necessary lor the cdueo 
lion of her son or if they fell into great calamity 
In asmt for possession by the tens of 1 1 e daughter, 
the Court of first instance held that the Will con- 
ferred an absolute estate on the 1 laintifTs* mother 
who having left a maiden daughter still bung, 
the riaiutilTa have no title to the property On 
appeal the Lower Appellate Court held that tbo 
qucstiona raised should be decided after taking 
evidence and remandod the ease for trial upon 
the merits Held, that the words in the earner 
part of the Will, without anything to qualify 
them, would no doubt create an absolute estate 
and there was power of alienation expressly given. 
There is no doubt that if an cstato conferred by 
Will » held to to absolute, the conditions as to 
the mode of Its enjoyment are void Ilutconsider 
ing all the terms of the Will it is clear that the 
provisions made in the earlier part of the Will 
are qualified by the provisiona mo do in the other 
parts of it Threo things appear to have been 
uppermost in the mind of the testator that his 
daughter and her sons, etc , should resido in his 
bhita, that power of alienation should be given 
only for meeting the education expenses of her 
son or in caso of great calamity and that she should 
bold subject to performance of pujat She bad 
not an absolute estate Subksdba Nath 
CjIATTEBJEE r BAROJBAXSHtr 

28 C. W. N. 893 

25 — EeQOest of estate for life — no 

express disposal of corpus — Prohibition against 
alienation-- Law of perpetnttier— ’’ heir bom of 
the womb" meaning of — Hindu Lam — Contingent 
remainder alter iceman's estate, effect of — Left 
estate, vSethtr Hindu can create by ft i tt—Mrcw 
poser nnor. under doubtful B ill, effect of — IrOal 
necessity, proof of ly recitals •« a comryanee. 
A will recited that if a daughter or son was bom 
to th« testator during hie life time such son or 
daughter " will he the owner " of all the testator’s 

■y but If there were no son or daughter bis 
was to take a bequest of a lakh of rupees, 
ana me rest of tho movable and immos able pro- 
perty was to remain In the possession of hie wife 
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until her death. After her death it was to 
‘ remain in tba possession" of hi* niece. The 
romifn Jer was dupo-unf of in the f (flawing word* 
— " H on thn death of my wilo and mj nicer there 
he living a son and a daughter born of tl e womb 
of my jwhJ brother * daugblcr then two thuds of 
tho reorahlo property will belong to the ton anil 
ono third to the daughter Iiut a* regards tie 
Immovable property none shall have the least 
right of alienation Ihey will, of course, be 
entitled to enjoy llm balance left alter payment 
of rent, etc Held (i) That tho Will purported 
to convey an absolute estate ultimately to tho 
son and daughter of tho niece, and tbo fact that 
the eorjtai was not expressly mentioned was not 
auflicient to justify tho interpretation that tho 
corpus did not pans (••) That (ho failuro of the 
bequest of tho remainder in favour of tho niece a 
ton and daughter on tho ground that they wero 
unborn at tho testator's death did not make (ho 
Will itself invalid (m) Thai the disposition in 
favour oi tho mace a son and daughter was a 
boquest of tho remainder to them and was not 
a more description of an estate of inheritance m 
S Tho words “ hairs born of her womb ** could 
not be interpreted to be a description of an estate 
of ordinary inheritance fir) That under the Will 
there was no interest vested in any peraou othet 
than tho widow in the first placo and after her 
the niece Tho Will, therefore, contemplated that 
the estate should bo represented first by Ihe test* 
tor*« widow and thereafter by his niece (v) That 
tho estate taken by S was an estate, such as a 
woman ordinanlv acquires by Inheritance under 
the Hindu Law which ahe hold* in a completely 
representative character, but is unable to alienate 
except in ease o( legal necessity (r») That bv tl o 

C ronsion against alienation tho testator had in 
is mind the ordinary recognised restriction upon 
alienation which would apply independently of 
any provision in tho Will, and that he had not 
fn his mind the eventuality of an alienation bccom 
fng necessary either for the purpose oi providing 
roalntenancs for the nieco or for the preservation 
of Ins estate Where a mere contingent remainder 
Is eroated after the woman's estate (as in thia 
csso) and not a vested remainder, this is an Indica 
tion that the estate created was a woman's rstato 
In tho technical sense and not merely a li/e-cstale 
An estato of the kind that a Hindu widow Inherits 
in tho case of an intestacy can be created by a 
Will Where such an estate ha* been created by 
Will a condition prohibiting alienation absolutely 
as void for repugnancy Obiter dictum — A Hindu 
can by Will create an estate for life in tho English 
sense, but his intention to do so must be made 
clear by the term of the Will itself without any 
Importation of English ideas It is doubtful whe 
tbsr, whoro a person enters Into possession of an 
estate under a Will of uncertain construction, an 
absolute titlo can be acquired by adverse posses 
siOn In the absence of an express claim to hold 
an absolute estato Where a conveyance had been, 
executed twenty five years before the institution 
of the suit, recitals made at or about the time of 
tho conveyance were accepted as proof of the 
existence of legal necessity Raw BaBintm n 
Jioan Nath Prabad . . 3 Pat. L. J. 199 

20 " — Gilt to wife for life — Direction 

to wife to make will — “As I have directed her 
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orally " — General power o/ appointment A Parsl 
by hia will, alter giving to his wifo a life interest 
in hi* propert), directed as follows “And In 
bor life time, keeping Cod and Stehfr Daver (the 
Dispenser of Justice) Lcforo bor mind, my wife 
shall duly, a.r J hare directed her orally, and 
according to tlio times, make her will, and all 
my heirs shall duly ect agreeably to (he same " ; 
— Held, that (he c'auie did not mean that the 
testator'# wife si ottfd dispose rf tie estate a<crrd 
ing to oral directions gdven by the testator, tut 
according to I cr own discretion, and accordingly 
that the wife had a valid general pour r of aj point 
ment fn re Hr thy (1302) 2 Cb $55, dutin 
gundied SiriFisBii t rATAvaai (1021) 

I L R 13 Eom 88 
I L R 45 Bom. 711 
25 C W. N. 890 

87. i — — - .... — 1 — .. . Construct » o a— 

Accumulation, provision for — Hindu Lair F, in 
bn will gavo and devised the rest and residue of 
hi* property to E, his widow and executrix for 
life, thereafter to his Gvo eons in equal shares 
with » direction to make certain payments and 
for accumulation of the surplua Inccmo during the 
hie time of the widow for tho benefit of tho sens • 
Held, that the provision lor accumulation ot 
the surplus income is not invalid A direction to 
accnmulate with a gift of the accumulation is not 
fundamentally bad , it fails Only if >t offends some 
independent rule of Hindu Law Wathns v 
Administrator General o/ Benfol, 1 1 It 47 Cate 
SS (footnote) followed In re Ptvllncy, rcvllnty v 
Foullnty, (1V0S) 2 Ch S4J, referred to kointhn 
v I avtier (JS41) Cr d Pi 240 distingunhed. 
Raw Lal Seu r IUrmrMCKBi Disi (1910) 

ti£ fc UI L R 47 Calc 78 

28. Bequest lo two brothers, with- 

out specification of shares— Tenancy in common. 
Held that a deviso ol separate property made by 
a maternal grandfather mi favour of two grandsons 
without specifying what share each was to take 
has the effect of creating a tenaucy in common 
and not a joint tenancy Manlatnna Auntrar v. 
Batlukan Dae, 1 L F 2S AH 3S, dissented from 
Kulon Lulain r llundra ZHilam, / L P 33 All 
665. followed Jaativ or Karam Deo v J?am 
Chandra Dell, I L E 23 Calc 670, and Gordiondas 
Soondtrdas v Eat Eomcooeer, I D. E 26 
Eom 440, referred to Ram Fiafi v Krisdva 
P iAsr . . I. L. R 43 AIL 000 

29. Absolute estate or life interest- 

A testator by cl 3 of his Rill gavo bis share in 
an estate to his wife “on account of her mam 
tenance and other absolute uso ' aod provided 
(bat she wss to be “ at liberty to enjoy tbo seme 
with powers of alienation by sale, etc ” By cl 4 
of the Will ho gave his property In general terms 
to the Infant sons of a brother Held — That ri 3 
gave an absolute interest in the property to (he 
testator's wife N Vimoi Pitui c Jeevabatb- 
»w«. • - 24 C W. N 348 

31. - ' — described a* tuck 

tj necessarily eo— Construction of document — IFiff 
or gift or a mere statement of an intention to adopt 
On (he question whether a document was s RjJJ 
or a non testamentary disposition Into nded to 
operate de presents Held— That it was not a 
Will The only words contained in the document 
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which would support in being re«nlrd K a 
document of n testamentary chancier were 
that la someplace* St * tried itself * Mill. But 
calling a document a Mill does not ms he it to, 
and it rt bad any legal efleet wl aterer St was ol 
the niture of a transaction enter tiro*, though 
it was sere doubtful whether it really jiurponed 
to bo anything more than a declaration of an in 
tontion to adopt Tirooa'saha P*i r. Pot 
nay ui Nadatti (I*. C.) 

■ 25 C. W. K. 5U 

32, Q‘fl to viol of 

property if ab rotate, or property ffis-ea to hetre subject 
to a charge «n favour of the i lot — petition to be 
mode upon the )r ilf at a whole a ml not uj-on a por- 
tion of it — loezprdieivy of applying deem on* can 

Held, upon the oonstruitinn of a Mill, tho term’ 
ol which raised tho issue* whether the property ' 
conveyed by tho Will mi an absolute nftlea 
certain idol, or whether the as mo was! niWdeitmcd 
to the testator's own heirs under the 11 111, subject 
to a charge for the upkeep worship and espouse* 
of the idol, that tho provision for the worship, 
•spouses and annual charge* of the Idol formed 
n burden upon the estate but that the property 
descended according to tho destination in tho 
Will and subject to that burden In such cases 
uo Used and absolute rule can bo act up, derived 
sloito from the use of particular terms in ono par 
lion of the Will. The quest loti can only be settled 


Soovlree Doner, It 31 I A 88 (1113), Aehu 
It it Dull r Dvirga Charon Chatlerjec, L. It 
0 1 A. 182 (1879) and Jala .Vat* Singh r 
Thai nr Situ Romp, L It it I A 1S7 
« c I L. It 39 AIL 353 SI C W N 
M3 (1017), referred to Taxdi Harvahaiv Ram 
v McsaKat Schwa Kitnwar 

25 C W. N. 931 
33 Bequest dependent on condi- 

tion — Condition made impossible of futfitment 
by testator — Bequest, if can tale effect Where 
them was a bequest ntado conditional on the re 
exeat sting of » certain tank by the logatee and the 
condition became impossible of performance by 
reason of the testator himself re excavating the 
tank! field, thst the bequest foiled and the 
legatee oould not take anything under tho Will 
Where the performance of the condition appears 
tobathamotlyeoUtiebequest, tho impracticability 
of the performance will be a bor to the claim of 
the legatee the bequest, an such cases, does not 
tike effect discharged of the condition XoirMrr 
v Cavendieh, l Kdcn 07, Ptsaart, v UUgnte, 
3 K A J 288, referred to Rajrxdra Bat, 
Ghosh v. Slaraiust Dasi 

Uh,« Cat. HDD 

31 — Will, r 

oj~Legacy on a condition 
when the eandtl 


CONSTRUCTION— «Re/(f. 
unless the condition was fulfilled The ascertain- 
ment of the testator a intention abown ty t)e 
Will cannot be varied by events which <xct-» 
after* arils That intention must Le dclcrmired 
from tho icrme of tho bequest, *nd wbcr° the 
performance of tho condition appears to he the 
motive ol the bequest the impracticability Of the 
performance will bo a bar to tie claims of the 
legatee In such a cate the bequest does not 
take effect, discharged of the condition paring 
v, Longmrthy{l'l, Oalhr Berios (2), Wfdftroat 
r Demon (3), and lather v Ccxerdi.fi (7) 
and other cases rolcrrvd to RAJrvbiiA I.il, 
Chose r Ssisiati Jfamuti 

25 C. W. H. 376 

DEB ATT AH. 

— Dilattar creat'd Ijr 
leitator — Shebaits and creditors appointed — Com- 
promise in a sail by shebiiil against executors — 
Traniftr hyr shebaits of shtbo it right - — Soil by ere 
tutor disputing the validity of the transfer — Ll onta- 
tion — Indian limitation Art ( IX of 1906), Arts OS, 
91 — Property already debattor if pore by tntl 
The testator appointed four porsons aa shclnits of 
the deloltar created by him and four other perron* 
as executors who wero to be the advisors of the 
thehaile In a suit brought by ono of the thebadt 
against the exeentora, a compromise decree »“ 
passed la 1899 whereby the shebaits became en- 
titled to appoint auoc ending eMails of tbeir resjee- 
lim shebeuti rights by moon* of will or by any 
other document. Two of the ahchail* took no part 
in the eheba The olber two transferred their 
aktbeilf Tights by two deeds which contained 
recitals showing that the transfer* were for the 
benefit of tho deity to defendants Nos 1 and 2 
who wero properly qualified persons The execu- 
tor* brought tho present suit for recovery of 
possession of tho debatin' properties and for a de 
elaration that tho deed* ot transfer* o{ the vSiltufs 
right srere void and Illegal, more than 11 ycara 
after the compromise He if, that tho ant In *o far 
aa it sought to nullify the deed ot compromise e»» 
barrel bv Art 85 of the Indian limitation Act, 
and (ermbte) Art 81 governed th« suit in «o for 
as it attacked the deeds ol transfer Held, also, 
that possession hating boon made over by tho 
executor* to tho shebaits, the exeentora became 
functor officio Property which is already debattor 
doos not pass by will to' the executor MoHEVcna 
Nava Baocni v Gotns Cbavura Ghosh (1818) 

22 C. W. N^Mff 

— — • Construction — Wot is In 

a Will, raenat ng of — "funily" — “Cash” — Dili- 
irons interpreting terms in If illr, value ef—Resi- 
Armey dense — Shllnit, sj wsnv be taMIjr jjcrwsfllit 

to reside in the house fronted for the accommodation 

of vfoti A pro vision permitting the shcbait to 
reside with lu» family fn a; * " 1 
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a direction lor accumulation of surplus income, 
and then continued with a provision that out of 
the income of such fund tho shehait should have 


it confined to the original dehuttce fund. 
The decisions which assign a particular meaning 
to any woman in a Will only assign that meaning 
In connection with the terms of the Will and that 
meaning is always capablo of modification ard 
alteration if it bo seen that the limited meaning 
was not intended. Semi It — The word " ctrli in 
cl 12 of the Will might have a wider moaning 
than it ordinarily bears Hell, on tho construe 
tion of the Will, that no portion of the estate of 
tho testator was undisposed of, there being valid 
residuary gift* in favour of specified persons 
Gatendko Nath Das t ScnrvDKA Nath Das 
24 C. W N 1C28 

DEMONSTRATE F LEGAC\ 

- Sveeeseion Act ( \ of 


1S6S), as 3ll, 312 — Demonstrative legacy — Inter 
whether payable on a demonitrahte legacy — II here 
no lime for payment fired by will, the time from 
which interest runs R here a testator had be- 
queathed legacies to several grand children named 
in the will to bo paid from the sale proceed* of 
certain house property after the death of a daughter 
and tho mamago of a grand daughter and it was 
contested that inasmuch as there is no specifio pro 
vision in the Succession Act for the payment cf 
interest on demonstrative legacies no interest was 
payable field, (a) that Interest is payable upon 
demonstrative legacies, and (6) that where there 
is no time for payment fixed, although tho amount 
is expressly n'sdo parable out of a particular fund, 
the case is governed by the principle laid down In 
lord v Lord, L R 2 Ch App 7 SI and s 311 of 
the Succession Act applies Held, also, that the 
rate of interest is 4 per cent per annum Lord v 
Lord L R 2 Ch App. 7 82, thinnnm Rapamonnar 
v Tadtlonda Ramaehendra Rao / L R 20 3Ioa 
155. Mullins v Smith, 1 Drew A 6m. 204 and In 
re Waif ard. jCtnyem v Halford, 1 1912) 1 Ch 210. 
referred to and followed AdmivistiiatuR General 
of Bengal v A 1 > Christiana ( 1915 ) 

I L. R. 43 Calc 201 


EXECUTION — con/d 

exercise of such influence by the appellants, and 
that some of them m fact benefited by the wilt 
to the exclusion of other relatives of equal or 
nearer decree Circumstances of that character 
might suggest suspicion, and would certainly Iced 
the Court to scrutinise with special care the *vi 
dence cf thoso propounding the will But, in 
order to set it a'ide, there must be clear evidence 
that the undue influence was in fact exercised of 
that the illness of the testator so aCeetcd bis 
mental faculties as to mako them unequal to ll e 
task of disposing of his property Such evidence 
was not only lacking in this ease, but in tho 
opinion of their Lordships of tho Judicial Com 
mitlee tho circumstances attending the making 
and execution of tho will were rot reasonably 
consistent with it Held, also, that, under the 
circumstances the evidence as to capacity was 
not d sphiccd by mere proof of serious illness and 
of general intemperance, and that the appellants 
had discharged tho onus which lav on them of 
proving that the will was duly executed by tho 
testator while in his proper senses The quest icn 
whether property was ancestral or not, was held 
to be substantially one of fact, and therefore sub- 
ject to tbo usual practice of their Lordships not ti» 
Interfere where two Courts had concurrently found 
it was not ancestral but self acquired Bcr 
B lxcit i Ljtvm Sinou (1910) 

I L. R 38 Calc 256- 


EXECUTION 


— Enojiin of mn 

, Proof of capacity of testate m to erratic II ill — Undu* 

influence — Rndeuet of trereise of such in flue nee • 
Absence of cadence of any eoeyon—Queth, no/ fact 
Whether property was ancestral or aeguirsd— Concur 
rent decisions on fact In this case tho qurrtfen 
was as to the capacity of a testator to execute a 
will propounded by tho appellants, and it »« 
alleged that they had exercised undue mfiurnce 
over him in the matter of tbe . 
lie was admittedly very aenously ill. though the 
evidence to the effect that h-wa-in «*"** 
aion of loa senses and undrratood what ha was 
dome when be signed th» will. Held (reversing 
th- decision of the Chief Court of the Punjab), 
that, so far as the charge of undue 

infionwe vu concerned, all that vnt* ahovrn by 
Iho respondent* who were attacking tho will vat 
that there «M motive and O|portutnty for Its 


2 Signature, proof of 

• — Hand writing crperl opinion of without eromma 
hon in Courts if ai’missitlr — It ill, proof of Tho 
propoundcr of a will should prove to the satisfaa 
tion of the Court beion I all possible doubt that 
lie will u as executed by the alleged testator and 
that it was executed in accordance with tho law 
and that the testator at the tm-o of execution »a.» 
in a fit state of mind an 1 I odj to execute the will 
and so fully appreciated what he was doing as to 
the dispos tion of the property The opinion of a 
hand writing expert on a signature when he was 
not called a a a witness and not sul jected to cross 
examination, was inadmissible in evidence Parma 
Priya Debta t DiiarUa Das Deb Karma 
(1911) . . 16 C. W. ff 72S 

3 . Elea hen and at. 

testation of will — Proof of genuineness of wil — 
Status of attesting witnesses — Hi//, natural, reaton- 
aUt and proper in its terms — Rretumjdiun cf will 
being jeamae — Grounds of suspicion not valid — 
Admission of additional teidenrt by appellate court 
—Oof Procedure Code (/J«J , In the care 

of a will reasonable, natural, and proper In i‘s 
terms, it u not in aceordaneo with sound rules of 
eon street ion to apply to It those canon* whwh 
demand a rigorous scroll uy of docoxnrtiti of whirl) 
the opposite can be said. namely, that Iter are 
unnaturak unreasonable or tinged with Impro- 
pnety cm tho question whether a will made lv a 
he left all his property, ruoval ]o 
and Immoveable, after the death of hi* widow, to 
cf »mU*nt.) to the entire 
exclusion of the respondent (a remote nlatlon), 
wa. genuine, as held by the Subordinate Judge, 
or* forgery, as held bv the Court of the Judl.iat 
uommuwicsvtt. there were concurrent finding rt 
l«th toons that the ti stator hail been for era re 
at enmity and on the wont of terms with the 
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vespondeat, but hvl regarded tha appellant with, 
affection end treated tun as bis eon. Tito will 
tu found to ham been dulv ereeuted and pro 
perly attested It respeotabio aervants in the 
testator > house whom it was natural to employ 
ior that purpose Held, that the mil was in every 
respect a natural one, and in accordance with the 
testator s feelings and tenor of life and the pre 
sumptions of law wero in favour of ita be in? main 
tamed fv comment by the Ewart td the Judicial 
Commissioner which regarded the will with sus 

E ictotl, to the tScct that the witnesses might 
are boon of a better class ’ bad no foreo except 
upon something on a much highex level than mere 
bus) icion, namely, proof which would thoroughly 
satisfy tho mind of a Court that thoao persons had 
committed both forgery and perjury Chatty 
Narain Singh » Raton hotr, l L R 22 Cak 510 \ 
L R 22 1 A 12, per Loud Watson followed 
Another ground of suspicion was tha' the paper 
on which the will was written appeared to do oil 
instead of fresh, which was supported by proof 
that paper was o [Tidal paper in genorsl Use, toge- 
ther with ovidenco that aomo other people had 
been in tho habit of having forms which they 
signed in blank, and form* wero produced signed 
bv peopio other than tha testator, and with noon 
of whioh ho bad any thing to do Held, that aoch 
evidence was inadmissible as being not relevant 
to tbo oaso, and should not havo boon admitted 
Held, further, that tho coorsa followed by tha 
Court of the Judicial Commissioner during the 
hearing of the appeal in tending tor and (purport 
lug to act under s. BUS of the CivU Procedure Code, 
1882) admitting additional evidence (proceedings 
■of tho Municipal Board at Lucknow) to discredit 
ouo of tho witnesses on a particular point, without 
calling him and affording him an opportunity of 
making an explanation of tho matter, and on tho 
ground that his evidence appeared untrue on thst 
point disbelieving all tb« reet of his testimony as 
to tho will, was an improper procedure and not in 
accordance with ■ BBS ol lbs Code. Their Lord 
ships declined io conclude, in tha absence of bis 
own evidence on the point, that tho rest of his 
testimony, otherwise quite unimpeachable, was 
perjury Jaqrani Hn»w»R v Kraal Prasad 
(1913) I L. R 36 AIL 93 

4. Held. 'that there 

is a presumption of duo execution of a will where 
there is a proper attestation clause although no 
evidence of its duo execution is forthcoming 


Executor acting under 

Executor siting «p adverse h tie — Estoppel An 
executor under a will who has accepted tbo offieo 
oi executor and acted as such is estoj ped thereby 
ttdvrr ' 0 *'tl° ,‘o property dw 
EOsadofbythowU. Ar.n.wsa Hoortky r lenlato 
P?r*Ll W0 «? r ‘ 1 D R 20 Had 289, followed 
i-er Arnold tVurr*, C J — The fact that an exe- 
t t ken 001 1 ‘Xobato (at any r»t„ where 

ri"££ T "p“ J “ “> -■—•me. 

f* «« utor « not at liberty to 
fofc f I"!S U l“ t0 P'°P« rt y which has come 
*°® » hands as ex teuton any more than a trustee is 
entitled to set up an adverse title to property which 


EX ECDTOR—cor Id. 

ho hits taken possession of as trustee The ptilnt 
Ifl • position was altered by his looking on and not 
opposing the Erst defendant in tba stops taken by 
tho latter to got possession of the assets. The fact 
that an executor has not taken out probate is im 
material Per Millfr, J (dissenting) —It is not 
clear in this ease as it was in Sri imam Hoorlhtf v. 
Fralnfo Tarada Ayyangar, 1 L. R 23 Hail 230, 
that the exoiutor was let into possession under tha 
■wvtt men la tUe. aww. vis ptantafi uvA'acM Vi 
alter his position , the pnncfj lea of estoppel do pot 
therefore apply Mratsivt Omni v JlanOTnsK* 
uu. (1910) I L. R 34 Mad 2 U 

■ ...... — . .... , . £ reel, for — rouxrs of 

executor in dealing with the estate of his testator 
Ono P died, leaving a will by which he directed 
that certain legacies should be paid out of a fund 
oflU 10 090 invested in fixed deposit in tho Delhi 
sod London Bank Tbo Bank had during P a 
life timo advanced cortam aums to his daughter 
on an undertaking bv P that he would, stand 
auretj for the loan P was also himself indobted 
to the Bank. Held, on suit by tho legatees, that 
the executor of P a will was perfectly justified, 
on being satisfied as to the fact of P/a relations 
with the Bank above described In permitting tha 
Bank to rvalue from the fund, in question, both 
tho amount of tho loan to P's daughter and the 
amount of his own indebtedness I ocock « The 
Diliu and Loudon Bane, Ld , (1914) 

I. L. R 38 AIL 217 

1 ■ Civil Procedure 

Code (Act Xli of 1332), s 103, if applies to probate 
proceedings — Probate and Ad/niniitration Act (V of 
1331), $ S3— Dismissal of application for probate 
for dr fault— Executor if may propound IV ill ojoin 
— Ret Judicata — Deterrent casts sufficient remedy 
against vexatious conduct A refusal (o admit a 
will to probate is conclusive of the facts necessary 
to support the decision But if probate has been 
refused not on the merits but merely by reason of 
the Insufficiency of some matter of fotm or prooe 
dors, there is no adjudication that the instrument 
is not entitled to probate and therefore it may bo 
again propounded 11 therefore an application 
for probate by the executor o( a will has been dm 
missed for default, that fact itself cannot debar an 
application by any other person claiming an in 
terest under the will and therefore, necessarily also, 
by the executor himself An axeoutor presenting 
au application for probate of a will cannot bo to 
gatded as a plaintifl who brings a suit in respect 
of a cause of action. S 103 of the Cin! Procedure 
Codo (Act XIV of 1882) would therefore bo in 
terma inapplicable to euch mn application. Canesh 
Jagannath v Ram Chandra, J L R 21 Bom. 5C3, 
relied on Ramuani Debi V Kdmttd Banco? 
JfoOKtRjjx (1910) . 14 C W If 024 

2 . — Probate, appt ca 

(ion for— Onus— Testamentary capacity, what is — 
Probate granted by Trial Court, reversed by Appellate 
Court — Appelate. Court, icitn should differ from 
Tried Courts estimate of evidence— Signature, 
genuineness of proof of— Witnesses of competency, 
opinion of, value of— Witness, important, but ex 
peeled to be hostile, how to be examined. Where 
there appeared a striking resemblance between 
tho signatures on tho xnll and certain admitted 

signatures of the alleged testator, bat not that 
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absolute identity which, in many instances, may 
fnrniah indications of deliberate imitation by tho 
careful forger, the High Court agreed with tho 
Trial Court on tho evidence in finding that tho 
signatures were genuine Where, from the en 
dence, it appeared that the illness of the testator 
had caused serious anxiety to his relations at 
least three days before his death and that on the 
'day of his death, his condition was such as to 
necessitate the attendance of three physicians on 
five occasions, and tho will was alleged to have 
been executed about two hours before his d"ath 
Held, that In the circnmstances tho Court was 
bound to scrutuuao with caro and caution the 
evidenco as to his testimentary capacity at the 
time when he was nan! to have executed the will 
That the burden was upon tho propounders of the 
will to show that the testator bad testamentary 
capacity, i f , capacity to comprehend tho nature 
and effect of his act , to diaJhargo tins burden, 
it was not enough to show that the testator was 
conscious when he executed the will or that ho 
was able to maintain an ordinary conversation 
and to answer familiar and easy questions It 
must bo shown that he was ablo to dispose of his 
property with understanding and reason, that ho 
was ablo to rentue lua position, to appreciate his 
^property and to form a judgment with respect to 
tho parties whom he decided to benefit Tho 
.opinion of witnesses as to competency is entitled 
to little regard, unless supported by good reasons 
.founded on facts which warrant them \\ here the 
propounded of a will had reason to suppose that 
an important witness coold not be trusted to tell 
tho truth, they might have asked the Court to 
summon him with liberty to both parties to cross 
examine him. If necessary A Court will not re 
ject a will merely becouso its terms appear extra 
ordinary against clear ovidenco of due execution 
by a competent testator But where the terms 
aro unusual and tho evidence of testamentary 
Capacity doubtful, the vigilance of the Court will 
bo roused and bolore pronouncing for tho will 
■tho Court will require to he satisfied be vend all 
reasonable! doubt that the testator was fully eogm 
*ant of ita contents and m a condition to exercise, 
and did exercise, thought. Judgment and reflection 
respecting the act ho was doing Bulli Kunvar r 
Bbajiratkr, 9Cn X. 6i9, Seftnn r l! op wood, 

1 l. }' 579. Marik y Tyrrrtt, 2 Hag? F'C Ftp 
Si, 122. lHJavr r Croft, 3 Moo 1 • C 136. and 
Harwood v Baler, 3 Moo P C 2S2, referred to 
"The prmnpla that a Court of Appeal shout 1 bo 
extremely slow to disagree with the primary Court 
on a question of appreciation of oral evidence 
embodies a general rule, but is not of mure real 
Application Where the Trial Court had found in 
favour of tho will, but It* decision was vitiated by 
Ita failure to test the evidence from the standpoint 
of tho fundamental principle that the testator 
must be of sound and discerning mind aa 1 memory, 
so a» to be capable of making a disposi ion of bn 
properly with sense and Judgment, in reference to 
the situation and amount of such property and to 
the relative claim* of different persons who were or 
might bo the objects qf I is !«vin‘r, the IfigU Court 
on apt eal revereed that decision not »o much he- 
■causo It formed a different estimate of the tredi 
fcdity of the wltnesso* for the propound err, but 
.because it d ffired in it* estimate of the effect of 


WILL — could 

EXECUTOR— confeL 

their statements on tho assumption that they hod 
spoken tho truth Tins evidence, in tho opinion 
of the High Court, was insufficient to discharge 
the onus that rested on the applicants for probate. 
The nature of this onns discussed Baler v Ball 
2 Moo P C 317, and Pardon v 11 iJhirm*, 2 Curt 
530 , 2 A oft* of Cates, Sup 21. referred to Scsn, 

XCViP BaVESJSE 1 Debj fJOU) 

19 C, W N 826 

3 — Prolate — Issue of 

citations, object of— Citation of infant, effect cf— 
Citation to infant and Zi.i rrother, a minor — A o 
opposition fo grant of probate — Competency of infant 
for revoking probate — Testator, testamentary capacity 
of — On vi of proof upon the ertenlor — Probate and 
Administration Act (V of 1SS1 ) Where one J died 
in 1901, leaving a widow S aged 14 years and a 
son D aged 2 months and it was alleged that J 
executed a wi'l on the day previous to his death 
by which Ins three brothers G, B and 1/ were 
appointed successive exeentors , and on 0‘s apph 
cation for probato of tho will citation* were issued 
on B and J/ as also upon 8 and D and there was 
no opposition and probato was granted to G in 
1902, and in 1911, D still an infant, applied 
through his mother 8 for tho revocation of tho 
probato on thd ground that tho alleged will had 
nqt been executed by bis father J, and tho Dis 
trict Jndgo without formally revoking tho probato 
called upon tho exeentor to prove the will in tbo 
presence of tho objector and held upon the eri 
donee that tho original grant should not bo 
revoked I/etd, thst service of notice upon tho 
infant D, and his mother S a minor was no 
proper service upon them and was useless for tbo 
protection of tho interest of the jafant and as 
such D was competent to apply for revocation of 
probate through his mother Tho object of this 
issue of the citation is that all persona whose 
interests are or may be adversely affected by tho 
decree of tho Probate Court shall hat'd notice of 
the proceedings and an opportunity, should they 
choose to avail themselves of it, of intervening 
for the protection of their interests Held that 
this purpose was not achieved merely by issue of 
citations to Infants and that in the elreonistancea 
of tho present cast, the appointment of an officer 
of tho Court as guardian of the Infant would not 
have afforded him any protection. Hebe Us y. 
Pebetls, 2 C H A 100, BhorOihtbaU y A lands, 
moyre, 12 C 11, A 6, and Mortimer on Probate, 
p 633, referred to A party who Is cognisant of 
the proceed ngs and might bare intervened l* 
found by their result and cannot be allowed to 
re-open them Botr.ol Bockan Pitta v A ilmtlun 
Mindle, 1 L R i Calc, SCO Bnnda Ckcwdknrom 
v Badhica Ckmrdkirani. /. B. B 11 Calc 192, 

A tstarmi Jiat.ia v llrakmomoyi, 1 1 11 IS Calc. 

45, In Ike goods of rknggdtullj Van, 1 1 It 27 
Calc 927, pnrgagnh It'll r B-mratnni Iktb,, 10 
C IT X 90S si e-I.I It S3 Calc, 1001, Asirrff 
v lf«h, 2 1 kill 21/, Batch ffe x lessors, 2 8ie 
& Tr 456. If ■ytehcrlcy v Andrews. 1 P 2 P. P 
32', ami Bell r Arm.’t'onj, f Add 372, referred 
to. ll’ld that thu role of Uw did not appty to 
the circnmstances of the present «*o. l ien In 
***** where a party has upon notice fal’cd to 
appear and contest the proceeding*, the Coort may, 
for «ufficicut reason, allow the proceedings to bo 
re-opened. Tosag v. UaXlavay, (/M5) P S7, 
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Peters v Tilly, IIP D 7AJ. and Xitc&ici VoAoBa, 
(Ml) 2 I A 403, referred to. Bill, «b>o, that 
the District Judge ought to hare revoked the grant 
in the first instance and then called upon the exe 
cut or to prove the will Dnadtban v Surttwar 
IOC L J 263, and Durgagah v Snurnliin, 10 C. 
II \ 095 s e I L. R S3 Col. 1001, r,.W on 
lUW, farther on the eviil-noe, that the testator 
had no testamentary capacity at tho time when 
he was alleged to hate executed the will The 
High Court in thu wcw, revoked tho grant oo 
the pro bote Belt, also, that tho onus was upon 
the executor to establish that tho deceased bad 
sound and dispoa no mind at the timo when he 
was eald to have exccutod the will IVarinj v. 
Wormy 0 Moo P l JjJ, referred to. Dnyrs 
niti Natu Sahma FuBKArASTm v Oolokb Nat 
K IRMA Pcjikayastu.1 (1914) 19 C. W 1! 747 

4 — — • Grandfather's dough 

tcr’a ton (ion if has locos standi to contest grant 
when propounier o stranger to family — Dayabhaga 
lauf of inherilaneo — —Salctllyas ami damanodahas, 
who ore -Ih-aLshara principles of, application to 
casts not prowled for bj Da tabhnga — Order that 
caveator hot no loan slant I, if appealable — Ctnl 
Procedure Code (del V of 1003), $ 115 M- appli 
cation lor the p robs to ol a Will was opposed by the 
daughter's son's (on of tho grandfather of the ted 
ator ssWetheproposmder w»» a perfect stranger to 
tho family Tho District Judge held that the cavca 
tors had no locus (tandi Bell — That the order 

of the District Judge was not appealablo but could 
lie revised by tho lligh Court undor o 1 15, C P C 
That m the cireupisUnccs tho caveators bid some 
interest in appoenng and opposing the application 
for probate and it should bo diaposod oi in their 
presence. Qucere — Whether grandfather's (laugh 
tec a son a eon is an heir under the Hindu law 
Kapha Raman CiiowDntrav r Gorit, Chakdsa 
C uvor-rasoTW 24 C W. K 3l« 

5 legatee long >np osses. 

sum in terms Oj ml' W here a v ill has been pro 
pounded snd proved the Probate Court should 
grant probate even though it should appear that 
there were no debU due to or Ly the testator ano- 
ther legatees have been In possession in accordance 
with the direction of the will for a long timo >t 
being absolutely nocoasary for the legatees to 
establuh their title by proving the will The 
Probate Court cannot go into tho question whe- 
ther the legateeo have acquired independent title 
by adverse possession An wait Chabav Honda*. 
* KaranvAiraciitE Sixxar . 21 C W K 1129 


PROOF 


bole has sol let* tahen, i rhelhcf can be proved 

Succession Act (X of ISSS) • 1ST— Proper repre 
•emotion of kstatoi*! estate, where no probate tahen. 
barbamongota Debt v Mahendro hath hath, 1 L 
at fwaV •* authority lor holding that, a wilt 
In ^± P ISh te h ? a not bTOQ takon b« proved 

PrebalTt^ nf! n 0t . h " <h ?“ * Ftoce€d n ? "*»“ «“• 
i robato \ct But a w.ll uncovered by a probate 
or letters of administration cannot prove that any 
body named therein ha, title to tho estate of tho 
testator A legal heir of a testator in possession 
of hi. general estate can maintain a aniTior the 
Deneht of the estate so long as any other claimant 


PROOF— eonti 

does not establish hie right to the same tinder the" 
will Prorurma Chandra Bhattatkarya v JCrula 
Chaitanja Pal, 1 L R 4 Calc Si2,Cloony Lai 
Lou r Ormond Btliee, J L. R 30 Calc 1041, 
referred to. Basitsta Kcuab CnrcaxaaoTTv t. 
OorAL CntrvDEn Das 11914) 18 C W. 17 1126 

2 - - — - Proof of execution 

and due attestation — Attesting witnesses, fumed 
her tile — Court may pod execution proved from othtf 
eiidetice — Proof that testator saw attesting II if nesses 
sign, and litter taw led tor sign, \f necessary, where 
will regular on «ta fact — Prero apt von of due execu- 
tion T! o more fact that attesting witnesses to w 
wtU have repudiated their signature does not in 
validate tho will, if it ran be proved by evidence- 
of a reliable character that they have given falsa 
testimony When the evidence of the attesting 
wltnrasca is vague, doubtful or even conflicting 
upon some material point, tho Court miy take 
into consideration the circumstances of the case 
and judge from them collectively whether the- 
requlremcnts of the Statute were complied with , 
in other words, tl c Court may, on consideration of 
the other evidenco or of the whole circumstance* 
ol the case, come to tho conclusion that their 
recollection is st fault, that their evidenco is of a 
suspicious character or that thev are wilfully cua. 
lending tho Court and accordingly disregard their 
testimony and pronounco in favour of the u ill It 
is «> recesssry under the law that affirmative 
evidence bould be forthcoming that the testator 
did, as s matter o! fact ace the attesting wit novae* 
put heir signatures or that the attesting witnesses 
did actually see the testatot sign the document 
It is enough if the circumstances show that their 
relative position was such that (bey might have- 
soon the execution and the attestation respectively, 
Fvery prosnroplion will be made in favour of due 
execution snd attestation la the caso of a will 
reguh r on the fsco of. it and apparently duly 
executed Bnadmadat Tiwaki c Chaudan Brer 
(1914) . . 20 C W B 192 

3 Proof— Execution 
■n unusual circumstanets—Will not inofficious — 
W ilselees such as were reasonably to be expected to 
ha available in the circumstances, not to he disbelieved 
merely hreowt thsir poaiiion ecemily inferior — 
Beneficiary under will recited as being testator’s 
adopted tan— Caveator, if nay question adoption — 
Judge, if tuny refuse, to frame an issue ns to adoption, 
whilst admitting evidence thereon — Relevancy on the 
guest ion of genuineness of will — hole of evidence to 
be pioen by witness, refusal to produce, if should pre 
judtee party— Privilege K, a Hindu gentleman of 
means and resident of a place call’d Gursand, went 
accompanied by hi» two wives snd some o! his 
servants snd dependants to attend the bathing 
fate at Sonspnr on 10th November 1905. Cholera 
haring broken oat st the fsir it was broken up by 
Government order, but K, who had been suffering 
from dysentery snd had been mads nervous about 
the state of Jus health by the outbreak of cholera 
(it was alleged) executed the diapnted » ill on 15th 
November 1905 and died at 3 A M of 16ih Jfovem 
ber 1995 The will was proved by such of thw 
attesting witnesses as were available snd otber 

witnesses The genuineness o< the will was dial 

1 so ged inter aha, on tho ground thst the witnesses 
to the execution were not of * superior position. 

The will however appeared to be one which • 

Hindu, gentleman in A’s position might reasons tly 
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”WILL — con id. 

PR 0 OF — eon/d, 

end naturally have made and the attesting nit 
nesses sere such as one would reasonably expect 
to be available on the occasion Iltld, that there 
being nothing in the case to suggest that the mil 
had been forged ox that the witnesses who gave 
evidence as to the preparation and as to the due 
cxecntion ot the will had committed perjury, the 
contention that the mil should not be accepted as 
genome because the witnesses to its execution wero 
not of a superior position was not sound and was 
contrary to the new of the law as expressed m 
Chotey A aram Singh V Ratan Koer, L JR 22 1 A. 
12, 21, and Jagram Koer v Koer Durga Par shad, 
L R 41 /. A SO . s c IS C IK A 522 That 
something more than mere suspicion is necessaty 
in such a case to make convincing an argument 
based on the social position of the witnesses One 
of the bcncficianca under the mil was 0, a boy 
who, the will recited, had been adopted, according 
to Hindu ntes, by K as his son Tho caveators 
questioned tho factum of the adoption III Id, that 
the trial Judge was right, upnn an application for 
probate, in declining to framo on issue as to the 
alleged adoption, though the matter had to be 
considered as bearing on the question of the 
genuineness of the will and the caveators wero not 
precluded from questioning the adoption and were 
rightly allowed to cross examine the propounder’a 
witnesses on that subject and to call evidence to 
prove that C was not adopted For the purposes 
of the propq under’s brief a note had been obtained 
from a witness (subsequently examined at tho trial) 
of the evidence that he could give s Held, that 
the note was privileged from production and the 
caveators wero not entitled to see it, and the 
Judges should not have allowed their minds to be 
influenced in considering the evidence by the fact 
that the note was "hot produced in Court for tho 
information of the caveators Genoa Kunwab o 
Harha.vdih Snren (1016) , 20 C. W. N. 617 

4 Proof of genuine 

neet^— Clear and trustworthy evidence of attesting tint 
ness if to be rejected because appearance of document 
suspicious — Court, if in such a cose, may speculate 
as to whal wsiW have been a proper will for Ihs 
testator Proof of the genuineness of a will de- 
pended mainly upon the testimony of a doctor 
who attested on tho last page of the will, the 
signature of the deceased and who deposed that 
at tho time the will was executed, the deceased 
was perfectly capable of understanding a business 
transact ion The w ill on examination showed that 
the writing on the list page was inconvmicntly 
crowded above tho signature of ffio testator, and, 
on the Inst page bnt One, tho writing at the foot 
was so placed as to lend colour to the suggestion 
that the psgo had been filled upefler the signature 
had been attached Upon this tho Trial Judge 
built tho theory that the ml! bad been wnltrn in 
blsak pages over signatures of tho te-Ufor previ- 
ously obtained Held, thst the doctor’s evidence, 
ff believed and which the Jndicial Committee did 
believe), completely destroyed this theory, and 
that tho High Conrl was right In pronouncing In 
favour of the genuineness of the wtIL That It 
would be most unsafe and most undesirable, in 
circumstances such as these, to try to spell out 
from iho peculiar form In which a document 
vrnt’en in tho vernacular appears, a hypothetical 
answer to tho clear, distinct and trustworthy tvi- 


VV'ILL — co a Id, 

PROOF — could. 

deuce of the doctor who witnessed the wilL horo 
a will has onco been made and is apparently in 
perfect form, aDd tho evidence of the attesting 
witness is to be trusted, few things Can be more 
dangerous than to attempt to re create tho brad 
of will that the man ought, in the opinion of the 
Court, to have made Once the man’s mind i» 
free and clear and is capable of disposing of his 
property, the way in which it is to be disposed of 
rests with him, and it is not for any Court to try 
and discover whether a will could not have been 
made more consonant either with reason or with 
justice AbuvacheLlaji CBetty v Ramaswam 
Chetty (1916) . . . 20 C. W. N. 673 

5. 1 ~ ■ ■■ ■ ■ Testamentary copal 

dly, proof of — Onus — serious illness and general 
intemperance not sujfcienl to relut pnmS facie 
case made out by evidence — Undue influence must 
be proved by ettdenee — Opportunity to use such 
influence and benefits dented not enough for re- 
buttal The onus of proving testamentary capa- 
city is on thoso who propound a Will In this 
care they had discharged that evidence by 06/1 
gation by evidence which went to establish a strong 
pnmd facie case in favour of the Will Proof of 
senoua illness and of general intemperance was 
notenooghtodisplaco thiaevldence Itwasshown 
on the port of those at tacking tho Will that there 
was motivo and opportunity for tho exereiao of 
undue Influence by the defendants and that some 
of them infact benefited by t he Will to the exclusion 
of other relatives of equal or nearer degree Cir 
onmstancea of this character may sometime suggest 
suspicion and in the present case would lead the 
Court to scrutmiso with special csro the evidence 
of those who propounded the Will Bat in order 
toset it aside there should have been clear evidence 
that the undue influenco was in fact exercised 
or that tbo illness of the teetstor so affected hia 
mental faculties as to mako them unequal to the 
task of disposing of his properties Held that in 
this case such evidence was not only lacking but 
the circumstanccsattcndinglbemakingsndoxecu 
tion of tho Will wero not reasonably consistent 
with it Bun Sinoh r Dttau Scion 

15 C. W. H. 177 

g. — If HI, challenged as 

forgery — Suspicion alone when ground for refusing 
probate— Frcsumption against misconduct, operation 
of— Evidence Act II of 1S7I), ss 3, IS, tot, 13S— 
Order »n lehtch witness to be tendered discretion of 
Counsel and Court's power — Expert, medical ex 
ttmmftxx of fa test euclfee of indexes ef alltxdirp 
physician — Expert in Bengali language and legal 
terms, examination of — Document put to witneis 
right of opposing counsel to inspect. If a party 
writes or prepa res a will under which lie takes a 
benefit, that circumstance in itself ougl ♦ ginerslty 
to excito suspicion of the Court and calls upon it 
to bo vigilant m cramming tho evidence in support 
ef the instrument in favour of which It ought not 
to pronounce unless the suspicion is removed and 
(t is jod'cially satisfied Hat the paper propounded 
doe* express tl e tree will of the decr«*«k 1 any 
v ruthn, 2 J loo P C. ISO, referred to, and the 
reic in lyrrvff v Painton, (IS3I) P. D JSI, ex- 
plained Per JrvKjvs, C J The suspicion which 
by itsitf would bo ground for the Court not pro- 
nouncing in fa toot ef an alleged wiU, mast ha on* 
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PROOF— tomld. 

inherent in Ike nature of the transaction Itself and 
not the doubt that may arise from a conflict of 
testimony which becomes apjiarent ca an invest! 
cation ot the transaction Per l\ ooDROrvr, J 
Hie rule m lyttU v Painlan. (fjjf) P J) 151. 
epplK 


arise from tbo nature of the caw is put 
forwent by the propounder in winch ease the pro 
pounder must remove the suspicion \l here, how- 
ever, the alleged sus] moa against a will arises 
from feet* which form part of tbe impugnant'a 
caac, then the Court float are whether the facta 
which arc aaid to give mo to luspipon are proved 
or whether tto projounder 1 * caao is [ rovtxL The 
rale, therefore, doe* not epily where the (pies! ion 
is almply which act of witnesses *hould bo Lelieveil 
In tlua cuso the tnnl Judge having decided against 
the genuineness of tho will on the ground that the 
evident o of tho witnesses whom tho proj>ounder 
had called to support 1 er ca«o waa not ao un 
impeacliahle, id absolutely trustworthy in Itself as 
by ita own merit to dispose of all objection# and 
to allay all doubt and suspicion Held per 
JtvKivs, C J , that the standard of proof re 
qqlreil by the Judge was higher than the law (as 
contained in * 3 of «h« Indian Lvuler.ce Act) 
prescribe* Ptr WoODBorrc, J —A probate ca«e 
is not singular aa regards tho application of tbo 
general principles ot proof aa contained in »a 3 
a nd 101 of tho Indian Lvideucs Act I tr J tines. 
C J — Tho I cidenco Act, by which in mat I era of 
proof the Court* in this country muat be guided, 
has in conformity with tho general tendency of tho 
day, adopted the requirements of the prudent man 
as an appropriate concrete standard liy which to 
measure proof The Evidence Act ia at the same 
time expressed in terms which allow full effect to 
ho given to circumstance* or conditions of pro 
babU ty or improbability, io that where aa in tbu 
ca»e, forgery comes in question in a civil amt tbo 

S resumption against misconduct Is not without ita 
uo weight aa a circumstance of imjirohabibty, 
though tho atandard of proof to the occlusion of 
all reasonable doubt required In a criminal caso 
may not bo applicable. Cooper v Slade, 6 If L 
Cat 7 IS, and Deo d Derain v 0 i Don, 10 J loo 
P C 602, 531, referred to This probability gains 
in strength where the character and position of 
the Individual impugned is, apart from the parti 
cnlar case, above reproach In the goods of Corns 
arm Don v Bisaissc* Dorr (1011) 

18 C. W. If 265 


of the Probate and Administration Act, If means 
original document —patience of mil up to testatix’s 
death, If neeetsar y to be prored— revocation, plead- 
tag and proof of—Presnmjdion of drttrvclion cf vAU. 
when arises— Loss of iriff, if egeratte as t evocation 
—Deslrvction of vM trhen operates as retwa/ioS — 
3 21 — ■* Aince the testator’s death," scope and effect 
of— Delay in applying for Letters of Administration 
•ri tk mil anntirj libera tho testator did dot 
appoint an eaecutor and the ree'dusry legate* 
applied for letters of administration with the Will 
annexed 12 years after tbo death of the testator 
and tbe objector did not plead revocation but #*t 
op non execution of tho wlllt Held, that tbe 
execution of the will in II o manner required by 
law having been proved it lav Upon the objector 
to phed and prove revocation and no surb plea 
having been talon it Could not be held that tbe 
will was revoked Per Bar, J That the ipplic* 
lion for letters of administration was not liable 
to dismissal on tho ground that the petitioner did 
not prove that tbe will was In existence ap to th« 
time of tbe t relator’s death. That in a 19 of the 
Frobata and Administration Act tho word " will " 
docs not mean tbe original dooument but has been 
obviously usovl to mean the disposition Vfl en » 
will is shown to have been In tho custody of tl>* 
testator aod la not found at his death tbo well- 
known presumption arise* that tho will has been 
destroyed by tho leatotor for the purpose of revok- 
ing it This rale of law boar* only on revocation 
when it is an issue in the aeit and then the pro 
sumption may be rebutted by the facts IbeloS* 
of a will doea not operate aa revocation to estab- 
lish which destruction of the will by the testator 
most I • shown In a 2t of the Probate and Ad 
ministration Act tha words " since the testator'* 
death” qualify the word ” mislead ” and have 
no reference to tho woid "lost” or to the euo 
eroding clause of tbe sentence The delay IP 
making the application under a )9 was not » 
material fact in this caac BaBar CttiVimA 
Basix v Oolxt 8usdabi Dasr* (1913) 

18 C W. If 52? 


— A holograph M ill 
executed m India by a person of Scotch domicile 
is a valid testamentary doenment On such doeu 
moat be ng propounded the Coart declined to 
admit in evidence a treatise on Scotch Law but 

iceptcd the opinion of a writer to the signet 


8 — ■ . ■ — — ■ Tfffl, proof of— 

Eucceeewn Act (A of ISfii) * 50— Evidence Act 
U of IS 72) e 6$ — Fxammahon of one altethng 
”* 6M »» Probate Court if tvjfcunt to prove mil 
Under • 50 of tho Indian Succession Act there 
must bo two attesting witnesses to a wiU but 
under a 63 of the 1 vilenoe Act the will can be 
proved in tho Court of probate by one of the 
attesting witnesses ExMMOt, Das Koch r Hanot 
Ko« Kocnrai (1917) . . 22 C W. V. 315 


imphon that It hoe been revel ed how to be 
applied i* India— Finding that mil tone revolted, 
based on prernmption, upset v* second appeal—. 
Proof of will by copy taken from EegutraPs office, 
without objection in Die fret Court— Objection on 
appeal fAnl conditions for admunem of sceemdar jr 
tvidrnce not fulfilled, if admit, ill. In view of the 
habits and conditions of tho people of India the 
role laid down in ITefcA v rkilUps. 1 Sloa P C 
299 that when a will is traced to tho possession 
of the doceased and is not forthcoming at hi* 

death the presumption is that lie haa discharged 

it most be applied with considerable caution 
Where in *ueh circumstances the first Appellate 
Court held that the will had been ^evoked or 
aticelfed. hut ou second appeal tho “ 


it then 


. aoflicicr 




. nable presumption 

was that the wiU was mislaid or lost or else stolen 
by one of tho defendants after the death of the 
deceased Held tl at it was perfectly within tbw 
competency of the Chief Court tr A ~ ‘ l "‘ 
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WILL — contd. 

REVOCATION — contd 

the end of hi* life, imbecile, had any motive to 
destroy the will or was mentally competent to do 
bo, whilst on the other hand there were cireum 
stances which favoured the view that the will was 
either mislaid or stolen IUU, also, that ; the first 
Appellate Court should not have treated a copy 
of the will taken from the Registrar's office, which 
was filed and admitted in evidence m the brat 
Court without objection, as inadmissible, on tne 
ground that no sufficient foundation was laid lor 
the admission in the first Court of secondary evi 
dance— ns, if such objection had been taken in 
the first Court, that Court would probably have 
seen that the deficiency was supplied FABiias i 
HaswAXTa (1915) 19 C W N 9-9 

3 IFCI, revocation of 

— Loous standi of persona irtlinj rcweolion A 
person who is entitled to a much greater 1 benefit 
under a will alleged ,to have been revoked by 
another will has loew stands »* having sufficient 
interest to oppose grant of probate and to appiy 
for revocation of the probate of the later will on 
tho ground of non service of citation Jt is 
necessary to obtain probate of the earlier will in 
order to be competent to apply or 
the probate of tho later will V 8 !!* 

p R^ntUMARi-DassTa (1917) 22 C W N 504 

« _ Hutuul and join 1 

iciMs— P ower of survivor of joint will to "«*«— 
Suroeor can revoke unite) he derives tome benefit 
under the mil Where two persons agree to make 
mutual wills, and one of them die*, ^e survivor 
can revoke his will unless he has ‘a^en rome 
benefit under the will of the deceased te»»«t°' 

Stone v Buskins, {ISOS) P 19i. "'"TEL,?* 

id,™, a™,. '"““ft 

■_ _ IP df I* testator ’s 

possession — Will not /orf»eom , i ? o» death 

— Presumption of revocation When a person, wn 
Is known to have executed a will, and to ha e 
had that will in h.s possession, dire and the wiu 

i« not found after his dcath. a presuniption armea 

tha the has revoked the will during hie M la 

Allan v Harrison (1900) A C 

Anwar Hossein v Secretary of Slate for IndnVM) 

« «■ ««■ “.r - 

VALIDITY 

rules for desolution of a trust it 

constitute a will— 

hMInnW, w K 1Mi 

— What is sufficient for In the case 
of cutchi raemons — 


i Test— Signature on one par out 

of several payee of a mil If an instrument is on 
the face of it of a testamentary character, the 
mere circumstance that the testator calls it irrevo- 
cable, docs not alter its quality , tho prwe.ple tert 
as to whether the instrument u a will, i* »bet W 

tbo disposition made takes effect during the bfe 

time of the executan* of the deed or whether It 


VALIDITY— could 

takes effect after hfs death Pamraom v Pam 
copal, 12 C H A 942 relied on Si la Aoer v 
Deonath, SC II A 614 Chaitanj/a v Dayal, 9 
C II A 1021 distinguished One signature made 
with the intention of authenticating tl e whole in 
strument is sufficient though a will be contained in 
several sheets of paper Saqorb Chaxdba Mox 
dol r Dio in bar Moxdol (1909) 

14 C W N 174 

2 Caveat— Cmvaleri wit) drawing on 

propounders agreeing to pay an olfoiraiire — Personal 
liability of executor— Settlement of bord fide dispute 
— Enforcement of agreement if opposed to public 
policy — Registration It here on tbo executors pro 
pounding a will tho widows of the dcccasid entered 
caveat but before tho ease came on for hearing 
the parties settled their differences and the cavea 
tors withdrew their objections on tho executor* 
undertaking inter alia to pay them a fixed 
monthly allowance for performing religious acts, 
although the will purported to provide for grant* 
of money for purposes only out of the surplus 
income Held affirming Doss J that the agree 
ment having been entered into an order to settle 
a bond fide dispute was cnforcibU, and as the 
liability which tho executors undertook appeared 
to be a personal one, the fact that tho agreement 
was not registered or that the turns went bejemd 
those of the will were no bar to its enforcement. 
Scbja Prasad Surol v Skyama SrxDsni Debi 
(1909) 14 C W N 907 

3 Minor — Capacity to make mil — 

Indian dial only Act ( IX of 167S) s 3 — Hindu 
Law A Hindu minor who has not attained 
majority as provided in the Indian Majority Act, 
187S u not competent to mako a wilt of his or 
her property Bai Gupab r Thakobelal (1912) 

I L R 38 Bom 622 

4 Civil Courts jurisdiction to 

declare Mohamedan Will, of L which probata has 
been granted. Invalid— As opposed to Atahomedan 
law — Revocation of probate, if may be made on 
such a ground — Decree for pi of in Such suit The 
grant of probate of the will of a deceased Maho 
modan docs not preclude the Civil Court from 
making a declaration tl at one or more provisions 
of the will are inoperalivo as being opposed to 
the provisions of M ihomedan law The probate 
Court would have no jurisdiction to revoke the 
probate on such a ground and it is not ono of the 
just causes get cut in s 50 of the Probate and 
Administration Act It is for tho Probate Court 
to determine whether tho will has been duly 
executed and it is for the Ciwl Courts to deter 
mine what effect is to be given to the will after 
probate haa been granted Rsvc ill A i Samoa 
Lkatoon (191S) . 23 C W N 658 

5 Direction to pay fixed deposit 

to another after death of depositor— lUether a 
mil A person depositing money with a fund 
filled in a form provided by tho fond whereby 
he nominated another as tho person entitled to 
receive the money after hia death Held, that 
this amounted to a will and if made in the town 
of Madras, the nominee could not recover (he 
deposit unices tho nomination was dale executed 
and attested as a will eod probate thereof ob 
talned Per Raisas aw, J — Tho direction (rested 
neither a charge nor a trust In favour of the- 
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nmineo or it control on which he could sue 
Tow rt v ttoynrt (7IS9) 2 1 L.K, It S3 and In 
re BiJiinm* (7377), 7 Ch, 7, followed . Flonno 
Marhcet v Pinto (7977) 53 SI U J 776. distin- 
guished Nava 1 »wket. r Bhawihi novae 
(1920) . • J. li. E. 43 Hal 723 

6. - ■ — Testator o! scaad tslad when 
givtag instructions for a will— presumption 
that he was when execntinZ It — Ttttotor must be of 
sound disposing mini—letltilor suffering from para 
7v«< — 17e7ir«f certificate of soundness of mind 25 
dl/» after execution of triJl—v letter admtiMe and 
rcPntnf— Indian Entente Act, I rf 1871, e 32 (2) 
— letter) b v testator tpealinO of hit relation s in th 
hit wife, the tnU legatee — whether oJmie.ii/ile 1/M. 
that there is a presumption of dan execution of 
» will where there is a proper attestation claoao 
although no evulonoe ol its due execution u forth 
coming Era* madid Telcorl t Chant an Hit, (34 
JnJ an Cant 6SS) and Halabnry a Laws of England, 
Volume XXVHl, pago 553, Jarman on Witt*. 6th 
edition, page 103. and Ahdur Kahim’a Law of 
(indue Influence, Chapter X\I on Wills. referred 
to. Jield nlto, that where a testator is id sound 
Wind when ho give* Inst roct ions for a will, |is 
mast ho deemed to be of «onnd wind when It w 
•vecutw), oeen though ho la not able to follow 
it» proriaiona then Saul Kumar Banenee v 
ipsan Deb . (27 Indian Caret 276. SSI), dictum 
ot Lord Matuaghten in Perrra v Ptrtra quoted 
herein, referred to field farther, that a medical 
certificate of testator a soundness of mind made 
24 diva after Iho caecnt ion of the will w tdousaibfe 
in evidence under lection 32 (?) of the Evidence 
Act and i* relevant, but that letter* bv the testa 
tor speaking of his relations with his wife, in 
whoso favour bo subsequently mado the will, are 
not admissible. Held tartly, that a testator suffer 
uig with paralysis evj»n if It ha* affected his mental 
capicity to some extent msvStiU bo able to exocole 
a will of a simple character Sajid Ah v Had 
Ah. (7. L r. 13 Cole 1 P.C) Sayad Muhammad 
v Fallek Muhammad, (7 L R 22 Calc Jtt. 334 
r C ). and llur Singh v Ultorn Singh (21 P R. 
1911 P C ), referreif to. also Halsbury's Laws of 
I Iglind, 1 olume XXVIII, pngn 532 Tayum 
m *«J V .So.;, a Challa y oiler, (10 Moo. I A 725), 
Lnehho Bih v Oopi Asmn, U L R 23 dll 472), 
Moomcth Chandra v Rath Slohim Vats,. (I L. P. 
21 1 ala. 279) Pandit I odor ,V aram v 7W,i Onlat 
Tfk (20 P It 1912), Jfusit Keicati V Chandu Led 
){;*/’ r **J9) anil B„j llncJmn Singh v Shnlranji, 
117 1 nit c« Cart Sjjj, distinguished Wooum 


VALIDITY— coat/. 

had not Wen prepared beforehand bat had been 
made from the Hill itself, did not destroy Iho 
evidence as to the execution of the Will The 
Judicial Committee did not consider tho non 
examination of all the attesting witnesses as dcs. 
tractive of the case of the propounder of the K ill, 
most of them having been present to give thtir 
evidence cn one or wore of the dates ffxed for the 

to pressure of work in the Court, norm appearing 
to be persons living near the Court and there 
being nothing to suggest that any qf them were 
Intentionally kept out of the witness-box by tho 
proponndcr Bsvxw liinSEr Vim r S smart 
Mata worn Dasi . 24 C. W. K. 826 

8. — — ■ Depriving heirs, proof ol— Onus 

— In a suit by legal heirs of a deceased Hindu for 
a declaration that a Will propounded by the 
Defendants as the Will of the deceased a as a 
forgery, the onns lay on the Defendants to prove 
without reasonable doubt that it was tho Will 
of the deceased Held, on the evidence, that the 
IV ill in this caso had not bom satlifaelonly proved. 
Bixoxsiret Pnisio » Hcsssmmst IUnitKs Ei*t 

24 C. W. R. 674 

9. standard of proof requisite — 

Examination of allethnj wilnreten—Terfamentorp 
capacity appellate courtt duty rn retpec! of finding! 
of fact. Held upon tho terms of tho Will in ques- 
tion they were not inofficious and unnatural and 
therefore wero not calculated to cxeite suspicion as 
to tbo gennmene«9 of tho disposition It is not 
enough to suggest doubt* as to the veracity ol a 
witness The standard of proof to establish • 
will required by the Indian Statutes is that of a pru- 
dent man and not an absolute and conclusive one 
Also that It was a salutary rule that tho findings 
of faot of tbs trial judge should net lie lightly dta 
regarded When tho issue Is simple but it is 
otherwise where tho question depends not only on 
assertions of witnesses but upon surrounding facts 
and circumstances. Vb4S.iv Kill ATI Dim* i 

BAiKatmii Jfatn Ciuttohax 25 C. W. If. 779 

10. „ — Hindu testator — Crex'lon o f 

estates unknown to Hindu law — fniwfidi'p o 

bequest)— Indian Succession Ad l.T of 7564). s 77 S 
A Hindu made his fill whereby he bequeathed 
his property eucereuvely to the three sons of bis 
sister in the following manner In tho first place, 
it was to go to one of the sons absolutely, subject 
to the condition that, 1/ ho died without male - 

latter was also given an absolute estate, euuurlv 
I11I1I1, however, to be defeated if he in his turn 
died without leaving niilo issue, In which event 
tho property was to go to the third eon subject 
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by directing that the second son was not to tabs 
an absolute estate but what would be, in the 
language of tho English law of real property ' an 
estate in tail mala ' II eld, further, that the 
estates which were intended to bo created by the 
testator being that jn /set a succession of estates 
in tail male the original gift over was Lad in its 
creation and failed absolutely and the first son 
took an absolute estate, which on his death would 
go to hi* daughter as his heiress A Hindu may 
create a life estate or succeaajre We estates But 
a senes of absolute estates defeasible in succession 
on the happening of an uncertain event cannot bo 
cons dered as a succession of life-estate^ It can 
only be considered as an attempt to create a state 
of inheritance which is not recognised by Hindu 
law B.U Diuauxvi r Hinirmsan Uttambam 
( 1920) . I L. If 35 Bom. 2038 

11 1 ■ — Execution — Probate — Testamen 

lory capacity — Onus j/rofcandi — Att‘stingwilneire4 
—Host It onimi — Ducrcitl vg testimony of 

adverse tcif«e »» — Evidence on commm on — 

Duty of commissioner — Effect of improper erase 
emmiitu/ion not remediable is the Trial Court — 
Unatteslctf alterations in a will — Presumption of 
Lain— Duly of Trial Court ik respect of intervention 
tc th questions during examination and cross 
examination of witnesses — Counarr* duty not to 
ant ei pale opinion of Judge — hcidenee Act [I of 
Idl'd) ss 133 and 151 Tho onus peobandt lie* 
in every case upon tho party propounding • will 
and ho must satisfy the conscience of the Court 
that the instrument so propounded u the 
last will of a free and capable testator 
Barry v llutlm, 2 Jloo 1‘ C ISO, referred 
to The burden of proof cast upon tho pro- 
pounder is, Ja general, discharged by rrool 
of capacity and the fact of execution, and when 
these have been proved, the tourt will, onder 
ordinary circumstance*, as&ntno from them the 
knowledge of and assent to the contents of the 
instrument by the deceased and without reqoir 
log further evidence will pronounce for tho will 
Were ability to ruga one s name does not nrce* 
tardy imply the (ossi-eeion o! the full mental 
power* requisite for a valid disposition of the 
property i»or li it sufficient to show that tha 
testator was conscious when ho executed tha 
instrument It sufficient that there is enough 
mental power left to enable tl.e testator clearly 
to discern and d screctly to judge of all thoeo 
things which enter into the nature of a rational 
/air and jest trelainect tail of Erf tear Defined 
l P ib J &7!, ilorih v Tyrrell S II agg ll,ltu rdett 
v Thompson, L. F 3 F d. D 12, Lmjhton r 
Knight, Uarvoed v Boier, 

3 Doc. P C !S2, fTccmesS Chanter £inru v 
TWtnohiss Zfcwi lZ,PtI Cole 270, Dash 
fftelmi Datn V Vsneth C harder Bmras, I L. J 
gS Cole. S 1, Soul Kvmor Bantnet v Jtsori 
Ml. 20 c L J 301, 18 c « A t:e. Marquis 
Of II melrrler s Car* 6 Cole S3, Combe's Case. 
if co. A IS -iO, Parks v Coojf liter, L 1 & Q li 
C<S\ and Aytiy v 111, 2 Add 2CS, referred fo 
f If* of the Fvidrnto Ait jrovidca tbat tho 
Court may, u» fi» cLuitt on permit tho person 
wto tali* a witter* to lot ary quextior* to him 
whl h Pipit Ic put m erosa-exslmtat cn ty the 
admte fatty There U, in this irrjtll, no dj 
t-ncEon on j rim i pie Ictwecn an attesting witness 
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whom a party ia obliged to call and any other 
witness whom he may cite of hia own choice { 
but the Court may. In the exercise of its discre 
tioo, ho more east}}' persuaded in tho former esse 
than m tho latter case Bowman v Bowman, 
2 Mood <4 Bob 501, Jaclson y Thompson, / B di 

s ns, cats t coles, l.e i r d. u 7i, (hi: v 
am [1900) F 1ST, Jones v Jones 21 T L ft S33, 
Price v Afa using, 12 CA D 372. and Philips 
v Dans, ‘Times,” 13th December 1007, referred 
to Two points must be tome u) mind ■. first 
that a witness ia considered advene where, in tha 
opinion of the Judge, ho bears® hostile animus 
to the party calling him and not merely when 
his testimony contradicts his proof, and, secondly, 
when a witness is treated as hostile snd cross 
examined by the party calling him, this must l» 
dons to discredit tho witness altogether and not 
merely to get nd of part of bis testimony Coles 
v C'oJes, L. B IP di if 71, snd laullner v 
Bunt, 1 P A P 251, referred to. The principles 
laid down under s 163 of the Indian Evidence 
Act must be regarded Jn the examination sod 
cross-examination of witnesses on commission 
and the commissioner cannot exercise the this 
crefion vested in the Court under s 184 of that 
Act The miachfef due to improper eroaa-exann 
nation cannot remedied in the Trial Court A!« 
though, where an inatroment requiring attestation 
js subscribed by several wiJre*»es, it 1* in general 
sufficient to call only odb of them (Indian Evi 
donee Act, < OS), in the esse of wills ft fs dealt 
alls that all capable of being called abontd be 
examined to remove ail suspicion of fraad Ale 
Ortgor v Tovkan, 3 H L C 133 Andrew r 
Motley 12 C D A S SU. and Umdton v Kersey, 

4 Bur Pc L J1C, referred to- Where oral tested 
alterations occur in a will the presumption of 
law fs thst such slterstione were made slier the 
execution of tho will, snd in the absence of evi 
dence rebutting the presumption, probate will 
bo granted ol the will in the original atate, omit 
ting the alterations Cooper v Coifer, 1 Alto 
P t 110 Cretile v Tylee 7 Moo P C 320. Jn 
Ihc ge-cd* of Syln L B. 31 d D 26 In the goods 
of J denser A. ft 3 1‘ Jr D 253, and Fandurong 
I laii \a%dyo v Firoyot 1 uisu East, 1 L. It 
IS Dose C52, referred to The prrwumntfcn may 
be rebutted not merely by direct proof but also 
ly interns! evidence snd by inference drawn from 
tbo condition of tho will In the g«d« cf Hind 
worth L It 1 P d D 307, In tie gteds of Cadge. 

L P 1 r J D 513 and Jn ) is gerds if Ttngt, 
SB L T CO, referred to Tho Intervention ol 
tho tnM Judge w Mi questions danrg tho etsnn- 
natlon and erosn-exammatien of witncastsmislesd 
log counsel and leaving t/m under tho impres 
sion that tho Court was not prepared to accept 
tho statements made by tho witnesses concerned 
is obviously net a matter which can be let right 
on srrewl, unless indeed it la r*tabl,*brd that 
tbo laterrentlca ol the- leaned Judge with <jue» 
tlcaa with a view to dear up cl sturdier to til 
Up UcMtae, fo euppfcme&t JeCctcnc lev and geos 
rally to ilwlt the troth exceeded tbo bound* of 
oven tie itiy relensite j rcrtfifoni cf », fCS of 
tho Indian Evidence Act and to impeded the 
Jegiiiirstewo'W'ol counsel engaged Snthevsuse at 
to amcBOl to » exist ml, leading to a fibure 
ol justice But it is maci'ral that during tbo 
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WITHDRAWAL OF CASE. 

See Coufixv . I. L. R. 43 Cals. S3 4 
WITHDRAWAL OF PARDON. 

i>tt Fardo-s . LLB. 37 Calc. 845 
I. L. R. 42 Calc 758 

WITHDRAWAL OF PROSECUTION 
— — '■ . Content of Court given 

vii'/iout recording rcutiu — Duty of the C ourtlo give 
rctsontaiullo txi mine the ground* of withdrawal 
si Tied by Public Prosecu-or — Improper exercise 
of ducreUor in a-cortlinj - content — Rctilton 
— Criminal Procedure Code (Act V of ISOS), 

• 491 An onlor a>,aording consent under 

a 49 1 of the Criminal Procedure Code u a 
Judicial one. a ail the riueois therefor should be 
statedin order to enable the High Court on revision 
to determine the propriety of tho oxercise of its 
discretion by the Loner Court Umesh Chandra 
Roy v Saluh Chandra Poy, 22 C W X 
60, followed. Where on a commitment under 
*s 344 and 360, I PC, the PJblio Prosecutor 
■ought to withdraw the caso on the ground of 
absence of evidence of the uso of force by the 
accused — Ilcld, that tho Sessions Judge should 
have, before accepting and acting on the reason 
■tatod by the Publio Prosecutor. isatisfiod himself 
on the point by examining the commitment record 
The consent of tho Sessions Judge to the withdraw- 
al of the prosecution was held to have been impro 
perly accordod when there was evidence of the 
employment of force on the record sufficient for 
the consideration of a jury and further when be 
could havo added charges under ss 407 and 408, 

J P C , on the husband s complaint to the 
Magistrate, and prooeoded with tho trial on such 

charges ItajlsiKitTaSuxaie IdrisThakob, 
(1921) L LJ R. 48 Calc. U05 

WITHDRAWAL OF RIGHTS; 

See Act Oi State 

[LLE 39 Calc 615 

WITHDRAWAL OP SUIT 

See Civn. PsoosoujtE Code, 18S2, s 373 
• I L. R. 33 Had. 643 
See Civn. Procedure Code, 1903— 

OO XXIII, XU, n 11 

I. L E. 35 Eom. 261 

O XXIII, r J 
See Jurisdiction 

I L H 48 Calc. 138 
See Jurisdiction ov IFioh Conor 

'ILK 41 Calc 454 
See Letteos Patent, 1865, ex, 15 

{I. L. R 45 Born. 377 
See Practice . 1 LR 41 Calc. 632 
See Rta junreAra. 

whether in ability to produce evi- 
dence Justifies— 

See Civil. Procedure Code, 190S— 

O XXni, oi 6 Pat L. J. 118 
1 1 — Perm Maori to institute 

fresh suit— No finding of formal defect— Power of 
Hvjh Court to interfere xexth order— Code of Cirii 
Procedure (del F of 1908), t 115 and 0 XS1I1, 


WITHDRAWAL OF SUIT— could, 
r 1. In allowing a suit to bo withdrawn with 
pormisalon to institute a fresh suit it is not suffi- 
cient that the trial Court should say or suggest 
that thero is a formal dofoct, but the existence Of 
such a defect is a condition predocent to the ex- 
ercise of jurisdiction under O XXIII, r 1, of the 
Code of Civil Procedure, J808 Nathuni Ram v. 
Mdsammat biiro Koer . 3 Pat. L. J. 4B0 

— ■■ ■ ■ — Procedure — trilAdratrai 

wit! peemissum to tri«j fresh suit on payment of 
cosh — costs of first suit paid after institution of 
second suit, whether the second suit maintainable 
Where a plaintiff is allowed to withdraw a suit 
with permission to bring a fresh suit on payment 
of tho dofondant s costs in the first suit, and no 
limit of time Is provided within which such costs 
are to be paid, the second suit is maintainable 
even though the costs of tho first suit aro cot 
paid until after the institution of the second suit. 
The Court should theroforo limit the time Simbte, 
that tho second suit would bo maintainable even 
though tho period of limitation expired before the 
institution of tho second suit, inasmuch as the first 
suit would be pending until the costs had been 
paid. Kurd ip hrva e Kuldip CftAPrscsr 

3 Pat L. J. 63 
— Grounds for— Code of 
Civil Procedure (Act T of 1903), O XXI ll, r 1 
A suit may only be withdrawn with permission to 
bring a fresh suit whon tho Court is satisfied that 
tho suit must fail bv reason of some formal defoct, 
or that thorn are other sufficient grounds for allow 
log the plaintiff to mstituto a fresh suit The 
’•sufficient grounds” contemplated in the second 
clause of O XXIll.r 1, of the Code of Civil Proce- 
dure, 1908, should be grounds analogous to the 
ground given in the first rlauso It is not sufficient 
lor tho Court merely to record a vague opinion 
that there is a defect which may materially affect 
the decision 'Iajiendra Ram r SiEOI Lafc 

3 Pat L. J, 561 

— . Dity of court to slate 

reason for a flouring withdraical of suit — Pov.tr of 
High Court to interfere tenth order of withdrawal 
passed by Small Cause Court Judge Where a 
suit lias been allowed to ba withdrawn by a Small 
Cause Court, and no reasons have bean recorded 
for permitting such withdrawal, tho High Court 
will set tho order asido in tho exercise of its powors 
nndor s 107 of the Government of India Act 1915. 
Lrcin Rai v P.AOHram Dene 2 Pat. L. 3. 682 

Suit for redemption — 
Permunon to withdraw on condition fresh suit 
brought with in 2 years Tho plaintiff filed a suit to 
redeem a mortgage but not wishing to proceed with 
the suit he was allowed to withdraw it with per. 
mission to bring a fredi suit provided it was 
brought within 2 years for the date of the order 
Tim new suit was bro ight eight year* after the 
order for withdrawal of suit It was dismissed bv 
tho lower Courts on the cround that the plamttffs 
had not complied with the conditions imposed by 
the order On appeal to the Hixh Court Held, 
that the order for withdrawal of suit imposing a 
limitation of two yean was erroneous and it would 
not affect the plaintiff’s right to redeem during 
the period of limitation allowed by the Limita 
tion Act RAacBASDU, Kou.ii r Baemarta 
( 1920} . • . I. L. B. 44 Bom. 939 
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WTTJfESS 

See Attzstatiox or Ivstrcuot 

I LB 27 AH. 329 


WITfrESS-co»/./ 


See Civil Irocidciie Coox (1908) O 
\U *. 23 I L. R. 38 All 191 
St t Coxai rrHtVT 1 L. R 42 Calc 603 
Sit Caimim. Poocebcre Cone 1393 
a 339 ( l. R 37 AIL 331 

a 4*8 3 Pat. L J 632 

Sit Dirosiriox L L, E 43 Calc 802 

Sir Disrrra coxcebrivo Laxd 

L L. R. 38 Calc 24 
St* Emuirt Act (l or IS?*)— 
n 21 li UR. 34 Bom. 399 


118 I 


131 


a 13* I L R 43 AU 6* 

I L. R 40 AU. 271 
*tt Fact 15 C W H 71? 

fie* Leoal Iiiactituiser* 

I L R 41 Mad 911 

See Tacte* Sett 

X L R 48 Calc 631 

St* Pusal Cone, a 467 

15 C W 17 585 
Set pMUtttr L L R 42 Calc. 240 
St* Foucs Diaries 3 Fat LI 663 
St* PaiTATE Derive*. 3 PaL L. J 419 
S>t Pcauo PBoatet-roa 


I L R 46 Calc 795 


Set Etinrsc* Act (I or 187*) * 1*0 

1 L. R 41 AO- 125 
- prosecution of lor contradictory 


d* Prosecitiox 

I L. R 37 Calc. 618 

question* pot to by Coart— 

Set Fwdevc* Act 187* a 33 

I L. E. 42 AIL 237 

right o! accused to mmmoa— 

Srt CaiMitAL r*oc*ar»E Cop* M- 24» 
610 I L. R. 36 An. II 
- itatemeat of— 


Stt Pexal too* (Act \L\ or I860) 
a 4JU I. L. EL 30 Mad. 216 

*nlt— whether an attesting— 

Sn 1 inrvc* Act 18 * a C8 

1 Pat. L.3 129 

Witness If party to *nlt— 

■'* riam nod In > n I or proceed ng at* 


Set Wamatt t t. R 38 Calc. 789 

CaUed by Court— C*o«a Exosiva 

nos or— 

Set Crisiival Frocedtre Cod* n 
4 36 439 

JJC W K 609 

commission lo examine — 

fine Cl 'll. 1 roceder* Cod* (Act \ or 
1903) O XXW * I 

I LR (2 Bom 136 

counsel accepting Retainer when 

likely to be a witness— 

Stt Bab Cockcit. KtsoLmovft or 

X L. R. 40 Calc. 898 
cross-examination of- 
fice Chaiqb I LR (2 Calc 957 
See Cross exaj isaiios 

LLR S7 Calc 233 
S«c llABoaxPAT Daw — C irr 

I L. R 33 AIL 627 

~ evidence of deceased— 

Sts Uvtoxvcb Act 18 * n 33 

I L. R 42 AE 24 
— -examination ot — 

See Iveoiviscx 

1 L R 8 Calc 1039 
Set Criuixal Pbocedcue Code 1893 
s “63 I LR. 39 Calo 931 

I.L.R 47 Calc 1043 


dere t parlies t< 

iog Emperor v C*a«r»<i 1 V rgh 1 L 1 S 
All 1 referred to. Dial Lal i Di AJ*»n*n 
Gasua^<I9U) ISC W K 665 

2 ——— Attendance of— A ecrrAnt of tbo 
._ _ , ... Mont pally was summoned at the j taint 6 » 
I L. R 4* Calc 42- instance to jrocJu e cert* u docunent* wb eh 1* 


plaint ff mVutanel mould support I ■ 
adverse possess ou of the land in d spate IM 1* 
ft ted or decl ned lo attend and the plaiotiOa 
•ppl cet on for a warrant to coni{<l L a attendance 
wee rejoeted « it out good reason The an t WAS 
dismissed On the ground a nong»t others that 
plaint II srme i ot in posses* on for 1* years i B U 
on second apnea) that there ebon) VLe * re bearing 
after compel! ng the w tness to attend an 1 I r« 
duce the docon ents LrianrA T>atI CBC'e r 
Tnx Cn Atari aw or the Calcitta OonroUTiov 
(1911) 16 C W N 11 (T 

3 Competency of a person. *e- 

cosed as witness against another implicated 
therein tnt separately tried — AdmutTi I * °l “* 
dejAM I on of a « Kite* aj «»li mull on 8 • **\ 
ttqxuul I al — L S . t Act </ o / 1ST') tt 
JZl—OoOu A I (X of W3) . S~C m ««f Fro 
cedurt Code Act (I o/ JSJS) * Hilt) S S ol 
the Oethe At (\ of 1573) end e 34* (/ 1 
Crmnel Irocedu e Code epjlj only «« 
accueed actually tin lor tr ei »t tl e « site 
pen on cannot tl ereforc l» hmtisiav 1 
and I o Accused joU tlv t r e 1 is a competent » t 
net* tor or ogawet tho co accused But Then 
sen nod persona as tried sep*r*tely eecn one 
though mill ated in the same offence »* a 
competent witness at the tr »1 of the *>•»** 
Beg r ha opai i Sunder 5 Born II C F / 
end hmpr >« r Derant JIB 23 Bom SIS 
followed Buna S *gh t Emperc* I *■ t 
W Cate 13S3 and Am fa Xo{ Batro r 
ptror I L r i° Cafe S57 approved 
Emprett v ifona Pm *»'>*» > 1 


' L £ IS Bom SSI 


Bee Win, 
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•WTTHESS -<o*hl 

f^ratwtu .fey <!• r K(*J Empeteit, l L It 

23 Itx I tfl, *nl Qeeen r mpee** » i/*is 

l L. It fi !>•>**. III. reletwA to A (Wiom 
iI>|«Hll|q|l I* a»lsti*>illfl Itn *iln»M r>n lift 

eateri'fil-Ylt Inti, aittu K" lit* brought hlm**lf 
within (1 m prottvli'wi cl the jtotim to » 112 el 
th» Bel tone* Art Ai%/ Lmpeeur r ,Vt»l« P»(*l 
fief, 21 V IV .V fj.*<. explained an \ tli.tVn. 
falrS*) Air it Kcmir Mooixiuat r F*r*ao* 
I. L. Jt 45 Calc. 730 

4, Competency cl accused as wit 

DtO — j'»M*r*ii-'» by 

will enlu'da^ lit **.( (4* I »*rl «i 

**tjnet<it—!sgv'ily ft tie witM/awal it ml tone/. 
taiif ifiliLiiy' vf fit W<»« I -CtMfVhtf|f 0 [ 
W'Miil «> mf*/n -(ni«i»»i/'wiif«rt 

C»l« (Jrl r 6/ 719*). » Ip I- An b*tt ot roeo/ae 

a * I ^mMie f tnttt fno t Ultkr ru«,g*rnr y f iarjed — 

v»!»imM -I 

■ ny lo 0 ro~;r,.,M —J fmnlitlhly »/ «fifor*al— 

Irnleatt (<!(/</ 7«7J!. *• 1° Mt..f J/-C»»t. 
p.iar 1 I, eUat-f mol < od* ( let U I of ISSO) <> 
114 h a*4 #» VI hwr«* the tnwmlltn ac'inat an 
**cyu«cd »aa with !rawu with lb' consent ol tho 
Court, alicr Ilia «»p*u 114 ft |h Croat! rare, fcj an 
affiliation purpnttmji t» t« argned be (U ( curt 
•uh llt|Mtlor arj • fUHl* ralll, who wa* nol 
appointed a puldii j rran'tlnr bv (ha Governor 
General tn Co'ifi'll or l ha le* *1 eWemmeot hut 
Xrar arlng tt«t lard a •! recti ir» * I xl e | «tlcpr*«c 
aUtif d»ly a) pointed for the •lltflHt am) (he 
«*yu**\) wai (hereupon di*eh*rced urdrr » 4*11 («), 
removed from the drwl ami examined a* a pro** 
cation wltnewi— /7«*7, ihxt th" withlrawtl w»* 
!*jal a* (ha Court «ob mapeelor wbowaaa | ntlie 
prn*wi»t ir within »■ 491 "I lh* Cripur al I’fwnluo 
had •irned the petition filed (or tho parpnae 
AlVty TTtair ifonlrt i*» r Emperor, I I It IS 
rate appliw! 1 rtiVore that tomr ol tho 

acvtixl rtii roclaae ant ramllnj! Jan*, lore 
before (V* asiatenrw ol (ha ermt|m*ey, wb'< h «»* 
the sub -ct el the charge. w«« A*/ 1 adal Mil la tl • 
ptiwomtlra C*»« haln* that Mirr of the areoM:«l 
were flrat thrown tocathar kv lrmju"ntiu(t or run 
hlng «u«h dan». anJ that th»» ronlmvad to Tract 
■t »i h pUao* lor the parp*iw« ol tho roo»i>raay 
chars* I Tbs •*Wfn*« el an acclaa »ub |n»paator 
of raid* DA tha ilan* wa* mlwt**<Ulo a* toad ne np 
(o the ailmiMione made to him Che itatcroant of 
an eeciswut, made after arra»t. and not amoontios 
to a confeMion, U not aJmir.il lo In athlenre. 
aeafnat a eo acruwid, tither under a 10 or » 30 
of the CtI lenoo Act, but onlr aealn*t hinuwlf 
The error doe* not, howecer, affect, the eonclctlon 
when no airpn* waaiaij on inch Male mart be the 
Trial an 1 Appellate Court* Emperor r Jim* I 
M**W CJUelYr&iffy i L. Jt 31 Cate Id. 
Pul/a Priori/ Pa* c K 1*} Emperor, 13 C E. J 
377, (oUowrd °rraL Pt««.n r. F^rmon (1918) 

Z. L, R. 46 Calc. 760 

5, . . . enfordn* a*tefl dance of — vitmnii • 
named In 7A« liaf ffttre fo tie Vogulrati aad *»m- 
moatd far tie trial — AppUeatnin made at (it tael 
maiAent after ezaminaho* of J'fetet tritneteee pee « 
«r*7 — ftcfarol ty lie Jtulje of Ike appluahan on lie 
groaad 0/ delay— Vaten ilify of lie eotdeaet of tie 
oh’c*t wilaeeee*— Proper eoune to le fetlotred ly tie 
Judge— Criminal Proetfare Code {Act F of JS3S), 
t 291. Where, after the examination of tie 
defence wltnesse* pre*ent had concluded, and the 


W1TJIESS — rc« til. 

eane waa ready for argup.enl», an appl^atlcn *» 
made to tha < «utt to tnloree tb attendance ct 
certain wHn error, wlitae nansra bad been enterrd 
m the lnt (frm by (he anuted lo the Commit 
ling Ma^filrate, and who bad lern run moned but 
fade I to attend, and it further 1 ] feared from the 
petition cl appeal to lie Illch tonrl that Ihetr 
ariiSrnee war materia) » Held, that the rtfo*»l ef 
(he Judge to rnforre lie attrn lance 1 1 the wit. 
p * w ** bared not on the fnvnrl el llwir eridonce 
being immaterial but ol delay in lie apihratiop. 
waa not (uHiflatle, and that the cetmetKn out) t, 
th err fore, to lei Kt a>ije and a retrial ordrrn! 
t-top* rheuM be talon by the hM.Itm Judge to 
rnaure an early af|Iiralton by the jail.oa with 

regard to the attendance ef (heir wltne**e» Fat 

.irooi r rwere. n (|»:o) I L. R. 47 Cole. 788 

6. • — IfotUIe wilnr** — A witnea* la 

eenttderml adreiTe tint in the opinion of tie 
Judge be heart a halite antmua to tie party 
railing Mm and not tretrly wlen Ida te*tiircny 
rentradirta hi* f tool When a wilnera la treated 
hoatile and rrc»* rram j*rd ly tfe patty calling 
him t! la runat )e done (A (Wtedll (he wjlncra 
altogether and nol r erelr tn got rid of part el 
hit teatitmaiy Steranxa Rstanva Moxnat r 
8 h Paaag . 34 C, W. 7T. 8C0 


7 — — - Where a wllorat 

waa railed te Court, not examined I v it )ut rroaa 
examined by both »1 1*»— Impteptfatv cf pttce 
dure dj*cutre,l Ga'ccjprx* Coata r FiruiLn 
Mitur Irttoe firm 23 C. W. N. 609 


WOJffOl 


Are Pis-* tin • I L R. 44 Calc. 300 
fire lfi-cpp luw— Rfitiix’g E*rarr 


- bcncBdarir* tinder will of a Hindu— 
e llixtc I.atr— Riix. 

I L. R. 1 Lah. 415 
LU,S lab. 175 

- disqualification of, to perform duties % 


See CrrtL Procrncux Con* (Act V ot 
IPOS), O A AIM. a 3 

I. L. R. 88 Wad. 850 
— right lo Inherit— 

Are Ctvu. p*oc*nats Cop* (Act Y of 
1D0S), 0 XXXJI. « 3 

I. L. R. 38 Mad. 830 


WORDS AKD PHRASES. 

“A largo proportion of tho land- 
lords ” — 

Sr* Cm a Viars, Rcxoat Ttxasor 
Act, a 101. U.R. 40 Calc. 123 

“ Accused person ” — 

See CBturriL Paocinr** Con*, m 143 
020 . . I. L. R. 34 All 533 


— “Act together 
See Breast. Texasor Act. a 183 

L L. R. 33 Calc. 270 


— “Addition lo embankment ” — 

Set XMxaxsMtsr I, L. R. 88 Calc. 413 
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WORDS AND PHRASES — <wM 

— ‘ AflecteS *’ — 1 

Set ZiSD Aoqctsmor 

ne 

1 L. R 

Set RrcocrMEtr I LR 


41 Calc 219 
4" Calc 800 
45 Calc 343 


— Agabaram — 

Set Masha* EstattS I aho Act 1*04 
« 3 

1 L R 41 Had 1012 

“ Aggregate sentences 

See Code or Criminal Procedure 1893, 
as 3 j and 408 3 Pat. L 7 138 

" Aggrieved person • — 

Set PROVINCIAL iNgOLTSNCT ACT S 30 

15 C W N 253 

44 Agreement ” or 44 memoran 

data o! agreement ’ — 

See Stamv Act (II OT 1899) 

8 5" I L R 33 Mad 319 

— ■ 44 Agricultural trite * — 

See Bukdeulbakd AirtXATios or Lass 
Act (II or 1903) se 3 4 8 9 

UP 41 AIL 291 

44 Agriculturist 

See Crvn, Procedure Cod* 1903 
e 60 (c) IU 41 Bom 475 
See Deeeban Agriculturists Rnw 
Act s 2 I LK 35 Bom. 288 
I L. R 34 Bom. 65 

— “ Aliena'ed 

Set Bombay Laws P evince Code (Bom 
V or 1879)— 

S 3 (19) L L. R 33 Bom 432 
Ss 3 (20) ayd 217 

t L R 43 Bom. 77 

* “ Alienation”— 

See BbaDdaRJ ays Narwaedari Act 
(Bom. Act V o» 1362) s 3 

1 LB 10 Bom 207 

~ 44 AH estate right and tltls ” — 

Set Vendor and Pea chaser 

LI B 12 Calc 56 

44 Alteration ot paper* 4 — 

Bee Court tie Starts 

I L B 47 Calc 71 


WORDS AND PHRASES — eo»U 

44 Any Intere't therein ” — 

htxoriL rsorssTT 

See Limitation Act 1903 Sen I Art 120 
3 Pat L. 7 622 

41 Any one individual person 


“ Any person within local limits » — 

Am Security tor good behaviour. 

I LB 45 Calc 216 

“ Any trustees or trustee 

Set Trusts I L E 31. Kad 597 

44 Apanneeta ’ — 

See Hindu Law— Inheritance. 

I L R 18 Calc 613 

44 Appeal " — 

See Hicn Cocbt Ohicisal Bid* Jorju. 
diction or I L. R 37 Calc 714 
— 44 Ascertained sum 44 — 

See Provincial Small Cause Coub t 
Act Sctt II Art 31 3 Fat L. J 423 

44 Asseta come Into his hands 

See AoannsTOATioM Pexdektc Lite. 

I LB 41 Calc 771 
“ Assets realised ” — 

See iKSOLfiscr Proceedings 

3 Pat L 7 456 

44 At ones 4 — 

See Comtlaimt . LLR 43 Calc 19 

44 Attested. 44 meaning ol — 

See Transfer or Pioterti Aot (IV or 
189") a 123 I LB 41 Bom. 231 

44 Attesting witness,” meaning of — 

See Tbarsver ot Pbofzbtt Act (IV or 
18B2) 8 69 I L. R 41 Bom 405 
44 Anlad " — 

See Will I L. R 38 AIL 101 

44 Auras pntra-pontradiic ” — ■ 

See Babuana atd Sooao Casrrs 

L R 41 I A 275 

44 Authorised agent — 

Are Hioa Cocrt Rules and Order* 
tor Civil Cocrt Coat XXI R I 

I L. R 41 AIL 218 


See Arms Act i . 

LLS 32 AIL 152 

‘‘Annual net profit 4 

Bee Cess Act 15 C W R 201 

See Urns I L R SS Calc 3~2 

44 Antecedent debt 

See Hindu Law— Joist Family 

1 L. r 41 All 529 
' ' Aot accused person 44 

8 t CRIME! AL Phocedcir Code, b 119 
1 L. B 35 Bom 401 


44 Anyavahanka ” — 

Bee Hcrru Law — Debts 

I LB 41 Bom 012 
- — 44 Awards ” — 

See Laud Acquisition 

I L. B 48 Calc 881 
— 41 becomes due 4 — 

See Limitatiok Act IX or 1909 Sen j. 
Art 13" I L R. 37 AIL 400 

44 benefits to arrive out ot land 44 — 

Bee Limitation Act 1908, Sen I ARia 
120 13" 1*1 


3 Pat L. 7 522 
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WORDS AND PHRASES — tor Id 

“ betterment " — 

See Recoct mknt 

I L R 45 Cale 343 

“Bohras” — 

Stt Libel I L R 41 All 329 

— “building”— 

See Bombay Disinter SlottciriunKs 
ACT (Bom Act 111 or 1901)— 

■ 3, CL. (7) I L R 41 Bom 563 
a 08 ! L It 33 Bom 412 

■ «♦ business 

See Escrss Pnom Dcr\ 

I L R 43 Calc 844 
See PrcrrvER I L. R 40 Calc C8 

“by means thereof” — 

See CuxnuT I L It 42 Calc 957 

— ■■ — - “ Calcutta Gazetto ’ — 

See Balk son arrears or Revenue 

I LR 46 Calc. 255 

“Capable ol instituting suits 

See Imitation L. R 43 I A 113 

“ Case 

See Crvn, Procedure Coot, 1908 — 
ss 10 asd 115 1 LR 4! AIL 409 
s. 115 I L R 40 Bom $8 

See Criminal Procidcre Code, a. 193 
I L. R 37 AIL 2S8 

“ Cause ol Action 

See Civil 1boc*dcbe Code, 1908 O XI 
b 2 I L P. 38 All 217 

See PARtmew U R 38 Mad. 151 

— “Caveat emptor” — 

See Vendor 3 Pat L. 3 358 

“ Charitable purposes ’ — 

Bet Bombay Cut Municipal Act (Bob 
Act III or 1888), ss 140 (c) 143 (1) 
(o) AND 2 (<X) I L. R 43 Bom 281 

— “ Child ”— 

See Criminal Peocedubx Code (Act V 

or 1893) s 488 (1) 

I LR 37 Mad. 565 
. “ Christian ” — 

5a*, Christian Marjuaux. i,/st ex 
1872) as 3 and 68. 

I L R 40 AIL 393 
' “ Circumstances and Property ” — 

See Municipality— Assessment 

I L R 41 Calc 168 

— “Circumstances and Property 

withfn the Municipality * — 

See Assessment I LR.4S Calc 443 

— “ Claim arising under the mort- 

— gags ” — 

See Civ a Procedure Code 1908, 
o XXXIV, b. 14 

I L R 41 AIL 399 


WORDS AND PHRASES — conti 

“Claim ol right 

See Temporary Injunction 

I L R 40;CalciI001 

“ Claiming under ” — 

See Civil Procedure Code (Act V or 
vm) a. 1 1 R 4ti Bom 

“ Collector ” — 

See Mamlatdars Courts Act (Bom II 
or 1906) s 23 

I L R 39 Bom 552 
■ ■■■■ — “Common carrier l ' — 

See Contbact Act bs 50 and 65 

I L R 40 Bom 629 
Set Railway Compart 

I L R 47 Calc 0 
■ ■■■— “Common gaming house"— 

See Public Oamdlcno Act (III or 1807) 
89 1 3 I L. R 38 All 47 

“ Company a sicca Rupees ” — 

See Suit tor RtNT 

I L R 49 Calc 347 

. compelled to answer ’ — 

See Talse evidence 

I L R 37 Calc 878 

“ Complaint ” — 

See Criminal Pbocedcbe Code— 
ss 4 195 (1) UR 35 All 8 
ss 4 4-0 L L R 38 All 38 

See Sanction for Prosecution 

I L R 43 Calc 1152 
See W ohkman s nnEAcn or Contbact 
ACT (XIII or 1859) ss 1 and 2 

I L R 41 All 322 

“ Composition deed ” — 

See Registration Act (HI or 1877) 
e 17 cl. («) I L R 38 Bom 576 

“ Compromise ” — 

See Compromise 

Set Criminal Procedure Code ss 48, 
345 20 C W N 1209 

“ Conclusive proof 

See Aoba Tenancy Act (II or 1901), 
s 0 I L R 34 AIL 285 

“ Consideration ”— 

£« Debtor or creditor. 

U R 41 Calc 137 
See Penal Code (Act XLV or 1860), 
e. 423 I LE 37 Mad. 47 

“ Contentions suit 

See Tbanster or Protests Act (IF or 
1882), 8 52 I LR !8 Mad- 450 
- -■ ■■ “ Conveyance ” — 

Set OrruM, illxoal possession or 

I LR ?7 Calc. 24 

“ Costs to abide the result ” — 

“ Costs to follow the eveit ” — 

• 1 L R 39 Mad 476 


Set Costs 



< ) 


DIGEST OF OASES 


WORDS AND PHRASES— 

- ' ■ . - ■■ ** Coart 

Stt Cim Fbocidcre Coo* 1908, 
O XXI, RB. 89 92 

I L. R 40 All 425 
Stt CunraiAL Procedcr* Codb (Act V 
or 1898 ». 193 

I LB 17 Bom 365 

Stt Coe IT 

£u Limitation Act IMS, s II 

I L R 33 Bom 239 
Stt 1 abwtion I LB 41 Calc 673 
S/e P»ttt Act 0 »r J90S>, *. 3 (J) 
1‘k< vii. I L R 39 Mad 1161 
Stt 1 Rorxs«iON»L MiMX>«i<rcr 

I L. R. 44 Calc 639 
're Sanction tor Proaecction 

I LB 41 Calc 885 


'* Criminal cax« 

Stt Criminal Protedi re Cone *• 1(3, 
5J0 I LB 31 AH 833 

*«« TaaNNnm I LB 41 Calc 719 

*• Criminal trial 

v tt Inrcu Patent (24 and S3 \kt 
C, 101) a 13 ILR 39 Mad. 839 

“ Crops or Other prodaet* ’ — 

*re Icba Tenajct Act 1901 ts 74 *« 
2 L. R 32 AIL MS 

” Dfi.il * — 

Stt Hindc Law— Isbiuttanct 

I LK 18 Calc 613 

“ litrt&rsir&etiirt ” — 

V« Hindu Law — Inheritance. 

I LB « Calc 613 
“ date ot decree ” — 


Stt Execution or Decree. 

I LB « Calc. 1032 

"dayada ” — 

Set Hindu Law— Stridan 

- I L R 36 Bom 421 

‘ debt > — 

SteCovrSACT Act (IX or 18-2) ■ 23 

L L. R 40 Mad. 31 
See Succession Cebth-tcatt 

I LB 42 Calc 10 
“ debtor and creditor * — 


ivardiso rr rirmoii 

1 L. R. 34 Bom. 533 
“debt and liability •*— 


WORDS AND PHRASES— <«*5f 

“decision 

'<« Bemial Tenanct Act, as. 100 J07 
18 C W N eol 

" ■ -'■■■ — “ decree ’’ — 

Sn Aitcal I LK 41 Calc. 160 
' tt Civil Pnocyrrst Cope (I908)_ 
a. 2 I L. R 39 AIL 393 

•» 2 104, 148 I L. R. 35 All 6S2 
let Second Atteal 8 Pat L. J 645 

- “decree-holder”— 

Set Civil Faerntn Com (Act \ or 
im) (l \\7, n. 69 

I L. R. 37 Born. 387 
» ' — ■ - "decree in the nit 

Stt DeRKITAN AcRICtLTCBIST* P.rr ITT 

Act I L. R. 31 Eom 158 

— — • •• default 

Sr« FxErmoN or Decree. 

1 LB 31 Calc. 482 

— “detanltcr” — 

Set Mairab It event* Recotebt Act. 

M 3, 35. I LES3 Mad. 41 
let M*i r as Tstaies I and Act, ISOS* 
> Ito 

I LK 44 Mad. 534 

' d lay 

<■ t SANCTION roa PROSECUTION 

LLB 43 Calc 897 

“ denatured spirit 

Stt Erci't I LR 41 Calc. 691 

“ deposit *’ (In art 60 ol the 

Umitalion Act— 

A « Limitation Act (IX or 1008), 
Art*. 50 aid CO 

LLB 39 Had. 1081 

“ desperate and dangerous " — 

See SEcrRirr ron coon reuaviocr 

LLB <G Cult 215 

“ destined 

Nf/ Tradino wrrn tiie Enemt 

I LB 42 Calc 1091 
“directly o»er or Indirectly 

Stt Bombay City Mlnicital Act 
(Bom Act 111 or 1883) s 251 cl. (a) 

1 L. R. 31 Bom 196 

“ discharged ” — 

Stt Criminal Procedcr* Coni * 119 
LLP. 33 Bom 401 

“DUelple” — 

5e« Hindc Law —Inheritance 

I L R. 44 Mad 704 
— — — “ dishonestly and Irandnlently ’* — 
See Foroert LLE.3S Cale 75 
14 C W N 1078 
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WORDS AND PHRASES — eonld 

— — “ distributive ” — 

See Limitation Act (IX op 1008), 
Arts. 123 144. 

I L R 45 Bom. 519 

“doctrine ot feeding the 

estoppel ” — 

See Expectancies. 

I L R 39 Mad 554 

■ ■ ' " donbt ” — 

See Jurisdiction op High Court 

I LB 41 Calc 595 
■ ■ “ dne and reasonable diligence ” — 

See Summons Slavics op 

I L R 43 Calc 447 
— “dne diligence” — 

See Limitation I L. R 45 Calc 94 


■ ■ • — — “dues” — 

See Provincial Shall Cause Courts 
Act (IX op 1887) Sch II Art 13 

1 L. R 39 Bom 131 
• ' ■ “ dull authorised a cent 

See Limitation Act (XV OF 1877) g 20 
I L. R 37 Calc 461 

•• dwell or carry on business or 

personally work for gain ” — 

See Jurisdiction L L. R 40 Calc 308 

■ “ dwelling house ” — 

See PARTmoN I L. R 45 Calc 873 

“effectually and permanently ren- 

rendered unfit ” — 

See Fxcisb I L. R. 41 Calc 894 

“ emfgra'e * — 

See Emigration I LB 37 Calc 27 

“ emoluments of an office ” — 

See Pensions Act (XXIII op 18'1), 
s 4 I L R 38 Had. 559 

“ employed in the business ” — 

See Excess moms dltt Act (X op 
♦ 1919) bUL II r 1 

I L. R 45 Bom 8S1 


“ encumbrances ” — 

See Aipeil. 

I L. R 43 Calc 178 

“ enforcing a right ” — 

See 1 ENAL Code Act (XLV or I860) 
«•». 141, 143 17 C W N 1182 

“ enforcing and m atatalnlng 


See Rioting I L- R 41 Calc. 43 
“engagement* with Covern- 


« if adr as Irrigation Cess Act 

L. R. 44 I A 188 
L. R. 48 I A. 802 


See Lard Tenter n Madras. 

L. R- 48 I A. 38, 123 
i<e Ocotr Estates Act (I op 1889), 

i* : s s id, r 

L L. R. 35 AD. 891 


words And phrases — eonix 
< “ equity justice and good cons- 
cience 

See Hrsntr Law (Miner enancx). 

I L. R 37 Mad. 390 

<• error, omission or irregularity” — 

See Charge . I L. R 40 Calc 188 

' “ excepted business ” — ■ 

See Excess Profits Duty Act (X op 
1919) I L R 45 Bom 1084 

■ “ excisable article ” — 

See Excise L L. R 41 Calc 094 

“ existing embankment ” — 

See Emsaxxment I L R 40 Calc 825 

: * — “ explosive substance ” — 

Ste Chaboe I L. R 42 Calc. 957 

— — «• Family ” — 

See Hereditary Offices Act (Bom 

III op 1871) ss 4 53 

I L. R 41 Bom 677 

__ “ Filing in court ” — 

Set Arbitration I L. R 48 Calc. 721 

“Rial”— 

Set Minns City Municipal Act (III 
op 10CM) s 287 (3) 

I I R 33 Mad. 41 


— — “ Finally decided ”— 

Ste EsTorrxL L. R 44 I* A 213 
See Res Jcdicata 

I L. R 43 Bom. 568 
I L. R 45 Calc 442 

“ Rnal decree ’’ — 

See Estatps Land Act (Mad 1 of 1908) 
1LB 33 Mad. 439 

“ Final ord r ” — 

See \tpzal to Prt\ r Council. 

L L. R. 47 Calc 918 

“Fire arms”— 

Set Misjoinder op Charges 

I L. R. 42 Calc 1153 
“ Fixed or guaranteed * — 

V« TOLRAX fctRILY AND SETTLEMENT 

\CT, SS S3. 8 ED* 

1 LB 33 Bom 290 


. “ Food ” — 

See Madras Crrr McnicttaL Act (III 
op 1901) By Laws 169 

I L. R. 39 Mad. 883 

“ Forest Produce ” — 

Ste Casement 

2 Pat. L. 7 323 
— — “ Ford in S ate ” — 

Set Extradition 

LLE 47 Calc. 37 
1 Fraudulently" — 

Stt > ASBICATIOS OP PAEea BOCCHINT. 

I L. R. 48 Calc- 911 
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WORDS AND PHRASES — cmU 
■ “ Pan water rata ” — 

See Water Pate 


1 L R 34 Mad. 436 

• " Gambling " ana “ Wagering ” — 

See Cotton Gambufo 

2 LB 39 Calc SGS 

“ Gaming 

See Madras Towns Nuisance Act 
(Mad III 1839) s 3 (10) 

I L. R. 40 Mad. 558 

tt Bundilsband Alienation or Land 


WORDS AND PHRASES— conli 

• “ immovable property ” — 

Nee General Clauses Act (X or 1897) 
a 3 (25) I L. R 35 AIL IBS 

“ Import Into Bengal 

See Evidence L L R. 41 Calc. 645 
■ “ income ” — 


Act (II or 1903) ! 


I 0 0 
I L R 41 AIL 291 


Set Limitation Act (IX or 190S) a 6 
I LB U Bom 607 
Ste Penal Cods (Act XLV or 1S60), 


1 191 A 


> 193 


tillage ” 


I L R 33 AIL 362 

“Government established by law 

In British India — 

Nee Press Act l or 1910— 

<3 3 ( ) 4 ( •) 17, 19 20 22 

I L R 39 Mad 1083 
» 4 L L. E 42 AIL 233 

“Grant ot a definite share ot a 
Nee Bombat Land R evince Code (Bou 
» Act V or 1879 ), sa 83 216 (b) and 217 
L L R 11 Bom 586 

“ hatred ” or “ contempt ” — 

Nee Panes VcT (1 or 1910) as. 3(1) 4(1) 

17, 19 20 22 _ 

I LB 39 Mad 108S 

• heir next In succession 

See MatadaRS Act (Eoif VI or 1887) 
ss. 9 10 I LB 39 Bom. 478 

“ heirs bom o! the womb " — 

Set Will 3 Pat L. J 199 


See Succession Act s 2 

15C.W N 158 

See Bombat Land Revenue Act as 
3 109 107 

I LS 36 Bom. 315 

“ holder ol alienated land”— 

See Bombay Land Revenue Code (Bom 
Act V or 1879) « 3 74 78 

1 LB « Bom 898 

■ ‘ holder ot Property ” 

NeeCnoTA Nacrca Encumbered Estates 
18 « 3 Pat L. J 156 

— - “ holding ’’ — 
oee Assessment Eiemption raow 

I LB 37 Calc 697 
“ holds office ” 


Bee Income tax Act (II or I860), Part 
IV Bra II a 3 cl. (5) 

LLB 39 Mad. 885 
— “ injury to the person 11 — 

See Provincial Small Cause Courts 
Act t L B 36 Bom 443 

■ ■ instrument — ” ' 


“ instrument ct partition 

Set Stamm Act (II or 1899) a 50 

I L R. 35 Bom. 75 

“ Integral 

Ste Psk emttion I L E 33 AIL 1C4 
“ investigation ’ — 


- Irrigation by percolation— 


Ste Madras Irsioation Cess Act 188 a, 
b 1 I L R 40 Mad. 68 

— “ Jama abadharita and dharjya ' — 

See Rent I LB 41 Calc 133 

“ Judgment 

Set ArrsAL I LB 41 Calc 323 
I LK 42 Calc 735 
I L R 43 Calc 657 
I L R 45 Calc 818 
LLB 47 Calc 1104 


Nee Arbitration I L. R 34 Bom L 
See Letters Patent cl. 18 

LLR 44 Bom. 272 
‘ I LB 45 Bom. 377 


> LR 36 Mad 879 


** Judicial Act 

See Press Act (l or 1910) a 3 (I), 
Proviso I LR 39 Mad 1164 

“ Judicial Proceeding 

See Criminal Procedure Code es IB3 
476 I L. R 34 AH. 802 


« Jurisdiction ** — 

See Ateeal 1 L R 41 Calc 323 

< ‘ Jnst Antecedent Debt ” — 

See Custom (Alienation) 

LLB 1 Lah. 472 
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WORDS AND PHRASES— co>td 

■ “ Jnst cause n — 

Bet Letters or AnimnaTBATiox 

I LB 40 Calc 60 

■ “ just debts **• — 

Bee IIwdc Law — Alienation 

I L R 40 Calc 2SS 

"Justice Equity and Good Con- 

selsaca ” — 

See Jo [xt Judgment Debbtobs 

I L R 39 Mad 648 

Bee Will. 

I L R 35 All 211 
See Hixbc Law IIiisiixavcl 

I L R 37 Mad 397 

- - ■ “ land ” — 

See Aon* TENANCY Act (11 or 1901) 
a 4 Chap \ X L R 35 AH 200 
See Land Acquisition Act (1 or 1804) 
a 3 (.») I L R 45 Bom. 277 

“ landlord ” — 

See Bombay (War Restriction) Act (11 
or 1918) e 2(1) a (a) (e) (<f) 

I L.H 45 Bom 744 

as 2 fa 0 

I L. R 43 Bom 795 

« landlord and tenant 

Set Besoal Tenancy Act a 1 48. A. 

18 C W II 1018 

— “ landlord ol a holding ’• — 

See Enhancement Or Rm 

U R 40 Cate 28 

— — "Landlord * interest”— 

See Bengal Tenanct Act 1885 « 
148 I l R 40 Calc 482 

" Lands attached to Dear • — 

See Saxah 

I L E 38 Bom. 639 

“ lawful guardianship » 

See Penal Cod* (Act XLY or I860) 
as 3C8 363 I L. R 40 AIL 507 

“ legal necessity” — 

See Hindu Law — Alienation 

I L R 39 AIL 485 
See Hindu Law — Joint Family 

I L. R 41 All 623 
See Hindu Liw— L eoil necessity 

“ legal representative ” — 

See Settlement by a Hindu Woman 
ox Trusts I LB 40 Bom 341 

“honor ” — 

Bee Eicise L LB 41 Calc 691 

■ * Machinery” — 

See Calcutta Municipal Act s 101 
26 C W K 761 

“ mahabat 

See TVIahombdam Law 

I L. R 33 AIL 421 

“ mahal ” — 

See Pbe Emttion I L R 32 AIL 351 


WORDS AND PHR ASES — tvnti 

" mat hak faakuk — 

See Lease Construction of 

I L R 45 Calc 87 
See Minerals L R 44 I A. 248 

“ major ” — 

See Insurance I L R 26 Bom 484 

— “ raalik ” — 

See Hindu Law — W riL. 

14 C W N 458 
See Will I L R 35 Bom. 279 

“ managing officer ” — 

See Ccjeat Talukdar Act 

I LB 34 Bom 142 

— — ■ ■ “ manpSn ’ — 

See Civil Feocxduee Code (Act P or 
1908) s 9 Sch II s 20 

I L R 37 Bom. 442 

— ... . “ manufacture ” — 

See Excise I L R 41 Calc 694 

— “ marry ’ — 

See Abduction I LB 45 Calc 041 

"matter directly and substantially 

in Issue 

See Crm. Procedure Code (Act V or 
1008) a ll) I L R 44 Bom. 283 
See Enhancement or Kejt 

I LR 40 Calc 29 

" misapplication ” — 

See Bombay District MuKicEPALinrs 
Act (Bom III of 1901) a 42 

I L R 40 Bom. 168 

" misbehaviour 

See Bombay Regulation (11 or 18*»7), 
a 56 I LB 57 Bom. 354 

“ misjoinder Includes non joui- 

der 

Set Crm. Procedure Code, 1908 — 99 
I L R 33 Mad. 438 

" movable property ” — 

See Penal Cod* (Act XLV or 1800) 
as 403 and 22 1 L. R 40 AIL 119 

“ tanak hi z a * — 

See Mobtoaox I L R 34 A)L 448 

“ mutual dealmgs ’ — 

See Set orr I L R 45 Bom. 1219 

■t "new and Important matter” — 

See Crm. Procedure Cod* 1908 
O XLVlir a 1 

I L R 33 AH 569 

"newspaper” — 

See PsrsTisa Press forfeiture of 

I L R 38 Calc 202 v 
■ ■ " nil chas ’ — • 

See Orissa Tenancy Act 1013 

3 Pat L. J 475 

** nij jote ” — 

See Orissa Tenancy Act 1913 

3 Pat L. J 478 
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DIGEST OF CASES 


( 42S0 )1 


"WORDS AND PHRASES— eon id. 

“ oath 

See Sanction r 

“ Obtaining '* — 


AND PHRASES — eonld. 

period o! limitation p rescribe d”- 


Ste Trading rni the enemy 

I 11 10 Mad 34 

— “ occupant ol tho place — 

St * Dicorrr I LR U Calc 350 
■ - - “ occupier 
Stt Busts e Laid 

1 1 R 41 Calc 164 
Stt Minicipal riserrKw 

I LR U Calc 650 
Stt United Peovincbs Moicihutiss 
Act (It or 1916) s 2*4 

I LR 39 AU 309 

“ offence Involving a breach ol the 

peace 

Stt Criminal PaoceucBE Code, e 106 
1 L R 33 All 771 
1 LR 43 Bom 654 

— — * offices or employment* 

Set Excess Protits Dutt Act (X or 
1919) 1 LR 41 Bom. 1084 

‘ Official Gantts ' — 

Stt Revenue Sale L. R 45 I A 205 

“ o'l {other sorts) 

Set Boa rat City Mckicipal Aor (III or 
1898) a 394 1 L R 45 Bom. 1076 

‘ opposite party”— 

Stt \rrcAt I LR 43 Calc. 178 

“ order ”— 

*«« Agra Tenancy Act (II or 1901) 
ss 1 0 177 I L. R 32 All 373 
- “ other mfficjent grounds ”• 


I L R 41 Mad 701 
■ ‘otherwise transtcr * — 

See Central Pboytnceh Tenanct Aor, 
1893 3 Pa* L I 88 

“ oversight * — 

Set Bombay Land P.evenub Code 
8 3 (7J) I L.R 36 Bom 315 

See Beyoal Municipal Act as 6 and 
MC WK 580 

See Buster Laid 

tl L. R 41 Calc 104 
Rrv 1 iT?*l CT A ” I l SUINT 01 

I LR 33 Mad 1128 
see Mirs TOTAL Election 

I L H 38 Calc. 601 

- “ parjot 
Set Evidence 


See Hindu Law— Audi at jot 

1 LR 38 Mad 1187 


See. Dick ehat Aoucultubists Bdjet 
Act (XVII or 18*9) e 48 

I LR 43 Bom 367 


Set Code i 
1898 

“ person aggrieved ” — 

See Provincial Insolvency Act (III or 
1907)— 

■s 22 46 I L R 41 AIL 234 
I L R 39 All 152 
«s 43 H 46 I LR 39 All. 171 
— ■ ■ •* person In authority 

See Practice 1 LR <0 Bom. 229 

“persona designat* 

See \ atkits I LR 37 Bom. 116 
— — - “ perionra incertas ” — 

See U ill. 

I LR 29 Calc 87 
15 C W N 645 

« personally interested 

See Criminal Prockdcbe Code e 5o6 
I L R 32 AIL 835 

“ place 

See BoMiir l revevtion or GAMRUNa 
Act (Boa. H orIS37) a 4 cL3(e)(e) 
II L. R 37 Bom 851 
SeePoBLioGAMRUTO A~r 13)7 as 1,3 
I L. R 38 AIL 47 

“ plans of public resort 

See Made vs City Police Act (III or 
1898), s 75 I L R 39 Usd 883 
“ plaintiff 

See Limitation Act (IX or 190S), 
II 31 9 I IAn 142. 

1 L. R 49]8om 581 

“ plantation 

i 160 


See Barms Tenan y 

18 C W N 349 

“ positive evidence ” — 

Se» Contempt or Court 

I LR 41 Cato 173 

11 possession 

See Chaboe . I L. E 42 Calc 857 
See Scares . I LR 48 Calc 343 

“premises”— 

See Bombat City JIunioitai. Act 
(III or 1888) s 303 

I LR 31 Bom 593 

“ pres entail on ” — 

See ReaisrsiTiox Aor (XVI op 1908), 
ss 31 3* 6» 87 

I L. R 35 AIL 34 

“ presumption ol lnnoc“noe 

See Craboe . I L. E 42 Calc 857 

“ preservation ol lino of street”— 

See Bombay City Uueicital Act (HI 

or 1883 AS AMENDED BY BOM. V OE 

1905), ss 297, 299 SOL 

I LR 49 Bom. 483 
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DIGEST OF CASES. 
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■WORDS AND PHRASES— Will? 

“price” — 

See Tbakseeb or Pbotertv Act (IN op 


“ proceeding 


See Pboyivciax Iksox-verct Act (III op 
1907) a 47 I L R 39 All 287 
“ process " — 

See Excise I l R 41 Calc 694 
— — “ produced ’ — 

See Smcno'i rox pbostcction 

I L R 44 Calc 1002 
— “ promulgated ” — 

See Penal Cose s 188 

I tB SJ Mai 543 
— — “proper court*” — 


1 property 


See Civil Procedure Code (Act 1 or 
1008) O \L, * 4 

I L. R 39 Mad 584 
See Hn.nu Law— Revebstoxeb 

I L R 48 Calc 536 
See Mreoa] I L. R 48 Calc 802 
See Petal Code (Act XLV or 1850) 
8 185 L L. R 37 AIL 128 


‘ property ol any ward ” — 


- “ proprietor 


See Aqua Tenancy Act (11 op 1901) 
s ISO I L B <0 ML ess 

See North Western- Pboyikces asd 
Oudu Land Revtsue Act (XIX or 
1873) ss 140 148 107 

LLB 35 All 190 


“ protected Interest ” 


See Bengal Tenancy Act e 160 

18 C W H 249 
Bee Laxdlord and Tenant 

I L R 39 Calc 188 

“public charitable and religious 

purposes ” — 

St* Ci ti. rwcxpcM Cod* 1682 
b 53J I L. R 34 AIL 488 


“ public place ” 


See Madras Cm roues Act (III or 
1888) e. 75 I L. P 39 Mad 883 
See Madras Towns Nuisance Act (Mad 
ni o» isso) a. 3 (to) 

I L. R 40 Mad. 553 


“ public purpose 


Set T esuuicton 1 L. R 39 Eos. 279 
— — “pnblicailoa” — 

See Tocr . I L. p 39 Kad. 4 S3 

“ pusyaha ” — 

Sa Likjtation . £3 C. W K 338 


WORDS AND PHRASES — contd. 

“purchaser ‘ “ certified pur- 
chaser ” — 

See Revenue Sale Law, a. 37 

15 C W N 70ff 

“ putra ” — 

See Hindu Law — Inheritance. 

I L R 37 All 601 
■■ — — 11 putra pautradi ” — 

See Jack I L. R 42 Calc 305 
I L R 46 Calc 683 

— “ railway ” — 

Set Railway Passenger 

I L R 44 Calc 279 
■■■■ “ railway administration ” — 

See Loss or Goods 

I L. R 44 Calc IS 


See Bengal Tenanct Act (\III or 
18SJ) ss 103B ini 104H 

I LR 46 Calc 90 

“ ready goods ” — 

See Contract I L R 47 Calc 458 

“ reasonable suspicion * — 

See Habeas Co bits. 

I LR 44 Calc. 78 

‘ receipt 

See Cmt Procedure Code (Act \ op 
1008) O XXI B. 69 (&) 

I LR 89 Mad. 429 

* recognised: onalboriscdto act 

See Bengal Tenanct Aot s. 183 

15 C W N 74 

“ re-crectlon ” — 

See Building I LR 39 Calc 84 

“ relused to lake 

See Pbactice I L. R 35 Bom 213 
“relates to the suit ” construction 

See Civil Procedure Code 1882 s 37 g 
1 L R 33 Bind. 102 

“ release 

See &TAur Act (U or 1SS0) * 63 

L L. R 35 Bom 75 

“ religious assembly 

See Penas. Cod* (Act MA or I860) 

8 SW I L R 34 AIL 78 

“ reside ” — 

See DrroM Act (II or 1*59) * 3 

L L. R. 32 AIL 203 
See Luka at I L. tt 43 Calc 677 
See Substituted Service. 

L L. R 38 Calc. S 94 
“ resides *» — 

See Ovn. Pbocedub* O)oe 1 PCS O V 
»- 1" 15 C W N 393 

“Restraint ol Pricees and Rulers 

Sit Bill op Laitso 

I L R. 44 Mad. 145 


£3 C. W N 333 
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DIGEST OP CASES 


WORDS AND PHRASES— could 

“ rights to sne " — 

See Civn Procedure Cod* (Act V or 
ISOS) es 02 amd 03 

X L R 38 Mad. 1064 

■ “ rikhta ” — 

See Hindu Law— Stsidhak 

T L P 38 Horn 424 

“ risk note ” — 

See Contract 1 L. R 3D All. 418 
■'■■■■ 4 river beloging to Goverumen 4 

S e Madras Irrigation Clss Act (VII 
of l*8a) I LH 37 Mad 322 
- ‘ rolling stock ” — 

Stt Pailway Passekcer 

I LH tl Calc 279 
• ' * Samaaodaka 

flee Hindu L\w— IxnERiTAxce. 

I L R 40 Mad. 6S4 

■ 1 ■ — ‘ same a-t or transaction 

See Civil PaociDcaa Coox >908 O I. 

“ 3 I L. R 34 Bom 338 

* same Judgment-debtor”— 

Se* Ctvil Procsdurb Code. 1882, a. 295 
I L B 33 Mad. 483 

■ 4 sama transaction ” — 

Stt Ckime I L. K 42 Calc 957 
“sanctioned”— 


— — 44 sant&n 

Stt Hreou Wiu. A~r 21 C W S 854 

“ sarkhat 

Stt Landlord a»d Tenaxt 

I L. R 41 AIL 654 
See Stamp Act (II or 1809) s 12 Sen. 1. 
Arts 10 I. L. R 41 AU 169 

4 seaworthiness *’ — 

Stt Bill or Laduo 

1 LB 33 Mad 941 

“ xecnndam allegata et probata *’ — 

See Sr Rome Relic? Act (I or 1877) 
••39 I LB 33 Bom 149 

‘ seenred creditor " — 

See Provincial Insolvency Act (III 
or 1907) ». 31 I L R 37 AIL 3S3 
— 44 senes ol acts o{ transaction ” — 

See Civil Procedure Cop* 1908 O I ' 
*■ 3 L L. R 34 Bom. 358 

See Railway Act 1890 a 75 Sen. II (w) 

I LB 39 Calo 1029 
~~~ 4 single transaction « — 

See Pows\.©*.Axuobnet 

I LB 38 Mad. 1S4 * 

— — 44 Slavery loud ” — 

See Coswact 3 pat L. 3 412 


WORDS AND PHRASES — conld. 

— ■ “ sols risk " — 

See Loss or Goods 

I L. P 48 Calc 56 

Ste Hindu Law — Adoption 

ILE 43 Calc, 944 
~~ — — ■ " standard rent ”— 

See Bombay Rent (War Restrictions) 
Act (Bov 1> or 1918) 1 2 (J) cls. 
W (e) M) !LB 45 Bom. 744 
— - “ stating the grounds ol its 

Opinion ” — 

See Ioreeitore | L. P 41 Calc. 466 

■ — 44 stream ” — 

See Madras Irrigation Cess Act. s 2 
I LB 31 Mad. £93 

■ — “ street 

See Bomb at Crrv Municipal Act (Bom 
Act III or 18SS), a. 303 

1 LB 43 Bom. 123 

See Land Acquisition 

I LB 41 Calc. 219 

• “ i‘nct prool **— 

Stt Limitation Act (IX or 1908) 
«*■ 6. 14 I LB 12 Bom. £95 

Set Review I L. R. 42 Calc. 830 

— — — “ nbiset matter ” — 

Su Cira Procedure Code (Act V or 
1908) O XXIII. k» 1 

LLR 4J BOm. 155 

• 44 submission to Court ^ 

See Arbitbatiov L L B 48 Calc 721 

• 44 fubteausnt transferee ” — 

See Transfer or Property Act (IV or 
1882) a. 63 L L R 39 Bom. 507 
•* succeeded by another Magli- 


“ aaeccssoT ” — 

See Aora Tenancy Act (II or 1901)' 
a. 153 I L. R 33 AIL 553 


Ste Land AoQUismos 

I LB 49 Bom. 725 
See Lmitatios I L B 49 Calo. 84 

• ■ ■ 44 xult lor land 44 — 

Su Letters Patent (Amended) or td» 
Bombay liras Court, cl. 12. 

I LB 37 Bom. 494 
— - — 44 salt lor land or other Immoveable 
property 

See Jurisdiction I L. R. 43 Calc. 943 
— . “ »u£t or 0 her legal proceeding ” — 

Su Presidency Town Insolvency Act 
(IU or 1909), ss. 17, 103, 104 


3 Pat L. 3 412 
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WORDS AND PHRASES — eontd. 

• — “ Taiaqdaz **— 

See Ocra Estates Act (I ©J 1869), 
69 2, 3, 8, 10, 22 

I 1 R. 35 AIL 391 

• “ TalaQdari Estate” — 

Set GujsiTn TiLOQDias’ Act, e 31 

L L R. 34 Bom. 55 
— - — - “ Talattdan Settlement officer ” — 

Set Gcjbatu Talced ajis’ Act, as. 28,29 
L L. R. 34 Bom. 142 

— “Talacdari Tenure”— 

See Gdjkath TaLdqdabs' Act (Bom. 
Act VI or 1888), e 31 

LL R. 25 Bom. 97 

— ■' “ Tavazhl ” — 

See Mu .b ar Law 

I. L. R. 38 Mad. 43 

— ' — -■ “ tenant ” — 

See Bombay Rent (Was Restriction's) 
Act (Bom. II or 1018), e 2(1), as (a), 
(e), (d) , I. L. R. 45 Bom. 744 

“ ten ore holier " — 

See Bssoai Teyasoy Act (VIII or 
18S5), 89 103- B and IN H 

L L. R. 46 CalC. 90 

“trade”— 

See P.EcuveR I L. R. 40 Calc. 678 

— — — “trade-mark” — 

Sec rrs’AL qpps (Act XLV or 1860), 
sa 478, 482 . I. L. It. 39 All 123 

" trading 

See TBADCSa vrern tub enemy 

L U R 42 Calc. 1094 

“tiled again" — 

See Abtbevois Acqurr 

1 L.B. 41 Calc 1072 

— * “ tree value 11 — 

See Railways Act (IX or 1890), s 75. 
(}), (2) avc (3) 

I L. R 43 Bom. 386 

“ unable ” — 

See Gcjrat Taldqsdabs' Act (Bom Act 
VJ or 1888 as amended by Bom 
Act II or 1005), es. 29, 29 B (7), (2), 
(3) and 29 E I L. R. 33 Bom- 804 

“ n&aWt In malntala V.sVA ” — 

Set Cmsusai. P&ocedcb* Cons (Act V 
Or 1S9S), a 4S8. 

I. Ii. R. 39 Mad. 857 

“ unlawfully and judiciously ” — 

Set Chakob . L L. R. 42 Calc. 857 

* — - “until” — 

Set Contract roa sale. 

L L. R. 45 Calc. 481 

— ** up to 

Are Cojrraicr roa sale. 

I. L. R. 45 Calc. 431 
■ “ useless or inoperative ” — 

See Lxtraas or ALirtsmainos 

1. L. E. 40 Ci le. 50 


WORDS AND PHRASES— concW 

“ nsiflg;”— 

Set Penal Code (Act XLV or 1880) 
8 471 . I. L. R. 33 Mad. 392 

“ value 

See Railways Act (IX or 1890), e 75 
(7), (2) A yd (3) I. L R. 43 Bom. 386 

— “ Y&luaVn security 

See Penal Code Act (XLV or 1800) 
89 30, 467 . I. L. R. 33 AIL 430 

"violence”— 

See Jc*Y, TBIAL BY. 

I. L. R. 40 Calc, 387 

■ ■■■ — - “ Wants lands ” — 

See Gcjsap Taluqdabs' Act (Bom. Act 
VI or 1888), s. 31 

I L. R. 35 Bom. 97 

■ “where there has been an appeal 

or review ” — 

fit* Lejstation Act, 1908, Sen I. Art 
182 3 Pat. L. J. 219 

- ■ ■■ — “ wilful default ” — 

Su Civil Phockdote Code (Act V or 
1908), G XL, u. 4 

I. L. R 39 Mad. 684 

“ withdrawal 

See Carers al Paocznu** Code, as. 248, 
345 . 20 C W. If 1209 

“ without issue 

See Hindu Law-Adoption 

1. I* R 43 Calc. 944 

“ witnesses for the defence ” — 

See Jcebdictioy or JIaoistbate, 

U R. 39 Calc. 885 

“words which are likely or may 

have a teudsacr. directly or Indirectly, 
whether by inference, suggestion, allusion 
metaphor, implica'ion or otherwise ” [In 
• 4, (I)}- 

See Pbess Act (1 or 1910}, ss 3 (71, 

4 (7), 17, 19. 20, 22 

I- L. R 39 Mad. 1085 

“ youthful offender " — 

Set P.troRMATOBT Echoolb Act (VIII 
or 1897), a 31 L L. R. 39 AIL 241 

WORK CALCBLATEQ TO DEPRA7K MOB MS. 
Ste Obscene Pveucatios 

I Ik E 39 Calc. 377 

WORKMAN. 

See Wobkmen’s Bbeacu or Contbact 
Act (Xlll or 1859). 

I- Ik R 35 AU. 61 and 143 
I. L. R. 41 Mad. 182 

WORKMAN'S BREACH OF CONTRACT ACT 
(Mil OF 1839) 

1 . / Procedure— 

special procedure under tie Act not apjJicalle to 
ordinary ioa*s Inhere* moeiev o*d vorimo* Held, 
that the epeciAl procedure provided by Act XIU 
of 1839 for the recovery of money advanced ia the 
circumstance* therein described, D cot applicable 
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WORKMAN’S BREACH OF CONTRACT ACT 
(Xm OF 185B) — eoafd 

where money is advanced to a workman, not lor 
the purpose of assisting turn to complete a »pecifio 
piece of work, but as bo ordinary loan to bo repaid 
out of the workman ■ wages In the matter of 
Anusoon Sang osi / L It SS Mad 37, referred 
to. Gio* r Muhammad Amlv (1912) 

ILB 33 AU. 81 
2. Mogul rale not 

camprtent (o (ole procitdiinji urnfi?, wtJms moved by 
the employer The proi is Iona of Act XIII of 
1559 can ooty be applied at the instance ol the 
employer A magistrate baa no jurisdiction 
tuo vsofit to pass orders under that Act as an alter 
nature to taking action under the Indian Penil 
Code CisnlDI r Mmaiaw to Au (1313) 

I L. R 33 AIL 143 


an artificer, labourer or morbnon. A bandsman Is 
cot an artificer, labourer or a workman within the 
meaning of those wrerds In the Workman’s Breach 
ol Contract Aot (XIII ol I839J Rt Roaalfo 
QdadboS (1913) . I. L E 33 Mad. (31 
4 — ■ — Scope of the Act — 

del applicable not merely to fraudulent breaches of 
contract. The provisions of Act No XIII of 1839 
are not applicable merely to fraudulent breaches 
of contract, but can and must be enforced fn rc» 
pect to any breach of a contract within tho scope 
of the Act Fmperor v Balchlawar, 1 L. R 40 
All 232, followed Arm vw Itmuas » Ifaasa 
(1918) I. L. R 40 AIL 870 


5 m ■ — ' ■ -■ ■ ■■ - Scope of III Act — - 

11 M orkman ” meaning of— Statue of accused, proof 
of — Duly of complainant to prore — Absence of proof 
The accused received an advance of Ra 2,600 sad 
contracted to sopply coolies to a rubber estate. 
Under the contract, he was to receive a commis 
non, of 10 pet cent , on the wages of tha Kol 
moist ns and coolies and an additional Ra 23 a 
month. If he contract, ha wa« proceeded against 
under the Workman’s Breach of Contract Act 
On a difference of opinion between fc'ADiSiYA 
Arran end Pbuxits, JJ , es to whether the 
occuaad was a ‘ workman " within the meaning 
of the Act Meld, by ArtWa, J , agreeing with 
BadaSiva Arran. J — (i) That the accused was 
not a “ workman ” within the meaning of the 
Act, and (n) that the word * workman ’’ means 

0 person who engages in manual labour of some 
kind whether a killed or unskilled Oil bn r 
Subbv. I HI Mad 100, Colamm V Chenaappa, 
JRR13 Mad 331, Manulean, In re, 27 M L 
J 332, and Re Rosario Quadras, 1 L It 33 Mad 
15 1, followed. Rcacnon v Manama Main, I L R 

1 Mod 280 and High Court Proceedings, dated 

July 3 Mod^ MOT 'App- XXV, 

(mYT"** *" w 


Compositor, , 


I— 


See FriaL Code, s 211 

I. t. R. 43 Mad. 443 
— — U 1, C—Cn oiiBef Procedure Code, 

s 259 — Complaint of employer dismissed — Order 
for compensation to be paid to toorlman It Is 
not competent to • Magistrate when dismissing 
as groundless a complaint under ■ I of the Work 
mans Breach of Contract Act, 1859, to proceed 
nnder s 230 of Uie Code of Criminal Procedure 
and order the employer” to pay compensation. 
Jamil Ahmad r Muhammad Ishaq (I019)_ 


U 1, 


t L. R. 41 AIL 322 
4— Indefinite contract— 


Advance of money to toorlman to be. Raid off out of 
rrayts ot employer s option — Blurry — “ Contract for 
term certain or for specified work or otherwise," mean 
my of — Scope of He Act Where an advance of 
money made by an employer to a workman was 
agreed to be repaid out ol tbo workman • wage* not 
when the borrower chose to pay but when the cm 
pkrycT chon© to realise it Held, that lh« contract 
was indefinite and sanctioned a species of slavery 
and was not eoforeiblc wider the provision* of Act 
XIII of 1839 Proceeding/, 12th Dec 1373, 1 Mad 
H C P. Rl tn, and Pam Prasad v Divyopcf, 
l L. R 3 AU 774 followed The advance was 
made a* a loan and not on account of wotk con- 
tracted to be performed within tho meaning of s 1 
of tho Act b 4 of the Aot which purports to bring 
within iu operation * all contracts and agreements 
whether by deed or written or verbal niyl whether 
such contract bo for a term certain or for aprci6cd 
work or otherwise is controlled by s 1 which pro 
vide* that the advance should hare been mads 
to tbo workman “ on account of any work which 
he shall have contracted to perform ” Tho Act 
does not cover breaches of all kinds of contract 
between (speaking generally) employor and work 
man CowitDa Kajwab t H J Arnan (1910) 

15 C W. N. 15 


- Order under — R ght of 


artificer — Conlrai 

from wages, a «e „ cl A compos. 

arei* 11 Bot * workman within Act 

XUI of kSu9 An agreement by which an advsneo 
S 1 ” 5 * * * * * 11 , to ,*“ » tl l£io«r is to be repaid by him be 
pmcdicsl deductions from bis wages <5oes not 
mer^y create a relation of debtor and creditor 
» contract between master and workman 

wrthin the meaning of the Act Sowasw* r 

CBEtiAPitn RAO (1921) I. L. S. 44 ja»a. 53 


cppeal from the order — Proper orders <0 b 
under s 2 No appeal bea to tho Sessions Court 
ftom the Order of the Magistrate under * 2 ol Act 
XIII of 1859 The Magistrate whilo. making an 
order nnder 1 2 of Act XIII of J8a9, cannot make 
nil order of imprisonment In default, bat such an 
order could he made after there has been non 
compliance with the order of re payment or 
carrying out the contract Amukul CnAKOna 
Bor r Kaxab Atl SntPan (1913) 

18 C W. N 1271 

.. ■ .. - Advance given by em 

yf/wvn an. arr'sjn/.athi vnskm&n. to mark [or hm (or a 
certain spenfied period — Preach of agreement A 
workman Imng in Cawnporo took an advance of 
Its 10 from bis emiloycr and entered into an 
agreement to work for him for ten months on tho 
nnd.rstand ng that cno rupee was to bo deducted 
from ius wages each month Held, that such • 
contract contained nothing repugnant to act 
N o Mil of 1859 and was capable of! being enforred 
under the provisions ot es 2 and 3 Pi that Act. 
lac as V Rama, Singh, Criminal Revision No 400 

cl 1950, decided on the 21et July, 1910, foQowed. 
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W £?S?^?L5P EACH 0F CONTRACT ACT 
{XIII OF 1859 )— concld 


-*. 2 — eontd. 


Summary Inal — Offence 

Code, t SCO, 4 (o) A case 

Breach of Contract 


— Criminal Procedi 

under * 2 of the Workmen’- ,^,. aanil , 

Act, 1859, fa triable summarily under the provisions 
ofs 260 of the Code of Criminal Procedure Queen- 
Empress v. Indarjil, /. L. R II All 262, referred 
to. Emperor v. Dhondu, I. L It 33 Bom 22, 
and Emperor v. Bala Salujt, I L R 23 Bom 25, 
dissented from Pollard v Mothial, I L B 4 
Mad. 234, and Queen Empress v Kattoyan, 

' r ° 20 Had 235, distinguished Aodls 
v -”™ . I. L. R. 43 AIL 281 


r Yvsxrw 


* ■ —■■■ Ih gh Courts power to 

interfere under es. 435 and 439 of the Criminal 
Procedure Code (Act V of 1898)— Contract to carry 
logs of timber for long distances— Contract does not 
fall under Me Act. Tho High Conrt has power, 
under as 435 and 439 of tho Criminal Procedure 
Code, 1898, to revise an order passed by a Sfagu 
trate directing either return of the advance or 
specific performance of the rnolraeJ, under para I 
of *. 2 of the Workmen's Breach of Contract Act, 
1859 The accused entered into an agreement 
K with tho complainant engaging to remove 100 logs 
of timber from a forest to a forest depflt, a dis 
tanco of 22 miles, and received an advance of 
Rs 440 The accused having faded to carry out 
the contract, was tried under * 2 of the Work 
mens Breach of Contract Act, 1859, and was 
ordered to repay the advance On application 
under criminal rovisional jurisdiction — Held, that 
tho contract m question was not a contract of an 
artificer, workman or labourer and did not fall 
within the purview of tho Act EueeBoa c 
Devappa IlAMirrA (19t8) 

I. L. E. 43 Bom. 807 


WORSRlp — contd, 

Worshipper*’ nght of, suit ol— 

See Cmt Procedure Code {Act V of 
1908), » 92 . r. L. R. 40 Mai 212 

WRIST-WATCH BAND 

Set DEsrov . I L. R. 45 Calc. 603 

WRIT. 

See Habeas Courtis 

LLE 44 Calc. 459 
’ — of possession— 

See Bailtef I l. B 42 Calc. 313 
See Penal Code, a 323 

19 C. W. N. 273 

WRITTEN STATEMENT. 

See Chaboe I L. R. 42 Calc. 057 
See Criminal Procedure Code s 145. 

14 C W. N. 80 

Set Penal Code, a 80 

19 C. W X. 2M3 
• 1 — refusing application to file— 

See Appeal . L L. E. 45 Calc 818 
- filing of, by accused 


The practico of filing written statements on behalf 
of accused persons condemned Depute Legal 
ReMEMBSAycEB r MATCKDJtABt SlKO (IDI5) 

20 C. W. N. 128 
- Practice Though writ- 


a ts 2, 3 — Contract between master and 
workman containing covenant for compensation for 
breach of oyrrement by woriman— Operation of Act 
not thereby excluded An employer of labour is 
not precluded from availing himself of the pro 
visions of Act No XIII ol IS59 merely because 
ui tho contract of service between himself ami 
his workmen there is a stipulated penally capable 
of enforcement by a civil suit, in the event of 
breach'd the contract on the part of the workmen, 
which penalty has admittedly not been enforced 
nor payment of the same tendered on tho part of 
the workmen Queen Empress v Indarjil, I L B 
It All. 232, referred to Emperor v Muhammad 
Bin, 22 Indian Cases 742, and Emperor v khuda 
Rakhsh, 27 Indian Cases 061, not followed 
Emperor r Ram Lal (1919) 

I. L. R. 41 AIL 390 


ten statements may be aocepted from the accused 
in accordance with the universal practice in the 
Courts un<|er tho Calcutta High Court, they do 
not tako the placo of evidence nor of such examin 
ation of the accused as is contemplated by s 342 
of the Code of Criminal Procedure Emperor i 
Ansuiya, (1903) All W X 1, dissented from 
Ambita Lal Hazra i Emperor ( 1915) 

I. L. R. 42 Calc. 957 

WRONGFUL ACTS. 

Set Moktoace I L. E 44 Calc 388 
WRONGFUL ATTACHMENT. 

1 Set Appeal , J, L. R. 37 Calc. 428 

WRONGFUL CONFINEMENT. ' -■ 

Set Misjoinder op Paftos 

L U R. 42 Calc, 780 
See Pinal Code (Act XLV op 1860), 
s 313 . I. L. R. 42 Bom. 181 

• Detention of suspended 


turn of— 

Set Turns op Worship. 

See Useful cm art Mortgage 

I. L. R. 39 Calc. 227 


See Civil Fbocedcbb Code, 1993 s. 9 
I. L.'R. 44 Bom. 410 

- of Image — 


police-officer in loci up under an illegal Circular 
order of the Commas, oner of police, published in the 
Calcutta Pot « Oaietlc—JIistaH of fact and not of 
law-Good faith — Penal Code (Act XLV of IS60) 
ts 76. 79 and 312 — Revision o] orders of acgntlal— 
Criminal Procedure Code (Act \ of 1893). t* 423, 
439 Where a Deputy Commissioner of rohee 
sent » head constable, placed under iuspension, 
to the lock up, without malice and m conformity 
with a Circular order of the Commissioner of I olice, 
published In the Calcutta Pol.es Ca:<Ue the pro. 
wrtv of the Government of Bcog*l »>» medium 
of communication of all orders and regulations 

ordinarily having the sanction of law. Issued by 
the Commissioner, for the guidance of police 


vol n 
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WRONGFUL CONFINEMENT-^, i£ - 
officers and earned oat by them, which Circular 
order hail been ctmsiatroth followed (or IS months, 
but wan invalid, as not having been approved of 
by the Deaf's! flovemment, under e. 0 of tho 
Calcutta Police Act (Deng IV of I860), of nluch 
fact, however, the accused Deputy Commissioner 
was not aware Held, that ho was justified in 
a>iu<nmg that the aafil Circular order bad received 
the sanction o! the Government ci Bengal and that 
as be, by reason of a mistake of fact and not of 
law, in good faith believed himself to be bound by 
low to obey the instruction* of tho Commissioner 
of Fobce, and to f>0 justified by law in sending 
tho head constable to such custody, ha was pro 
tected by ss 70 and 79 of the Penal Code. The 
High Court dooa not. on revision, lulertfere with 
sn order of acquittal unless such interference is 
urgently demanded in the Interest of yobbo 
justice Faxjtlar Thalur y Kan CKowdhvry, 
1 U R 42 Cafc fi/2, referred to Pkauatoa 
N arn Dim y, P C LaHIri, (1920) 

I. L. R. 47 Calc. 818 

wrongful dismissal.'; 

Are Dismissal. 

Are Damages . L. R. 48 I. A 314 

Salt lor wrongful dismissal against 

Crown, 1! lies— lhtmutaf~ <;mvynmea< see. 
r ce /or commercial andrrfahng* — Agreement oj 
srruce — 21 of ice ,n Itrmt c f nyrcrnieat— Payment 
cl waste /or period under notice — Crown, power of 
diemtnal of CoicrniMnl etrcanlt, einf and military 
— 21 and 22 Viet , e 106, » CS A aerrant who 

hod received bis milieu of dismissal and got his 
wage* for thif rouiamder of the term covered by 
the notice cannot fliaimam an action for wrongful 
dismissal The Crown in the absence of Statutory 
provision* can dismiss anv servant m it* civil or 
military employ exactly as the East India Com. 
pany could under s 75 of 3 and 4 Will, IV, Cb 85, 
and, therefore a auit for wrongful dismissal at the 
instance of n dismissed servant doc* not be against 
the Secretary c t Male for India in Council under 
e 05 of 21 ft 22 Viet . Ch 100 Kiro r Sucre 
tirs oy State row Iedu (19081 

15 C. W. K. 488 

WRONGFUL POSSESSION 1 ! 

Sec SuEBAjr . I L. R. 42 Calc. 244 

wrongful Restraint. 

See Pesao Cod* (Act XLV or 1800) , 
“ 341, 109 L L. R. 43 Bom. 531 
WRONGFUL SEIZURE.? 

** 1. L. R. 42 Calc. 85 


ZASONDAE. 

See Madras Estates Lard Act ( 1 or 

1908), ks 0, ecu s (fi), 8 

I. L. R 39 Mai 844 

engagement by, with Government— 

See SIadbas InjucaTroif Cess Act (Mad. 
Ml or 1SG3), 8 1. FRoYmofl 1 aKD 2. 

I L. E, 40 Mai 883 

• groat bf— 

See lltBEr Ann JfryESAia 

I. L. R. 47 Cole. 85 

grant by, t 0 tU wife and minor 

son— 

See Tmtse Ea or PzortaTr Aor (IV. 
oy 1832). a 10 

I. L. R. 38 Mai 807 

— — liability of, lor unlawful ads of 

Mj AoryanU— 

Bte Slcoritt *oa ooon Bziuvieius, 

L L. R. 38 Calc. 126 

’■ " " ■ rights ol— 

Set Navjoablb Hives, 

I. L. R. 46 CMe. 390 

— service to— 

See Madras RzorLatiow (XXV or 

1802), s 4 L L. B. 38 Mai 620 

ZAMLVDAR AND INAMDAR. 

— - ■ pre-emption at to— 

fiee Madras Estate* Lard Act (I or 
1008), *. 8 

I. L. R. 38 Mai 608 
ZAMINDAR OR MITT ADAH. 

— right of, to a charge— assignment 

of Jodi — 

Set Ikamdar . L L. R. 40 Mai 93 


ZASUNDARL 
— ■ — ■■ impartible — 

See Hindu Law— Jontx Family. 

L L. R. 41 Mai 778 
See Htsdu Law — A nomoir. 

L L. R. 33 Mai 1105 


sale of- 
fice Execution or Decree 

L L R. 33 AIL 29 
settled at Permanent Settlement — 


L L. R. 40 Mai 888 


n Law —Kekzditazt Paiejr 
,L L. R. 38 Bom. 94 

kDAB Joara 

ll. L, R. 40 Bom. 112 


ZAMUfDARI LANDS. 

See Madras Estatzs Lawd Act (I or 
1908), ss 0, SUB s. (5). 8. 

L L. It- S9 Mai 814 
See Madras Water Czs* Act (VII or 
1885) . X. L. R. 89 Mai 87 

ZAJCHDAM RIGHTS. 

Be * KtTWtrRA, State or. 

L L. R. 39 Colo. 711 
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ZAMINOARIISALE. 


question of lain and fact depending on euliH tmdenee 
i* the ease — Stott of then Jaw as to the zonundar's 
inlsrnl iAeVeva, no! eonsiujire — Conduct of parties, 
important evidence. A^questioa as (o^wkother the 
entire estate in a zamindan and not only tbo We 
intent oi the tamindari was sold In execution and 
brought by the yurehater \s & question of p&ixed 
law and fact to So determined by the «»Mene# in 
each case All that Abdul Aziz Khan f l-lppaua • 
sami KaicLer, I. L if 27 Had 131. U2, decided 
in refocenee to tho above question was that the 
state of the lanr'as understood at the tifflo of sale, 
g.1, to the tights of tho tamladat in regard to the 
samindoTi, was evidence to be considered along 
with other evidence in the case f It is not alono 
conclusive on tho question In detenflinlng the 
question of what tho Court In ten led topsoil and 
this piwehaaiic understood he bought, evidence 
at to how the parties affected by the transaction 
th~iniclvea viewed it at the time is of miioh greater 
valuo than ovwlonce which may bo procurable 
sono twenty years alter tho transaction took 
pnoe. Od tb# evidenoe in the one tbelr Lord 
ship! h"td that tho sale which took plaoa in 1850 
was of the whote la-amdan an l that tho purchaser 
bought the whole tamin lanjus execution Veer a 

ihajra Atyir r Uamiaga .Yacht nr, / L. It It 
Mi.1 ISS, rolerred to. Vtera Smrappa Nnyaai v 
Errappa KaM, 7 JI> R SO Mad. 41 1, 430, ex 
nUmod A tic) m its QotrvDrit v tJUKA'xWA 
Wo (1911) . L L. It. 37 Mtd 23 

ZA3XLVDAR3 ADD RA1A3.' 


- right* of, 
their Ufids 


L water* of river* p&srisg 


through their 1 

8 s M»*n IsmoiTio* Cm Act (VII 

or I'i'W) • L L. R. 37 MiA 322 


■e Ltuoioao ant* Taxivr. 

L U B. 39 Calc. 432 


ZINA. 

Set JIiHOHKDia Law — Lxomit icv 

L L. H. 34 Bom. Ill 

ZUBPE5HCH LEASE. 

See Bexoal Tturor Act, s j (5) 

15 C. W. S. 315 

See LaVDLOBD avO Tkxavt 

I. L. E. 3S Calc, 433 
» Set ItoaxasoE , 16 C. W. N, 505 

■ Occupancy viqiil, raiyoli 

interest acquisition of — Previous l nu‘ssion as 
ra,yst — Subsequent zurpahji lease, effect of The 
plaintiff’s suit was lor recovery of possession of 
(and which had been given in zurpeshji to tho 
defendant for a term of 15 years from 1301 to 
1315 F S-, tho terms of tho surpeehy i b mg as 
follows “ It is desired that tho said sahib nee* 
dir should take possession of the said land, rasko 
proper cultivation bitnsclf or get it cultivated by 
others, grow indigo seeds or any other indigo 
crop by using tho land as his Uvt s ■.'rait or by 
settling the same with tenants according to his 
own desire and shill continue anjirepriiting tbe 
ptocotde thereof lid tho term of the tLca Ho 
shall year by j ear deduct the tsid (Urel jarrvt in 
payment of the principal and interest of hit zur 
psshgi a* per o-count given below and shall pay 
tho remainder, tho amount of lessor a rights pay 
able to ns, towards the end of the term of the 
tioea on taking r scrip » therefor Iron us He 
shall ooovpni*inW cit anl reeiver tho indigo 
crops grown an 1 sunilmg on any qa uttitv of 
land in 1313 I when tho term of tho ticca 
pottah eom»« to an end, and shall pay ion annas 
rent foe 1310 t’ h at its. G 3 0 per lugha an l 
shall give up poncssion of tbo sail Uni /felt, 
that the turpethji pottah did not create any 
raiyati interest In tho defendant, far less a right 
of occupancy, snj on tho expiry of th« term of 
the polish tho plaintiffs were entitled t> g»t that 
possession That a ralyat by taking a eurpejhji 
lease of iaivi of which bo was previously (a posses - '' 
• ion as a rairat, docs not lose bis rslyt t i stains or 
divest biois-’lf o( bn right to acquire a right of 
occupancy in tho linl Lit. Illinois Hint * 
Jlicarsits (19)3) , 19 C. W. N. 229 



cuccm 

•crreixuNDixT covE*«mi!rr fiurrao, utpu 
8 tusnxoi anttR 






